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THE  CODE 


OF 


Criminal  Procedure 


OF  THK 


STATE  OF   NEW  YORK. 


AS  AMENDED    1901  . 


Iiaws  1881,  Cliaptep  442. 

AN  ACT 
To  Establish  a  Code  of  Criminal  Procedure. 

Passed  June  1,  1881;  three-fifths  being  present. 

7%e  People  of  ihs  State  of  New  Torhj  represented  in  Senate 
mnd  AesenMy,  do  enact  as  follows : 

PRELIMINARY  PROVISIONS. 

flBcnoH   1.  Title  of  the  Code. 

2.  DMsions  of  the  Code. 

8.  No  person  punishable  but  on  legal  conviction. 
4.  Crimes,  how  prosecuted. 

6.  Criminal  action  defined. 

6.  Parties  to  a  criminal  action. 

7.  The  party  prosecuted  known  as  defendant 
B.  Rights  of  defendant  in  a  criminal  action. 

9.  Second  prosecution  for  the  same  crime  prohibited. 

10.  No  person  io  be  a  witness  against  himself  in  a  criminal  action 
or  to  be  Imnecessarilj  restrained. 

Section  1.  Tifle  of  the  Code.  —  ThiR  act  shall  be  known  as 
the  Code  of  Criminal  Procedure  of  the  State  of  New  York. 

This  Code  is  general  in  its  nature,  purports  to  apply  to  all  criminal  proceed* 
ings,  and  was  passed  for  the  purpose  of  blending  into  one  intelligent  and  con- 
sistent act,  all  the  varioas  proceedings  necessary,  in  administering  the  criminal 
law.    Eraser  ▼.  Board,  etc.,  17  State  Rep.  875. 

*  See  Laws  1892,  ch.  677.  §  29,  post, 
1 


2  The  Codk  of  Criminal  Puooedube 

§  2.  Bivlsloiis  of  the  Ckxle.— This  Co^e  is  divided  into  six 
parts.  The  first  relates  to  the  courts  having  original  jarisdiction 
in  criminal  actions ; 

The  second  relates  to  the  prevention  of  crime ; 
The  third  relates  to  the  judicial  proceedings  for  tlie  removal  of 
public  officers  by  impeachment  or  otherwise ; 

The  fourth  relates  to  the  proceeding  in  criminal  actions  prose- 
cuted by  indictment ; 

The  fifth  relates  to  proceedings  m  special  sessions  and  police 
courts; 

The  sixth  relates  to  special  proceedings  of  a  criminal  nature. 

This  Code  has  jurisdiction  of  every  indictineDt  found  after  it  went  Into 
effect  regardless  of  when  the  crime  was  committed.     People  v.  Petrea,  92  >' 
Y.  128;  65  How.  Pr.  59;  1  X.  Y.  Cr.  Rep.  233. 

§  3.  No  person  punishable  but  on  legal  conviction.  - 

Na  person  can  be  punished  for  a  crime  except  upon  legal  coc 
viction  in  a  court  having  jurisdiction  thereof. 

See  State  Const.,  art.  1.  ^  1;  Fed.  Const.,  fifth  amendment;  Penal  Cod^, 
§  9  and  note;  Cameron  v.  Tribune  Ase^n,  27  State  Rep.  912;  55  Hun,  607. 
In  People,  ex  rel.  MeDonald,  ▼.  Keeler,  82  Hun,  594,  the  court  say :  *'It  is  the 
very  basis  of  libertj,  that  no  person  shall  be  imprisoned  unless  the  right  to 
imprison  him  has  been  or  may  be  determined  by  the  judiciary.  People  v. 
Brady,  56  N.  T.  182;  Taplor  v.  Porter,  4  Hill,  140;  Const.,  art.  1,  §  1.  It 
must  be  for  the  courts  to  decide  whether  he  is  deprived  of  his  rights  '  by  th« 
law  of  the  land.'  Otherwise  the  legislature  might  pass  a  law  to  imprison  a 
man  with  or  without  cause  and  he  would  be  remediless." 

§  4.  CrimeSy  how  prosecuted. —  A  crime  must  be  prosecated 

by  indictment,  except : 

1.  "Where  proceedings  are  had  for  the  removal  of  a  civil  officer 
of  the  state  on  impeachment  by  the  assembly  for  willful  or  cor- 
rupt misconduct  in  office ; 

2.  "Where  proceedings  are  had  for  the  removal  of  justices  of 
the  peace,  police  justices  and  justices  of  justices'  courts  and  their 
clerks ; 

3.  A  crime  arising  in  the  militia  when  in  actual  service,  and 

in  the  land  and  naval  forces  in  time  of  war,  or  which  this  state 
may  keep  with  the  consent  of  congress  in  time  of  peace ; 

4.  Such  crimes  as  are  hereinafter  or  in  special  statutes  specified 
cognizable  by  courts  of  special  sessions  and  police  courts. 

Bute  Const.,  art.  1,  §  6;  Fed.  Const.,  fifth  amendment. 


OF  THB  Statb  of  New  Yobk.  8 

%6.  Crimiiial  action  dflflnftd ,  — The  proceeding,  by  which 
a  party  chained  with  a  crime  ia  accased  and  broo^ht  to  trial  and 
punishment,  is  known  as  a  criminal  action. 

§  6.  FartieB  to  a  criminal  action.  —  A  criminal  action  is 
prosecnted  in  the  name  of  the  people  of  the  State  of  New  York, 
as  plaintifEi,  against  the  party  charged  with  crime. 

See  PeopU  Y.Johnson,  104  N.  Y.  216;  5  N.  Y.  Cr.  Rep.  219. 

§  7.  The  party  prosecated  known  as  defendant.  —  The 
party  prosecnted  in  a  criminal  action  is  designated  in  this  Oode 
as  the  defendant. 

Bee  People  ▼.  Johnson,  104  N.  Y.  216;  5  N.  Y.  Cr.  Bep.  219. 

§  8.  Bights  of  defendant  in  a  criminal  action. — In  a 

criminal  action  the  defendant  is  entitled : 

1.  To  a  speedy  and  public  trial ; 

2.  To  be  allowed  counsel  as  in  civil  actions,  or  he  may  appear 
and  defend  in  person  and  with  counsel ;  and, 

3.  To  produce  witnesses  in  his  behalf,  and  to  be  confronted 
with  the  witnesses  against  him  in  the  presence  of  the  court,  ex- 
cept  that  where  the  charge  has  been  preliminarily  examined 
before  a  magistrate,  and  the  testimony  reduced  by  him  to  the 
form  of  a  deposition  in  the  presence  of  the  defendant,  who  has, 
either  in  person  or  by  counsel,  cross-examined,  or  bad  an  oppor- 
tunity to  cross-examine,  the  Witness,  or  where  the  testimony  of  a 
witness  on  the  part  of  the  people,  has  been  taken  according  to 
the  provisions  of  section  two  hundred  and  nineteen  of  this  Code, 
the  deposition  of  the  witness  may  be  read  upon  its  being  satis 
factorily  shown  to  the  court  that  he  is  dead  or  insane,  or  cannot 
with  due  diligence  be  found  in  the  state. 

SabdiT.  1.  See  5  L.  R.  A.  882,  note;  Rapalje's  Crim.  Proc..  §  152;  Destj's 
Penal  Code,  Cal„  g  686;  4  Crim.  L.  Ma^.  801;  Cooler's  Const  Urn.  (5th  ed.) 
879,  880;  4  Amer.  A  £ng.  Bncy.  of  Law,  812;  United  States  v.  Fw,  8  Mont. 
612;  F^opU  y.  Murray  (Mich.),  60  N.  W.  Hep'r,  906;  N.  T.  L.  J.  Oct.  81, 1892; 
26  Am.  L.  Rev.  771. 

The  exclusion  of  Jurora  summoned  for  the  tenn,  bat  not  impaneled,  is  not 
a  deprivation  of  the  right  of  pablic  trial.    People  ▼.  Sproffue,  54  Cal.  491. 

SobdiT.  2.  See  Coolej's  Const.  Urn.  (5th  ed.)406;  21  Am.  L.  Reg.  (N.  8.)  026. 

A  prisoner  is  entitled  to  a  private  consultation  with  counsel  after  having 
been  committed  to  await  action  of  grand  jury.  People,  ess  reL  BurgesSt  v. 
JW^,  06  How.  Pr.  67. 
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He  is  also  entitled  to  be  present  witli  counsel  when  the  jurj  view  thi^ 
premises  where  a  crime  is  alleged  to  have  been  committed,  pursuant  to  section 
411,  pott.    People  v.  Palmer,  48  Hun,  401,  407;  2  N.  Y.  Cr.  Rep.  106. 

In  trials  by  court  martial  the  accused  is  entitlcid  to  counsel.  People,  ex  reL 
Oarling,  v.  Van  Allen,  65  N.  T.81;  People  v.  Sharp,  45  Hun,  492;  People  r. 
Mayor,  etc.,  19  id.  452. 

Subdi^.  3.  See  Rapalje's  Crim.  Proc.,  §  279. 

It  is  sufficient,  if  the  accused  be  once  confronted  by  the  witnesses  against 
him  at  any  stage  of  the  proceeding  upon  the  same  accusation  and  have  an 
opportunity  of  cross-examination.  People  v.  PenhoUow,  5  N.  Y.  Cr.  Rep.  41; 
42  Hun,  108. 

The  provision  that  the  deposition  of  a  witness,  taken  before  the  magistrate 
in  the  presence  of  the  defendant,  who  at  the  time  had  an  opportunity  of  cross- 
examining  the  witness,  may,  under  certain  circumstances,  be  read  in  evidence 
upon  the  trial,  is  not  unconstitutional.  People  v.  WtUia/tne,  85  Hun,  516:  8  N. 
Y.  Cr.  Rep.  68;  PeopU  v.  FUh,  125  N.  Y.  152. 

To  same  effect,  Territory  v.  Bhans,  12  Crim.  L.  Mag.  446;  State  v.  McO*Blenie, 
24  Mo.  412;  Summons  v.  State,  5  Ohio  St.  840;  OUbreath  v.  State,  26  Tex.  App. 
818;  People  v.  Brotherton,  47  Cal.  388;  People  v.  Leong  Sing,  77  id.  117. 

'•  Due  diligence."    See  People  v.  Murphy,  1  N.  Y.  Cr.  Rep.  102. 

§9.  Secoiul  prosecution  for  the  Baine  crixne  prohibited. — 

Mo  person  can  be  subjected  to  a  second  prosecution  for  a  crime 
for  which  he  has  once  been  proeecnted^  and  duly  convicted  or 
acquitted. 

State  Const.,  art.  1,  §  6;  Fed.  Const.,  fifth  amendment;  Penal  Code,  §  86; 
Cooley  Const.  Lim.  (5th  ed.)  400;  1  Bish.  Crim.  Law  (7th  ed.),  §§  978-1070;  17 
Am.  Law  Rev.  (N.  S.)  736;  88  Am.  Dec.  96,  note;  11  Am.  &  Eng.  Ency.  of 
Law,  926;  6  Crim.  Law  Mag.  61;  4  id.  27,  487;  18  Cent.  L.  J.  48,  68;  Rapalje 
Crim.  Proc.  §  124;  People  v.  Shields,  84  Misc.  Rep.  256. 

The  rules  and  authorities  as  to  the  e£fect  of  a  former  acquittal  or  former  con- 
victioQ  will  be  found  collected  io  AJpMX'b  Crim.  Brief,  64,  etc.,  448,  etc. 

The  incorporation  into  the  federal  constitatlon  and  into  constitutions  of 
rtates  of  the  phrase  '*  twice  put  in  jeopardy  for  the  same  offense/'  was  but  the 
recognition  and  the  application  in  a  stronger  form  of  expression  of  the  com- 
mon-law doctrine.  People  v.  Palmer,  109  N.  T.  417.  See,  also,  Canter  v. 
P.'^oplc,  5  Abb.  Pr.  (N.  S.)  27 

'*  In  a  legal  sense  *  *  *  a  prisoner  is  not  once  put  in  jeopardy  until  the 
verdict  of  the  jvry  is  rendered  for  or  against  him."  Spencer,  J.,  in  People  v. 
Chodwin,  18  Johns.  187.    See  People  v.  Chreen,  13  Wend.  65. 

K  i^risoner  is  not  put  in  jeopardy  where  the  evidence  fails  to  establish  the 
ofiense  oK-tfged.     Canter  v.  People,  1  Abb.  Dec.  805. 

In  this  state  a  prisoner  is  considered  in  jeopardy  when  he  has  been  arraigned 
and  pleaded  to  a  valid  indictment,  a  witness  has  been  sworn  and  evidence 
given,  and  then,  without  his  consent,  a  juror  has  been  withdrawn  or  the  jury 
discharged.    King  v.  People,  5  Hun,  297;  Hilande  v.  Com,  (Penn.),  88  Alb.  L. 

J.  147. 

The  pendency  of  a  prior  indictment,  to  which  he  has  pleaded,  cannot  be 
Bleaded  In  abatement.    People  v  FiiUr.  U  Wend.  9. 
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Th«  plea  of  autrtfoU  convict  is  sapported  hy  proof  of  a  lawful  trial  and  rer. 
diet,  thoagh  no  judgment  be  given  npon  it.  SKepherd  ▼.  PeopU,  25  N.  Y.  406; 
TOTening  28  How.  887;  People  v.  Oramer,  6  Park.  171.  See,  alao,  People  t. 
BarreUj  1  Johns.  66. 

A  Terdict  iiiK>n  which  no  judgment  could  have  been  giren  cannot  be  pleaded 
as  a  former  acquittal.    Pe<^  v.  Oleott,  2  Johns.  Gas.  801 . 

Forxner  acquittal  not  a  bar,  the  act  being  the  same  where  the  intent  was 
different.    People  v.  Warren,  1  Park.  388. 

When  one  offense  is  committed  the  more  effectuallj  to  carry  into  effect  an- 
other, an  acquittal  of  the  latter  is  no  bar  to  an  indictment  for  the  former. 
PeopU  ▼.  Ward,  15  Wend.  281. 

A  former  trial  and  acquittal  is  no  bar  unless  the  offenses  charged  in  both 
indictments  are  the  same  in  law  ss  well  as  in  fact.  4  Bl.  Ckim.  886;  1  Russ, 
Crimes,  829,  886;  People  ▼.  Bureh,  5  N.  Y.  Cr.  Rep.  29;  Com.  y.  Bobff,  12  Pick. 
^^l' Burnt  ▼.  People,  1  Park.  182;  PeopU  ▼.  Mehole,  8  id.  579;  People  v. 
Rieharde,  44  Hun,  288;  People  v.  Saundere,  4  Park.  106. 

Where,  by  the  same  act,  defendant  murders  two  persons,  conriction  or 
acqnittal  of  the  murder  of  one  is  no  bar  to  a  prosecution  for  the  murder  of  the 
other.     People  ▼.  M(^e,  65  Cal.  188;  62  Am.  Rep.  295. 

A  verdict  of  acquittal,  upon  the  trial  of  an  indictment,  for  robbery  is  no  bar 
to  a  Bubsequent  indictment  and  conviction  for  perjury,  committed  by  defend- 
ant as  a  witness  on  his  own  behalf,  on  trial  of  the  former  indictment,  though 
the  testimony  on  the  two  trials  be  substantially  the  same.  People  y.  ScuUp,  8 
N.  Y.  Cr.  Rep.  244. 

A  trial  and  acquittal  of  robbery  may  be  pleaded  in  bar  to  an  indictment  for 
larceny  of  the  same  property.  People  y.  MeChtean,  17  Wend.  886;  People  y. 
Smith,  57  Barb.  46. 

An  acquittal  upon  an  indictment  for  larceny,  no  bar  to  an  indictment  for 
embexzlement  of  same  property.  People  y.  Bureh,  5  N.  Y.  Cr.  Rep.  29;  1  N. 
Y.  »Ute  Rep.  751. 

A  yerdict  of  acquittal  for  stealing  the  same  goods,  which  were  charged  in 
the  former  indictment  ss  the  property  of  another  owner,  cannot  be  pleaded  in 
bar.     Bughet^  Caee,  4  C.  H.  Rec.  182. 

Single  act  constituting  two  separate  offenses,  when  con  fiction  for  one  offense 
does  not  bar  prosecution  for  the  other.  People,  ex  rel.,  etc,,  y.  Sadler,  8  N.  Y* 
Cr.  Rep.  471;  PeopU  y.  MUl&r,  id.  475.  See,  also,  26  Alb.  L.  J.  824;  16  Cos 
Grim.  G^  85;  86  Bug.  Rep.  500;  16  Am.  St.  Rep.  224;  14  id.  678. 

Conyiction  for  assault  and  battery  no  bar  to  indictment  for  murder,  where 
the  person  assaulted  subsequently  dies  of  the  blows.    Bums  y.  PeopU,  1 

Park.  182. 

A  conyiction  for  uttering  a  forged  bond  is  a  bar  to  a  subsequent  conyiction, 
under  an  indictment  charging  the  uttering,  at  the  same  time,  of  the  mortgage 
accompanying  such  bond,  and  purporting  to  secure  the  performance  of  its 
conditions.    PeopU  y.  Peck,  4  N.  Y.  Cr.  Rep.  148. 

Former  acquittal  on  an  indictment  charging  an  indorsement,  may  be  pleaded 
in  bar  to  another  charging  forgery  of  the  same  note  and  indorsement.  PeopU 
y.  Allen,  1  Park.  445. 

So,  also,  an  acqnittal  on  an  indictment  charging  the  prisoner  with  haying  in 
liis  possession  a  certain  counterfeit  note  with  intent  to  utter  it,  may  be  pleaded 
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in  bar  to  a  sabaeqaent  indietment  for  haTing  sach  othar  notes  in  bis  potmfmHom 
for  a  like  intent,  where  all  were  in  poaaoorion  at  the  aame  time.  PecpU  t. 
Van  Keur&nt  6  Park.  (M. 

An  acquittal  on  the  merits  of  the  offense  of  forging  an  order  in  writing  ia 
pleadable  in  bar  to  a  subsequent  prosecution  for  obtaining  money  on  the  false 
pretense  that  the  instrument  was  true.  People  ▼.  Krumtner,  4  Park.  217;  1 
Seld.  549. 

To  an  indictment  for  rape  the  defendant  cannot  plead  in  bar  a  former  con- 
viction for  assault  and  batterj  arising  out  of  the  same  transaction.  People  v. 
Saunders,  4  Park.  196. 

An  acquittal  on  a  former  indictment  for  nuisance  is  not  a  bar  to  a  second 
prosecution,  where  the  erection  is  not  a  nuisance  per  ee.  People  v.  Totonsend, 
8  Hill,  479. 

Where  a  prisoner  has  been  put  on  trial,  a  juror  cannot  be  withdrawn  with- 
out his  consent.  People  v.  BarreU,  2  Cal.  804;  Qrani  ▼.  Peopie,  4  Park.  527; 
SXoek  ▼.  People,  2  id.  676. 

In  case  of  disagreement  the  jurj  nuiy  be  discharged  and  the  prisoner  retried. 
People  T.  Goodwin,  18  Johns.  187;  Jonee  v.  Com,,  14  Va.  L.  J.  197;  10  S.  B. 
Rep.  1004. 

So  where  the/  separate  without  authority  and  are  afterward  discharged. 
People  T.  Beagle,  60  Barb.  527. 

In  cases  of  misdemeanor  the  court  of  sessions  may  discharge  the  jury  with- 
out consent  of  the  prisoner,  and  he  may  be  tried  again.    2  Johns.  Gas.  275. 

An  arrest  of  judgment  after  conviction  for  felony  is  not  a  bar  to  a  second 
indictment.    People  v.  Caeborue,  18  Johns.  851. 

A  conviction  fraudulently  obtained  by  defendant  is  not  a  bar  to  a  subsequent 
prosecution  for  the  same  offense.  MeFarland  v.  Slate,  68  Wis.  400;  60  Am. 
Rep.  867;  State  v.  Simpeon,  28  Minn.  66;  41  Am.  Rep.  269. 

A  person  may  be  tried  on  a  second  indictment  after  a  nolle  proe,  or  euper- 
eedeae  of  the  first,  to  which  the  plea  of  jurisdiction  only  had  been  overruled. 
Owrdiner  v.  Peopie,  6  Park.  155,  190. 

A  prisoner  sentenced  upon  a  regular  trial  and  conviction  cannot  be  retried, 
Skepherd  v.  People,  25  N.  Y.  406;  but  the  judgment  may  be  corrected  under 
the  act  of  186a    Hueey  v.  People,  47  Barb.  508. 

Where  one  is  convicted  of  murder  and  the  law  is  subsequently  repealed 
without  reservation  and  a  new  law  enacted,  he  cannot  be  tried  again,  nor  can 
he  be  executed  under  a  re-enaetment  of  the  old  law.  ffartung  v.  People,  26 
N.  T.  167. 

The  defense  of  former  acquittal  must  be  pleaded,  and  in  the  abeence  of  a 
plea  setting  it  up,  the  question  cannot  be  raised.  Code  Crim.  Proc.,  g§  888, 
889;  People  v.  Oignarale,  110  N.  T.  29;  People  v.  Ber^anUn,  2  Park.  201.  See, 
also,  4  L.  R.  A.  642,  note;  Rapalje  CMm.  Proc.,  %  140. 

To  snstain  the  plea  of  former  acquittal  it  must  appear  that  the  party  was 
**  put  in  jeopardy  "  by  the  former  trial.  Canter  v.  People,  5  Abb.  Pr.  (N.  8.) 
27;  1  Abb.  Dec.  805;  People  v.  Warren,  1  Park.  888 

Where  an  indictment  contains  three  counts,  and  the  jury  find  a  verdict  of 
guilty  on  the  first  count,  and  omit  to  find  either  way  as  to  the  remaining 
counts,  it  is  equivalent  to  an  acquittal  on  those  counts,  and  is  as  to  them  a  bar 
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to  further  prosecution.     People  ▼.  Seeley,  3  N.  Y.  Cr.  Rep.  235;  Peapie  ▼.  Dow- 

ling,  84  N.  Y.  478:  Ouenther  v.  PeopU,  24  id.  100. 

To  same  effect,  Whart.  Crim.  PL  &  Pr.,  §  740;  Bett  v.  StaU,  48  Ala.  684;  IT 

Am.  Rep.  40;  Edgerton  v.  Com.,  5  Allen,  614:  Stuart  v.  Com.,  28  Qratt.  950. 
Where  a  party  seeks  and  obtains  a  new  trial  for  error,  he  therebj  waives  his 

constitutional  protection  and  can  be  again  tried  for  the  offense  of  which  he 

ipras  formerly  convicted.     People  v.   Cignarale,  110  X.  Y.  30,  SI;  People  v. 

Ktejer,  65  Cal.  232;  Bohanan  v.  StaU,  18  Neb.  57;  53  Am.  Rep.  791;  Shular  v. 

SiaU,  105  Ind.  289:  55  Am.  Rep.  217. 

In  PeopU  V.  Palmer,  109  N.  Y.  419,  the  court  say:  *'The  effect  of  the  de- 

-fendant's  appeal  is  merely  to  continue  the  trial  under  the  indictment  in  the 
Appellate  court,  and  if  reversal  of  the  judgment  of  conviction  follows,  that 
judgment,  as  well  as  the  record  of  the  former  trial,  have  been  annulled  and 
expunged  by  the  judgment  of  the  appellate  court,  and  they  are  as  though  they 
never  had  been;  while  the  indictment  is  left  to  stand  as  to  the  crime  of  which 
the  prisoner  had  been  charged  and  convicted  as  though  there  had  been  no 
trial.  Only  where  the  result  of  the  former  trial  was  in  effect  an  acquittal  of 
another  crime  charged  in  the  indictment,  may  he  plead  that  result  in  bar  of 
further  prosecution  for  that  crime.  If  the  defendant  takes  an  appeal  from  (he 
judgment  of  conviction,  he  must  be  deemed  to  ask  for  a  correction  of  errors 
made  upmn  his  trial,  and  to  waive  his  constitutional  protection.  Of  necessity 
he  must  be  deemed  to  ask  for  a  new  trial.  By  taking  the  appeal  to  the 
supreme  court  power  is  conferred  upon  that  court  to  continue  and  review  the 
prisoner's  trial,  and  upon  a  reversal  to  pronounce  such  judgment  as  it  deems 
just  within  the  terms  of  the  statute.  It  may  affirm  the  proceedings  below,  or 
reverse,  and  either  order  a  new  trial  or  discharge  the  prisoner.  That  no  con- 
utitutional  right  of  the  party  is  invaded  must  be  a  self-evident  proposition,  or 
it  is  a  privilege  which  is  granted,  of  which  he  may,  but  not  must,  avail  him- 
self. I  think  that  the  sounder  doctrine  which  recognizes  a  distinction  between 
jeopardy  incurred  with  the  consent  of  the  prisoner  and  jeopardy  incurred  with- 
out that  consent." 

A  statute  which  provides  that  "  the  granting  of  a  new  trial  places  the  parties 
in  the  same  position  as  if  no  trial  had  been  had,"  is  not  unconstitutional.  C<ym» 
V.  Arnold,  83  Ky.  1;  4  Am.  St.  Rep.  114.  In  that  case  it  was  held  that  the  grant- 
ing of  a  new  trial  to  one  convicted  of  manslaughter  upon  an  indictment  for 
murder,  was  not  a  bar  to  another  trial  under  the  same  indictment,  for  the 
higher  offense.     See  exhaustive  note  to  this  case,  collating  the  authorities. 

A  statute  providing  that  a  person  shall  be  subjected  to  an  increased  punish 
ment  upon  conviction  for  a  second  offense  is  not  in  violation  of  a  constitutional 
provision  that  no  person  shall  be  twice  put  in  jeopardy  for  the  same  offense. 
People  V.  Stanley,  47  Cal.  113;  17  Am.  Rep.  401;  Chenotoith  v.  Com.  (Ky.),  13 
Crim.  Law  Mag.  234. 

§10.  No  i)6rson  to  be  a  witxiess  against  himself  in  a  criin- 
inal  actioB  or  to  be  nnneceBsarily  restrained.  —  No  person 
can  be  compelled  in  a  criminal  action  to  be  a  witneee  against  him- 
self, nor  can  a  person  charged  with  crime  be  subjected,  before 
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coDvictioDy  to  any  more  restraint,  than  is  necessary  for  bis  deten- 
tion to  answer  the  charge. 

See  State  Const.,  art.  1,  §  0;  Fed.  Const.,  fifth  amendment;  19  Eng.  Rep.  617; 
PeopU  ▼.  MeCoy,  45  How.  Pr.  216;  People  v.  Mandon,  108  N.  Y.  220;  88  Hun, 
198;  4  N.  Y.  Cp.  Rep.  128;  People  v.  Outdid,  100  N.  Y.  508:  Conners  v.  People, 
50  id.  240;  Ruloffy.  People,  45  id.  221;  People  v.  Courtney,  94  id.  490;  People 
T.  Kifig,  64  Cal.  338;  Boyd  v.  U.  S.,  116  U.  S.  616;  People  v.  Hockley,  24  N. 
Y.  74;  People  ex  rel.  Forbes  v.  Taylor,  143  id.  227. 

As  to  compelling  a  prisoner  to  furnish  evidence  of  his  identity  by  putting 
his  foot  in  a  track  or  exposing  his  person,  see  State  v.  Graham,  74  N.  C.  646; 
21  Am.  Rep.  493;  Walker  v.  State,  7  Tex.  Ct.  App.  245;  82  Am.  Rep.  595; 
J^kes  V.  State,  5  Baxt.  619;  33  Am.  Rep.  595;  State  v.  Sanders,  68  Mo.  202;  30 
Am.  Rep.  782 ;  State  v.  Garrett,  71  N.  C.  85;  17  Am.  Rep.  1;  State  v.  Ah  Chuey, 
14  Nev.  79;  33  Am.  Rep.  530;  BlaekweU  v.  State,  67  Ga.  76;  44  Am.  Rep.  717; 
CampbeU  v.  State,  55  Ala.  80;  Cooper  v.  State  (Ala.),  4  L.  R.  A.  766. 

A  prisoner  is  entitled  to  appear  for  trial  free  from  all  manner  of  shackles  or 
bonds,  unless  there  is  danger  of  his  escape.  People  v.  Harrington,  42  Cal. 
165;  10  Am.  Rep.  296. 

Defendant  may  be  a  witness  in  his  own  behalf,     g  393,  post. 

The  object  of  the  constitutional  provision  that  *'  no  person  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness  against  himself  "  was  not  to  prevent 
the  passing  of  laws  allowing  the  accused  to  testify  in  his  own  behalf  if  he 
(dioose  to  avail  himself  of  that  privilege,  but  to  prevent  the  enactment  of  stat- 
utes by  which  the  accused  might  be  subjected  to  actual  compulsion  to  give 
evidence.     People  v.  Courtney,  1  N.  Y.  Cr.  Rep.  558;  94  N.  Y.  490. 

Where  a  defendant  when  arrested  is  compelled  to  subject  his  body  to  in- 
spection in  order  to  discover  his  identity,  the  person  making  such  inspection 
may  testify  on  the  trial  as  to  the  marks  found  by  him  on  defendant's  body, 
since  the  giving  of  such  testimony  is  not  compelling  defendant  to  testify 
against  himself.  O'Brien  v.  State,  13  Cr.  L.  Mag.  84;  25  Am.  L.  Rev.  141;  83 
Alb.  L.  J.  448. 

In  Chartang  v.  State  (Ala.)  10  Cr.  L.  Mag.  417,  defendant  being  arrested 
was  found  to  have  a  pistol  concealed  in  his  hip  pocket.  On  the  trial  on  an 
Indictment  for  carrying  concealed  weapons,  defendant  objected  that  the  search 
of  his  person  was  a  trespass,  and  the  testimony  thus  obtained  was  improper, 
held  that  the  objection  was  properly  overruled. 

In  McGriff  v.  State,  88  Ala.  147;  16  Am.  St.  Rep.  825,  it  was  held  thaton  a 
prosecution  for  rape  of  an  infant  under  ten  years  of  age,  the  prosecutrix  can- 
not be  compelled  as  matter  of  right  to  submit  to  a  personal  medical  examina- 
tion. If  such  right  exists,  it  is  a  matter  of  discretion  with  the  trial  court  to 
be  exercised  only  ia  cases  of  extreme  necessity  and  not  subject  to  review  on' 
appeal. 

A  witness  hetote  a  grand  jury  in  the  Federal  courts  may  refuse  to  answer  on 
the  ground  that  his  testimony  will  tend  to  criminate  himself.  Counsdman  v. 
Hitehcock,  142  U.  S.547;  46  Alb.  L.  J.  231,  reversing  44  Fed.  Rep.  268. 
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PART  I. 

OF  THE  COURTS   HAVING   ORIGINAL    JTTRISDXCrriON'  Hf 

CRIMINAL  ACTIONS. 

TiTLB     L  Of  the  coubtb  of  obiginal  OBDcmAL  jTTsiBDianoir  m 

GENERAL. 

n.    Of  THE  OOUBT  FOR  THE  TRIAL  OF  DCPSAOHXEHTB. 
IIL    Of  THE  SUPREME  OOUBT. 
IV.    Of  the  CITY  COURTS. 

V.    Of  THE  COUNTY  COURTS. 

YI.    Of  THE  COURTS  OF  SPECIAL  SESSIONS  AND  POLICE  OOUBTt. 

TITLE  I. 

OF   THE  COURTS   OF  ORIGINAL  CRIMINAL  JUBISDIOnON   IN  GENERAL. 

Section  11.    Of  the  courts  of  original  criminal  Jurisdiction. 
11a.  Probation  officer;  appointment  and  duties. 

§  11.  Of  the  courts  of  original  criminal  jurlBdictlon. | 

The  following  are  the  courts  of  justice  in  this  state  having  original 
jurisdiction  of  criminal  actions : 

1.  The  court  for  the  trial  of  impeachments  ; 

2.  The  supreme  court ; 

3.  The  county  courts  in  counties  other  than  New  York ; 

4.  The  city  courts  of  Utica  and  Oswego  • 

5.  The  mayor's  court  of  the  city  of  Hudson ; 

6.  The  court  of  general  sessions  in  the  city  and  county  of  New 
York; 

7.  The  courts  of  special  sessions ; 

8.  The  police  courts. 

The  courts  of  special  sessions  and  police  courts  are  deemed 
inferior  courts  of  record,  within  the  section  of  the  Constitu- 
tion which  provides  for  the  removal  of  justices  of  the  peace  and 
judges,  or  justices  of  inferior  courts  not  of  record,  and  their 
clerks,  by  such  county,  city  or  State  courts  as  are  designated  by 
law ;  but  for  no  other  purpose. 

Amended;  Laws  1805,  chap.  880;  in  effect,  as  amended,  Jan.  1,  1890. 
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§  11a.    Probation  officer;    appointment  and  duties. —  1. 

The  jastices  of  the  courts  having  original  jurisdiction  of  criminal 
actions  in  all  the  cities  of  the  state,  shall  from  time  to  time 
appoint  a  person  or  persons  to  perfprm  the  duties  of  probation 
officer  as  hereinafter  described,  within  the  jurisdiction  and  under 
the  direction  of  said  court  or  justice,  to  hold  such  office  during 
the  pleasure  of  the  court  or  justice  making  such  appointment. 
Such  probation  officer  may  be  chosen  from  among  private  citi- 
zens, male  or  female,  clerks  or  assistants  of  the  court  making  the 
appointment,  or  from  the  officers,  deputies,  assistants  or  clerks  of 
the  district  attorney's  office  in  the  county  wherein  the  court  mak- 
ing the  appointment  is  held.  Any  officer  or  member  of  the  police 
force  of  any  city  or  incorporated  village  who  may  be  detailed  to 
duty  in  such  courts,  or  any  constable  or  peace  officer,  may  be 
employed  as  probation  officer  upon  the  order  of  any  court  or  jus- 
tice as  herein  provided.  No  probation  officer  appointed  ^nder 
the  provisions  of  this  section  shall  receive  compensation  for  his 
services  as  such  probation  officer,  but  this  shall  not  be  construed 
to  deprive  any  court  clerk  or  court  assistant  or  any  officer,  deputy 
assistant  or  clerk  of  a  district  attorney's  office,  or  any  officer  or 
member  of  the  police  force,  or  any  constable  or  peace  officer, 

appointed  probation  officer  as  herein  provided,  from  receiving  the 
salary  or  compensation  attached  to  his  said  official  employment. 
2.  Every  probation  officer  so  appointed  shall  when  so  directed 
by  the  court,  inquire  into  the  antecedents,  character  and  oflEense 
01  persons  over  the  age  of  sixteen  years  arrested  for  a  crime  within 
the  jurisdiction  of  the  court  appointing  him,  and  shall  report  the 
same  to  the  court.  It  shall  be  his  duty  to  make  such  report  of 
all  cases  investigated  by  him,  of  all  cases  placed  in  his  care  by  the 
court,  and  of  any  other  duties  performed  by  him  in  the  discharge 
of  his  office,  as  shall  be  prescribed  by  the  court  or  justice  making 
the  appointment,  or  his  successor,  or  by  the  court  or  justice 
assigninff  the  case  to  him,  or  his  successor,  which  report  shall  be 
filed  with  the  clerk  of  the  court,  or  where  there  is  no  clerk,  with 
the  justice  thereof.  He  shall  furnish  to  each  person  released  on 
probation  committed  to  his  care,  a  written  statement  of  the  terms 
and  conditions  of  his  probation,  and  shall  report  to  the  court  or 
justice  appointing  him,  any  violation  or  breach  of  the  terms  and 
conditions  imposed  by  said  court,  of  the  persons  placed  in  his  care. 
Such  probation  officers  shall  have,  as  to  the  persons  so  committed 
to  their  care,  the  powers  of  a  peace  officer. 

Added;  L.  1901,  chap.  372,  to  take  eflfect  Sept.  1,  1901. 
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TITLE  11. 

OF  THE  OOIJRT  FOB  THE  TBIAL  OF  IMPEAOHMXKIS. 

BscnoN  12.  Its  jurisdiction. 

18.  Members  of  the  court 

14.  Presiding  judge. 

15.  Clerks  and  officers. 

16.  Seal  of  the  court. 

17.  Time  of  holding  the  court 

18.  Oath  to  members  of  the  court 

19.  Adjournments,  etc. 

20.  Compensation  of  members  and  officers  of  the  oouit. 

§  12.  ItB  jurisdiction.  —  The  court  for  the  trial  of  impeach- 
meDts  has  power  to  try  impeachments,  when  presented  by  the 
aseemblj,  of  all  civil  officers  of  the  state,  except  justices  of  the 
peace,  justices  of  justices'  courts,  police  justices,  and  their  clerks, 
for  willful  and  corrupt  misconduct  in  office. 

See  StEts  Const.,  art.  6,  ^  1, 18. 

§  13.  Members  of  the  court.  —  The  court  is  composed  of  the 
president  of  the  senate,  the  senators,  or  a  majority  of  them,  and 
V  3  judges  of  the  court  of  appeals,  or  a  majority  of  them,  but  on 
the  trial  of  an  impeachment  against  the  governor,  or  lieutenant 
governor,  the  lieutenant  governor  cannot  act  as  a  member  of  the 
court. 

In  effect^  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 

§  14.  Presiding  judge.  —  The  president  of  the  senate,  or  in 
<ase  of  his  impeachment,  death  or  absence,  the  chief  judge  of  the 
court  of  appeals,  or  in  the  absence  of  both,  such  other  member  as 
the  court  may  elect,  is  the  presiding  judge  of  the  court. 

§15.  Clerks  and  officers. — The  clerk  and  officers  of  the 
senate  are  the  clerk  and  officers  of  the  court  for  the  trial  of 
impeachments. 

§  1 6.  Seal  of  the  court.  —  The  seal  of  the  court  for  the  trial  of 
impeachments  now  deposited  and  recorded  in  the  office  of  the 
•ecretary  of  state  shall  continue  to  be  the  seal  of  this  court  and 
must  be  kept  in  the  custody  of  the  clerk  of  the  senate. 
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§  17.  Time  of  holding  the  court. —  Upon  the  delivery  of  an 
impeachment  from  the  afisemblj  to  the  senate  the  president  of  the 
senate  mast  cause  the  court  to  be  summoned  to  meet  at  the  capitol 
in  the  city  of  Albany,  on  a  day  not  less  than  thirty  nor  more 
than  sixty  days  from  the  day  of  the  delivery  of  the  articles  of 
impeachment. 

§  18.  Oath  to  members  of  the  court.  —  At  the  time  and 
place  appointed,  and  before  the  court  proceeds  to  act  upon  the 
impeachment,  the  clerk  must  administer  to  the  presiding  judge,, 
and  the  presiding  judge  to  each  of  the  members  of  the  court 
then  pi-esent,  an  oath  or  affirmation  truly  and  impartially  to  try 
and  determine  the  impeachment ;  and  no  member  of  the  court 
can  act  or  vote  upon  the  impeachment,  or  any  question  arising 
thereon,  without  having  taken  this  oath  or  affirmation. 

§  19.  Adjounuuents,  etc.  —  The  couii;  may  adjourn  from 
time  to  time  and  hold  its  sessions  at  such  places  as  it  may  determ- 
ine, but  no  more  than  two  sessions  of  the  court  can  be  held 
during  the  recess  of  the  legislature  in  any  one  year. 

§  20.  Compensation  of  members  and  officers  of  the  court. 

The  writ  and  process  of  the  court  must  be  signed  by  the  clerk 
and  tested  in  the  name  of  the  president  of  the  senate.  The 
president  of  the  senate  and  each  senator  are  entitled  to  receive 
for  their  services  and  expenses  while  actually  attending  the  court 
the  same  rate  of  compensation  as  an  associate  judge  of  the  court 
of  appeals  is  entitled  by  law  to  receive  for  his  services  and 
expenses  aa  such  judge  for  the  same  time.  The  other  officers  of 
the  court,  excepting  the  judges  of  the  court  of  appeals,  are  enti- 
tled to  the  same  compensation  for  their  attendance  thereon,  and 
for  traveling  to  and  from  tho  place  where  it  is  held,  as  is  allowed 
them  for  attending  a  meeting  of  the  senate,  but  no  such  compen- 
Bation  shall  be  received  for  attending  the  court  during  a  session 
of  the  legislature. 
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TITLE  TIL 

OF  THE  SUPREME  COURT. 

SBcnoN22.  Its  jurisdictioiL 
34.  Writ  of  process. 

§  21.  [Bepealed ;  Laws  1895,  chap.  880 ;  takes  effect  JaiL 
1,  1896.] 

§  22.  Its  jurisdiction. —  The  supreme  court  has  jurisdiction : 

1.  To  inquire,  by  the  intervention  of  a  grand  jury,  of  all 
crimes  committed  or  triable  in  the  county ;  but  in  respect  of  such 
minor  crimes  as  courts  of  special  sessions  or  police  courts  have 
exclusive  jurisdiction  to  hear  and  determine,  in  the  first  instance^ 
the  jurisdiction  of  the  supreme  court  attaches  only  after  the 
certificate  mentioned  in  section  fifty-seven  of  this  Code. 

2.  To  try  and  determine  all  such  crimes,  and  to  try  all  persons 
indicted  for  the  same. 

3.  To  deliver  the  jails  of  the  county,  or  city  and  county, 
according  to  law,  of  all  prisoners  therein. 

4.  To  try  any  indictment  found  in  any  county  court,  or  the 
court  of  general  sessions  of  the  city  and  county  of  New  York, 
which  has  been  sent  by  order  of  the  county  court  or  general 
sessions  to  and  received  of  the  supreme  court,  or  which  has  been 
removed  from  any  court  into  the  supreme  court  if,  in  the  opinion 
of  that  court,  it  is  proper  to  be  tried  therein. 

5.  To  exercise  the  same  jurisdiction  as  a  county  court  in  a 
cause  or  proceeding  transferred  according  to  sections  forty  and 
fortv-one  of  this  Code. 

ml 

6.  By  an  order,  entered  in  its  minutes,  to  send  any  indictment 
found  therein  for  a  crime  triable  at  the  county  court,  or  the 
court  of  general  sessions  of  the  city  and  county  of  New  York,  to 
such  court. 

7.  To  grant  new  trials  in  all  cases  tried  therein. 

8.  To  let  to  bail  any  person  committed,  before  and  after  indict- 
ment found  upon  any  criminal  charge  whatever. 

9.  To  exercise  the  powers  conferred  upon  it  by  other  provisions 
of  this  Code  and  by  special  statutes. 

Amended;  Laws  1895,  chap.  880;  in  effect,  as  amended,  Jan.  1,  1896. 
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The  organization  of  courts  of  oyer  and  terminer,  with  the  exception  that  a 
Justice  of  the  supreme  court  must  preside,  is  within  the  control  of  the  legis- 
lature.   People  V.  Bark,  96  N.  Y.  1»8. 

These  courts  are  of  superior  criminal  jurisdiction,  and  every  thing  necessary 
to  confer  jurisdiction  over  defendant's  person  is  presumed.  People  v.  Caoa- 
nagK  2  Abb.  Pr.  84;  reversing  1  Park.  588;  2  id.  650. 

May  try  an  indictment  found  in  the  sessions,  without  an  order  of  the  ses- 
sions, sending  it  there  for  trial.  People,  ex  rel,  Shertnn,  v.  Mead,  28  Hun,  227; 
64  How.  41;  92  N.  Y.  415;  People  v.  Myere,  2  Hun,  626;  PeopU  v.  Gay,  10 
Wend.  509;  People  v.  Quimbo  Appo,  20  N.  Y.  577;  Bsople  v.  Sesnons,  8  Barb. 
144. 

An  indictment  for  murder  found  in  general  sessions  may  be  transferred  to 
oyer  and  terminer  for  trial.  Tliompaon  v.  People,  6  Hun,  185;  Ddan  v.  People, 
id.  493;  64  N.  Y.  485. 

An  indictment  found  in  the  oyer  and  terminer  and  remitted  to  the  sessions, 
may  be  again  remitted  back  to  the  former  court  for  trial.  People  v.  Gay,  10 
Wend.  509. 

An  indictment  sent  to  the  oyer  and  terminer  by  the  general  sessions,  may 
be  tried  at  any  time  thereafter,  though  ordered  to  be  sent  to  the  next  court  of 
oyer  and  terminer.  Neal  v.  People,  42  N.  Y.  270;  55  Barb.  551;  8  Abb.  (N.  S.) 
S14. 

A  court  of  oyer  and  terminer  had  no  power,  by  the  common  law,  to  grant 
new  trials  upon  the  merits,  after  conviction,  in  a  capital  case,  nor  it  seems, 
in  any  case  of  felony.  6  T.  R.  625;  Chit.  Crim.  Law,  532;  Appo  v.  Peo- 
ple, 20  N.  Y.  531;  People  v.  Towneend,  1  Johns.  Cas.  104;  Col.  &  Cr.  Cas. 
78;  Nodh'e  Case,  8  C.  H.  Rec.  18;  People  v.  Cometoek,  8  Wend.  549;  People 
v.  Dutchess  (O  and  T.),  2  Barb.  282.  See,  also,  WiUis  v.  People,  82  N.  Y. 
715;  5  Park.  621;  People  v.  Morrison,  1  id.  625. 

The  judge  has  no  power  to  adjourn  the  oyer  and  termindr  to  another  place 
within  the  district,  than  that  appointed  for  holding  the  court.  Nbrthrup  v. 
PeojOe,  87  N.  Y.  208,  reversing  50  Barb.  147. 

The  supreme  court  judge  assigned  to  hold  the  oyer  and  terminer  cannot 
adjourn  the  court  to  a  future  day  by  a  written  order  to  the  sheriff  without 
being  present  in  court;  but  such  adjournment  may  be  ordered  by  any  judge 
present.    People  v.  Glev>s,  4  Abb.  N.  C.  256. 

The  oyer  and  terminer  has  jurisdiction  of  a  murder  committed  by  a  soldier 
in  the  actual  service  of  the  general  government,  within  the  body  of  the  county; 
that  a  court-martial  has  concurrent  jurisdiction  makes  no  difference.  People 
V.  Gardiner,  6  Park.  148. 

§  23.  [Eepealed ;  Laws  1895,  chap.  880 ;  in  effect  Jan.  1, 1896.] 

§  24.  Writ  of  process. —  A  writ  of  process  issued  out  of  the 
supreme  court  must  be  tested  in  the  name  of  a  justice  of  the 
supreme  court  of  the  district,  and  may  be  directed  by  the  court 
into  any  county  of  the  state,  as  occasion  requires. 

Amended;  Laws  1895,  chap.  880;  in  effect,  as  amended,  Jan.  1,  1896. 

§  26.  [Kepealed ;  Laws  1895,  chap.  880 ;  in  effect  Jan.  1, 1896.] 
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TITLE  lY. 

OF  THE  CITY  COURTS. 

Chafteb   L  The  citj  courts. 

U.  Gkneral  provlsionB  relating  to  dty  courts. 

§§  26-30.  [Bepealed ;  Laws  1895,  ch.  880 ;  in  effect  Jan.  1, 
1896.] 


CHAPTER  I. 

THB  CITY  CX>UET8. 

Sbction  81.  City  courts. 

32.  By  whom  held. 


§  31.  City  courts. —  The  city  courts,  having  original  criminal 
jurisdiction,  are  the  recorder's  court  of  Utica,  the  recorder's 
court  of  Oswego,  and  the  mayor's  court  of  Hudson.  Their  juris- 
diction in  criminal  matters  is  defined  by  special  statutes,  and  con- 
tinues as  thus  defined. 

Amended;  Laws  1895.  chap.  880;  in  effect,  as  amended,  Jan.  1,  1806. 
As  to  recorder's  court  of  Utica,  see  Laws  1898.  chap.  11. 

§  32.  By  whom  held. —  These  courts  for  the  exercise  of  their 
criminal  jurisdiction  must  be  held  by  the  following  oflScers : 

1.  The  city  courts  of  Utica  and  Oswego  by  the  recorders  of 
those  cities  respectively ; 

2.  The  mayor's  court  of  Hudson,  by  the  mayor  of  that  city. 


CHAPTER  II. 

GENERAL  PROVISIONS   RELATING  TO  CITY  OOURTS. 

Section  83.  Indictments  for  offenses  punishable  with  death  to  be  sent 

to  the  supreme  court. 

84.  Lidictments  for  crime  not  punishable  by  death. 

85.  Indictments,  when  to  be  sent  to  city  court. 

86.  Court  continued  beyond  terms. 
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§  33.  Indictments  for  offenses  punishable  with  death,  etc. 

—  When  an  indictment  is  found  at  a  city  conrt  for  a  crime  pun- 
ishable with  death,  the  court  may  send  it  to  the  next  trial  term 
of  the  supreme  court  held  in  the  county. 
Amended;  Laws  1895,  chap.  880;  in  effect,  as  amended,  Jan.  1,  1896. 

§  34.   Indictments  for  crime  not  pmiishable  by  death. — 

A  city  court  may  also  send  an  indictment  found  therein  and 
remaining  undetermined  for  a  crime  not  punishable  with  death  to 
the  next  trial  term  of  the  supreme  court  of  the  same  county,  to 
be  determined  according  to  law.  But  that  court,  if,  in  its  opin- 
ion, the  same  is  not  proper  to  be  tried  therein,  may  remit  it  back 
to  the  court  by  whicli  it  was  sent,  which  must  proceed  thereon  as 

if  it  had  remained  there. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 

§  35.  Indictments,  when  to  be  sent  to  city  court. —  Wlien 
an  indictment  is  found  in  the  supreme  court  in  a  county  embrac- 
ing any  of  the  cities  in  which  a  city  court  having  original  criminal 
jurisdiction  is  establislied,  for  an  offense  committed  in  that  city, 
the  court  in  which  it  was  found  may  send  it  to  the  next  city 
court  in  which  it  is  triable,  which  must  proceed  to  try  and  deter- 
mine the  indictment  as  if  it  had  been  found  therein. 

Amended;  Laws  1895,  chap.  880;  in  effect,  as  amended.  Jan.  1,  1896. 

§  36.  Court  continued  beyond  terms. —  If  the  trial  of  a 
cause  be  commenced  before  the  expiration  of  the  term  of  a 
city  court  the  court  may  be  continued  beyond  the  term,  to  the 
completion  of  the  trial  and  the  rendering  of  judgment  on  the 
verdict. 


TITLE  V. 

OP  THE  COUNTY  COURTS. 

Chafteb   II.  The  county  courts  in  counties  other  than  New  York. 

III.  The  court  of  general  sessions  of  the  dty  and  county  of  New 
York. 

§§  37-38.  [Kepealed ;  Laws  1895,  chap.  880;  in  eflEect  Jan.  1, 
1896.] 
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CHAPTEE  IL 

THE  OOUSTY  CX)URT8  IN  COUNTIES  OTHER  THAN  NSW  TOBK. 

Section  99.  Jurisdiction. 

40.  Indictments  to  be  sent,  etc. 

41.  Other  indictments,  etc. 

42.  By  whom  held. 

44.  Idem. 

45.  When  and  where  held ;  juries. 

46.  Jurors,  how  drawn. 
48.  Writ  or  process. 

§  39.  Jurisdiction. —  The  county  courts  embraced  in  this 
chapter  have  jurisdiction : 

1.  To  inquire  by  the  intervention  of  a  grand  jury  of  all  crimes 
committed  or  triable  in  the  county ;  but  in  respect  of  such  minor 
crimes,  as  courts  of  special  sessions  or  police  courts  have  exclusive 
jurisdiction  to  hear  and  determine,  in  the  first  instance,  the  juris- 
diction of  the  county  court  attaches  only  after  the  certificate 
mentioned  in  section  fifty-seven  of  this  Code. 

2.  To  try  and  determine  indictments  found  therein  or  sent 
thereto  by  the  supreme  court  or  hy^  city  court  in  the  county  for 
crimes  not  punishable  with  death;  and  the  county  court  of 
Kings  county  shall  also  have  jurisdiction  to  try  and  determine 
all  such  indictments  including  those  for  crimes  punishable  with 
death. 

3.  To  hear  and  determine  appeals  from  orders  of  justices  of 
the  peace  under  the  provisions  of  law  respecting  the  support 
of  bastards. 

4.  To  examine  into  the  circumstances  of  persons  committed  to 
prison  as  parents  of  bastards,  and  to  discharge  them  in  the  cases 
provided  by  law. 

5.  To  try  and  determine  complaints  under  the  provisions  of 
law  respecting  masters,  apprentices  and  servants. 

6.  To  review  the  convictions  of"  disorderly  persons  actually 
imprisoned,  and  to  execute  the  powers  conferred  and  duties 
imposed  by  law  in  relation  to  those  persons. 

7.  To  continue  or  discharge  recognizances,  undertakings  and 
bonds  of  persons  bound  to  keep  the  peace  or  to  be  of  good 
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behavior  and  to  inquire  into  and  determine  the  complaints  on 
which  they  were  founded. 

8.  To  compel  relatives  of  poor  persons  and  committees  of  the 
estates  cf  lunatics  to  support  such  persons  and  lunatics  in  the 
cases  and  manner  prescribed  by  law. 

9.  To  exercise  the  powers  conferred  by  law  in  relation  to  the 
estates  of  persons  absconding  and  leaving  their  families  charge- 
able to  the  public. 

10.  To  let  to  bail  persons  indicted  therein  for  any  crime  triable 
therein  as  provided  by  law. 

11.  To  let  to  bail  persons  committed  to  the  prison  of  the 
county  before  indictment  for  any  oflFense  triable  in  the  court. 

12.  To  discharge  persons  who  have  remained  in  prison  without 
indictment  or  trial  in  the  cases  prescribed  by  law. 

13.  To  revoke  licenses  in  the  cases  and  mode  prescribed  by 
law. 

14.  To  grant  new  trials  in  all  cases  tried  therein. 

15.  To  execute  such  other  powers  and  duties  as  may  be  con- 
ferred by  statute,  or  are  now  defined  by  special  statute  relating 
thereto. 

AmeDded;  Laws  1895,  chap.  889;  in  effect,  as  amended,  Jan.  1,  1896. 

See  §  961.  post;  People  ex  rd.  Grouse  v.  Supervisors,  70  Hun,  664;  People  v. 
Bradn&r,  107  N.  Y.  7;  People  v.  General  Sessions,  15  Abb.  Pr.  69;  Myers  v. 
People,  14  Hun,  416;  Leighton  v.  People,  88  N.  Y.  117. 

As  to  granting  new  trials,  see  McFhll  v.  People,  18  Hun,  882. 

As  to  appeals  from  courts  of  special  sessions,  see  §§  749-772,  post, 

§  40.  Indictments  to  be  sent,  etc. —  A  county  court  must 

send  every  indictment  there  found  for  a  crime  not  triable  therein 

to  the  supreme  court,  or  to  a  city  court  having  jurisdiction  to  try 

and  determine  the  same. 

Amended;  Laws  1895,  chap.  880;  in  effect,  as  amended,  Jan.  1,  1896. 
As  to  removal  of  indictments,  see  §  344,  post, 

§  41.  Other  indictments,  etc. —  A  county  court  may  send  an 
indictment  pending  therein  to  the  supreme  court,  to  be  deter- 
mined according  to  law,  and  if  such  indictment  is  remitted  back 
without  trial  by  the  supreme  court,  the  county  court  may  proceed 
thereon. 

See  §  344.  post;  People  v.  Bradner,  107  N.  Y.  6;  Leighton  v.  People,  88  Id. 
117;  10  Abb.  N.  C.  261. 
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§  42.  By  whom  held. —  A  county  court  must  be  held  by  the 
county  judge,  except  in  the  county  of  Elings,  where  the  county 
court  is  divided  into  two  parts,  which  are  to  be  held  by  the  two 
county  judges  elected  in  and  for  said  county  respectively. 

Amended;  Laws  18d5,  eh.  880;  in  effect,  as  amended,  Jan.  1,  1896. 

§  43.  [Repealed ;  Laws  1895,  chap.  880 ;  in  effect  Jan.  1, 1896.] 

§  44.  Idem. —  If  the  county  judge  is,  for  any  cause,  incapable 
of  acting  in  any  criminal  action  or  proceeding  pending  in  the 
county  court,  the  court  must  transfer  the  same  to  the  supreme 
court,  or  to  a  city  court  having  jurisdiction  of  such  an  action  or 
proceeding,  or  may  request  the  county  judge  of  any  any  other 
county,  except  New  York  and  Kings,  to  preside  at  and  hold  a 
county  court  in  said  county. 

Amended;  Laws  1895,  chap.  890;  in  effect,  as  amended,  Jan.  1,  1896. 

§  45.  When  and  where  held ;  juries. —  A  county  court  must 
be  held  at  such  times  as  the  county  judge  of  the  county,  by  order, 
designates,  and  at  the  place  where  the  county  courts  are  lield  for 
the  trial  of  issues  of  fact  by  a  jury.  Such  order  must  designate 
the  terms  at  which  a  grand  or  petit  jury,  or  both,  or  neither,  is 
required  to  attend ;  and  neither  a  grand  jury  nor  a  petit  jury  is 
required  to  be  drawn,  or  summoned  to  attend  a  term  thus  desig- 
nated to  be  held  without  a  jury.  The  order  must  be  published 
in  a  newspaper  printed  in  the  county,  for  four  successive  weeks 
previous  to  the  time  of  holding  the  first  term  under  such  order. 

Amended;  Laws  1895,  chap.  880;  in  effect,  as  amended,  Jan.  1, 1896. 

See  PeapU  v.  Moneghan,  1  Park.  570;  People  v.  Wilcox,  23  How.  Pr.  297; 
Cifphm  ▼.  People,  31  N.  Y.  873;  5  Park.  666;  People  y.  Rugg,  98  N.  Y.  687;  8 
N.  Y.  Cr.  Rep.  172;  People  ▼.  Batee,  38  Hun,  180. 

§  46.  Jurors,  how  drawn. —  If  a  county  judge  fail  to  desig- 
nate the  term  at  which  a  grand  and  petit  jury  is  required  to 
attend,  the  grand  and  petit  jurors  must  be  drawn  and  summoned 
for  each  term  mentioned  in  the  order  mentioned  in  the  last 
section.  • 

See  §  226,  po9t;  P^topU  v.  Bugg,  98  N.  Y.  546;  3  N.  Y.  Cr.  Rep.  177. 

§  47.  pElepealed  ;  Laws  1895,  chap.  880;  in  effect  Jan.  1, 1896.] 
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§  48.  Writ  or  process. —  Every  writ  or  process  issued  out  of 
a  county  court  may  be  tested  on  any  day  of  the  term  in  which 
the  court  is  sitting,  and  be  made  returnable  on  any  other  day  of 
the  same  term,  or  at  the  next  term. 

Amended;  Laws  1895,  chap.  880;  in  effect,  as  amended,  Jan.  1,  1896. 

§  49.  [Repealed ;  Laws  1895,  chap.  880 ;  in  effect  Jan.  1, 1896.] 


CHAPTER  III. 

THB  OOUBT    OF  GENERAL   SESSIONS    IN  THE    OITT    AND    OOUNTT   OF 

NEW   YORK. 

Section  50.  This  court  continued;  proceedings  now  pending. 

51.  Its  jurisdiction. 

52.  Division  of  court. 

53.  Parts,  by  whom  held. 

54.  When  held  and  its  duration. 

55.  Accommodation  for  court  and  officers,  etc. 

§  50.  This  court  continued ;  proceedings  now  pending. — 

The  court  known  as  the  court  of  general  sessions  in  and  for  the 
city  and  county  of  New  York,  is  continued,  with  the  jurisdiction 
conferred  by  the  next  two  sections  and  no  other.  But  nothing 
contained  in  this  section  affects  its  jurisdiction  of  actions  and 
proceedings  now  pending  therein. 

Amended;  Laws  1895,  chap.  880;  in  effect,  as  amended,  Jan.  1,  1896. 

§  51.  Its  jurisdiction. —  The  court  of  general  sessions  of  tiie 
city  and  county  of  New  York  has  jurisdiction : 

1.  To  try,  determine  and  punish  according  to  law,  all  crimes 
cognizable  within  said  city  and  county,  including  crimes  punish- 
able with  death  or  imprisonment  in  the  State  prison  for  life. 

2.  To  exercise,  in  cases  arising  in  said  city  and  county,  the 
same  powers  as  are  conferred  by  this  Code  upon  county  courts  in 
other  counties ; 

3.  To  try  and  determine  any  indictment  found  in  the  supreme 
court  in  said  city  and  county,  which  has  been  sent  by  order  of 
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that  court  to  and   received  by  the  court  of  general  sessions 
therein;   and, 

4.  To  exercise  such  powers  as  are  now  prescribed  by  special 
statute  relating  thereto. 

Amended;  Laws  1895,  chap.  880;  in  effect,  as  amended,  Jan.  1,  1896. 

See  Consolidation  Act  (Laws  1882,  chap.  410),  §  1514  et  seq. 

The  court  of  general  sessions  of  the  city  and  county  of  New  York  has  no 
jurisdiction  to  discharge  a  prisoner  committed  by  a  police  magistrate  in 
default  of  giving  the  underUUring  required  by  section  89,  Code  of  Criminal 
Procedure,  to  keep  the  peace.    People  v.  Boyle,  2  N.  Y.  Cr.  Rep.  54. 

An  indictment  for  murder  found  in  the  general  sessions  of  New  York  may 
he  transferred  to  the  oyer  and  terminer  for  trial  either  before  or  after  arraign- 
ment.    Thonvptan  v.  People,  6  Hun,  135;  Dolan  v.  People,  id.  493;  64  N.  Y.  486. 

On  error,  an  order  for  the  removal  of  the  case  from  the  oyer  and  terminer  to 
the  court  of  sessions  need  not  appear  on  the  record.  May  v.  People,  12  Hun, 
^0. 

Has  power  to  discharge  a  jury  in  case  of  felony,  if  unable  to  agree.  People 
v.  OoodtPtn,  18  Johns.  187. 

The  court  of  general  sessions  of  New  York  has  power  to  grant  new  trials 
upon  the  merits.  People  v.  Powell,  9  Abb.  Pr.  91;  Tjonergan  v.  People,  39  N. 
Y.  39,  reversing  50  Barb.  266;  6  Park.  209;  and  overruling  People  v.  N,  T, 
Gen.  Sese.,  15  Abb.  59;  and  Et  parte  Murke,  14  id.  105,  n. 

The  general  sessions  have  jurisdiction  over  offenses  committed  on  Governor's 
Island.     People  v.  Lent,  Wheeler  Crim.  Cas.  548. 

Hay  try  a  prisoner  on  a  charge  of  stealing  corporation  notes  which  were  in 
circulation.     Linnenden's  Case,  1  C.  H.  Rec.  30. 

The  New  York  general  sessions  will  not  transfer  to  the  oyer  and  terminer 
indictments  found  in  the  sessions  except  on  motion,  and  on  notice  to  the  dis- 
trict attorney  of  the  accused,  as  the  case  may  be.  McFbrland's  Caee,  7  Abb. 
(N.  8.)  348. 

After  affirmance  in  court  of  appeals,  court  of  sessions  may  re-sentence  a 
prisoner.    Walters  v.  People,  19  Abb.  212. 

§  52.  Division  of  court. —  The  court  of  general  sessions  of 
the  city  and  county  of  New  York  is  divided  into  three  parts. 

§  53.  Parts,  by  whom  held. —  Any  one  of  the  four  parts  of 
the  court  of  general  sessions  of  the  city  and  county  of  New  York 
niay  be  held  by  the  recorder  of  the  city  of  New  York,  or  the  city 
judge,  or  a  judge  of  the  court  of  general  sessions.  A  justice  of  the 
supreme  court  may  also  hold  it. 

Amended;  Laws  1896,  chap.  880;  in  effect,  as  amended,  Jan.  1,  1896. 

§  54.  When  held  and  its  duration. —  Each  pai-t  of  the  court 
of  general  sessions  in  and  for  the  city  and  county  of  New  York, 
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may  be  held  each  month,  commencing  on  the  first  Monday  and 
continuing  so  long  as,  in  the  opinion  of  the  judge  sitting  and  of 
the  district  attorney,  the  public  interest  requires,  but  one  part 
only  is  required  to  beheld  during  the  months  of  July  and  August, 
and  two  parts  only  during  the  rest  of  the  year. 

The  provision  of  the  act  of  1859  authorizing  the  court  of  sessions  of  any 
county  of  this  state  to  continue  its  sitting  so  long  as  may  be  necessary  for  the 
determination  of  any  cases,  is  appUcable  to  the  court  of  general  sessions  of 
New  York.  Lowenherg  v.  People,  27  N.  Y.  336;  26  How.  202;  5  Park.  414; 
Ferru  v.  Peaj^,  81  How.  140;  85  N.  Y.  125;  48  Barb.  17;  1  Abb.  (N.  S.)  193. 

While  prolonging  its  session  for  the  purpose  of  concluding  a  trial,  the  court 
may  pass  sentence  on  a  prisoner  convicted  before  the  expiration  of  the  temu 
Loweriberg  v.  People,  27  N.  Y.  336. 

§  55.  Accommodation  for  court  and  officers,    etc. — The 

courts  have  the  same  power  to  direct  suitable  provisions  to  be 
made  for  tlieir  accommodation  as  is  now  possessed  by  the  supreme 
court.  The  recorder,  city  judge,  and  judges  of  the  court  of  gen- 
eral sessions  of  tlie  city  and  county  of  New  York  nmst  appoint  a 
clerk,  and  not  more  than  eight  deputy  clerks,  three  interpreters 
and  four  stenoecraphers,  four  record  clerks  and  four  chief  court 
attendants. 
Amended;  Laws  1896,  chap.  75;  in  effect,  as  amended,  March  5,  1896. 


TITLE  VL 

OF  THE  COURTS  OF  SPECIAL  SESSIONS   AND  POLICE  COURTS. 

Chafter     I.  The  special  sessions,  except  in  the  cities  of  New  York  and 

Albany. 
II.  The  special  sessions  in  the  city  and  county  of  New  York. 

III.  The  special  sessions  of  the  city  of  Albany. 

IV.  The  police  courts. 


CHAPTER  I. 

THE  SFEOIAL  SESSIONS   EXCEPT   IN   THE    CITIES   OP  NEW   YORK  ANI^ 

A  LB  AN  Y. 

Section  56.  Jurisdiction  of  courts. 
57.  Exclusive  jurisdiction. 
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Sectiok  68.  Limitation. 

09.  Trial  and  punishment  of  certain  crimea. 

60.  Special  sessions  in  Brooklyn. 

61.  Id.,  in  Oswego. 
68.  By  whom  held. 

68.  Recorder  of  a  city  to  hold  court 

§  56.  Jurisdiction  of  courts.  —  Subject  to  the  power  of  re. 
moval  provided  for  in  this  chapter,  courts  of  special  sessions,  ex- 
cept in  the  city  and  county  of  Kew  York  and  the  city  of  Albanv^ 
have  in  the  first  instance  exchisive  jurisdiction  to  hear  and  deter- 
mine charges  of  misdemeanors  committed  within  their  respective 
coanties,  as  follows: 

1.  Petit  larceny,  charged  as  a  first  offense. 

2.  Assault  in  the  third  degree. 

3.  Bacing,  running  or  testing  the  speed  of  any  animal  within 
one  mile  of  the  place  where  any  court  is  held. 

4-  "Wrongfully  severing  any  produce  or  article  from  the  free- 
hold, not  amounting  to  grand  larceny. 

5.  Selling  poisonous  substances  not  labeled  as  required  by 
law. 

6.  Wrongfully  and  maliciously  removing,  defacing  or  cutting 
down  monuments  or  marked  trees. 

7.  Wrongfully  destroying  or  removing  mile-stones,  mile-boards 
or  guide-boards,  or  altering  or  defacing  any  inscription  thereon. 

8.  Wrongfully  destroying  any  public  or  toll-gate  or  tumpiko 
gate. 

9.  Intoxication  of  a  person  engaged  in  running  any  loco- 
motive engine  upon  any  railroad,  or  while  acting  as  conductor 
of  a  car,  or  train  of  cars,  on  any  such  railroad,  or  a  misdomeanor 
committed  by  any  person  on  a  railroad  car  or  train. 

10.  Setting  up  or  drawing  unauthorized  lotteries,  or  printing 
and  publishing  an  account  of  any  such  illegal  lottery,  game,  or 
device,  or  selling  lottery  tickets,  or  procuring  them  to  be  sold, 
or  offering  for  sale  or  distributing  any  property  depending  upon 
any  lottery,  or  for  selling  any  chances  in  any  lottery  contrary  to 
the  provisions  of  law. 

11.  Unlawfully  running,  trotting  or  j)aciiig  horses  or  any  other 
animalg. 


OF  THE  State  of  New  York.  27 

12.  Making  or  selling  slung-shot  or  any  similar  weapon. 

13.  Unlawfully  disclosing  the  finding  of  an  indictment. 

14.  Unlawfully  bringing  to  or  carrying  letters  from  any  county 
jail,  penitentiary  or  state  prison. 

15.  Unlawfully  destroying  or  injuring  any  mill-dam  or  em- 
bankment necessary  for  the  support  of  such  dam. 

16.  Unlawfully  injuring  any  telegraph  wire,  post,  pier,  abut- 
ment, materials  or  property  belonging  to  any  line  of  telegraph. 

17.  Unlawfully  counterfeiting  any  representation,  likeness, 
similitude  or  copy  of  a  private  stamp,  wrapper  or  label  of  any 
mechanic  or  manufacturer. 

18.  Malicious  trespass  on  lands,  trees  or  timber,  or  injuring 
any  fruit  or  ornamental  or  shade  trees  or  vines. 

19.  Maliciously  breaking  or  lowering  any  canal  walls,  or 
wantonly  opening  any  lock-gate,  or  destroying  any  bridge,  or 
otherwise  unlawfully  injuring  such  canal  or  bridge. 

20.  Unlawfully  counterfeiting  or  defacing  marks  on  packages. 

21.  Unlawfully  setting  fire  to  wood  or  fallow  land,  or  allowing 
the  same  to  extend  to  lands  of  others,  or  unkwfuUy  refusing  to 
extinguish  any  fire. 

22.  Unlawfully  or  negligently  cutting  out,  altering  or  defacing 
any  mark  on  any  logs,  timber,  wood  or  plank,  floating  in  any 
waters  of  this  state,  or  lying  on  the  banks  or  shores  of  any  such 
waters,  or  at  any  saw-mills,  or  on  any  island  where  the  same  may 

have  drifted. 

23.  Unlawfully  frequenting  or  attending  a  6teanib<5at  landing, 
railroad  depot,  church,  banking  institution,  broker's  office,  place 
of  public  amusement,  auction-room,  store,  auction  sale  at  pri  vate 
residence,  passenger  car,  hotel,  restaurant,  or  at  any  other  gather- 
ing of  people. 

2L  Unlawfully  taking  and  carrying  away  the  oysters  of  another, 
lawfully  planted  upon  the  bed  of  a  river,  bay,  sound  or  other 
waters  within  the  jurisdiction  of  this  state. 

25.  Removing  property  out  of  the  county,  with  intent  to  pre- 
vent the  same  from  being  levied  upon  by  execution,  or  secreting, 
assigning,  conveying  or  otherwise  disposing  of  property,  with  in- 
tent to  defraud  any  creditor,  or  to  prevent  the  property  being 
made  liable  for  the  payment  of  debts,  or  for  receiving  property 
with  such  intent. 
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26.  Driving  any  carriage  upon  a  turnpike,  road  or  highway  for  the  purpose 
of  running  horses  ;  or  wilfully  and  without  authority  nding  a  bicycle  upon  a 
sidewalk  or  foot-path  constructed,  maintained,  or  allowed  to  remain  for  the 
exclusiTe  use  of  pedestrians,  in  any  street  where  a  sidepath  for  bicycles  is 
maintained  outside  of  an  incorporated  city  or  village. 

27.  Cruelty  to  animals  or  children. 

28.  Cheating  at  games. 

29.  Winning  or  losing  at  any  game  or  play,  or  by  any  bet,  as  much  as 
twenty  five  dollars  within  twenty-four  hours. 

'60.  Selling  liquors  in  a  court-house  or  jail  contrary  to  law. 

31.  Exposure  of  the  person  contrary  to  law. 

32.  Crimes  against  the  provisions  of  existing  laws  for  the  prevention  of 
wanton  or  malidous  mischief. 

38.  When  a  complaint  is  made  to  or  a  warrant  is  issued  by  a  committing 
magistrate,  for  a  violation  of  the  laws  relating  to  excise  and  the  regulation  oi 
taverns,  inns  and  hotels,  or  for  unlawfully  selling  or  giving  to  any  Indian 
spirituous  liquors  or  intoxicating  drinks. 

84.  Frauds  on  hotel,  inn,  tavern  and  boarding-house  keepers. 

85.  All  violations  of  the  provisions  of  the  agricultural,  poor  and  domestic 
commerce  laws. 

86.  Such  other  juristliction  as  is  now  provided  by  special  statute  or  munici- 
pal ordinance  authorized  by  statute. 

37.  When  a  complaint  is  made  to  or  a  warrant  is  issued  by  a  committing 
magistrate  for  any  misdemeanor  not  included  in  the  foregoing  subdivisions  ox 
this  section,  if  the  accused  shall  elect  to  be  tried  by  a  court  of  special  sessions, 
as  provided  by  section  two  hundred  and  eleven.  But  this  subdivision  shall 
not  apply  to  any  misdemeanor  which  is  or  may  be  punishable  by  a  fine  exceed- 
ing fifty  dollars,  or  by  imprisonment  exceeding  six  months. 

Subd.  26,  amended  1901,  chap.  560,  in  effect  April  26,  1901. 

SuM.  37,  amended  1897,  chap.  546,  in  effect  Oct.  1,  1897. 

In  People  v.  Austin,  49  Hun,  897,  the  court  say:  "  Article  6  of  the  constitu- 
tion  of  the  state  of  New  York,  section  26,  contains  the  following  provision: 
'Courts  of  special  sessions  shall  have  such  jurisdiction  of  offenses  of  the  grade 
of  misdemeanors  as  may  be  prescribed  by  law.'  After  the  adoption  of  that 
section  the  legislature  passed  chapter  890  of  the  Laws  of  1879,  wluch  provided 
viz.:  '  Courts  of  special  sessions  *  *  *  shall,  in  addition  to  the  powers 
now  possessed  by  them,  have  also  exclusive  jurisdiction  in  the  first  instance 
to  hear  and  determine  the  following  cases:  Then  the  statute  contains  six 
enumerations  of  offenses.    Shortly  thereafter,  a  controversy  arose  in  the  courts 

as  to  whether  the  statute  was  constitutional  or  not.  Its  validity  has  been  sus- 
tained. Devine  v.  People,  20  Hun,  98;  People,  ex  rd,  Comaford,  v.  Butcher,  id. 
241;  People,  ex  rel,  Steteer,  v.  Rawson,  61  Barb.  619;  People,  ex  rel,  Murray,  v. 
Ifutices,  74  N.  Y.  406;  People,  ex  rel.  Oomaford,  v.  Dutcher,  88  id.  240." 

In  People  v.  Starke,  17  State  Rep.  288,  the  court  say:  *'  A  court  of  special 
sessions  is  not  a  continuing  court.  It  is  organized  and  exists  only  for  the  trial 
of  each  particular  case  and  is  funetue  officio  when  the  judgment  is  rendered 
therein.  Lattimore  v.  People,  10  How.  Pr.  836.  Even  the  certificate  of  the 
entry  of  judgment,  which  operated  as  a  warrant  of  commitment,  and  the  re- 
turn of  the  record  on  appeal  are  acts  of  the  justice  who  held  the  court  and  not 
of  the  court  of  special  sessions." 

This  section  does  not  prevent  a  jury  in  oyer  and  terminer  or  sessions  from 
finding  a  verdict  of  petit  larceny  where  a  prisoner  is  on  trial  under  indictment 
for  grand  laiceny.  People  v.  McTameney,  80  Hon,  505;  56  How.  70;  13  Abb. 
H.  a  55. 
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The  act  of  1879,  chapter  890,  which  conferred  upon  courts  of  special  ses- 
sions, except  in  New  York  and  Albany,  exclusive  jurisdiction  over  cases  of 
simple  assault  and  battery,  was  a  general  act  and  was  repealed  by  the  Code  of 
Criminal  Procedure  (§  56,  etc.).  Matter  of  Lord,  10  Abb.  N.  C.  293;  68  How. 
97. 

In  People  v.  Palmer,  8  State  Rep.  499,  Palmer  was  indicted  for  assault  in 
the  first  degree  and  convicted  of  assault  in  the  third  degree.  Having  obtained 
a  new  trial,  his  counsel  moved  for  an  order  that  he  be  tried  only  for  assault  in 
the  third  degree.  Held,  that  such  an  order  might  properly  make  a  question  as 
to  the  jurisdiction  of  the  court  of  oyer  and  terminer  under  this  section,  or  of 
any  court  under  section  85  of  the  Penal  Code.  That  as  the  case  now  stands,  he 
cannot  be  harmed.     Motion  denied. 

In  People  v.  Cook,  45  Hun,  87,  the  court  say:  "  We  do  not  understand  that 
it  is  essential  to  the  jurisdiction  of  a  court  of  special  sessions,  in  a  case  of  petit 
larceny,  that  the  information  or  the  warrant  should  allege  that  the  crime 
charged  is  a  first  offense.  If  it  be  a  first  offense  in  fact,  the  court  has  jurisdic- 
tion to  try  the  case,  and  it  is  to  be  deemed  a  first  offense  unless  the  contrary  is 
charged.  But  if  such  allegation  is  material  for  any  purpose,  the  defendant  is 
not  harmed  by  its  omission.  The  provision  requiring  such  allegation  is  in  the 
interest  of  the  public  to  prevent  criminals  guilty  of  a  second  offense  from 
escaping  the  full  measure  of  punishment  imposed  by  statute  (Penal  Code,  §  688)» 
and  which  courts  of  special  sessions  have  not  the  power  to  inflict." 

See  People  v.  SadUr,  2  N.  Y.  Cr.  Rep.  438. 

In  People  v.  Palmer,  109  N.  Y.  416,  the  court  say  :  **  A  charge  of  assault  in 
the  third  degree  seems  exclusively  cognizable  in  the  first  instance  by  the  court 
of  special  sessions,  except  a  certificate  that  it  should  be  prosecuted  by  indict- 
ment be  allowed  by  the  county  judge." 

See  opinion  of  Bockes,  J.,  at  general  term  in  this  case,  48  Hun,  405;  5  N. 
Y.  Cr.  Rep.  101,  for  discussion  of  the  limitation  of  subdivision  2. 

Subdivision  12  does  not  repeal  the  provisions  of  the  excise  law  (Act  1857, 
chap.  628,  i^  17,  amended  act  1869,  chap.  856,  §  2),  providing  for  the  pun- 
ishment of  public  intoxication.   People  v.  Burleigh,  1  N.  Y.  Cr.  Rep.  522. 

Subdiv.  24.  In  People  v.  Beatty,  89  Hun.  476;  4  N.  Y.  Cr.  Rep.  287,  it  was 
held  that  the  objection  that  the  prefix  "  un  "  was  omitted  from  the  word  ''law- 
fully "  in  the  charge  made  against  defendant  in  a  court  of  special  sessions  for 
unlawfully  taking  and  carrying  away  oysters  from  certain  oyster  beds,  cannot 
be  urged  on  appeal  for  the  first  time  when  it  is  not  specified  in  the  affidavit, 
required  by  section  751  of  the  Code  of  Criminal  Procedure.  It  seems,  that  such 
an  objection,  if  properly  raised,  would  be  sustained. 

During  a  preliminary  hearing  on  a  complaint  to  determine  whether  a  warrant 
should  issue,  the  attorney  for  the  complainant  notified  the  justice  that  the 
people  would  proceed  no  further  before  him,  but  would  go  before  the  grand 
jury;  whereupon  the  justice  sent  the  papers  to  the  district  attorney  and  did 
nothing  further,  though  no  order  of  discontinuance  was  entered.  Beid  to 
amount  to  a  withdrawal  and  discontinuance  of  the  case,  surrendering  the  jus- 
tice's jurisdiction  and  giving  the  grand  jury  jurisdiction  of  the  complaint 
People  V.  Andrews,  115  N.  Y.  427;  12  Crim.  Law  Mag.  227. 


30  Thb  Code  of  Criminal  Pbocedubb 

§  57.  Ezclusive  Jurisdiotion — Upon  filing  with  the  mag. 
istrate  before  whom  is  pending  a  charge  for  any  of  the  crimes 
specified  in  the  last  section,  a  certificate  of  the  county  judge  of 
the  connty,  or  of  any  justice  of  the  supreme  court,  that  it  is 
reasonable  that  such  charge  be  prosecuted  by  indictment,  and  fixing 
the  sum  in  which  the  defendant  shall  give  bail  to  appear  before 
the  grand  jury ;  and  upon  the  defendant  giving  bail  as  specified 
in  the  certificate,  all  proceedings  beforo  the  justice  shall  be  stayed ; 
and  he  shall,  within  five  days  thereafter,  make  a  return  to  the 
district  attorney  of  the  county  of  all  proceedings  had  before  him 
upon  the  charge,  together  with  such  certificate  and  the  undertak- 
ing given  by  the  defendant  thereon,  and  the  dis^trict  attorney  shall 
present  such  charge  to  the  grand  jury;  provided,  however,  that 
no  sach  certificate  shall  be  given  except  upon  at  least  three  days' 
notice  to  the  complainant  or  to  the  district  attorney  of  the  county 
of  the  time  and  place  for  the  application  therefor. 

See  references  ander  last  section;  People  y.  McGann,  43  Han,  55;  People  r. 
Cooper,  42  id.  196;  People  v.  Palmer,  6  State  Rep.  341. 

§  58.  Iiimitation.  —  When  a  person  is  brought  before  a 
magistrate  charged  with  the  commission  of  any  of  the  crimes 
mentioned  in  section  fifty-six,  and  asks  that  his  case  be  presented 
to  the  grand  jury,  the  proceedings  shall  be  adjourned  for  not  less 
than  five  nor  more  than  ten  days,  and  if  on  or  before  the  ad- 
journed day  the  certificate  mentioned  in  section  fifty-seven  is 
not  filed  with  the  magistrate  before  whom  the  charge  is  pend- 
ing, and  bail  given  by  the  defendant  as  therein  prescribed,  the 
magistrate  shall  proceed  with  the  trial,  and  when  the  defendant 
is  brought  before  the  magistrate,  it  shall  be  the  duty  of  the 
magistrate  to  inform  him  of  his  rights  under  section  fifty-seven 
and  this  section. 

See  People  v.  McGann,  43  Hun,  56;  People  v.  StarJet,  17  State  Rep.  237. 

It  is  not  essential  to  a  valid  conviction  tbat  the  coart  inform  the  prisoner  of 
his  right  to  be  tried  by  a  jary,  or  that  he  should  expressly  waive  such  right. 
People  V.  Goodwin,  5  Wend.  251. 

By  electing  to  be  tried  in  special  sessions,  prisoner  waives  all  objections  to 
Jurisdiction.  Oill  v.  People,  3  Hnn,  187;  60  N.  Y.  643.  See,  also,  People  ▼. 
MaUon,  39  How.  454. 

§  59.  Trial  and   punishment  of  certain  crimes.  —  A 

-Goxnrt  of  special  sessions  having  jtirisdiction  in  the  place  where 
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any  of  the  crimes  specified  in  section  fifty-six  is  committed  has 
jurisdiction  to  try  and  determine  a  complaint  for  such  crime,  and 
to  impose  the  punishment  prescribed  upon  conviction,  unless  the 
defendant  obtains  the  certificate  and  gives  the  bail  mentioned  in 
section  fiftv-seven. 

See  People  v.  McOann,  48  Ilun,  56;  People  v.  Augtin,  49  id.  396. 

§  60.  Special  sessions  in  Brooklyn. —  Subject  to  the  power 

of  removal  provided  for  by  sections  fifty-seven  and  fifty-eight  of 

this  code,  the  courts  -of  sj^ecial  sessions  in  the  city  of  Brooklyn 

shall,  in  the  first  instance,  have  jurisdiction  except  in  case  of 

public  oflScers  and  conspiracy,  to  try  and  determine  all  com- 
plaints made  before  them,  or  before  a  police  magistrate,  or  jus- 
tice of  the  peace  for  misdemeanor  committed  in  said  city,  where 
the  term  of  imprisonment  does  not  exceed  one  year,  with  or 
without  fine,  and  to  impose  the  same  punishment  as  is  authorized 
by  statute  in  like  cases  to  be  inflicted  oy  the  county  court  of  the 
county  of  Kings.  Where  any  jury  is  required  for  the  trial  of 
any  crime  or  misdemeanor  in  courts  of  special  sessions  in  the 
city  of  Brooklyn,  the  said  courts  shall  have  power  to  summons 
a8  many  jurors  as  the  court  may  deem  necessary  for  the  trial  of 
such  action  or  misdemeanor.  The  said  court  of  special  sessions 
in  the  city  of  Brooklyn  shall  have  power  to  take  bail  in  a 
reasonable  amount  for  all  misdemeanors,  and  shall  have  power 
to  take  undertakings  in  bail  either  with  or  without  the  defend- 
ant thereon  in  the  discretion  of  the  said  courts.  All  fines 
imposed  by  the  said  courts  of  special  sessions  in  the  city  of 
Brooklyn,  or  by  police  magistrates  in  said  city,  upon  defendants 
convicted  in  said  courts  or  by  such  magistrates,  oi  crimes,  misde- 
meanors or  violations  of  any  city  ordinance  of  the  city  of  Brook- 
lyn, which  are  paid  by  such  defendants  so  convicted  to  the  sheriff 
of  tlie  county  of  Kings  or  to  the  keeper  of  the  penitentiary  of 
said  city,  shall  be  paid  monthly  by  the  said  sheriff  or  said  keeper 
to  the  respective  clerks  of  the  courts  in  whicli  the  said  fines  were 
imposed ;  provided,  however,  that  the  said  sheriff  or  keeper  of  the 
penitentiary  of  Kings  county  may,  in  his  discretion,  pay  all  of 
such  fines  so  paid  to  them,  or  either  of  them,  directly  to  the  city 
treasurer  of  the  city  of  Brooklyn.  In  an  examination  held  in 
any  criminal  proceeding  by  a  police  magistrate  in  the  city  of 
Brooklyn,  the  testimony  of  each  witness  may,  in  the  discretion  of 
the  magistrate,  be  taken  as  a  deposition  by  the  oflScial  stenogra- 
pher of  the  court  in  which  said  magistrate  holds  such  examma- 
tion.     Such  minutes  of  the  testimony  when  so  taken,  and  when 


32  The  Code  of  Criminal  Prooeduke 

certified  by  the  stenographer  and  by  the  magistrate  who  held  such 

examination,  shall  both,  with  reference  to  snch  examination,  and 

in  all  procedure  in  connection  with  such  examination  provided 

for  by  any  section  of  this  code  not  inconsistent  herewith,  be 

regarded  as  actually  taken  down  in  writing  by  such  magistrate 
and  subscribed  by  the  witness  or  witnesses  at  such  examination. 

In  effect,  as  amended,  March  11,  1896;  Laws  1896.  chap.  92. 

§61.  Special  sessions  in  Oswego.— The  court  of  special 
sessions  in  the  city  of  Oswego,  where  held  by  the  recorder,  has 
also  jurisdiction  over  all  cases  of  offeti&es,  crimes  against  public 
decency,  selling  unwholesome  provisions,  cheats,  breaches  of  peace, 
disobeying  the  commands  of  officers  to  render  assistance  in  crimi- 
nal cases,  obstructing  officers  in  the  discharjire  of  their  duties,  adul- 
terating distilled  spirits,  not  delivering  marked  property,  defacing 
marks,  or  putting  false  marks  on  floating  timber,  all  violations 
against  the  laws  and  ordinances  of  or  applicable  to  the  city,  when 
such  violation  is  a  misdemeanor,  and  all  attempts  to  commit  any 
crimes  herein  named  or  referred  to  when  such  attempt  is  a  mis- 
demeanor. 

§62.  By  whom  held. — Unless  provision  is  otherwise  made 
by  law,  a  court  of  special  sessions  must  be  held  by  one  justice  of 
the  peace  of  the  town  or  city  in  which  the  same  is  held,  and  sec- 
tions two  hundred  and  ninety-three,  two  hundred  ^nd  ninety-four, 
two  hundred  and  ninety-five,  three  hundred  and  ten,  three  hun- 
dred and  thirty-two,  three  hundred  and  thirty -three,  three  hun- 
dred and  thirty-four,  three  hundred  and  thirty-five,  three  hundred 
and  thirty-six,  three  hundred  and  thirty-seven,  three  hundred  and 
thirty-eight,  three  hundred  and  thirty-nine,  three  hundred  and 
forty,  three  hundred  and  forty-one.  three  hundred  and  forty 
two,  and  three  hundred  and  fifty-nine  to  four  hundred  and  fifty, 
Loth  inclusive,  shall  apply  as  far  as  may  be  to  proceedings  in  all 
courts  of  special  sessions  or  police  courts. 
See  PeopU  v.  BaUs,  38  Hun,  181;  Matter  of  Bray,  34  State  Rep'r,  642. 
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§  63.  Recorder  of  a  oity  to  hold  court.—-  A  recorder  of 
a  city  has  power  to  hold  a  court  of  fipecial  eefisions  therein. 

See  People  v.  French,  82  Hun,  116;  People  v.  Cooper,  42  id.  IIW.' 


CHAPTER  II. 

THE   SPECIAL    SESSIONS   IN   THE    CrTY   AND    COUNTT  OF    NEW  YOBK. 

Section  64.  Jurisdiction. 

65.  Officers,  how  appointed. 

66.  Term  of  office. 

67.  Court,  when  held. 

§  64.  Jurisdiction. —  The  court  of  special  sessions  in  the  city 
and  county  of  New  York  has  jurisdiction : 

1.  To  try  and  determine  according  to  law  all  complaints  for 
misdemeanors,  unless  the  defendant  elects  to  be  tried  at  the  court 
of  general  sessions,  or  the  court  of  special  sessions  sends  the  case 
to  the  court  of  general  sessions  for  trial ; 

2.  To  remit  fines  imposed  by  it,  and  in  place  of  the  fine  re- 
mitted, substitute,  in  its  discretion,  imprisonment. 

3.  By  an  order  entered  in  its  minutes,  to  declare  forfeited  the 
recognizance  of  a  defendant,  taken  by  the  court,  to  appear  thereat, 
upon  his  failure  so  to  appear ; 

4.  To  impose  the  same  punishment  as  is  authorized  by  statute 
to  be  inflicted  in  like  cases  tried  in  the  court  of  general  sessions 
of  the  peace  of  that  city  and  county ; 

6.  By  warrant  attested  in  the  name  of  any  one  of  the  justices 
authorized  to  hold  the  court,  signed  by  the  clerk  thereof,  and 
entered  in  the  minutes  of  the  court,  to  enforce  its  judgments  and 
orders ;  to  bring  before  the  court  all  accused  persons  for  trial  and 
judgment  in  all  cases  in  which  it  has  jurisdiction ;  to  issue  sub- 
poenas for  the  attendance  of  witnesses,  attachments  for  contempt, 
and  other  process  necessary  for  the  proper  conduct  of  the  court ; 

6.  To  require  the  principal  in  a  recognizance  to  appear  at  the 

court,  and  enter  into  a  further  recognizance  to  keep  the  peace,  or 

to  be  of  good  behavior,  or  both,  toward  the  people  of  the  state, 

for  a  period  not  exceeding  one  year,  and  in  default  thereof  to 

commit  him  to  prison  till  he  be  discharged  therefrom  according 

to  law. 
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See  Laws  1858.  chap.  282;  Laws  1859,  chap.  491;  Laws  I860,  cuap.  663; 
Laws  1866,  chap.  409;  Laws  1871,  chap.  302;  Laws  1870,  chap.  30;  Laws  1870, 
chap.  983.  §  49;  People  v.  ffogan,  123  N.  Y.  819;  55  Hun,  394;  Matter  of  Brag, 
84  State  Rep*r,  642. 

The  coart  of  special  sessions  have  no  jurisdiction  of  a  prisoner  who,  on  his 
committal,  entered  into  a  recognizance  to  appear  at  general  sessions.  People^ 
tx  Ttl,  Boyle,  v.  JohiMon,  10  Abb.  294;  19  How.  11. 

Three  justices  are  necessary  to  constitute  a  court  of  special  sessions  in  the 
citj  of  New  York.     Laws  1858,  chap.  282. 

Hence  a  conmiitment  and  conviction  by  two  only  is  void  as  without  jurisdic- 
tion.    Devine'9  Caee,  11  Abb.  90;  21  How.  80;  5  Park.  62. 

The  special  sessions  cannot  acquire  jurisdiction  to  try  a  prisoner  for  a  crime 
unless  he  expressly  waives  the  ri^ht  to  be  tried  by  a  jury.  People  v.  Mallon, 
d»  How.  454. 

Petit  larceny  is  triable  under  this  section.     People  v.  Finn,  87  N.  Y.  533. 

As  to  right  of  police  magistrates  to  commit  disorderly  persons  since  Penal 
Code  took  effect,  see  Matter  of  McMahon,  64  How.  Pr.  286;  1  N.  Y.  Cr.  Rep. 
57. 

In  People  v.  Finn,  87  N.  Y.  533,  the  warrant  of  commitment  issued  upon  a 
judgment  of  the  court  of  special  sessions  stated  that  the  defendant  was  con« 
victed  of  the  "  misdemeanor  of  petit  larceny."  Held,  a  sufficient  description  of 
tb*  offense. 

§  65.  Officers,  how  appointed.  — The  police  justices  of  the 
eity  and  county  of  New  York,  by  the  vote  of  a  majority,  have 
the  exduBive  power  to  appoint  the  clerk,  deputy  derk,  steno- 
grapher, interpreter  and  other  officers  of  the  court  of  special 
oenionB  in  the  city  and  county  of  New  York. 

§  66.  Term  of  office.  —  The  term  of  office  of  the  clerk  and 
deputy  clerk  of  the  court  of  special  sessions  in  the  city  and  county 
of  New  York  is  the  same  as  the  term  of  office  of  the  police 
justices  of  that  city. 

§  67.  Ck>iirt,  when  held.  —  The  court  of  special  sessions  in 
the  city  and  county  of  New  York,  may  be  held  aa  often  and  at 
such  times  as  the  justices  thereof  may  think  expedient. 
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Sbction  68.  Jurisdiction. 

69.  By  whom  held. 
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Section  70.  Inability  of  judge. 

71.  Officers  to  attend. 

72.  Clerk. 

78.  Court,  when  and  where  held. 

§  68.  JuriBdictlon.--Tl)e  court  of  special  sessions  in  the  city 
of  Albany  has  jurisdiction  : 

1.  To  try  and  determine  all  cases  of  petit  larceny  charged  as  a 
first  offense,  and  all  misdemeanors,  not  being  infamous  crimes, 
committed  within  the  city,  when  a  person  accused  of  such  crime 
or  misdemeanor  demands  to  be  tried  before  such  court  of  special 
sessions  held  by  the  recorder  of  said  .city,  instead  of  before  a 
policejustice  ; 

2.  To  take  recognizances,  to  apj>ear  before  the  court  at  a  suc- 
ceeding term  from  persons  charged  with  a  crime  or  misdemeanor, 
triable  therein  ; 

3.  To  impose  and  enforce  sentence  of  fine  or  imprisonment,  or 
both,  in  the  discretion  of  the  court,  in  all  cases  within  its  juris- 
diction, upon  conviction,  to  the  same  extent  as  the  county  court 
of  the  county  of  Albany  could  do  in  like  cases ; 

'  4.  To  punish  a  contempt  of  court  in  the  same  manner  and  to 

tiie  same  extent  as  the  supreme  court  could  do  in  like  cases. 

5.  In  cases  where  a  jury  trial  is  demanded  by  a  defendant,  to 
draw  from  the  jury  box  containing  the  names  of  jurors  who 
reside  in  the  city  of  Albany  such  number  of  names  as  the  recorder 
or  county  judge  may  direct,  and  to  require  the  sheriff  of  the 
county  to  summon  the  persons  so  drawn  to  appear  at  the  time 
designated  for  trial,  to  impanel  a  jury  of  twelve  men,  to  require 
the  attendance  of  additional  jurors  and  to  punish  a  juror  or  wit- 
ness neglecting  to  appear,  in  the  same  manner  and'  to  the  same 
extent  as  the  supreme  court  could  do  in  like  cases. 

6.  On  motion  of  the  district  attorney,  to  issue  a  warrant  for  the 
arrest  of  a  person  who  neglects  to  appear  agreeably  to  the  require- 
ments of  a  recognizance  to  appear  tliereat,  commanding  the  officer 
executing  the  same  to  bring  the  party  forthwith  before  the  court, 
if  in  session,  otherwise  to  commit  him  to  the  common  jail  of  the 
county,  there  to  remain  until  delivered  by  due  course  of  law. 

Amended;  Laws  1900.  chap.  645;  in  eflfect,  as  amended,  April  24.  1900. 
Under  subdivision  1,  the  publication  of  a  libel  is  not  an  "infamous  crime.'* 
PeopU  V.  Parr,  42  Hun,  316;  4  N.  Y.  Cr.  Rep.  545. 

§  69.  By  whom  held. —  Upon  charges  for  offenses  triable  by 
this  court,  the  police  magistrate  or  any  other  magistrate  in  the  city 
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hearing  the  same,  shall,  if  offered,  take  recognizances  in  the  cases 
provided  bj  law  returnable  at  the  court  of  special  sessions ;  and 
all  such  recognizances  as  shall  have  been  so  taken  shall  be  returned 
to  and  filed  with  the  district  attorney  of  the  county  of  Albany.  If 
no  such  recognizance  be  offered,  the  magistrate  or  magistrates  shall 
commit  the  defendant  to  the  common  jail  of  the  county  of  Albany 
until  he  shall  be  thence  delivered  in  due  course  of  law,  and  the  trial 
of  such  person  shall  be  had  before  the  court  of  special  sessions,  ex« 
cept  that  where  a  police  justice  or  other  magistrate  in  this  city  hag 
jurisdiction,  the  defendant  may  elect  to  be  tried  before  such  police 
justice  or  other  magistrate. 

§  70.  Inability  of  Judge — Whenever  a  person  is  brought 
before  a  police  justice  or  other  magistrate  of  the  city,  charged 
with  any  of  the  following  crimes,  viz.:  Petit  larceny  charged  as 
a  first  offense,  offenses  against  the  laws  relating  to  excise  and  the 
regulation  of  taverns,  inns  and  hotels,  offenses  being  misdemean- 
ors against  the  laws  relating  to  gaming,  assaults  upon,  and  inter* 
ference  with  a  public  officer  in  the  discharge  of  his  duty,  and  it 
shall  appear  to  the  magistrate  that  the  crime  has  been  committed 
and  that  there  is  sufiicient  cause  to  believe  the  defendant  guilty 
thereof,  the  magistrate  must  order  him  to  be  held  to  answer  the 
charge  before  the  court  of  special  sessions. 

§  71.  Officers  to  attend. — The  court  of  special  sessions  in 
the  city  of  Albany  must  be  held  by  the  recorder  of  the  city,  with 
or  without  one  or  more  of  the  justices  of  the  peace  to  be  associated 
with  him.  In  case  of  the  absence  or  inability  of  the  recorder  to 
act,  the  county  judge  of  the  county  of  Albany  must  act  in  his 
place.  If  the  recorder  and  county  judge  are  both  unable,  by 
reason  of  absence  or  other  cause,  to  hold  the  court,  the  clerk  must 
adjourn  the  court  to  the  next  following  Tuesday,  and  continue 
such  adjournments  until  the  recorder  or  county  judge  attends. 
Not  more  than  two  officers  shall  be  designated  or  appointed  by 
the  sheriff  or  other  authority  to  attend  the  court  of  special  sessions 
of  the  city  of  Albany,  unless  tlie  court  shall,  by  an  order  entered 
in  its  minutes,  require  the  attendance  of  a  greater  number. 

§  72.  Clerk. —  The  county  clerk  of  Albany  county  is  clerk  of 
the  court  of  special  sessions  of  the  city  of  Albany,  and  must 
attend  the  same  in  person  or  by  deputy. 
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§  73.  Court,  when  and  where  held. —  The  court  of  special 
sessions  of  the  city  of  Albany  must  be  held  at  tlio  city  hall  in  the 
city  of  Albany  on  Tuesday  of  each  week,  and  may  be  held  and 
continued  for  such  length  of  time  as  it  deems  proper. 


CHAPTER  IV. 

THE  POLICE   COURTS 

Section  74.  Jurisdiction. 
75-77.  Repealed. 

78.  Compensation  of  justice. 

§  74.  Jurisdiction. —  Police  justices  have  such  jurisdiction, 
and  buch  only,  as  is  specially  conferred  upon  them  by  statute. 
The  courts  hel<^  by  police  justices  are  called  police  courts,  and 
courts  of  special  sessions  are  also  called  police  courts,  and  are  so 
designated  in  different  parts  of  the  Code. 

See  Matter  qf  MeMahon,  64  How.  Pr.  286;  1  N.  Y.  Cr.  Rep.  446. 

No  appeal  lies  from  the  judgment  of  a  poUce  justice  unless  a  village  charter 
or  special  statute  confero  such  right.  People  v.  Trumble,  29  Hun,  205;  1  N. 
Y.  Cr.  Rep.  448. 

§§  75-77.  Eepealed  1897,  ch.  414.    In  effect  July  1,  1897. 

§  78.  Compensation  of  justice. —  A  police  justice  cannot 
retain  to  his  own  use  any  costs  or  fees,  but  may  receive  for  his 
services  an  annual  salary,  to  be  fixed  in  villages  by  the  board  of 
trustees,  and  in  cities  by  the  common  council,  except  where  the 
same  is  otherwise  fixed  by  law;  and  such  salary  shall  not  be 
increased  or  decreased  during  his  term  of  oiffice. 
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PART   II. 

OF  THB  PREVENTION  OF  CBIXS. 

TiTLB    L  Of  lawful  bbsistance. 

IL  Of  the  intebyentton  of  the  offiobbs  of  jmnvaa, 

TITLE  I. 
OF  lawful  resistance. 

Cbaftbb     L  GeDeral  provisions  respecting  lawful  reaisUiDea 
IL  Resistance  by  the  party  about  to  be  inJurecL 
IIL  Resistance  by  other  parties. 

CHAPTER  I. 

OSNEBAL  PBOYISIONS   BESPECrnNQ   LAWFUL  BE8I8TANOB. 
Section  79.  Lawful  resistance;  by  whom  made. 

§  79.  Iiawftil  resistance ;  by  whom  made. —  Lawful  reabt 
ance  to  the  commission  of  a  crime  may  be  made : 

1.  By  the  party  about  to  be  injured ; 

2.  By  other  parties. 

See  24  Alb.  L.  J.   1,  2. 


CHAPTER  IL 

RESISTANCE  BY  THE  PABTY   ABOUT  TO  BE  INJVBED. 

Section  80.  In  what  cases;  to  what  extent 

§80.  In  what  cases ;  to  what  extent. —  Resistance  sufficient 
to  prevent  the  crime  may  be  made  by  the  party  about  to  be 
injured : 

1.  To  prevent  a  cnme  against  his  person ; 

2.  To  prevent  an  illegal  attempt  by  force  to  take  or  injure 
property  in  his  lawful  possession. 

See  Penal  Code,  26,  and  note. 
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CHAPTER  in. 

BE8I8TANOK   BY  OTHER  PABTIBa. 

Bection  81.  In  what  cases. 

§  81.  In  "^hat  cases. —  Any  other  person,  in  aid  or  defense 
of  the  person  about  to  be  injured,  ma/  make  resistance  sufficient 
to  prevent  the  injury. 


TITLE  II. 

or  THE  INTERVENTION  OF  THE  OFFIOBRS  OF  JUSTIOE. 

Chaptrr     I.  iDterveatioD  of  public  officers  in  general. 
II.  Security  to  keep  the  peace. 

III.  Police  in  cities  and  villages,  and  their  attendance  at  expend 

places. 

IV.  Prevention  and  suppression  of  riots. 

CHAPTER  L 

INTERVENTION   OF   PUBLIC  OFFICERS   IN  OENERAL, 

BsenpN  82.  In  what  cases. 

88.  Persons  acting  in  their  aid,  Justified. 

§  82.  In  wliat  cases.  —  Crimes  may  be  prevented  by  the 
Intervention  of  the  officers  of  justice : 

1.  By  requiring  security  to  keep  the  peace ; 

2.  By  forming  a  police  in  cities  and  villages,  and  by  requiring 
their  attendance  in  exposed  places ; 

8.  By  suppressing  riots. 

SeepM^,  §§  84-101,  10^117. 

§  83.  Persons  acting  in  their  aid,  Justified. —  When  the 
officers  of  justice  are  authorized  to  act  in  the  prevention  of  crime, 
other  persons  who,  by  their  command,  act  in  their  aid,  are  justi- 
fied in  so  doing. 

See  Penal  Code,  §  228,  sabd.  1. 
6 
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CHAPTER  n. 

8ECUBITT  TO  KEEP  THB  PEAOB* 

fiaonoK  84.  Information  of  threatened  crime. 

85.  Examination  of  complainant  and  witneasea, 

86.  Warrant  of  arrest 

87.  Proceedings,  on  complaint  being  controverted. 
88l  Person  complained  of,  when  to  be  discharged. 

89.  Security  to  keep  the  peace,  when  required. 

90.  Effect  of  giving  or  refusing  to  give  security. 

91.  Person  committed  for  not  giving  security,  how  discharged. 

92.  Undertaking,  to  be  transmitted  to  sessions. 

93.  Security,  when  required,  for  assault,  etc.,  in  presence  of  a  couit 

or  magistrate. 

94.  Appearance  of  party  bound,  upon  his  undertaking. 

95.  Person  bound,  may  be  discharged,  if  complainant  does  not  appear. 

96.  Proceedings  in  sessions,  on  appearance  of  both  parties. 

97.  Undertaking,  when  broken. 

98.  Undertaking,  when  and  how  to  be  prosecuted. 

99.  Security  for  the  peace  not  required,  except  aooordlng  to  thia 

chapter. 

S  84.  Informatioxi  of  threatened  crime. — An  information 
may  be  laid  before  any  magistrate  that  a  person  has  threatened  to 
commit  a  crime  against  tlie  person  or  property  of  another. 

See  People  v.  Boyle,  2  N.  T.  Cr.  Rep.  54;   WriglU  v.  Church,  110  N.  T.  468. 

To  justify  the  issuing  of  a  warrant  to  require  a  person  to  find  sureties  of  the 
peace  there  must  be  a  formal  complaint  in  writing  upon  oath,  in  addition  to 
the  examination  required  by  statute.  BradHreet  v.  Furgiuon,  17  Wend.  181; 
28  id.  638. 

§  85.  Ezaminatioxi  of  complatiiaiit  and  witnesses. — 

When  the  information  is  laid  before  a  magistate,  he  mnst  examine 
on  oath  the  complainant  and  any  witnesses  he  may  produce,  and 
mnst  reduce  their  examination  to  writing,  and  cause  them  to  be 
subscribed  by  the  parties  making  them. 

To  justify  the  issuing  of  a  warrant  the  examination  must  declare  the  neces- 
sity of  it     Bradetreet  v.  Furguean,  17  Wend.  181;  28  id.  638. 

§  86.  Warrant  of  arrest. — If  it  appear  from  such  examinar 
tions  that  there  is  just  reason  to  fear  the  commission  of  the  crime 
thieatened,  by  the  person  complained  of,  the  magistrate  must  issue 
a  warrant,  directed  generally  to  the  sheriflE  of  the  county,  or  any 
constable,  marshal  or  policeman  of  the  city  or  town,  reciting  the 
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Bubetance  of  the  information,  and  commanding  the  officer  forth- 
with to  arrest  the  person  complained  of,  and  bring  him  before  the 
magistrate. 

When  a  person  ases  abusive  or  reproachful  language  to  the  court  it  is  suffi- 
cient cause  for  issuing  warrant.     Richmond  v.  Dayton^  10  Johns.  893. 

So,  also,  where  a  prosecutor,  in  his  own  testimony,  discloses  his  own  infamy. 
Carpenter's  Case,  1  C.  H.  Rec.  164. 

Also  where  a  person  rents  property  for  the  purposes  of  prostitution.  People- 
V.  ParkeSt  15  How.  651. 

There  must,  however,  be  a  formal  complaint  to  justify  the  issuing  of  a  war- 
rant.    Bradstreet  v.  Fargxuon,  17  Wend.  181;  28  id.  688. 

§  87.  Proceedings,  on  complaint  being  controverted.  — 

When  the  person  complained  of  is  brought  before  the  magistrate^ 
if  the  charge  be  controverted,  the  magistrate  must  take  testimony 
in  relation  thereto.  The  evidence  must  be  reduced  to  writing 
and  subscribed  by  the  witnesses. 

See  People  v.  Boyle,  2  N.  Y.  Cr.  Rep.  55. 

In  a  summary  proceeding  to  require  a  man  to  give  sureties  for  his  good  be* 
havior  on  the  ground  that  he  has  abandoned  his  family,  evidence  is  admissible 
that  the  complainant  is  not  in  fact  his  wife.     Duffy  v.  People,  6  Hill,  75. 

The  question  to  be  tried  is,  has  the  complainant  just  cause  to  entertain  the 
fears  expres.sed  in  his  complaint.  26  Ind.  141;  21  id.  225;  35  id.  379;  48  id.  146. 

§  88.  Person  complained  of,  when  to  be  dischaiiged.  ^ 

If  it  appear  that  there  is  no  just  reason  to  fear  the  commission 
of  the  crime  alleged  to  have  been  threatened,  the  person  com- 
plained of  must  be  discharged. 

See  People  v.  Boyle,  2  N.  Y.  Cr.  Bep.  55. 

§  89.  Security  to  keep  the  peace ;  when  required.  —  liy 

however,  there  be  just  reason  to  fear  the  commission  of  the 
crime,  the  person  complained  of  may  be  required  to  enter  into 
au  undertaking,  in  such  sum,  not  exceeding  one  thousand  dollars, 
as  the  magistrate  may  direct,  with  one  or  more  sufficient  sureties, 
to  abide  the  order  of  the  next  county  court  of  the  county  held  for 
the  trial  of  indictments,  and  in  the  meantime  to  keep  the  peace 
towards  the  people  of  this  state,  and  particularly  towards  the 
complainant. 

Amended  1897,  ohap.  368.    In  effect  Sept.  1,  18G7. 

The  court  of  general  sessions  of  the  city  and  county  of  New  York  has  no 
jurisdiction  to  discharge  a  prisoner  committed  by  a  police  magistrate  in  default 
of  giving  an  undertaking  required.    People  v.  Boyle,  2  N.  Y.  Cr.  Rep.  64. 

Where  a  person  uses  abusive  and  reproachful  language  t.p  a  justice  relative 
to  his  judicial  conduct,  the  latter  may  issue  his  warrant  and'  require  the 
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effender  to  find  sareties  for  lus  good  behavior.  Richinond  y.  Dayton,  10 
Johns.  d93. 

A  prosecutor  who,  in  his  own  testimony,  discloses  his  own  infamy  will  bo 
recognized  for  his  good  behavior.     Carpenter' 9  Case,  1  C.  H.  Kec.  164. 

A  landlord  who  rents  a  hoose  for  purposes  of  prostitution  may  be  held  to 
bail  under  the  statute.    People  v.  Parkee,  15  How.  551. 

A  person  who  neglects  to  support  his  wife  may  be  held  under  the  statute. 
PeopU  V.  Mitchea,  2  S.  C.  172. 

Though  the  evidence  comes  short  of  making  out  a  clear  case  of  crime,  the 
court  may  be  justified  in  requiring  sureties.  1  Bish.  Crim.  Law,  §  945;  RiteKey 
T.  Datie,  11  Iowa,  124;  Steele  v.  8tate,  4  Ind.  561;  Com.  v.  Ward,  4  Mass.  497; 
Cam.  V.  Morey,  8  id.  78;  ConJdin  v.  StaU,  8  Ind.  458;  Long  v.  8tate,  10  id.  858; 
CoUine  v.  8UUe,  11  id.  312. 

The  court  may  also,  on  the  coming  in  of  a  verdict  of  not  guilty,  order  the 
prisoner  to  give  sureties.  Bamber  v.  Com, ,  10  Barr.  889,  iUepuUiea  v.  Done^ 
yon,  2  Teates,  437;  People  v.  Bemer,  13  Johns.  888;  Doyle'e  Caee,  19  Abb.  Pr. 
209. 

Drunkenness  with  disorderly  conduct  not  necessarily  a  breach  of  the  peace 
{fiaTdcin  v.  Com.,  9  Bush,  553);  but  libel  is  such  a  breach.  Com,  v.  Braynard^ 
«  Pick.  113. 

§  90.  EflBBCt  of  giving  or  reftuaing  to  give  security.  —  If 

the  nndertaldDg  required  by  the  last  section  be  given,  the  party 
complained  of  must  be  discharged.  If  it  is  not  given,  the  magis- 
trate must  commit  him  to  prison,  specifying  in  the  warrant  the 
esase  of  commitment,  the  amount  of  security  required,  and  the 
omission  to  give  the  same. 

See  Wright  v.  Church,  110  N.  Y.  468. 

It  is  sufficient  in  the  mittimus  to  state  that  the  party  is  convicted  for  refusing 
to  give  sureties.     Bradstreet  v.  Ferguson,  17  Wend.  181;  23  id.  688. 

It  is  not  necessary  to  state  in  the  mittimus  the  crime  for  which  prisoner 
stands  committed.     Id. 

A  disorderly  person  may  be  committed  until  he  find  sureties  to  keep  the 
peace.     Doyle's  Case,  19  Abb.  269. 

When  a  justice  of  the  peace,  after  an  examination,  has  adjudicated  that  a 
person  brought  before  him  shall  give  sureties  to  keep  the  peace,  and  the  pris- 
oner has  refused  to  do  so,  it  is  his  duty  to  issue  his  warrant  of  commitment. 
Oano  V.  BaU,  5  Park.  651;  42  N.  Y.  67. 

Form  of  warrant  on  a  refusal  to  give  sureties.     Id. 

§  91.  Person  committed  for  not  giving  security ;  how 

dischazged.  —  If  the  person  complained  of  be  committed  for 
not  giving  security;  he  may  be  discharged  by  any  two  justices  of 
the  peace  of  the  county,  or  police  or  special  justices  of  the  city^ 
npon  giving  the  security. 
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,    §  92.  Undertaking,  to  be  transmitted  to  county  court.— 

An  undertaking  given  as  provided  in  section  eighty-nine,  must  be 
transmitted  by  the  magistrate  to  the  next  term  of  the  county 
court  of  the  county. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 

§  93.  Security,  when  required,  for  assault,  etc.* in  pros-, 
ence  of  a  court  or  magistrate.  —  A  person  who,  in  the 
presence  of  a  court  or  magistrate,  assaults  or  threatens  to  assault 
another,  or  to  commit  a  crime  against  his  person  or  property,  or 
who  contends  with  another  in  angry  words,  may  be  thereupon 
ordered  by  the  court  or  magistrate  to  give  security  as  provided 
in  section  eighty-nine,  or  if  he  refuses  to  do  so,  may  be  committed 
as  provided  in  section  ninety. 

Where  a  person  uses  ahasive  or  reproachful  language  to  a  jnstice  relative  tc 
his  jadicial  condact,  the  latter  may  issue  his  warrant.  Richmond  v.  Dayton, 
10  Johns.  893 

§  94.  Appearance  of  party  bound,  etc. — A  person  who  has 
entered  into  an  undertaking  to  keep  the  peace,  must  appear  on 
the  lirst  day  of  the  next  term  of  the  county  court  of  the  county. 
If  he  do  not,  the  court  may  forfeit  his  undertaking,  and  order  it 
to  be  prosecuted,  unless  his  default  be  excused. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 

§  95.  Person  bound,  may  be  discharged  if  complainant 
does  not  appear.  —  If  the  complainant  do  not  appear,  the  per- 
son complained  of  may  be  discharged,  unless  good  cause  to  the 
contrary  be  shown. 

§  96.  Proceedings  in  sessions,  on  appearance  of  both 
parties. — If  both  parties  appear,  the  court  may  hear  their 
proofs  and  allegations,  and  may  either  discharge  the  undertaking, 
or  require  a  new  one,  for  a  time  not  exceeding  one  year. 

§  97.  Undertaking,  when  broken.  —  An  undertaking  to 
keep  the  peace  is  broken,  on  the  failure  of  the  person  complained 
of  to  appear  at  the  county  court  as  provided  in  section  ninety- 
four,  or  upon  his  being  convicted  of  any  crimes  involving  a  breach 
of  the  peace. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  cliap.  880. 
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§  98.  Undertaking,  when  and  how  to  be  prosecuted. — 

Uj)on  the  district  attorney  producing  evidence  of  such  conviction 
to  tlie  county  court  to  which  the  undertaking  is  returned,  that 
court  must  order  the  undertaking  to  be  prosecuted  ;  and  the  dis- 
trict attorney  must  thereupon  commence  an  action  upon  it  in  the 
name  of  the  people  of  tliis  State. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  cbap.  880. 
Sec  People  v.  Do^le,  2  N.  Y.  Cr.  Rep.  64. 

§99.  Security  ft)r  the  peace  not  required  except  accord- 
ing  to  this  chapter.  —  Security  to  keep  the  peace  or  be  of  good 
behavior,  cannot  be  required,  except  as  prescribed  in  this  chapter. 

See  Matter  of  McMdkon,  64  How.  285;  1  N.  Y.  Cr.  Rep.  68. 

A  jostice  before  whom  one  has  been  convicted  as  a  disorderij  person  has  no 
power,  singlj,  to  take  a  recognizance  for  good  behavior.  People  v.  Bi\nm,  28 
Wend.  47. 

Also,  after  a  snmmary  conviction  as  a  disorderly  person,  recognizance  for 
good  behavior  cannot  be  taken.    People  v.  Duffy,  5  Barb.  205. 


CHAPTER  III. 


FOLIOS    IK     CrriBS     AJSfV    YILLAOES,     AND    THBQC    ATFENDAITOX     AT 

EXPOSED   PLA0E8. 

fltecnoN  100.  Organization  and  regulation  of  tlw  police. 

101.  Force  to  preserve  the  peace,  at  public  meetings,  when  and  how 
ordered. 

§  100.  Organization  and  regulation  of  the  police.  —  The 

denization  and  regalation  of  the  police  in  the  cities  and  villages 
of  this  state  are  governed  by  special  statutes. 

§  101.  Force  to  preserve  the  peace,  at  public  niieetingSy 
when  and  how  ordered,  —  The  major  or  other  officer  having 
the  direction  of  the  police  in  a  city  or  village,  must  order  a  force, 
sufficient  to  preserve  the  peace,  to  attend  any  public  meeting, 
when  he  is  satisfied  that  a  breach  uf  the  peace  is  to  be  appre- 
hended 
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CHAPTER  IV. 

PBETBNnON   AND  SUPPRESSION  OF  RIOTB. 

BaonON  lOd.  Powers  of  sheriff  or  other  officer,  in  OYercomlng  resistance  t» 

process. 
108.  His  duty  to  certify  to  court  the  names  of  resisters  and  their 

abettors. 
104  Duty  of  a  person  commanded  to  aid  the  officer. 

105.  When  governor  to  order  out  a  military  force,  to  aid  in  executing 

process. 

106.  Magistrates  and  officers  to  command  rioters  to  disperse. 

107.  To  arrest  rioters,  if  they  do  not  disperse. 

108.  Consequences  of  refusal  to  aid  the  magistrates  or  officers. 

109.  Consequences  of  neglect  or  refusal  of  a  magistrate  or  officer  to 

act. 

110.  Proceeding,  if  rioters  do  not  disperse. 

111.  Officers  who  may  order  out  the  military. 

112.  Commanding  officer  and  troops  to  obey  the  order. 
118.  Armed  force  to  obey  orders. 

114.  Conduct  of  the  troops. 

115.  Goyemor  may,  in  certain  cases,  proclaim  a  county  in  a  state  of 

insurrection. 

116.  May  call  out  the  militia. 

117.  May  revoke  the  proclamation. 

§  102.  Powers  of  sheriff  or  other  offloer  in  overcomLi^ 
resistance  to  process. — When  a  sheriff  or  other  publii.  officer, 
authorized  to  execute  process,  has  reason  to  apprehend  that  resist- 
ance is  about  to  be  made  to  the  execution  of  the  process,  he  may 
command  as  many  male  inhabitants  of  his  countj  as  he  thinks 
proper,  and  any  military  company  or  companies  in  the  county, 
armed  and  equipped,  to  assist  him  in  overcoming  the  resistance, 
and,  if  necessary,  in  seizing,  arresting  and  confining  the  resisters 
and  their  aiders  and  abettors,  to  be  punished  accoiding  to  law. 

See  Penal  Code,  §  457. 

The  sheriff  belug  ex  offlcio  a  conservator  of  the  public  peace,  it  is  his  duty 
to  arrest  all  persous,  with  their  abettors,  and  oppose  the  execution  of  legal 
process.     Coyle  v.  Hurting  10  Johns.  85. 

He  has  also  power,  under  the  statute,  to  command  a  bystander  to  assist  in 
overcoming  a  riotous  assemblage.     Id. 

And  those  so  ordered  may  arrest  the  offenders  even  during  the  temporary 
absence  of  the  sheriff.     Id. 

And  should  those  thus  commanded,  suffer  an  offender  knowingly  to  escape, 
they  would  be  liable  to  punishment.     Id. 

Under  the  Code  of  Procedure,  §§  185,  419,  the  coroner  may  call  to  his  aid  the 
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power  of  the  coanty  in  a  proper  case,  in  executing  an  order  of  arrest  in  an  ac- 
tion in  which  a  sheriff  is  a  party.     Slater  v.  Wood,  9  Bosw.  16. 

The  mere  fact  that  tbe  officer,  at  tlie  time  of  summoning  the  power  of  the 
ccanty,  had  not  proper  cause  for  so  doing,  does  not  relieve  the  persons  s'lm- 
moned,  from  the  duty  of  obeying.     Slater  v.  Wood,  9  Bosw.  16. 

What  are  sufficient  grounds  for  summoning  assistance.     Id.  46. 

However,  a  person  acting  in  aid  of  an  officer,  and  by  bis  commandment  m 
OYerooming  resistance  to  tbe  execution  of  a  process  is  a  trespasser,  if  tbe  offi- 
cer is  not  justified  by  the  process.  Elder  v.  Morrison,  10  Wend.  137;  Oy stead 
▼.  Shed,  12  Mass.  511. 

Tbe  bystander  obeys  at  bis  peril.  If  tbe  officer  has  authority  to  do  tbe  act  for 
the  doing  of  which  aid  is  required,  the  bystander  is  bound  to  obey  and  is  justi- 
fied; and  if  he  refuses  or  neglects,  is  guilty  of  a  misdemeanor.  Elder  v.  Mor* 
rison,  10  Wend.  137;  Leonard  v.  Stacey,  Q  Mod.  140. 

§  103.  His  duty  to  certiiy  to  court  the  names  of  xesist- 
'ers  and  their  abettors. —  The  officer  must  certify  to  the  court 
from  which  the  process  issued  the  names  of  the  resistors  and 
their  aiders  and  abettors/ to  the  end  that  they  may  be  proceeded 
against  for  contempt. 

§  104.  Duty  of  a  person  commanded  to  aid  the  of&cer.— 
Every  person  commanded  by  a  public  officer  to  assist  him  in  the 
execntion  of  process,  as  provided  in  section  one  hundred  and  two, 
who,  without  lawful  cause,  refuses  or  neglects  to  obey  the  com* 
mand,  is  guilty  of  a  misdemeanor. 

See  Penal  Code,  g  456. 

The  bystander,  however,  obeys  at  his  perii.  If  the  officer  has  authority  to 
-do  the  act  for  the  doing  of  which  aid  is  required,  the  bystander  is  bound  to 
obey  and  is  justified;  and  if  he  refuses  or  neglects,  he  is  guilty  of  a  misde- 
meanor. Elder  r.  Morrison,  10  Wend.  187;  Coyles  y.  Eurtin,  10  Johns.  85; 
SlaUr  V.   Wood,  9  Bosw.  16. 

§  105.  When  governor  to  order  out  a  military  foroe  to 
aid  in  executing  process.  —  If  it  appear  to  the  governor  that 
the  power  of  the  county  is  not  sufficient  to  enable  the  sheriff  to 
-execute  process  delivered  to  him,  he  must,  on  the  application  of 
the  sheriff,  order  such  a  military  force  from  any  other  county  or 
counties  as  is  necessary. 

§  106.  Magistrates  and  officers  to  command  rioters  to 
disperse. — ^When  persons,  to  the  number  of  five  or  more,  armed 
with  dangerous  weapons,  or  to  the  number  of  ten  or  more,  whether 
armed  or  not,  are  unlawfully  or  riotously  assembled  in  a  city,  vil- 
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lage  or  town,  the  sheriflE  of  the  county  and  his  under  sheriff  and 
deputies,  the  mayor  and  aldermen  of  the  city,  or  the  Buperrisor 
of  the  town,  or  president  or  chief  executive  officer  of  the  village, 
and  the  justices  of  the  peace  or  the  police  justices  of  the  city, 
village  or  town,  or  such  of  them  as  can  forthwith  be  collected, 
must  go  among  the  persons  assembled  and  command  them,  in  the 
name  of  the  people  of  the  state,  immediately  to  disperse. 

§  107.  To  arrest  rioters,  if  they  do  not  disperse. —  If  the 

persons  assembled  do  not  immediately  disperse,  the  magistrates 
and  officers  must  arrest  them,  or  cause  them  to  be  arrested,  that 
they  may  be  punished  according  to  law ;  and  for  that  purpose,, 
may  command  the  aid  of  all  persons  present  or  within  the  county. 

To  convict  of  a  riot  it  mast  be  shown  that  defendant  took  an  active  part; 
mere  presence  not  enough.     Scott's  Case,  2  C.  H.  Rec.  35;   Bodman'B  Case, 

id.  88 

It  requires;  however,  no  previous  design  or  preconcert.     People  v.  Perris,  4 

HaU  L.  J.  209. 

If  a  crowd  of  three  or  more  persons  make  an  attack  upon  another  with  a 
preconcerted  intent  to  commit  an  assault  upon  him,  they  are  guilty  of  riot. 
People  V.  White,  55  Barb.  606;  Hodman's  Case,  2  C.  H.  Rec.  88.  ^ 

§  108.  Consequences  of  reftisal  to  aid  the  magistrates 
or  officers.  —  If  a  person  so  commanded  to  aid  the  magistrates 
or  officers,  neglects  to  do  so,  he  is  deemed  one  of  the  rioters,  and 
ifl  punishable  accordingly. 

§  109.  Consequences  of  neglect  or  reftisal  of  a  magis- 
trate or  officer  to  act. —  If  a  magistrate  or  officer  having  notice 
of  an  unlawful  or  riotous  assembly,  mentioned  in  section  one 
hundred  and  six,  neglects  to  proceed  to  the  place  of  the  assembly, 
or  as  near  thereto  as  he ,  can  with  safety,  and  to  exercise  the 
authority  with  which  he  is  invested  for  suppressing  the  same  and 
arresting  the  offenders,  he  is  guilty  of  a  misdemeanor. 


§  110.  Proceedings,  if  rioters  do  not  disperse.  —  If  the 

persons  assembled,  and  commanded  to  disperse,  do  not  immedi- 
ately disperse,  any  two  of  the  magistrates  or  officers  mentioned 
in  section  one  hundred  and  six,  may  command  the  aid  of  a 
sufficient  number  of  persons,  and  may  proceed  in  such  manner  as* 
in  their  judgment  is  necessary,  to  disperse  the  assembly  and 

arrest  the  offenders. 
7 
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§  111.  Officers  who  may  order  oat  the  military. — When 
there  is  an  unlawful  or  riotons  assembly,  with  intent  to  commit 
a  felony,  or  to  offer  violence  to  person  or  property,  or  to  resist  by 
force  the  laws  of  the  state,  and  the  fact  is  made  to  appear  to  the 
governor,  or  to  a  judge  of  the  supreme  court,  or  to  a  county 
judge,  or  to  the  sheriff  of  the  county,  or  to  the  mayor,  recorder 
or  city  judge  of  a  city,  either  of  those  officers  may  issue  an  order 
directed  to  the  commanding  officer  of  a  division,  brigade,  regi- 
ment, battalion  or  company,  to  order  his  command,  or  any  part  of 
it  (describing  the  kind  and  number  of  troops),  to  appear  at  a 
specified  time  and  place  to  aid  the  civil  authorities  in  suppressing 
violence  and  enforcing  the  law. 

§  112.  Commanding  officer  and  troopfl  to  obey  the 
order.  —  The  commanding  officer,  to  whom  the  oitler  is  given, 
must  forthwith  obey  it ;  and  the  troops  requii'ed  must  appear  at 
the  time  and  place  appointed,  anned  and  equipped  with  ammu- 
nition as  for  inspection,  and  render  such  aid. 

§  113.  Armed  force  to  obey  orders. — When  an  armed 
force  is  called  out  for  the  purpose  of  suppressing  an  unlawful  or 
riotous  assembly,  it  must  obey  the  orders  in  relation  thereto,  of 
either  of  the  officers  mentioned  in  section  one  hundred  and  eleven. 

§  114.  Conduct  of  the  troops.  —  Every  endeavor  must  be 
used,  both  by  the  magistrates  and  civil  officers,  and  by  the  officer- 
commanding  the  troops,  which  can  be  made  consistently  with  the 
preservation  of  life,  to  induce  or  force  the  rioters  to  disperse, 
before  an  attack  is  made  upon  them  by  which  their  lives  may  be 
endangered. 

§  115.  Governor  may,  in  certain  cases,  proclaim  a 
county  in  a  state  of  insurrection.  —  When  the  governor  is 
satisfied  that  the  execution  of  civil  or  criminal  process  has  been 
forcibly  resisted  in  any  county,  by  bodies  of  men,  or  that  com- 
binations to  resist  the  execution  of  process  by  force  exist  in  any 
county,  and  that  the  power  of  the  county  has  been  exerted,  and 
has  not  been  sufficient  to  enable  the  officer  having  the  process  to 
execute  it,  he  may,  on  the  application  of  the  officer,  or  of  the 
district  attorney  or  county  judge  of  the  county,  by  proclamation 
to  be  published  in  the  state  paper,  and  in  such  papers  in  the 
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county  as  be  may  direct,  declare  the  county  to  be  in  a  state  of 
insurrection. 

§  116.  After  proclamation. —  After  the  proclamation  men- 
tioned in  the  last  section,  the  governor  may  order  into  the  service 
of  the  state  such  number  and  description  of  volunteer  or  uniform 
companies,  or  other  militia  of  the  state,  as  he  deems  necessary,  to 
serve  for  such  term,  and  under  the  command  of  such  officer  or 
officers  as  he  may  direct. 

§  117.  May  revoke  the  prodamatioxu  —  The  governor, 
when  he  thinks  proper,  may  revoke  the  proclamation  authorized 
by  section  one  hundred  and  fifteen,  or  declare  that  it  shall  oeaMy 
at  the  time  and  in  the  manner  directed  by  him. 
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PART  III. 

^OF  JUDICIAL  PBOGEEDINOS  FOR  THE    REMOVAL  OF   PUBUO 
OFFICERS,  BY  IMPEACHMENT  OR  OTHERWISE. 

Title  I.  Of  Impeachments. 

IL  Of  the  removal  of  justices  of  the  peace,  poucx 
jTJsnoES,  AND  jusnos  OF  JusnoEs'  courts  and  their 

CLERKS; 

TITLE  I. 

OF  IMPEACHMENTS. 

Bbriooi  118.  Impeachment  to  be  delivered  to  president  of  the  flenatei 

119.  Copy  of  impeachment  served  on  defendant 

120.  Service,  how  made. 

121.  Proceedings,  if  defendant  do  not  appear. 

122.  Defendant  may  object  to  deficiency  of,  or  deny  impeachment. 

123.  Form  of  objection  or  deniaL 

124.  Proceedings  thereon. 

125.  Two-thirds  necessary  to  conviction. 

126.  Judgment  on  conviction,  how  pronounced. 

127.  Adoption  of  resolution. 

128.  Nature  of  the  judgment. 

129.  Officer,  when  impeached,  disqualified  to  act  until  acquitted. 
18U.  Presiding  officer,  when  president  of  the  senate  is  impeached. 
131.  Impeachment,  not  a  bar  to  indictment 

§  118.  Imiieachxiient  to  be  delivered  to  president  of  the 

Benate.  —  When  an  officer  of  the  Btate  is  impeached  by  the 
assembly,  the  articles  of  impeachment  must  be  delivered  to  the 
president  of  the  senate. 

See  Penal  Code,  §  728;  State  Const.,  art.  VI,  §  1. 

An  associate  jodge  may  deliver  an  opinion.  A  presiding  jadge  is  liable 
for  preventing  his  associate  from  delivering  his  opinion.  Addison's  Trial,  114, 
151;  S.  C,  4  Dall..  225;  Porter's  Trial,  61.  See,  also,  Barnard's  Trial. 

§  119.  Copy  of  impeachment  served  on  defendant.  — 

The  president  of  the  senate  must  thereupon  cause  a  copy  of  the 
articles  of  impeachment,  with  a  notice  to  appear  and  answer  the 
wane,  at  the  time  and  place  appointed  for  the  meeting  of  the 
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court  to  be  served  on  the  defendant  not  less  than  twenty  days  be- 
fore tlie  day  fixed  for  the  meeting  of  the  court. 


§  120.  Service,  how  made.  —  The  service  must  be  upon  the 
defendant  personally,  or  if  he  cannot,  upon  diligent  inquiry,  be 
found  in  the  state,  the  court  upon  proof  of  that  fact,  may  order 
publication  to  be  made  in  such  manner  as  it  deems  proper,  of  a 
notice  requiring  him  to  appear  at  a  specified  time  and  place,  and 
answer  the  articles  of  impeachment. 

§  121.  Proceedings,  if  defendant  do  not  appear.  — If  the 

defendant  do  not  appear,  the  court,  upon  proof  of  service  or  pub- 
lication as  provided  tn  the  last  two  sections,  may  of  its  own 
motion,  or  for  cause  shown,  assign  another  day  or  place  for  hear- 
ing the  impeachment ;  or  may  then,  or  at  any  other  time  which 
it  may  appoint,  proceed  in  the  absence  of  tlie  defendant,  to  trial 
and  judgment. 

§  122.  Defendant  may  object  to  sufficiency  of^  or  deny 
impeachment.  —  When  the  defendant  appears,  he  must  answer 
the  articles  of  impeachment ;  which  he  may  do,  either  by  object- 
ing to  their  sufiiciency,  or  that  of  any  article  therein,  or  by  deny- 
ing the  truth  of  the  same. 

§123.  Form  of  objection  or  denial.  —  If  the  defendant 
object  to  the  sufficiency  of  the  impeachment,  the  objection  must 
be  in  writing,  but  need  not  be  in  any  specific  form ;  it  being 
sufficient,  if  it  present  intelligibly  the  grounds  of  the  objection. 
If  he  deny  the  truth  of  the  impeachment,  the  denial  may  be  oral,, 
and  without  oath,  and  must  be  entered  upon  the  minutes. 

§  124.  Proceedings  thereon.  —  If  an  objection  to  the  suffi- 
ciency of  the  impeachment  be  not  sustained  by  a  majority  of  the 
members  of  the  court  who  heard  the  argument,  the  defendant 
must  forthwitli  answer  the  articles  of  impeachment.  If  he  plead 
guilty,  or  refuse  to  plead,  the  court  must  render  judgment  of 
conviction  against  hira.  If  he  denv  the  matters  charged  the  court 
must,  at  such  time  as  it  may  appoint,  proceed  to  try  the  impeach- 
ment, and  may  adjourn  the  trial  from  time  to  time  until  concluded. 

He  may  appear  by  counsel,  as  in  civil  actions.  N.Y.  Const.,  art.  I,  §  6;  8  R, 
S.  183,  §  12.  See,  also,  liathhun  v.  Saicyer,  15  Wend.  451,  and  Oarliiig  v.  Van 
AUen,  55  N.  Y.  31. 
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§  125.  Two-ihirds  neoeasary  to  convictton.  —  The  defend- 
ant cannot  be  convicted  on  an  impeachment,  without  the  concur- 
rence of  two-thirda  of  the  members  present  during  the  trial ;  and 
if  snch  two^thirds  do  not  concur  in  a  conviction,  the  defendant 
must  be  declared  acquitted. 

State  Const.,  art.  YI,  §  1. 

§  126.  Judgment  on  conviction,  how  pronounced. — After 
conviction  the  court  must  immediately,  or  at  such  other  time  as 
it  may  appoint,  pronounce  judgment,  in  the  form  of  a  resolution, 
entered  upon  the  minutes  of  the  court.  The  vote  upon  the  pas- 
sage thereof  must  be  taken  by  yeas  and  nays,  and  must  also  be 
entered  upon  the  minutes. 

§  127.  Adoption  of  resolution.  —  On  tbe  adoption  of  the 
resolution  by  a  majority  of  the  members  present,  who  voted  on 
the  question  of  acquittal  or  conviction,  it  becomes  the  judgment 
of  the  court. 

§  128.  Nature  of  the  judgment*  —  Upon  conviction,  the 
judgment  must  be  either : 

1.  That  the  defendant  be  removed  from  office ;  or 

2.  That  he  l^e  removed  from  office  and  disqualified  to' hold  and 
enjoy  a  particular  office  or  class  of  offices,  or  any  office  of  profit, 
trust  or  honor  whatever  under  this  state. 

State  Const.,  art.  VI,  §  1. 

The  law  of  1816,  providing  that  any  person  convicted  of  dueling,  etc..  may 
be  adjudged  disqualified  from  holding  any  office  of  trust  or  emolument,  civil 
or  military,  is  constitutional »  and  a  conviction  under  it  is  valid.  Barker  v. 
People,  20  Johns.  457;  8  Cow.  686;  2  Wheel.  C.  C.  19. 

.  §  129.  Officer,  when  impeaclied,  disqualifled  to  act  until 
acquitted. —  No  oflGicer  shall  exercise  his  oflSce,  after  articles  of 
impeachment  against  him  shall  have  been  deliyered  to  the  senate, 
until  he  is  acquitted. 

State  Const.,  art.  VI,  §  1;  3  R.  S.  184,  §  19. 

§  130.  Presiding  officer,  when  president  of  the  senate  Is 
impeached. —  It"  the  president  of  the  senate  be  inipcuchcd,  notice 
of  the  iinpcaclnncnt  must  be  immediately  given  to  tbe  senate  by 
tlie  assembly,  that  another  pi*csident  may  be  chosen. 
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§  131.  Impeachment  not  a  bar  to  indictment.  —  If  the 
offense  for  which  the  defendant  is  impeached  be  a  crime,  the 
prosecution  thereof  is  not  bari-cd  by  the  inipcachmont 

State  Const,,  art.  YI,  §  1. 


TLTLE  IL 


OF  THE  REMOVAL  OF  JUSTICES  OF  THE  PEACE,  POLICE  JUS- 
TICES, AND  JUSTICES  OF  JUSTICES'  COURTS,  AND  TUEIR 
CLERKS. 

§  132.  Removals. —  Justices  of  the  peace,  police  justices, 
justices  of  justices'  courts,  and  their  clerks,  are  removable  by  the 
Appellate  division  of  the  supreme  court. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 

The  legislature  may  abolish  or  abridge  the  term  of  the  office  of  police  justice. 
Coulter  V.  Murray,  15  Abb.  Pr.  (N.  S.)  129;  WenzUr  v.  People,  58  N.  Y.  516. 
See,  also,  People  v.  Keeler,  17  N.  Y.  320;  People  v.  Shea,  7  Hun,  809. 

The  power  of  removal  of  a  police  justice  for  misconduct,  given  to  a  mayor  of 
a  city  by  its  charter,  does  not  oust  the  supreme  court  of  the  jurisdiction  con<- 
f  erred  by  this  section.    Matter  of  King,  25  State  Rep.  792;  6  N.  Y.  Supp.  421. 

See  Laws  1899,  chap.  34,  §  9. 


r 
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PART  IV. 


OF   THE  PBOOEEDINOS   IN    CRIMINAL  A0TI0N8   PROSECUTED 

BY   INDICTMENT. 

Title  I   Of  the  local  juBisDicnoN  of  fubuo  offenses. 
II.  Of  the  time  of  commencing  criminal  AcnoNS. 
III.  Of  the  information,  and  froceedinos  thereon  to  thb 

commitment  inclusive. 
lY.  Of  the  proceedings  after  commitment,  and  beforb 

INDICTMENT 
V.    Of  THE  INDIGTMENT. 

YI.  Of  the  proceedings  on  the  indictment  before  trial. 
VII.  Of  the  trial. 

Yni.  Of  the  proceedings  after  trial,  and  before  judgment. 
IX.  Of  the  judgment  and  execution. 
X.  General  provisions  relating  to  punishment  of  crims, 
XI.  Of  appeals. 
XII.  Of  miscellaneous  proceedings. 

TITLE  I. 

OF  THE  LOCAL  JURISDICHON  OF  PUBLIC  OFFENSES. 

Bbction  133.  When  a  person  leaves  this  state  to  elude  its  laws. 

134.  When  a  crime  is  committed  partly  in  one  county  and  partly  io 

another. 

135.  When  a  crime  is  committed  on  the  boundary  of  two  or  more 

counties,  or  within  five  hundred  yards  thereof. 
186.  Jurisdiction  of  crime  on  board  of  vessel. 

137.  Of    crime  committed  in  the  state  on  board  of  any  railway 

train,  etc. 

138.  Indictment  for  libel. 

139.  Conviction  or  acquittal  in  another  state,  a  bar,  where  the  Juris* 

diction  is  concurrent. 

140.  Conviction  or  acquittal  in  another  county,  a  bar,  where  the 

Jurisdiction  is  concurrent. 

§  133.  When  a  person  leaves  this  state  to  elude  its  laws. 

A  person  Tvho  leaves  this  state,  with  intent  to  elude  any  law 
thereof  against  duelling  or  prize-fighting,  or  challenges  thereto^ 
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or  to  do  any  act  forbidden  by  such  a  law,  or,  who  being  a  resident 
of  this  state,  does  an  act  out  of  it,  which  would  be  punishable  as 
a  violation  of  such  a  law,  may  be  indicted  and  tried  in  any  county 
of  this  state. 

See  28  Am.  Law  Reg.  (N.  S.)  22;  6  Crim.  Law  Mag.  155  ;  12  id.  498. 

An  indictment  for  abortion,  which^  charged  defendant  with  doing  the  act 
constituting  the  crime,  is  sufficient  although  the  proof  shows  that  defendant 
was  absent  at  the  time  the  crime  was  committed,  but  that  he  counseled,  in- 
duced and  procured  its  commission.    People  v.  Bliten^  112  N.  Y.  79. 

A  citizen  of  this  state,  who  has  entered  into  a  conspiracy  to  violate  its  laws, 
cannot  escape  punishment  because  the  act  he  planned  was  accomplished  dur- 
ing his  absence  from  the  state.  Peaple  v.  Lyon,  1  N.  Y.  Cr.  Rep.  400;  99  N. 
Y.  219. 

Where  an  offense  is  committed  within  this  state  by  means  of  an  innocent 
agent,  the  employer  is  guilty  as  a  principal,  and  if  found  within  this  state  may 
be  tried  therein,  though  he  did  no  act  in  this  state  and  wa^  at  the  time  the 
offense  was  committed  in  another  state.     Adams  v.  People^  1  N.  Y.  173. 

And  it  is  no  answer  to  an  indictment,  that  the  defendant  owes  allegiance  to 
another  state  or  sovereignty.     Adams  v.  People ^  1  N.  Y.  173. 

§  134.  When  a  crime  is  committed  partly  iq  one  county 
and  partly  in  another.  — When  a  crime  is  committed,  partly 
in  one  county  and  partly  in  another,  or  the  acts  or  effects  thereof, 
constituting  or  requisite  to  the  consummation  of  the  offense, 
occur  in  two  or  more  counties,  the  jurisdiction  is  in  either  county. 

See  People  v.  Dirnkk,  107  N.  Y.  33;  5  N.  Y.  Cr.  Rep.  201;  People  ▼.  Crotty, 
80  State  Rep.  46.  9  N.  Y.  Supp.  937. 

§  135.  When  a  crime  is  committed  on  the  boundary  of 
two  or  more  counties,  or  within  five  hundred  yards, 
thereof.  —  When  a  crime  is  committed  on  the  boundary  of  two 
or  more  counties,  or  within  five  hundred  yards  thereof,  the  juris- 
diction is  in  either  county. 

■ 

See  Pe^le  v.  Dan's,  58  N.  Y.  95;  36  id.  77;  Archer  v.  Hate  (Ind.),  34  Alb. 
L.  J.  50;  Matter  of  McFarlund,  59  Hun,  306. 

This  section  is  limited  to  courts  proceeding  by  indictment  and  confers  no 
jurisdiction  on  courts  of  special  sessions  or  magistrates  holding  such  court.s. 
People  V.  Bates,  38  Hun,  181;  4  N.  Y.  Cr.  Rep.  216. 

Where  the  constitution  provides  that  crimes  shall  be  tried  in  the  counties 
where  committed,  the  legislature  may  not  make  an  exception  in  case  of  crimes 
committed  within  one  hundred  yards  of  the  county  boundary.     State  v.  Lowe, 
21  W.  Va.  783;  45  Am.  Rep.  570. 
& 
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§  136.  Juriadiction  of  crime  on  board  a  ves3eL  —  WIieQ 
a  crime  is  coinmitted  la  this  state  on  board  of  a  vessel  navigatiag 
a  river,  lake  or  canal,  or  lying  therein  in  the  course  of  her  voy- 
age, or  in  respect  to  any  portion  of  the  cargo  or  lading  of  anch 
boat  or  vessel,  the  jurisdiction  is  in  any  county  through  which, 
or  any  part  of  which,  such  river  or  canal  passes,  or  in  which  such 
lake  is  situated  or  on  which  it  borders,  or  in  the  county  where 
such  voyage  terminates,  or  would  terminate  if  completed. 

An  offense  Gommitted  on  board  a  vessel  navigating  a  river  mast  be  tried  In 
some  county  through  which  it  passed,  and  not  in  its  port  of  destination.  Peo- 
pU  V.  HuUe,  8  Hill,  309. 

An  offence  committed  on  a  steamboat  close  to  the  Long  Island  shore,  in 
Saffolk  county,  upon  a  trip  from  the  city  of  New  York  to  Norwich,  Conn.,  is 
not  indictable  in  the  county  of  New  York.  MarUy  v.  People j  7  N.  Y.  295; 
B<uki7U  V.  PeopU,  16  id.  344. 

In  order  to  confer  jurisdiction  over  an  offense  committed  on  board  a  boat 
upon  a  canal  in  respect  to  the  cargo  thereof,  it  must  be  averred  in  the  indict- 
ment and  proved  that  the  crime  was  committed  on  board  the  boat  or  vessel, 
and  on  that  trip  or  voyage  she  had  passed  through  some  part  of  the  county 
where ^he  indictment  was  found.     Larkin  v.  People,  61  Barb.  226. 

§  137.  Of  crime  committed  in  the  state  on  board  of  any 
railway  train,  etc.  —  When  a  crime  is  committed  in  this  state, 
in  or  on  board  of  any  railway  engine,  train  or  car,  making  a 
passage  or  trip  on  or  over  any  railway  in  this  state,  or  in 
respect  to  any  portion  of  the  lading  or  freightage  of  any  such 
railway  train  or  engine  car,  the  jurisdiction  is  in  any  county 
through  which,  or  any  part  of  which,  the  railway  train  or  car 
passes,  or  has  passed  in  the  course  of  the  same  "passage  or  trip, 
or  in  any  county  where  such  passage  or  trip  terminates,  or  would 
terminate  if  completed. 

See  PeopU  v.  Daiding,  84  N.  Y.  478;  23  Alb.  L.  J.  353. 

§138.  Indictment  for  UbeL — When  a  crime  of  libel  is 
committed  by  publication  in  any  paper  in  this  state,  against  a 
person  residing  in  the  state,  the  jurisdiction  is  in  either  the 
county  wliere  the  paper  is  published,  or  in  the  county  where  the 
party  libeled  resides.  But  the  defendant  may  have  the  place  of 
trial  changed  to  the  county  where  the  libel  is  printed,  on  executing 
a  bond  to  the  complainant  in  the  penal  sum  of  not  less  than  two 
hundred  and  fifty  dollars  nor  more  than  one  thousand  dollars, 
eanditioned,  in  case  the  defendant  is  convicted,  for  the  payment 
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of  the  complainant's  reasonable  and  necessary  traveling  expenses 
in  going  to  and  from  his  place  of  residence  and  the  place  of  trial, 
and  his  necessary  expenses  in  attendance  thereon,  which  bond 
must  be  signed  by  two  sufficient  sureties,  to  be  approved  by  a 
judge  of  a  court  of  record  exercising  criminal  jurisdiction. 

Whenever  the  crime  of  libel  is  committed  against  a  person  not 
a  resident  of  this  state,  the  defendant  must  be  indicted  and  the 
trial  thereof  had  in  tlie  county  where  the  libel  is  printed  and 
published.  But  if  the  paper  does  not,  upon  its  face,  purport  to 
be  printed  or  published  in  a  particular  county  of  this  state,  the 
defendant  may  be  indicted  and  the  trial  thereof  had  in  any  county 
w^here  the  paper  is  circulated.  In  no  case,  however,  can  the 
defendant  be  indicted  for  tiie  printing  or  publication  of  one  libel 
in  more  than  one  county  of  this  state. 

See  Penal  Code,  §  249. 

§  139.  Conviction  or  acquittal  in  another  state,  a  bar,, 
where  the  jurisdiction  is  concurrent.  —  When  an  act  charged 
as  a  crime  is  within  the  jurisdiction  of  another  state,  territory  or 
country,  as  well  as  within  the  jurisdiction  of  this  state,  a  convic- 
tion or  acquittal  thereof  in  the  former,  is  a  bar  to  a  prosecutioir 
or  indictment  therefor  in  this  state. 

See  Penal  Code,  g  679;  Fed.  Const.,  Fifth  Amendment. 

§  140.  Conviction  or  acquittal  in  another  county,  a  bar, 
where  the  Jurisdiction  is  concurrent.  —  When  a  crime  is 
within  the  jurisdiction  of  two  or  more  counties  of  this  state,  a 
conviction  or  acquittal  thereof  in  one  county  is  a  bar  to  a  prosecu- 
tion or  indictment  thereof  in  another. 


TITLE  II. 

OF  THE  TIME  OF   COMMENCING  CRIMINAL   ACTIONS, 

Section  141.  Prosecution  for  murder  may  be  commenced  at  any  time. 

142.  Limitation  of  five  years. 

143.  Defendant  out  of  state. 

144.  Indictment  deemed  found,  when  presented  in  court  and  filed*. 
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§  141.  Proeecution  for  mtirder  may  be  commenced  at 
any  time.  —  There  is  no  limitation  of  time  within  which  a 
prosecution  for  murder  must  be  commenced.  It  may  be  com- 
menced at  any  time  after  the  death  of  the  person  killed. 

§142.  Limitation  of  five  years. —  An  indictment  for  a 
felony,  other  than  murder,  must  be  fonnd  within  live  years  after 
its  commission,  except  where  a  less  time  is  prescribed  by  statute. 
And  an  indictment  for  a  misdemeanor  must  be  found  within  two 
years  after  its  commission. 

See  People  v.  (yDonneU,  46  Hun,  862;  PeopU  v.  Durrin,  2  N.Y.Cr.  Rep.  888. 

§  143.  Defendant  out  of  state. —  If,  when  the  crime  is  com- 
mitted, the  defendant  be  out  of  the  state,  the  indictment  may  be 
found  within  the  term  herein  limited  after  his  coming  within  the 
state ;  and  no  time  during  which  the  defendant  is  not  an  inhabit- 
ant of,  or  usually  resident  within,  the  State,  or  usually  in  per- 
sonal attendance  upon  business  or  employment  within  the  State, 
18  part  of  the  limitation. 

In  effect,  as  amended,  Sept.  1,  1895;  Laws  1805,  chap.  652. 

§  144.  Indictment  deemed  fonnd  when  presented  in 
court  and  filed. — An  indictment  is  found,  within  the  meaning 
of  the  last  three  sections^  when  it  is  duly  presented  by  the  grand 
jniy  in  open  court,  and  there  received  and  filed. 


TITLE  ni. 


OF  THB  IKFOBMATION  AKD  PB0GEEDIN08  THERHON  TO  TBS 

COMMITMENT,  IWOLUSIVE. 

L  The  information. 
n.  The  warrant  of  arrest. 
UL  Arrest  by  an  officer  under  a  warrant 
rV.  Arrest  by  an  officer  without  a  warrant. 
V.  Arrest  by  a  private  person. 
yi.  Retaking,  after  an  escape  or  rescue. 

YlL  Examination  of  the  case,  and  discharge  of  the  defeodanl  a 
holding  him  to  answer. 


CH A  PTER  I. 

THE  INFORMATION. 

Bbction  145.  Information  defined, 
i^.  Magistrate  defined. 
147,  Who  are  magistrates. 
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§  145.  Information  dftflned, —  The  information  is  the  alle- 
gation made  to  a  magistrate  that  a  person  has  been  gnilty  of  some 
designated  crime. 

See  Hewitt  v.  Neu^rger,  145  N.  Y.  538;  PeojAe  v.  Johnmn,  46  Hun,  671; 
no  N.  Y.  134;  PeopU  v.  Xoxcak,  7  N.  Y.  Cr.  Rep.  69. 

A  person  arrested  after  the  filing  of  the  coroner's  inquisition  is  entitled  to  a 
hearing  before  a  magistrate  as  though  arrested  on  an  ordinary  information. 
Matter  of  Bam$ear,  68  How.  255;  10  Abb.  N.  C.  442;  1  N.  Y.  Cr.  Rep.  86. 
But  see  PtopU  v.  MeGloin,  91  N.  Y.  241;  12  Abb.  N.  C.  172. 

§  146.  Magistrate  denned. —  A  iiiHgistnite  is  an  officer  hav- 
ing power  to  iasne  a  warrant  for  the  arrest  of  a  person  charged 
with  a  crime. 

§  147.  Who  are  magistrates. —  The  following  persons  are 
magistrates : 

1.  The  justices  of  the  supreme  conrt ; 

2.  The  judges  of  any  city  court ; 

3.  The  county  judges  and  special  county  judges; 

4.  The  city  judge  of  the  city  of  New  York  and  the  jadges  of 
the  court  of  general  sessions  in  the  city  and  county  of  New  York ; 

6.  The  justices  of  the  peace; 

6.  The  police  and  other  special  justices,  appointed  or  elected  in 
a  city,  village  or  town  ; 

7.  The  mayors  and  recorders  of  cities.  But  in  the  city  of  New 
York,  the  only  magistrates  authorized  to  commit  children  to  in- 
stitutions, are  the  justices  o(  the  supreme  conrt,  the  recorder,  the 
city  judge  of  the  city  of  New  York,  and  judges  authorized  to  hold 
the  court  of  general  sessions,  and  the  police  justices. 

Amended  1892,  chap.  279;  in  effect  Sept.  1,  1892. 

See  PeopU  v.  McGloin,  91  N.  Y.  241 ;  12  Abb.  N.  C.  172;  FleopU  v.  Nmcak, 
24  State  Rep.  275;  People  ▼.  Bates,  88  Hun,  181;  4  N.  Y.  Cr.  Rep.  216;  Matter 
of  McFarland,  59  Hun.  306. 


CHAPTEE  II. 

THE   WARBANT   OF    A&BB8T. 

Bbotios  148.  Examination  of  the  prosecutor  and  his  witnesses,  upon  tilt 

information. 
149.  Depositions,  what  to  contain. 
160.  In  what  case  warrant  of  arrest  may  be  issued. 
151.  Form  of  warrant. 

162.  Kame  or  description  of  the  defendant,  in  the  warrant  and  state^ 

ment  of  the  offense. 

163.  Warrant  to  be  directed  to  and  executed  by  a  peace  officer. 
154.  Who  are  peace  officers. 
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SBcnoK  155.  Warrant  issued  bj  certain  judges. 

ItUi.  Warrant  issued  by  other  magistrates. 

157.  Indorsement  on  the  warrant,  for  service  in  another  county,  how 

and  upon  what  proof  to  be  made. 
158w  Defendant,  arrested  for  felony. 
169.  Defendant,  arrested  for  a  misdemeanor. 
100.  Proceedings  on  taking  bail  from  the  defendant,  in  such  case. 

161.  Proceedings,  where  he  is  admitted  to  bail  in  such  case,  but  bail 

is  not  given. 

162.  Prisoner  carried  from  county  to  city. 

163.  Power  and  privilege  of  officer. 

164.  When  magistrate  issuing  the  warrant  is  unable  to  act 

165.  Defendant  in  all  cases  to  be  taken  before  a  magistrate,  without 

delay. 

166.  Defendant,  before  another  magistrate  than  the  one  who  tmied 

the  warrant. 

§148.  FiTainlTiation  of  the  proeecator  and  hia  witneeees, 
aiK>n  the  infbrmatioiL  —  When  an  information  is  laid  before  a 
magistrate^  of  the  commiaaion  of  a  crime,  he  must  examine  on 
oath  the  informant  and  prosecutor,  and  anj  witnesses  he  may 
prodace,  and  take  their  depositions  in  writing,  and  canse  them  to 
be  subscribed  by  the  parties  making  them. 

See  Tracy  v.  Seamans,  7  State  Rep.  145;  People  v.  Nowdk,  24  id.  275. 
The  law  does  not  require  the  information  to  bereduoed  to  writing  previously 
to  issuing  the  warrant.     Payne  v.  Barne$,  5  Barb.  465;  Mt  parte  BonoeU,  84 

How.  847. 

The  omiasion  of  the  magistrate  to  reduce  the  complaint  to  writing  does  not 
make  the  prosecutor  a  trespasser.     Sleigkt  t.  Ogle,  4  E.  D.  Smith,  446. 

The  complaint  need  not  be  on  oath,  but  the  examination  of  complainant 
must  be  on  oath.     Ex  parte  BaeweU,  84  How.  847. 

A  magistrate  has  no  authority  to  order  a  person  accused  of  a  criminal  offense 
to  be  committed  until  a  subsequent  day  for  examination  without  having  first 
the  accused  brought  before  him.     PraU  v.  SiU»  16  Barb.  808. 

Where  the  complaint  is  made  on  information  the  magistrate  has  power  to 
iMue  subpoenas  for  witnesses.     People  ▼.  Eicke,  15  Barb.  158. 

The  same  strictness  is  not  required  in  an  information  as  on  an  indictment. 
People  T.  Boborteon^S  Wheel.  C.  C.  180. 

The  original  information  and  depositions  taken  before  the  warrant  was 
Issned,  however  formerly  drawn  up,  are  not  in  themselves  evidence  against 
the  accused  at  the  trial.    People  v .  Beit^,  8  Hill,  290. 

A  written  complaint  made  before  a  magistrate  alleging  that  certain  goods 
had  been  stolen,  and  that  the  complainant  has  probable  cause  to  suspect  and 
does  etispect  that  A.  stole  them,  is  insufficient  to  justify  the  issuing  a  warrant 
for  the  arrest  of  the  accused.     Blodgett  v.  Baee,  18  Hun,  182. 

The  omission  of  complainant  or  his  witnesses  to  sign  the  deposition  as  re- 
quired by  this  section  is  an  irregularity,  which  will  be  held  to  be  waived  un- 
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lesB  defendant  hu  interposed  the  objection  at  the  first  available  opportunity 
People  V,  Winnees,  8  N.  Y.  Cr.  Rep.  89;  citing  Piereon  v.  People,  79  N.  Y.  424. 
Section  809,  Penal  Code  of  California,  authorizes  a  proceeding  by  informa- 
tion onljr  where  a  defendant  has  been  examined  and  committed  as  provided  in 
section  872  of  the  Penal  Code.  Held,  that  where  prisoner  has  been  committed 
hy  the  magistrate  upon  the  oral  testimony  of  the  witnesses,  and  without  re* 
dncing  them  to  writing  (as  required  by  the  section  referred  to),  that  an  infor- 
mation against  him  was  rightly  dismissed  and  constituted  no  bar  to  another 
information.     KaUoeh  v.  Superior  Ct.,  56  Cal.  229. 

§  149.  Depositions^  what  to  contain.  —  The  depositiona 
must  set  forth  the  facts  stated  by  the  prosecutor  and  his  wit- 
nesses, tending  to  establish  the  commission  of  the  crime  and  the 
guilt  of  the  defendant. 

See  Loomia  v.  Reader,  41  Hun,  269;  Tracy  v.  Seamane,  7  State  Rep.  145; 
People  V.  Pratt,  22  Hun,  800. 

The  depositions  must  set  forth  the  facts  tending  to  establish  the  crime  (per- 
jury), and  not  merely  the  conclusion  of  the  witnesses.  Matter  ofRothaker,  11 
Abb.  N.  C.  122. 

The  deposition  may  be  upon  information  and  belief  where  the  acts  and  cir- 
comstances  on  which  such  information  and  belief  are  founded  are  given. 
Pdopie  y.MelfUoah,  5  N.  Y.  Cr.  Rep.  38. 

§  150.  In  what  case  warrant  of  arrest  may  be  issued. — 

If  the  magistrate  be  satisfied  therefrom,  that  the  crime  com- 
plained of  has  been  committed,  and  that  there  is  reasonable 
ground  to  believe  that  the  defendant  has  committed  it,  he  must 
issue  a  warrant  of  arrest. 

See  People  v.  Mcintosh,  5  N.  T,  Cr.  Rep.  40;  Fraser  v.  Board,  etc.,  17  State 
Rep.  876 ;  Traey  v.  Seamans,  7  id.  145;  KiUoran  v.  Barton,  26  Hun,  648. 

It  is  enough  when  a  magistrate  Is  reasonably  certain  that  a  crime  has  been 
committed.     Pratt  v.  Bogardua,  49  Barb.  89;  Abbott  v.  Booth,  50  id.  551. 

Not  necessary  that,  in  a  criminal  warrant,  to  set  out  the  circumstances  of  the 
offense.    Atchineon  v.  Spencer,  9  Wend.  62. 

Just  grounds  of  suspicion  sufficient.  Samud  v.  Payne,  Doug.  850;  HaXU^ 
v.  Mix,  8  Wend.  850;  Cowlee  v.  Dunham,  2  C.  &  P.  565. 

A  justice  of  the  peace,  before  he  is  authorized  to  issue  a  warrant  for  the  ar* 
rest  of  a  person,  must  be  satisfied,  by  examination  upon  oath  of  the  complain* 
ant,  that  a  crime  has  been  committed.     Wilkinson  v.  Itobinson,  6  How.  110. 

A  Jnstioe  has  Jurisdiction  to  issue  a  warrant  of  arrest  though  he  abuse  it 
grossly.    CkmpbeU  v,  EwdU,  7  How.  899;  Stewart  v.  Hatoley,  21  Wend.  658. 

§  161.  Form  of  the  "V^arrant. —  A  warrant  of  arrest  is  an 
order  in  writing  in  the  name  of  the  people,  signed  by  a  magie- 

trate,  commanding  the  arrest  of  the  defendant,  and  may  bo 
substantially  in  the  following  form,  the  blanks  being  properly 
filled : 
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"  County  of 

"  In  the  name  of  the  people  of  the  Stale  of  New  York,  to  any 
peace  officer  in  the  : 

"  Information,  upon  oatli,  having  been  this  day  laid  before  me 
that  the  crime  of  has  been  committed  and  accusing 

thereof, 

*'  You  are  therefore  commanded  forthwith  to  arrest  th^  above- 
named  ,  and  bring  him  before  ,  at 

»  Dated  at  ,  this  day  of  ,  18 


"  Justice  ofUie  Peace.^^ 

The  warrant  must  direct  that  the  defendant  be  brought  before 
the  magistrate  issuing  the  warrant,  or  if  the  offence  was  com- 
mitted in  another  town,  and  is  one  which  a  court  of  special  ses- 
sions has  jurisdiction  to  try,  or  which  a  magistrate  has  jurisdiction 
to  hear  and  determine,  he  must  direct  that  the  defendant  be 
brought  l>efore  a  magistrate  of  the  town  in  which  the  offense  was 
committed. 

In  effect,  as  amended,  Jan.  1,  1696;  Laws  1895,  chap.  880. 

See  KiUoran  v.  Darton,  26  Hun,  648;  PeopU  v.  Johnson,  46  id.  671;  Fra$&r 
▼.  Board,  etc.,  17  State  Rep.  875;  PeopU  v.  Mead,  92  N.  Y.  420. 

A  warrant  stating  that  "  information  upon  oath  having  been  this  day  laid 
before  me  that  the  crime  of  malicious  trespass  upon  lands  owned  or  occupied 
^j  •  *  *  lias  been  committed,  and  accusing  »  *  ♦  thereof."  is  suffi- 
cient in  form.  It  is  not  necessary  to  set  out  the  circumstances  of  the  offense. 
People  T.  Upton,  29  State  Rep.  778. 

§  152.  Name  or  description  of  the  defendant,  in  the 
warrant  and  statement  of  the  offense.  —  The  warrant  must 
Bpecify  the  name  of  the  defendant,  or  if  it  be  unknown  to  the 
magistrate,  the  defendant  may  be  designated  therein  by  any 
name.  It  mast  also  state  an  offense  in  respeet  to  which  the 
magistrate  has  authority  to  issue  the  warrant,  and  the  time  of 
ieeuing  it,  and  the  city,  town  or  village  where  it  is  issued,  and  bo 
signed  by  the  magistrate  with  his  name  of  office 

See  PeojOe  v.  BeaUjf,  39  Hun,  477;  4  N.  Y.  Cr.  Rep.  288. 

Not  necessary  In  a  criminal  warrant  to  set  out  the  circamstances  of  the 
ofEense.     AtMmfon  v.  Spencer,  "9  Wend.  62;  People  v.  Upton,  29  State  Rep.  778. 

It  is  sufficient  if  a  criminal  warrant  indicate  with  reasonable  certainty  the 
offense  sought  to  be  charged.     Pratt  ▼.  Bogardus,  49  Barb.  87. 

Beqnisites  of  a  criminal  warrant  as  to  time,  place  and  the  description  of  the 
offense.     Blythe  v.  Tompkins,  2  Abb.  4S8. 

Warrant  for  larceny  good  though  it  omit  to  state  the  value  of  the  property 
stolen.     Payne  t.  Barnes,  5  Barb.  465. 
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A  warrant  reciting  a  complaint  against  John  R.  Miller  for  a  felony,  and  com- 
manding the  officer  to  arrest  the  said  William  Miller ,  is  no  justification  for  the 
arrest  of  John  K.  Miller,  though  the  person  intended.  MiUer  v.  Foleyt  28 
Barb.  630. 

A  misnomer  of  a  person  in  a  process  on  which  an  arrest  is  made,  subjects 
the  actors  to  an  action  for  false  imprisonment.    8caU  v.  Ely,  4  Wend.  553. 

In  a  criminal  proceeding  a  warrant  at  common  law  must  be  under  seaL 
Beekman  v.  Traver,  20  Wend.  77;  People  v.  Holeomb,  3  Park.  856;  Smith  v. 
BandaU,  8  Hill,  495. 

Warrants  of  arrest  need  not  contain  the  facts  on  which  the  charge  is  predi- 
cated, but  are  sufllcient  if  the  nature  of  the  offense  be  clearly  specified.  Pe<h 
pie  V.  McLeod,  1  Hill,  877. 

An  omission  in  a  warrant  of  arrest  which  is  merely  clerical  *'  and  which  does 
not  mislead  any  one,"  will  not  render  such  warrant  invalid.  Payne  v.  Bamea^ 
6  Barb.  465. 

§153.  Warrant  to  be  directed  to  and  executed  by  a  peace 
officer.  —  The  warrant  muBt  be  directed  to,  and  executed  by,  a 
peace  oiBcer. 

Warrant  not  directed  to  the  proper  oflftcer  is  void.  BumcU  v.  Hvlbard,  6 
Barb.  654.' 

A  warrant  legally  issued  can  only  be  directed  to  an  officer  of  the  county  in 
which  the  justice  of  the  peace  who  issued  it  was  a  magistrate.  People  r,  Shcner, 
4  Park.  45. 

Where  a  warrant  is  issued,  directed  to  the  sheriff  or  any  constable  of  the 
county,  the  justice  cannot,  by  indorsement  thereon,  authorize  a  private  person 
to  make  the  arrest;  the  warrant  itself  must  be  directed  to  the  person  by  whom 
the  arrest  is  made,  or  it  is  no  protection.     Abbott  v.  Booth,  51  Barb.  546. 

§  154.  Who  are  peace  officers. —  A  peace  officer  is  a  sherifi 
of  a  county,  or  his  under-sheriff  or  deputy,  or  a  constable,  marshal, 
police  constable  or  policeman  of  a  city,  town  or  village. 

§  155.  Warrant  issued  by  certain  judges. —  If  the  warrant 
be  issued  by  a  justice  of  the  supreme  court,  recorder,  city  judge 
or  judge  of  a  court  of  general  sessions  in  the  city  and  county  of 
New  York,  or  by  a  county  judge,  or  by  the  recorder  of  a  city 
where  jurisdiction  is  conferred  by  law  upon  such  recorder  or  by 
a  judge  of  the  city  court,  it  may  be  directed  generally  to  any 
peace  officer  in  the  State,  and  may  be  executed  by  any  of  those 
officers  to  whom  it  may  be  delivered. 

In  effect,  as  amended,  Jan.  1,  1696;  Laws  1895,  chap.  880. 
See  Moak  v.  De  Pbrest,  5  HiU,  607. 

8  156.  Warrant  by  other  magistrates. —  If  it  be  issued  by 
any  other  magistrate,  it  may  be  directed  generally  to  any  peace  officer 
in  the  county  in  which  it  is  issued,  and  may  be  executed  in  that 
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county ;  or  if  the  defendaot  be  in  another  coanty,  it  may  be  exe- 
cated  therein,  upon  the  written  direction  of  a  magistrate  of  each 
other  connty  indorsed  npon  tbe  warrant,  signed  by  him  with  hia 
name  of  office,  and  dated  at  the  city,  town  or  village  where  it  is 
made,  to  the  following  effect :  '^  This  warrant  may  be  executed 
in  the  county  of  Monroe,"  [or  aa  the  case  may  be.] 

A  jnstioe  of  the  peace,  for  a  miBdemeanor  committed  within  his  view,  cannot 
pnnae  the  offender  and  arrest  him  outside  the  justice's  jurisdiction.  Butolph 
T.  Blust,  5  Lana.  84;  4  How.  Pr.  481. 

Where  a  person  arrested  by  virtue  of  a  criminal  warrant,  indorsed  pursuant 
to  statute,  is  discharged  from  arrest  by  a  justice  of  the  peace  of  the  county 
where  he  is  arrested,  on  giving  a  recognizance,  the  warrant  has  spent  itself, 
and  the  officer  has  no  right  to  arrest  the  prisoner  again  without  new  proceas. 
Doyle  y.  EusseU,  80  Barb.  300. 

A  justice  of  the  peace  has  no  power  to  issue  process  of  arrest  for  a  crime 
eomxnitted  in  another  county,  though  the  offender  be  in  the  county  where  the 
justice  resides.     People  v.  CaMeU,  5  Hill,  167;  id.  607. 

A  person  arrested  by  virtue  of  a  warrant,  indorsed  pursuant  to  statute,  for 
an  offense  punishable  by  imprisonment  in  the  state  prison,  cannot  be  let  to 
bail  in  the  county  where  the  arrest  is  made,  but  must  be  taken  to  the  county 
in  which  the  warrant  was  issued.  Clark  v.  Cleveland,  6  Hill,  844.  See  People 
T.  Cfeiof,  77  N.  T.  89;  also,  Garelone'e  Caee,  10  Abb.  182;  People,  ex  rel,  v. 
Chapman,  80  How.  202. 

Where  an  offender  arrested  under  a  warrant,  indorsed  in  pursuance  of  the 
act  "for  the  better  apprehending  of  felons,"  etc.,  was  taken  to  the  county 
where  the  magistrate  resided  who  issued  the  warrant,  he  not  being  a  justice 
of  the  county  where  the  offense  was  committed,  it  was  held  that  the  action 
for  false  imprisonment  was  properly  brought,  he  not  having  complied  with 
the  requirements  of  the  statute.     Gfreen  v.  Rumeey,  2  Wend.  611. 

§  157.  Indorsement  on  the  warrant,  for  service  in 
another  county,  how  and  Mpon  what  proof  to  be  made.  — 

The  indorBement  mentioned  in  the  last  section  cannot,  however, 
be  made,  unless  upon  the  oath  of  a  credible  witness,  in  writing, 
iDdoTsed  on  or  annexed  to  the  warrant,  proving  the  handwriting 
of  the  magistrate  by  whom  it  was  issued.  Upon  this  proof,  the 
magistrate  indorsing  the  warrant  is  exempted  from  liability  to  a 
eivO  or  criminal  action,  though  it  afterward  appear  that  the 
warrant  was  illegally  or  improperly  issued. 

See  cases  cited  under  last  section. 

%  158.  Defendant^  arrested  for  felony.  —  If  the  crime 
charged  in  the  warrant  be  a  felony  the  officer  making  the  arrest 
most  take  the  defendant  before  the  magistrate  who  issued  the 
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waiTant,  or  some  other  magistrate  in  the  same  county,  as  provided 
in  section  164. 

See  People  v.  FHnk,  41  Hun,  193;  Fraser  v.  Boards  etc.,  17  State  Rep.  778; 
People  T.  Navagh,  4  N.  Y.  Cr.  Rep.  297. 

If  the  offense  charged  in  the  warrant  be  punishable  with  death  or  imprison- 
ment in  a  state's  prison,  the  officer  making  the  arrest  shall  convey  the  prisoner 
to  the  county  where  the  warrant  was  originally  issued,  before  some  magistrate 
thereof,  etc.  People  v.  CJiapman,  80  How.  202;  People  v.  CUwe,  77  N.  Y.  89; 
and  cases  cited  under  section  156,  ante, 

§  159.  Defendant,  arrested  for  a  misdemeanor*  —  If  the 

crime  charged  in  the  warrant  be  a  misdemeanor,  and  the  aefend- 
ant  be  arrested  in  another  county,  the  officer  must,  upon  being 
required  bj  the  defendant,  take  him  before  a  magistrate  in  that 
county,  who  must  admit  the  defendant  to  bail,  for  his  appearance 
before  the  magistrate  named  in  the  warrant,  and  take  bail  from 
him  accordingly. 

If  the  offense  charged  in  the  warrant  be  not  punishable  by  death  or  by  im- 
prisonment in  a  state's  prison,  the  prisoner  may  let  to  bail  by  a  magistrate  of 
the  county  in  which  he  is  arrested.  People  y.  Chapman,  80  How.  202;  Pm- 
ple  V.  Clews,  77  N.  Y.  89. 

§  160.  Proceedings  on  taking  bail  from  the  defendant 
in  such  case.  ^-  On  taking  bail  the  magistrate  must  certify  that 
fact  on  the  warrant,  and  deliver  tlie  warrant  and  undertaking  of 
bail  to  the  officer  having  charge  of  the  defendant.  The  officer 
must  then  discharge  the  defendant  from  arrest,  and,  without 
delay,  deliver  the  wan'ant  and  undertaking  to  the  magistrate 
before  whom  the  defendant  is  required  to  appear. 

§  161.  Proceedings,  where  he  is  admitted  to  bail  in  suon 
case,  but  bail  is  not  given.  —  If,  on  the  admission  of  the 
defendant  to  bail,  as  provided  in  section  one  hundred  and  fifty- 
nine,  bail  be  not  forthwith  given,  the  officer  must  take  the 
defendant  before  a  magistrate  as  directed  by  the  warrant,  or  some 
other  magistrate  in  the  same  town  or  county,  as  provided  in  sec- 
tion one  hundred  and  sixty-four. 

In  effect,  as  amended,  Sept.  1,  1893;  Laws  1893,  eh.  458. 

See  Fiaser  v.  Board,  etc.,  17  State  Rep.  875. 

§  162.  Prisoner  ccmied  from  coimty  to  city.  —  An  offi- 
car  who  has  arrested  a  defendant  on  a  criminal  charge,  in  any 
county,  may  carry  such  prisoner  through  such  parts  of  any 
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connty  or  connties  as  shall  be  in  the  ordinary  roate  of  travel  from 
the  place  where  the  prisoner  shall  have  been  arrested,  to  the 
place  where  he  is  to  be  conveyed  and  delivered  under  the  pro- 
cess by  which  the  arrest  shall  have  been  made ;  and  sach  convey- 
ar  ce  shall  not  be  deemed  an  escape. 

A  prisoner  in  custody  and  passing  through  a'coantj  not  liable  to  arrest  on 
civil  process.     Love  v.  Humphrey,  9  Wend.  204. 

§  163.  Power  and  privilege  of  ofacer. — While  passing 
through  such  other  county  or  counties  the  ofBcers  having  the 

prisoner  in  their  charge  shall  noi  be  liable  to  arrest  on  civil  prO- 
oees ;  and  they  shall  have  the  like  power  to  require  any  citizen 
to  aid  in  securing  such  prisoner,  and  to  retake  Iiim  if  he  escapes, 
as  if  they  were  in  their  own  county ;  and  a  refusal  or  neglect  to 
render  such  aid  shall  be  an  oilense,  in  the  same  manner  as  if  they 
were  officers  of  the  county  where  such  aid  shall  be  re^^uired. 

§  164.  When  magistrate  iBBning  the  warrant  is  unable 
to  act, — ^When,  by  the  preceding  sections  of  this  chapter,  the 
defendant  is  required  to  be  taken  before  the  magistrate  who  issued 
the  warrant,  or  before  a  magistrate  of  the  town  in  which  the  offense 
was  committed,  he  may,  if  that  magistrate  be  absent  or  unable  to 
act,  be  taken  before  the  nearest  or  most  accessible  magistrate  in  the 
town  in  which  the  magistrate  before  whom  the  warrant  is  return- 
able resides,  if  there  be  such  a  magistrate  accessible  and  qualified 
to  act,  and  otherwise,  before  the  nearest  or  most  accessible  magis- 
trate in  the  same  county.  The  officer  must,  at  the  same  time,  de- 
liver to  the  magistrate  the  warrant,  with  his  return  indorsed  and 
subscribed  by  him. 

In  effect,  aa  amended,  Sept.  1,  1893;  Laws  1898,  eh.  458. 

See  People  v.  Frink,  41  Hun,  193;  People  v.  Navagh,  4  N.  Y.  Cr.  Rep.  297; 
Frtuer  v.  Board  etc,,  17  State  Rep.  875. 

Persons  arrested  ander  any  warrant  issued  for  any  offense,  where  no  pro- 
Tision  is  otherwise  made,  shall  be  brought  before  the  magistrate  who  issued 
the  warrant,  or  if  he  be  absent  or  his  office  be  vacant,  before  the  nearest 
magistrate  in  the  same  county.  People  v.  Chapman,  80  How.  202;  People  v. 
CfotM,  77  N.  Y.  89. 

§  165.  Defendant  in  all  cases  to  be  taken  before  a 
magistrate  without  delay.  —  The  defendant  mast  in  all 
cases  be  taken  before  the  magistrate  without  unnecessary  delay, 
and  he  may  give  bail  at  any  hour  of  the  day  or  night. 

A  magistrate  cannot  commit  a  prisoner  under  arrest  for  a  future  hearing 
until  he  has  been  brought  before  him.     Pratt  ▼.  Hill,  16  Barb.  308. 

A  justice  of  the  peace  issued  a  warrant  on  Saturday  on  a  criminal  complaint, 
and  on  i*:  indorsed  a  direction  to  the  constable  to  commit  the  parties  until  next 
Mondar  for  examination,  and  the  constable  committed  them  and  held  thmn 

m 

aeeordin^ly.     Held,  that  both  officers  were  trespassers.     Tlie  party  arreste/ 


OP  THE  Statk  of  New  York.  69 

must  be  forthwith  taken  before  a  magistrate.  Pratt  v.  Hill,  16  Barb.  803^ 
HawUy  v.  Butler,  48  Barb.  101. 

The  officer  maj  detain  the  defendant  a  reasonable  time  to  find  a  magistrate. 
Arnold  v.  Sleeves,  10  Wend.  514,  515. 

May  be  held  on  a  jastice's  warrant  not  exceeding  twelve  hours.    Id. 

§  16G.  Defendant,  before  another  magistrate  than  the 
one  who  iBSued  the  warrant. —  If  the  defendant  be  taken 
before  a  magistrate  other  than  the  one  who  issued  the  warrant, 
the  depositions  on  which  the  warrant  was  granted  mast  be  sent 
to  that  magistrate,  or  if  they  cannot  be  procured,  the  prosecutor 
and  his  witnesses  must  be  summoned  to  give  their  testimony 
anew. 


CHAPTER  III. 


ARREST  BT  AN   OFFICER,   UNDER  A  WARRAHX 

fiBCnoN  167.  Arrest  defined. 

168.  By  whom  an  arrest  may  be  made. 

169.  Every  person  bound  to  aid  an  officer  In  an  arrest 

170.  When  the  arrest  may  be  made. 

171.  How  an  arrest  is  made. 

172.  No  further  restraint  allowed  than  is  necessary. 

178.  Officer  must  state  his  authority,  and  show  warrant,  if  required. 
174.  If  defendant  flee  or  resist,  officer  may  use  all  necessaiy  means 

to  effect  arrest. 
176,  176.  When  an  officer  may  break  open  a  door  or  window. 

§  167.  Arreet  defined.  Arrest  is  the  taking  of  a  person  into 
custody  that  he  may  be  held  to  answer  for  a  crime. 

See  4  Alb.  L.  J.  198;  1  Bish.  Crim.  Proc.  (8d  ed.),  g  166;  1  Wheeler  Crim.  C«& 
104,  note;  Searls  v.   Viets,  2  Thomp.  &  Cook,  226. 

§  168.  By  whom  an  arrest  may  be  made.— An  arreet 
may  be: 

1.  By  a  peace  officer,  under  a  warrant ; 

2.  By  a  peace  officer,  without  a  warrant ; 
8.  By  a  private  person. 


or 


§  169.  Every  person  bound  to   aid   an  oflELcer  in  an 
anest.  —  Every  person  must  aid  an  officer  m  the  execution  of  a 
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warrant,  if  the  officer  require  bis  aid  ana  be  present  and  acting  in 
its  execution. 

See  Co^e^  v.  Ruriin,  10  Johns.  85;  ^^Id&r  v.  Marri»on,  10  Wend.  187. 

§  170.  When  the  arrest  may  be  made. — If  the  crime 
charged  be  a  felony,  the  arrest  may  be  made  on  any  day,  and  at 
any  time  of  the  day  or  dming  any  night.  If  it  be  a  misde- 
meanor, the  arrest  cannot  be  made  on  Sunday,  or  at  night,  unless 
by  direction  of  the  magistrate  indorsed  upon  the  warrant. 

In  Murphy  v.  Koon,  20  Abb.  N.  C.  259;  8  N.  Y.  State  Rep.  280,  the  acUon 
was  bioagbt  to  recoyer  damages  for  an  alleged  assault  and  battery  and  false 
imprisonment.  A  warrant  was  issued  by  a  police  justice,  commanding  the  ap- 
prehension of  this  pluntiff  on  the  charge  of  larceny,  to-wit:  the  stealing  of  a 
dog  of  the  value  of  ten  dollars.  The  warrant  was  handed  to  one  of  the  de- 
fendants,  who  took  with  him  the  other,  at  about  three  o'clock  in  the  morning, 
and  went  to  the  plaintiff's  residence,  and,  after  rapping,  gained  admission,  en* 
tered  the  house,  and  arrested  the  plaintiff.  There  was  no  authority  to  arrest  in 
the  night-time  indorsed  upon  the  warrant.  Held,  that  the  defendants  were 
not  justified  in  making  the  arrest  at  the  time  they  did,  and  that  the  court  prop- 
erly  charged  that  there  was  a  false  imprisonment  as  soon  as  the  defendants  took 
the  plaintiff  into  custody. 

§  171.  Ho^MT  an  arrest  is  made.  —  An  arrest  is  made  by  an 
actual  restraint  of  the  person  of  the  defendant,  or  by  his  sub- 
mission to  the  custody  of  the  officer. 

See  Gold  ads.  BisteU,  1  Wend.  210;  Rapalje's  Crim.  Proe.,  g  10. 

§173.  No  fbrOier  restraint  alio  wed  than  is  necessary .  ^ 
The  defendant  is  not  to  be  subjected  to  any  more  restraint  than 
is  necessary  for  his  arrest  and  detention. 

§  173.  Officer  must  state  his  authority,  ai^d  show  war> 
rant^  if  reqxiiredr — The  defendant  must  be  informed  by  the 
officer  that  he  acts  under  the  authority  of  the  warrant,  and  he 
must  also  show  the  warrant,  if  required. 

See  4  Alb.  L.  J.  86,  140. 

In  People  ▼.  Shaideiu,  40  Hun,  478,  defendant  was  Indicted  and  convicted  of 
an  assault  in  the  second  degree  for  liaving  resisted  one  E.,  a  police  officer  who 
attempted  to  arrest  him  for  a  misdemeanor,  not  committed  in  the  officer's  pres- 
ence. A  warrant  had  been  issued  and  was  at  the  time  in  the  office  of  the  chief 
of  pdHoe,  but  not  in  the  actual  possession  of  the  police  officer.  The  defendant 
know  that  K.  was  a  police  officer  and  had  heard  that  the  warrant  had  been  is* 
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The  coart  charged  that  the  warrant  was  Id  the  coostructive  poaaession  of  the 
officer,  and  decliDed  to  charge  that  it  was  the  duty  of  the  officer  to  disclose  to 
the  defendant  his  authority  and  the  process  under  which  he  arrested  him. 
Udd,  error;  that  the  language  of  section  178  of  the  Code  of  Criminal  Proced- 
ure, regulatmg  arrests  by  officers  under  warrant,  required  the  officer  to  have 
the  warrant  in  his  actual  possession,  ready  to  be  shown  to  the  defendant  if  re- 
quired liearned,  P.  J.,  said:  **  On  common-law  principles,  aside  from  statute, 
this  same  doctrine  is  laid  down  in  Codd  v.  Gabe^  1  Exch.  Div.  852,  which  fol- 
lowed Oalliard  v.  Laxton,  2  Best  &  Smith,  863.  The  former  of  those  cases 
was  almost  exactly  lilse  the  present.  A  warrant  had  been  issued  against  Codd 
and  placed  in  the  hands  of  one  constable.  Another  constable,  not  being  in 
the  possession  of  the  warrant,  arrested  him.  Codd  did  not  demand  to  see  the 
warrant,  resisted  the  arrest  and  greatly  injured  the  officer.  For  this  resistance 
and  assault  Codd  was  convicted.  The  conviction  was  reversed  by  the  three 
Judges  of  the  court  of  appeals,  Bramwell,  Mellor  and  Denman,  and  they  stated 
that  they  had  the  concurrence  of  other  judges  whom  they  had  consulted. 
Their  decision  is  directly  in  point  and  shows  the  present  view  in  England  of 
the  common  law.  The  other  case  was  similar.  If  the  remark  in  Arnold  v. 
Steeves,  10  Wend.  515,  was  correct,  that  an  officer  is  not  bound  to  show  his 
warrant,  which  remark  is  followed  (with  a  semble)  in  Bellows  ▼.  Shannon^  2 
Hill,  86.  certainly  that  rule  is  changed  by  section  173,  above  cited.  So  that 
argument  derived  from  those  cases  is  of  no  weight.  The  same  may  be  said  of 
the  remarks  in  1  Bishop's  Criminal  Procedure,  g§  101,  192.  The  Code  has 
declared  that  the  officer  must  show  his  warrant  if  requested.  And  it  follows] 
inevitably  that  he  must  have  it  with  him."  See  51  N.J.  L.  189;  81  Cent.  L.J.  499. 

§  174.  If  defendant  flee  or  resist,  officer  may  use  all 
necessary  means  to  eflTect  arrest.  —  If,  after  notice  of  inten- 
tion to  arrest  the  defendant,  he  either  flee  or  forcibly  resist,  the 
officer  may  use  all  necessary  means  .to  eflEect  the  arrest. 

If  a  felony  has  actually  been  committed,  an  officer,  in  arresting  the  offender 
or  preventing  his  escape,  will  be  justified  in  taking  his  life,  providing  there  is 
an  absolute  necessity  for  so  doing.  It  is  otherwise  in  case  of  an  arrest  for  mis- 
demeanor. Cojiraddy  v.  People,  5  Park.  237;  Rey  v.  Murphy,  1  Crawf.  &  Dix 
C.  C.  20;  Oardiiver  v.  TTiebodmu,  14  La,  Ann.  732;  State  v.  G'NeU,  1  Houst. 
Crim.  Cas.  468. 

All  force  necessary  may  be  employed  by  an  officer  alike  in  a  felony  and  mis- 
demeanor in  making  an  arrest,     ifesoiur  v.  Comr.f  26  Grttt.  976;  Brooks  v. 
Comr.,  61  Penn.  St.  352;  Oolden  v.  State,  1  So,  Car.  292;  Burdett  v.  Coleman,- 
14  East,  163,  190. 

§175.  When  ofElcer  may  break  open  a  door  or  window. — 

The  officer  may  break  open  an  outer  or  inner  door  or  window  of 
any  building,  to  execute  the  warrant,  if,  after  notice  of  his 
authority  and  purpose,  he  be  refused  admittance. 

See  §  178.  pat;  2  Hawk.  P.  C,  chap.  14,  §§  8-7;  5  aty  Hall  Rec.  Ul;  % 
Alb.  L.  J.  808;  BM  ▼.  Olapp,  10  Johns.  266. 
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§  176.  When  ofBcer  may  break  open  a  door  or  win- 
dow. —  An  oflSicer  may  break  open  an  outer'  or  inner  door 
or  window  of  any  building,  for  the  purpose  of  liberating  a  per- 
son, who,  having  entered  for  the  purpose  of  making  an  arrest,  is 
detained  therein,  or  when  necessary  for  his  own  liberation. 

If  the  officer,  having  lawfully  entered  the  house  through  an  open  outer 
door,  is  locked  in  hy  inmates,  hemaj  break  out  or  be  rescued  by  his  associates 
breaking  in.  1  Bish.  Crim.  Proc.,  %  202;  While  ▼.  WUtshire,  Cro.  Jac.  555;  1 
Chit.  Crim.  Law,  58;  3  Hawk.  P.  C,  chap.  14,  §  11;  1  Hale  P.  C.  459. 


CHAPTER  IV. 

ABB1E8T   BY   AN   OFFIOBB     WrrHOUT  A   WARRANT. 

Bwnoif  177.  In  what  cases  allowed. 

178.  May  break  open  a  door  or  window,  if  admittance  refused. 

179.  May  arrest  at  night,  on  reasonable  suspicion  of  felony. 

180.  Must  state  his  authority,  and  cause  of  arrest,  except  where 

party  is  committing  felony  or  is  pursued  after  escape. 

181.  May  take  before  a  magistrate,  a  person  arrested  by  a  bystander 

for  breach  of  the  peace. 

182.  Magistrate  may  commit  by  verbal  or  written  order,  for  offenses 

commltt^  in  his  presence. 

§  177.  In  what  cases  allowed.  —  A  peace  oflScer  may,  with- 
out a  warrant,  arrest  a  person  : 

1.  For  a  crime,  committed  or  attempted  in  his  presence ; 

S.  When  the  person  arrested  lias  committed  a  felony,  although 
not  in  his  presence. 

3.  "When  a  felony  has  in  fact  been  committed,  and  he  has 
reasonable  canse  for  believing  the  person  to  be  arrested  to  hare 
committed  it. 

The  English  cases  in  regard  to  arrests  without  warrant  are  collected  and 
elaborately  reviewed  by  Mr.  Greaves,  the  well-known  editor  of  Russell  on 
Crimes,  published  in  Cox  &  Saunders'  Criminal  Acts  (8d  ed.),  LXI,  entitled 
•*The  Law  of  Arrest  without  Warrants." 

See,  also,  18  Eng.  Rep.  360;  11  Cent.  L.  J.  821;  8  Crim.  Law  Mag.  13;  4  id. 
198;  Price  v.  8eeleff,  10  Clark  &  Flnnelly,  28;  1  Bennett  &  Heard's  Lead.  Crim. 
Cba.  id  ed.)  117,  and  notes  183-198. 197-202;  id.  220,  note;  Bum's  Justice,  tit. 
"Arrest";  1  Alb.  L.  J.  28,  86,  149;  Hurd  Habeas  Corpus (Ist  ed.),  402,  896 
(2d  6d.);  1  Bish.  Crim.  Proc.  (2d  ed.),  §§  164,  178,  181,  186;  3  Whart.  Crim. 
Uw  (Tfli  ed.),  §§  2927-2985;  1  Russell  Crimes  (5th  Eng.  ed.),  709-780;  id, 
(Kh  Am.  ed.),  255-9;  8  Wait's  Actions  and  Defenses,  811. 
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QaestioDS  as  to  the  right  to  arrest  without  warrant  arise  in  four  classes  of 


1.  Where  sach  arrests  are  made  by  a  constable  or  other  peace  officer  on  a 
charge  of  felony. 

2.  Where  sach  arrests  are  made  by  a  private  citizen. 

8.  Where  such  arrests  are  made  by  a  constable  or  peace  officer  on  a  charge 
of  misdemeanor. 

4.  Where  such  arrests  are  made  by  a  private  citizen. 

In  Way*8  Ccue,  4t  Mich.  804,  Mr.  Justice  Campbell,  speaking  upon  the  sub- 
ject-of  arrest  without  warrant,  says  :  "  It  must  not  be  forgotten  that  there  can 
be  no  arrest  without  due  process  of  law.  An  arrest  without  warrant  has  never 
been  lawful,  except  in  those  cases  where  the  public  security  requires  it,  and 
this  has  only  been  recognized  in  felony  and  in  breaches  of  the  peace  committed 
in  presence  of  the^officer.  Quinn  v.  Heisel^  40  Mich.  576,  and  Drennan  v.  Peo^ 
pU,  10  id.  169." 

Where  an  arrest  is  made  by  a  constable  or  other  peace  officer  on  a  charge 
for  a  felony  committed  in  his  presence,  without  a  warrant,  the  general  rule  Is 
that  he  may  arrest  any  person  so  committing  such  offense. 

Illinois:  Miles  v.  We9ton,  60  111.  861. 

New  Yoke:  WiUU  v.  Warren,  17  How.  Pr.  100;  1  HUt.  590. 

A  peace  officer  may  arrest  without  warrant  for  a  misdemeanor  committed  in 
his  presence,  if  he  acts  promptly.  Five  hours'  delay  without  cause  takes  away 
his  authority  to  do  so.     WaM  v.  Walton,  80  Minn.  506. 

Where  an  arrest  is  made  by  a  constable  or  other  peace  officer  on  a  charge  of 
a  past  felony,  without  a  warrant,  the  general  rule  is,  that  he  has  a  right  at 
common  law,  without  a  warrant,  to  arrest  any  one  whom  he  suspects  to  be 
guilty  of  felony,  whether  he  acts  upon  his  own  knowledge  or  upon  facts  com- 
municated by  others. 

California:  People  v.  Pool,  27  Cal.  572. 

Canada  (Uppjcb):  Bogerev.VanValkenburgh,  20  Q.  B.  218;  CottreUy.  Bu69» 
ton,  7  C.  P.  277. 

Connbcticijt:  Knot  v.  Oay,  1  Root,  66. 

Delaware:  State  v.  Liet,  1  Houst.  Crim.  Cas.  188. 

England:  Gosden  v.  JSlphick,  4  Exch.  445;  8  N.  Y.  Leg.  Obs.  204. 

Illinois:  ShandUy  v.  Wells,  71  IlL  78. 

Indiana:  Doering  v.  State,  49  Ind.  66;  19  Am.  Rep.  669,  672,  note. 

Eentuckt:  Jamison  v.  Oaernett,  10  Bush,  221. 

Maine:  Burke  v.  Bell,  86  Me.  817. 

Mabsachtjbetts:  Rohan  v.  Sawin,  5  Cush.  281;  Com.  v.  Carey,  12  id.  246; 
Com,  V.  McLaughlin,  id.  615. 

Michigan:  Drennan  v.  People,  10  Mich.  169. 

New  York:  HoUey  v.  Mix,  8  Wend.  860;  20  Am.  Deo.  702,  705,  note;  Mat* 
ter  of  Henry,  29  How.  Pr.  187;  Slater  v.  Wood,  9  Bosw.  15,  26;  Bwms  v. 
Erhen,  40  N.  Y.  468;  affirming  1  Rob.  555;  26  How.  278;  WiUon  v.  mng,  89 
N.  Y.  Super.  884;  Carpenter  v.  Mills,  29  How.  Pr.  478;  Taylor  r.  Strong,  8 
Wend.  488;  Broum  v.  Chadsey,  89  Barb.  258;  ffaioUy  v.  Butler,  54  id.  490; 
48  id.  101;  Mclntyre  v.  Radems,  46  N.  Y.  Super.  Ct.  123. 

Though  he  has  a  void  warrant.    MUlor  v.  Foley,  28  Barb.  680;  2  Wait's  Pr.  41 

10 
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NoBTH  Cabolina:  Neol  v.  Joyner^  89  N.  C.  290. 

Rhodb  Islaisd:   Wade  ▼.  Chaffee,  8  R.  I.  224;  5  Am.  Rep.  972,  674,  note. 

Where  an  aireet  is  made  by  a  constable  or  otber  peace  officer  without  war- 
rant, on  a  charge  for  a  misdemeanor  committed  in  bis  presence,  or  just  termi* 
naced,  involving  a  breach  of  the  peace,  the  general  rule  is  that  he  may  arrsfrt 
for  a  misdemeanor  involving  an  affray  or  a  breach  of  the  peace  continuing  aft 
the  time  of  the  arrest,  or  a  well-founded  apprehension  of  its  renewal:  Price  v. 
Bedey,  10  Clark  &  Fin.,  28;  Heneny  v.  CanoBy,  18  Hun,  178;  6  N.  Y.  Weekly 
Dig.  88;  although  the  cases  are  quite  conflicting  as  to  whether  he  may  not  ar- 
Test  for  any  misdemeanor,  whether  it  involve  a  breach  of  the  peace  or  not, 
and  the  practitioner  should  examine  the  cases  in  bis  own  state. 

CoJtNBUTicuT:  Knot  v.  Oay,  1  Root,  66. 

Dblawabe:  State  v.  BtueeU,  1  Houst.  Crim.  Cas.  122. 

Ebolabd:  Hanway  v.  BauUbee,  1  Moody  &  Rob.  15;  Regina  v.  Lightt  Dears. 
k  B.  C.  C.  832;  Timothy  v.  Simpeon,  1  Cr.,  Mees.  ft  Rose.  7S7,  and  note,  p.  765, 
Johnson  &  Go's.  ed. 

Ilukois:  NewUm  v.  LockUn,  77  111.  108;  Shanley  v.  WelU,  71  id.  78;  La/^ 
caster  v.  Lane,  19  id.  242. 

Ihbiana:  Nealia  v.  Hayward,  48  Ind.  19. 

Ibelabd:  Murphy  v.  McClelland,  Irish  L.  R.,  5  C.  L.  440. 

Mamachubkttb:  Com.  v.  Tcbin,  108  Mass.  426;  17  Am.  Rep.  875. 

Micbioab:  An  insane  person.  Lott  v.  Sweet,  88  Mich.  808;  Quinn  r,  Beied, 
40  id.  576. 

Nbw  HASfFSBiBB:  Forriet  v.  LeavUt,  52  N.  H.  481. 

Nbw  Tobk:  Heneeey  v.  ConoUy,  18  Hun,  178;  Coylee  v.  SurHn,  10  Johns. 
85;  PMOipe  v.  TmU,  11  id.  486;  Buiolph  v.  Bluet,  41  How.  Pr.  481;  5  Lans.  84 
MchUyre  ▼.  Badnue,  46  N.  T.  Super.  128;  Carpenter  v.  Mille,  29  How.  478 
Sloffe  Haree  Caeee,  15  Abb.  Pr.  (N.  S.)  51,  61;  WiiiU  v.  Warren,  17  How.  100 
1  Hilt  590;  Meyer  v.  Clark,  41  K.  Y.  Super.  107,  118;  Stemaek  v.  Brw>ke,  7 
Daly,  142;  Boyleeton  v.  JE^rr,  2  id.  220. 

See  Sonde  v.  Benedict,  2  Hun,  479;  5  Thomp.  ft  Cooke,  19. 

North  Cabolina:  StaU  v.  J3«£k,  76  N.  C.  12;  iSitofd  v.  Freeman,  86  id.  688. 

Pbkbstltania:  Com.  v.  JPCiA^,  1  Leg.  Gazette,  50;  Com,  ▼.  D^oo^n,  8 
Serg.  ft  Rawle,  47. 

Where  an  arrest  is  made  by  a  constable  or  other  peace  officer  without  a  war- 
nat,  on  a  charge  of  past  misdemeanor,  the  general  rule  is  that  he  cannot  at 
eonimon  law  arrest  for  such  an  offense  after  it  has  been  committed. 

2  Hawk.  P.  C,  chap.  13;  1  Chit.  Crim.  Law,  20;  1  Bish.  Crim.  Proc.  (8d  ed.) 
181;  7  Am.  &  Eng.  Encyc.  of  Law,  675;  1  id.  784;  1  Dill.  Mun.  Corp.  (8d  ed.), 
S  210;  12  Cr.  L.  Mag.  422. 

Dklawabe:  State  v.  Crocker,  1  Houst.  Crim.  Cas.  484. 

EhgIiAITD:  Begina  v.  Walker,  6  Cox  Crim.  Cas.  571;  Dears.  C.  C.  868;  Price 
T.  Seeley,  10  Clark  k  Finnelly,  28. 

OxnaeiA:  See  Johneon  v.  StaXe,  30  Ga.  486. 

Illinoib:  BaffeHy  v.  People,  69  HI.  Ill;  18  Am.  Rep.  601;  Shanley  ▼.  Welle^ 
71  m.  78,  82;  Main  v.  MeCarty,  15  id.  441. 
Ibklaitd:  Forbee  v.  Lloyd,  Irish  L.  Rep.,  10  C.  L.  552. 
Eaxbas:  See  PreU  v.  McDonald,  7  Eans.  426. 
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Massachusetts:  Com.  v.  Carey^  12  Cash.  246;  Com,  v.  JfeZauyA^,  id. 
615;  Scott  V.  Eldridge,  27  N.  E.  Rep'r,  677. 

New  Jersey:  Webb  v.  8taU,  51  N.  J.  L.  189. 

In  PinkertOH  v.  Verberg,  78  Mich.  578;  18  Am.  St.  Rep.  578,  it  was  hold  that 
the  fact  that  a  woman  has  the  reputation  of  l^eing  a  street- walker,  and  that 
the  officer  knows  of  her  reputation,  and  believes  her  to  be  plying  her  Tocation, 
does  not  justifj  his  arresting  her  withoat  a  warrant  while  she  is  walking  along 
the  street,  doing  nothing  to  indicate  sach  a  purpose. 

New  York:  People  v.  Shanley,  40  Hun,  478;  PhiUips  v.  TruU,  11  Johns. 
486;  Meyer  v.  Clark,  41  N.  Y.  Super.  107;  People  v.  Adler,  8  Park.  349; 
Meiners  v.  Con^antine,  21  Daily  Reg.  No.  128. 

In  People  v.  Pratt,  22  Hun,  300,  it  was  held  that  an  officer  had  no  authority 
to  arrest,  without  warrant,  a  common  prostitute,  unless  disorderly  conduct  is 
committed  in  his  presence. 

A  common  prostitute,  when  sitting  at  a  window,  soliciting  men  from  the 
street  for  immoral  purposes,  may  be  arrested  by  officer  without  warrant. 
Harft  V.  McDonald,  1  City  Ct.  Rep.  181.  See  Ha^  v.  Butler,  54  Barb.  490; 
48  id.  101;  Sands  v.  Benedict,  6  Thomp.  &  Cook,  19. 

North  Carolina:  State  v.  Belk,  76  N.  C.  12. 

Ohio:  See,  under  etatute.  Wolf  v.  State,  19  Ohio  St.  248,  257. 

§  178.  May  break  open  a  door  or  window,  if  admittance 
refiised.  —  To  make  an  arrest,  as  provided  in  the  last  section, 
the  oflScer  may  break  open  an  outer  or  inner  door  or  window  of 
a  building,  if,  after  notice  of  his  office  and  purpose,  he  be  refused 
admittance.  % 

See  g  175,  ante. 

§  179.  May  arrest  at  night,  on  reasoi^ble  suspicion  of 
felony. —  He  may  also,  at  night,  without  a  warrant,  arrest  any 
person  whom  he  has  reasonable  cause  for  believing  to  have  com- 
mitted a  felony,  and  is  justified  in  making  the  arrest,  though  it 
afterward  appear  that  a  felony  had  been  committed,  but  that  the 
person  arrested  did  not  commit  it. 

See  People  v.  Ryan,  28  State  Rep.  490. 

§  180.  Must  state  his  authority,  and  cause  of  arrest, 
except  where  party  is  committing  felony  or  is  pursued 
after  escape.  —  When  arresting  a  person  without  a  warrant  the 
officer  must  inform  him  of  the  authority  of  the  officer  and  the 
cause  of  the  arrest,  except  when  the  person  arrested  is  in  the 
actual  commission  of  a  crime,  or  is  pursued  immediately  after 
an  escape. 
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§  181.  May  take  before  a  magistrate  a  person  arrested 
by  a  bystander  for  breach  of  the  peace. —  A  peace  officer 
may  take  before  a  magiBtrate  a  person  who,  being  engaged  in  a 
breach  of  the  peace,  is  arrested  hy  a  bjstander  and  delivered  to 
him. 

§  182.  Magistrate  may  commit  by  verbal  or  written 
order,  for  offenses  committed  in  his  presence.  —  When  a 
crime  is  committed  in  the  presence  of  a  magistrate,  he  may,  by  a 
verbal  or  written  order,  command  any  person  to  arrest  the  offender, 
and  may  thereupon  proceed  as  if  the  offender  had  been  brought 
Dcfore  him  on  a  warrant  of  arrest. 

See  Fhrrell  v.  Warren,  8  Wend.  258;  Butolph  v.  Blust,  5  Lans.  84;  41  How. 
4B1;  8and8  t.  Benedict,  2  Hun,  479;  Parsons  v.  Brainard,  17  Wend.  522; 
Lindsay  t.  People,  67  Barb.  550. 


CHAPTER  V. 
ABBB8T  BT   A  PRIVATE   PEBSOIT. 

188.  In  what  cases  allowed. 

184.  Most  inform  the  party  of  the  cause  of  arrest,  except  when  actir 

ally  committing  the  offense  or  on  pursuit  after  escape. 

185.  Must  immediately  take  prisoner  before  a  magistrate,  or  deliyei 

him  to  a  peace  officer. 

§  183.   In  what  cases  allowed.  —  A  private  persoa  may 
arreBt  another : 

1.  For  a  crime  committed  or  attempted  in  his  presence ; 

2.  When  the  person  arrested  has  committed  a  felony,  although 
not  in  his  presence. 

Sabdiv.  1.  See  Phillips  v.  Trull,  11  Johns.  487;  People  v.  Wolven,  7  N.  Y. 
Leg.  Obe.  89;  Keenan  v.  State,  8  Wise.  132;  Lang  v.  State,  12  Ga.  293;  Price 
▼.  Seeley,  10  Clark  &  Fiixnelly,  28;  Judson  v.  Reardon,  16  Minn.  431;  People  v. 
Morehou9e,  6  N.  Y.  Supp.  763;  25  State  Rep.  294. 

Sabdiv.  2.  Where  an  arrest  is  made  by  a  private  citizen  without  warrant,  on 
a  charge  of  a  past  felony,  the  general  rule  is  that  two  things  mast  concur 
which  the  party  arresting  most  prove  at  his  peril: 

(a)  A  felony  must  have  been  committed  by  some  person. 

(&)  Bach  private  person  must  have  had  reasonable  cause  to  believe  the  party 
arrested  to  be  the  guilty  person. 

AukBAMA:  MorreU  v.  Quarles,  85  Ala.  544. 
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CahadA  (Upper):  Boger$  y.  Van  Valkenimrgh,  20  Q.  B.  230;  MeKemie  r. 
Gibson,  8  id.  100;  AOOey  ▼.  Dundas,  6  K.  B.  (O.  S.)  749;  PaUerson  v.  8cat^ 
88  Q.  B.  642. 

Connecticut:   Wrexford  v.  Smith,  2  Root,  171. 

England;  Lister  v.  Ferryman,  L.  R.,  4  H.  L.  521;  reyersing  L.  R.,  8  Exch. 
197. 

Qboroia:  Habersham  v.  StaU,  56  Qa.  61;  Long  y.  iSltot«,  12  id.  293. 

Illinois:  Dodds  y.  Board,  48  111.  95;  Jfar«A  y.  Smith,  49  id.  896;  Smithy. 
DonneUy,  66  id.  464. 

Indiana:  See  Doering  y.  SS^a^^,  49  Ind.  56. 

New  Jbrset:  Betiek  y.  McGregor,  82  N.  J.  Law,  70;  Spencer  v.  Anness,  id. 
100. 

See  Schroder  v.  ^«<fr*,  81  N.  J.  Law,  44. 

New  York:  HoUey  y.  Mix,  8  Wend.  350;  20  Am.  Dec.  702,  705,  note;  Bums 
V.  Erben,  40  N.  Y.  468;  People  y.  Adler,  8  Park.  249;  Brovm  v.  Chadsey,  89 
Barb.  253;  JJatr^^y  y.  Butler,  54  id.  490;  48  id.  101. 

North  Carolina:  State  y.  Bryant,  65  N.  C.  327. 

Pennsylvania:  Wakeleyy,  Hart,  6  Binn.  316. 

Where  an  arrest  is  made  by  a  private  citizen  without  warrant,  on  a  charge 
of  a  past  misdemeanor,  the  general  rule  is  he  has  no  right  to  do  so. 

Illinois:  See  Smith  y.  DonneUy,  66  111.  464. 

Indiana:  Doering  y.  J^ate,  49  Ind.  56. 
i^  Kentucky:  Jamison  y.  Gaemett,  10  Bash,  221. 

New  York:  People  y.  Adler,  3  Park.  249. 

§  184.  Must  inform  the  party  of  the  cause  of  arxest, 
except  iMrhen  actually  committing  the  ofBenae  or  on  pur* 
suit  after  escape. —  A  private  person,  before  inaking  an  arrest, 
rnoBt  inform  the  person  to  be  arrested  of  the  caufie  thereof,  and 
require  him  to  submit,  except  when  he  is  in  the  actual  commis- 
fiion  of  the  crime,  or  when  he  is  arrested  on  pursuit  immediately 
after  its  commission. 

Notice  of  arrest  must  he  giyen  expressly  or  by  implication.  27  Cal.  572;  76 
N.  C.  10;  9  Coke,  65;  1  Moody  C.  C.  207. 

So  a  priyate  person  arresting  another  mast  notify  Mm  of  his  intention.     65 

N.  C.  827. 
Not  so,  howeyer,  when  party  arrested  wap  engaged  in  the  commission  of  a 

crime.     27  Cal.  572. 

§  185.  Must  itnmediately  take  prisoner  before  a  magis« 
trate,  or  deliver  him  to  a  peace  officer. — A  private  person, 
who  has  arrested  another  for  the  commission  of  a  crime,  muBt| 
without  unnecessary  delay,  take  him  before  a  niagisttate,  ot 
deliver  him  to  a  peace  officer. 
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CHAPTER  VI. 

BETAKINO,  AFTER  AN  ESCAPE  OR  BESOUS. 

SacnoN  186.  May  be  at  any  time,  or  in  any  place  in  the  state 

187.  Hay  break  open  a  door  or  window,  if  admittance  refniad. 

§  186.  May  be  at  any  time,  or  in  any  place  in  the  stata 
If  a  person  arrested  escape  or  be  rescued,  the  person,  from  whoet 
CDstodj  lie  escaped  or  was  rescued,  may  immediatetj  pursue  and 
retake  him,  at  any  time,  and  in  any  place  in  the  state. 

See  1  Blah.  Crim.  Proc.,    §  163;  Cooper  v.  AdatM,  3  Blackf.  294;    Com.  ▼• 
Skeriff,  1  Grant  (Penn,),  187. 

§  187.  May  break  open  a  door  or  windo^  if  admittance 
rsfdsed. — To  retake  the  person  escaping  or  rescued,  the  person 
pursuing  may,  after  notice  of  his  intention  and  refusal  of  admit- 
tance, break  open  an  outer  or  inner  door  or  window  of  a  building. 


CHAPTER  VII. 

CXAMZNATtOX  OF  THE  CASE,  AND  DIBOHABOB  OF  THE  DEFENDANT  OQ 

HOLDING  HIM  TO  AlffSWBR. 

SicnoN  188.  Magistrate  to  inform  defendant  of  the  charge,  and  hia  right  to 

counsel. 

189.  Time  to  send,  and  sending  for  counseL 

190.  On  appearance  of  counsel,  or  waiting  for  him  a  reasonable  timo 

examination  to  proceed. 

191.  When  to  be  completed;  adjournment 

192.  On  adjournment,  defendant  to  be  committed,  or  discharged  on 

deposit  of  money. 

193.  Form  of  commitment  for  examination. 

194.  Depositions,  to  be  read  on  examination,  and  witnesses  examined* 

195.  Examination  of  witnesses  to  be  in  presence  of  defendant,  and 

witnesses  to  be  cross-examined  in  his  behalf. 

196.  Defendant  to  be  informed  of  his  right  to  make  a  statement. 

197.  Waiver  of  his  right,  and  its  effect. 

198.  199.  Statement,  how  taken. 

200.  How  reduced  to  writing,  and  authenticated. 

901.  After  statement  or  waiver,  xlef  endant's  witnesses  to  be  examinod 

202.  Witnesses  to  be  kept  apart. 

208.  Who  may  be  present  at  examination. 

204.  Testimony,  how  taken  and  authenticated. 
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BscnoN  205.  Depositions  and  statement,  how  and  by  whom  kept. 

206.  Defendant  entitled  to  copies  of  depositions  and  statemeuL 

207.  Defendant,  when  and  how  to  be  discharged* 

208.  When  and  how  to  be  committed. 

209.  Order  for  commitment. 

210.  Certificate  of  bail  being  taken. 

211.  Defendant  to  choose  how  he  shall  be  tried. 

212.  Order  for  bail,  on  commitment 

213.  214.  Form  of  commitment 

215.  Undertaking  of  witnesses  to  appear,  when  and  how  taken. 

216.  Security  for  appearance  of  witness,  when  and  how  required. 

217.  Infants  and  married  women  may  be  required  to  give  security 

for  appearance  as  witnesses. 

218.  Witness  to  be  committed,  on  refusal  to  give  security  for  appear- 

ance. 

219.  Witness,  unable  to  give  security,  may  be  conditionally  examined. 

220.  Justice's  criminal  docket. 

221.  Magistrate  to  return  depositions,  eta 

§  188.  Magistrate  to  inform  defendant  of  the  chaig^ 
and  his  right  to  coiinseL  —  When  the  defendant  is  brought 
before  a  magistrate  upon  an  arrest  either  with  or  without  warrant 
on  a  charge  of  having  committed  a  crime,  the  magistrate  must 
immediately  inform  him  of  the  charge  against  him,  and  of  his 
right  to  the  aid  of  counsel  in  every  stage  of  the  proceedings,  and 
before  any  further  proceedings  are  had. 

See  State  Const.,  art.  1,  §  6. 

"  Right  to  aid  of  counsel,  "  see  §  8,  ante. 

The  provisions  of  this  section  are  only  applicable  to  proceedings  prosecnted 
by  indictment.    People  v.  Cook,  45  Hun,  86. 

In  People  v.  Mondon,  103  N.  Y.  221;  4  N.  Y.  Cr.  Rep.  561;  34  Alb.  L.  J. 
436,  defendant  was  an  Italian  laborer,  having  an  imperfect  understanding  of 
the  English  language.  He  was  under  arrwet,  without  warrant,  charged  with 
murder.  A  coroner's  inquest  was  being  held.  The  prisoner  was  taken  by  the 
sheriff,  in  whose  custody  he  was,  and  whose  power  he  could  not  resist,  before 
the  coroner's  inquest  then  engaged  in  an  investigation  against  himself.  He 
did  not  go  there  voluntarily.  He  was  sworn  by  the  coroner  as  a  witness;  was 
without  counsel,  and  without  means  to  employ  counsel.  He  was  not  informed 
that  he  could  not  be  compelled  to  be  a  witness  against  himself,  nor  that  he 
need  not  give  an  answer  which  would  tend  to  criminate  himself.  Held,  that 
the  prisoner's  attendance  before  the  coroner  was  compulsory,  and  the  testimony 
taken  was  involuntary  and  inadmissible  under  the  Constitution. 

This  case  was  distinguished  in  People  v.  Chapleau,  121  N.  Y.  ;  80  State 
Rep.  992. 

A  person  against  whom  an  inquisition  has  been  found  by  a  coroner's  jury, 
whether  arrested  before  or  after  the  filing  thereof,  is  entitled  to  a  hearing  be- 
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fore  a  magistrate  in  the  same  manner  as  if  he  had  been  arrested  upon  an  ordi- 
nary information  as  defined  by  section  145.  Matter  ofBam$ear,  63  How.  Pr. 
355;  I  X.  Y.  Cr.  Rep.  33. 

In  PeopU  V.  McOloin,  91  N.  T.  241;  12  Abb.  N.  C,  172,  it  was  held  that  sec- 
tions 188-200,  Code  Crim.  Proc.,  refer  in  terms  only  to  the  judicial  examina- 
tions therein  provided  for,  regularly  instituted  before  one  of  the  magistrates 
described  in  section  147  for  the  examination  of  criminals,  and  do  not  include  a 
statement  made  after  arrest  to  a  coroner,  not  acting  in  an  otficial  capacity,  but 
simply  as  a  clerk  to  take  down  said  statement. 


§  189.  Time  to  send,  and  sending  for  counseL  —  He  must 
also  allow  the  defendant  a  reasonable  time  to  send  for  coui^sel, 
and  adjourn  the  examination  for  that  purpose ;  and  must,  upon 
the  request  of  the  defendant,  require  a  peace  officer  to  take  a 
message  to  such  counsel  in  the  town  or  city,  as  the  defendant 
may  name.  The  officer  must,  without  delay  and  without  fee, 
perform  that  duty. 

See  references  under  §  188,  ante. 

§  190.  On  appearance  of  counsel,  or  waiting  for  him 
a  reasonable  time,  examination  to  proceed. —  The  magis- 
trate, immediately  after  tlie  appearance  of  counsel,  or  if  none  ap- 
pear and  the  defendant  require  the  aid  of  counsel,  must,  after 
waiting  a  reasonable  time  therefor,  proceed  to  examine  the  case, 
unless  the  defendant  waives  examination  and  elects  to  give  l)ail, 
in  which  case  the  magistrate  must  admit  the  defendant  to  bail  if 
the  crime  is  bailable,  as  provided  in  section  two  hundred  and  ten; 
and  in  that  case  witnesses  in  attendance  or  shown  to  be  material  for 
the  people  may  be  required  to  appear  and  testify,  or  to  be  ex- 
amined conditionally  as  prescribed  in  sections  two  hundred  and 
fifteen,  two  hundred  and  sixteen,  two  hundred  and  seventeen, 
two  hundred  and  eighteen^  two  hundred  and  nineteen  and  two 
hundred  and  twenty. 

See  references  under  §  188,  ante. 

§  191.  When  to  be  completed ;  adjournment. — The  ex- 
amination must  be  completed  at  one  session,  unless  the  magistrate, 
for  good  cause  shown,  adjourn  it.  The  adjournment  cannot  be 
for  more  than  two  days  at  each  time,  unless  by  consent  or  on  mo- 
tion of  the  defendant. 

See  Pwwpfo  ▼.  McGlain,  91  N.  Y.  248;  12  Abb.  N.  C.  172;  People  v.  Mond<m, 
103  N.  Y.  221;  reversing  88  Hun,  191. 
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A  magistrate  has  no  authority  to  commit  for  a  bearing  on  a  sabsequent  daj 
until  the  accused  has  been  first  brought  before  him.     PrcUt  v.  Sill,  16  Barb.  803. 

A  state  magistrate  may  com  mil  for  a  further  hearing  touching  a  crime* 
against  the  United  States.     Ex  parte  Smith,  5  Cow.  273. 

In  a  temporary  commitment  by  a  magistrate  for  further  examination  on  a 
charge  of  larceny,  not  necessary  to  state  whether  grand  or  petit.  People  v. 
Nash,  5  Park.  473;  16  Abb.  Pr.  281. 

§  192.  On  acljounmient,  defendant  to  be  committed,  or 
difichaif^ed  on  deposit  of  money.  —  If  an  adjournment  be  had 
for  any  cause,  the  magistrate  must  commit  the  defendant  for 
examination,  or  discharge  him  from  custody,  upon  his  giving  bail 
to  appear  during  the  examination,  or  upon  the  deposit  of  money 
as  provided  in  this  Code,  to  make  sure  of  his  appearance  at  the 
time  to  which  the  examination  is  adjourned. 

See  People  v.  McOloin,  91  N.  Y.  248;  12  Abb.  N.  C.  172;  People  v.  Mondon, 
103  N.  Y.  221;  reversing  88  Hun,  191. 

g  193.  Form  of  commitment  for  examination. —  The  com- 
mitment for  examination  must  be  to  the  following  effect : 

••  State  of  New  York,  / 

"  County  of f  "• 

*'  In  the  name  of  the  people  of  the  State  of  New  York. 

*•  To  the  sheriff  of  the  county  of "  (or  in  the  city  and  county  of 

New  York  *'  to  the  keeper  of  the  city  prison  of  the  city  and  county  of  l^ew 


York.") 
"A.  B 


haying  been  brought  before  me  under  a  warrant  of  arrest  upon  the 
charge  of  (statiuo:  briefly  the  nature  of  the  crime)  is  committed  for  examina- 
tion to  the  sheriff  of  the  county  of ,"  or  in  city  or  county  of 

New  York  *'  to  tlie  keeper  of  the  city  prison  of  the  city  of  New  York." 

Dated  at  the  city  of (or  as  the  case  may  be,)  this 

day  of 

•C.  D.' 
*  Justice  of  the  Peace  ' 
(or  as  the  case  may  be.) 

Amended,  I^ws  1899,  chap.  608.     Taking  effect  Sept.  1,  1899. 
See  People  v.  McGloin,  91  N.  Y.  248;  12  Abb.  N.  C.  172. 

§  194.  Depositions,  to  be  read  on  examination,  and  wit- 
nesses examined. —  At  tlie  examination,  the  magistrate  must, 

in  the  first  place,  read  to  the  defendant  the  depositions  of  the  witnesses  exam- 
ined on  the  takintj  of  the  information,  and  if  the  defendant  request  it,  or 
elects  to  have  the  examination,  must  summon  for  cross-examination  the 
witnesses  so  examined,  if  they  be  in  the  coimty.  He  must  also  issue  sub- 
pcpnas  for  additional  witnesses  required  by  the  prosecutor  or  defendant. 

See  People  y.  MeGloin,  91  N.  Y.  248;  12  Abb.  N.  C.  172;  Pe<rple  v.  Mondon, 
38  Hun.  191;  103  N.  Y.  221;  Peo])le  v.  Restcll,  8  Hill,  289;  Son  v.  People,  12 
Wend.  344. 

§  195.  Examination  of  witnesses  to  be  in  presence  of 
defendant,  and  witnesses  to  be  cross-examined  in  his 
behalf. —  The  witnesses  must  be- examined  in  the  presence* of  the 
defendant,  and  may  be  cross-examined  in  his  behalf. 
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See  PeapU  v.  MeGloin,  91  N.  Y.  248;  12  Abb.  N.  C.  172;  PeapU  ▼.  JteUeU, 
8  HUl,  289;  Bsbee  v,  PeopU,  5  id.  33. 

§  196.  Defendant  to  be  informed  of  his  right  to  make  a 
statement.  —  Wheu  the  examination  of  the  witnesses  on  the 
part  of  the  people  is  closed,  the  .magistrate  must  inform  the 
defendant,  that  it  is  his  right  to  make  a  statement  in  relation  to 
the  charge  against  him  (stating  to  him  the  nature  thereof) ;  that 
the  statement  is  designed  to  enable  him,  if  he  sees  fit,  to  answer 
the  charge  and  to  explain  the  facts  alleged  against  him ;  that  he  is 
at  liberty  to  waive  making  a  statement ;  and  that  his  waiver  cannot 
be  used  against  him  on  the  trial. 

See  People  v.  MeMahon,  2  Park.  669.  670;  People  v.  Hendriekton,  1  id.  416; 
PeopU  V.  MeQlain,  91  N.  Y.  248;  12  Abb.  N.  C.  172;  PeopU  ▼.  Mondon,  103 
N.  Y.  221;  4  N.  Y.  Cr.  Rep.  561;  People  v.  CJiapleau,  30  State  Rep.  992. 


§  197.  Waiver  of  his  right  and  its  effect.  —  if  the  defend- 
ant waive  his  right  to  make  a  statement,  the  magistrate  must 
make  a  note  thereof,  immediately  following  the  depositions  of  the 
witnesses  against  the  defendant. 

See  People  v.  MeQloin,  91  N.  Y.  248;  12  Abb.  N.  C.  172;  People  v.  Mondon, 
88  Hun,  191. 

§  198.  Statement,  how  taken.  —  If  the  defendant  choose 
to  make  a  statement,  the  magistrate  must  proceed  to  take  it  in 
writing,  without  oath,  and  must  put  to  the  defendant  the  follow- 
ing questions  only : 

What  is  your  name  and  age  i 

"Where  were  you  bom  ? 

Where  do  you  reside,  and  how  long  have  you  resided  there  ? 

What  is  your  business  or  profession  t 

Give  any  explanation  you  may  think  proper,  of  the  circum- 
stances appearing  in  the  testimony  against  you,  and  state  any 
facts  which  you  think  will  tend  to  your  exculpation. 

See  BeUinger  v.  PeopU,  8  Wend.  595;  PeopU  v.  Moore,  15  id.  419;  Matter 
ofBoswdl,  34  How.  Pr.  347;  PeopU  v.  McOloin,  91  N.  Y.  248;  People  v.  Mon- 
don,  103  id.  221;  4  N.  Y.  Cr.  Rep.  561. 

§  199.  Statement,  how  taken«  —  The  answer  of  the  defend- 
ant to  each  of  the  questions  must  be  distinctly  read  to  him  as  it 
16  taken  down.  He  may  thereupon  correct  or  add  to  his  answer, 
and  it  must  be  corrected  until  it  is  made  conformable  to  what  he 
declares  to  be  the  truth. 


OF  THE  State  of  New  Yobk.  83 

See  PeapU  v.  MeGloin,  91  N.  Y.  348;  12  Abb.  N.  C.  172;  People  v.  Wmdan, 
88  Hun,  191. 

§  200.  How  reduced  to  writing  and  authenticated*  — 

The  statement  most  be  reduced  to  writing  by  the  magistrate,  or 
ander  his  direction,  and  authenticated  in  the  following  manner : 

1.  The  authentication  must  set  forth,  in  detail,  that  the  defend- 
ant was  informed  of  his  rights  as  provided  in  section  one  hundred 
and  ninety-six,  and  that,  after  being  so  informed,  he  made  the 
statement ; 

2.  It  must  contain  the  questions  put  to  him,  and  his  answers 
thereto,  as  provided  in  sections  one  hundred  and  ninety-eight  and 
one  hundred  and  ninety-nine ; 

3.  It  may  be  signed  by  the  defendant,  or  he  may  refuse  to  sign 
it ;  but  if  he  refuse  to  sign,  his  reason  therefor  must  be  stated 
as  he  gives  it ; 

4.  It  must  be  signed  and  certified  by  the  magistrate. 

See  People  v.  Webster,  8  Park.  508 ;  14  How.  242;  People  v.  McOloin,  91  N.  T. 
241;  12  Abb.  N.  C.  172;  People  v.  Chapleau,  121  N.  Y.  266  ;  People  v.  Bes^ 
tell,  3  HiU,  289;  People  v.  Moore,  15  Wend.  419. 

The  omission  of  a  complainant  or  bis  witnesses  to  sign  the  deposition  taken 
before  a  committing  magistrate  as  required  by  the  Code  of  Criminal  Procedare, 
is  an  irregularitj  which  will  be  held  to  be  waived  unless  the  defendant  has 
interposed  the  objection  at  the  first  available  opportunity.  People  v.  WinnesB^ 
8  N.  Y.  Or.  Rep.  89. 

§  201.  After  statement  of  waiver,  defendant's  witnesses 
to  be  examined. —  After  the  waiver  of  tlie  defendant  to  make 
a  statement,  or  after  he  has  made  it,  his  witnesses,  if  he  produce 
any,  must  be  sworn  and  examined. 

§  202.  Witnesses  to  be  kept  apart.  —  The  witnesses  pro- 
duced on  the  part  either  of  the  people  or  of  the  defendant  cannot 
be  present  at  the  examination  of  the  defendant ;  and  while  a  wit- 
ness is  under  examination,  the  magistrate  may  exclude  all  witnesses 
who  have  not  been  examined.  He  may  also  cause  the  witnesses 
to  be  kept  separate,  and  to  be  prevented  from  conversing  with 
each  other  until  they  are  all  examined. 

See  1  Greenl.  Ev.  (14tb  ed.),  §  432;  Thompson  Trials,  §275;  16  Am.  St.  25. 
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§  203.  TXTho  may  be  present  at  examination. —  The  ma^ 

]8trate  may  also  exclude  from  the  exaiuiriatiou  every  person,  ex- 
cept  the  clerk  of  the  magistrate,  the  prosecutor  and  his  coimsel, 
the  attorney-genera),  the  district  attorney  of  the  county,  the  de- 
fendant and  bis  counsel  and  the  officer  Laving  tlie  defendant  in 
custody. 

§  201.  Testimony,  how  taken  and  authenticated > 

The  testimony  given  by  each  witness  must  be  reduced  to  writing, 

as  a  deposition,  by  the  magistrate  or  under  his  direction,  and 
authenticated  in  the  following  manner : 

1.  The  authentication  must  state  tlie  name  and  age  of  the  wit- 
ness, his  place  of  residence,  and  his  business  or  profession ; 

2.  It  must,  unless  deposition  by  question  and  answer  be  waived 
by  the  defendant  and  the  witness,  contain  the  questions  put  to 
the  witness  and  his  answers  thereto,  each  answer  J)eing  distinctly 
read  to  him  as  it  is  taken  down  and  being  corrected  or  added  to, 
until  it  is  made  conformable  to  what  he  declares  to  be  the  truth ; 

3.  If  a  question  put  be  objected  to  on  either  side,  and  over- 
ruled, or  the  witness  decline  answering  it,  that  fact,  with  the 

5 round   on  which   the  question  was  overruled  or  the  answer 
eclined,  must  be  stated  ; 

4.  The  deposition  must  be  signed  by  the  witness,  or  if  he 
refuse  to  sign  it,  his  reason  for  reiusing  must  be  stated  in  writing 
as  he  gives  it ; 

5.  It  must  be  signed  and  certified  by  the  magistrate. 

6.  The  foregoing  provisions  shall  apply  to  preliminary  exami- 
nations in  the  city  and  county  of  New  x  ork  only  when  either  the 
defendant  or  the  district  attorney,  or  the  representative  of  the 
district  attorney  shall  so  elect. 

Subd.  6  added  by  chap.  818  of  1896.     In  eflfect  May  21,  1896. 

See  People  v.  Johruton,  46  Hun,  671;  People  v.  Winness,  3  N.  Y.  Cr.  Rep.  89. 

§  205.  Depositions  and  statement ;  how  and  by  Whom 

kept. —  The  magistrate  or  his  clerk  must  keep  the  depositions 
taken  on  the  information  or  on  the  examination,  and  the  state- 
ment of  the  defendant,  if  any,  until  they  are  returned  to  the 

proper  court ;  and  must  not  permit  them  to  he  inspected  by  any 

person,  except  a  judge  of   a  court  having  jurisdiction  of  the 

offense,  the  attorney  general,  the  district  attorney  of  the  county, 

and  the  defendant  and  his  counsel,  and  the  complainant  and  his 

counsel. 
See  People  v.  Johnson,  46  Hun,  671. 

§  206.  Defendant  entitled  to  copies  of  depositions  and 
statement.  — If  the  defendant  be  held  to  answer  the  charge,  the 
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magistrate  or  bis  clerk  having  the  custody  of  the  depositions  taken 
on  the  information  or  examination,  and  of  the  statement  of  the 
defendant,  must,  on  payment  of  his  fees  at  the  rate  of  five  cent& 
for  every  hundred  words,  and  within  two  days  after  demand,  fur- 
nish to  the  defendant,  or  his  counsel,  a  copy  of  the  depositions 
and  statement,  or  permit  either  of  them  to  take  a  copy. 

§  207.  Defendant,  when  and  how  to  be  discharged.  — 

After  hearing  the  proofs,  and  the  statement  of  the  defendant,  if 
he  have  made  one,  if  it  appear,  either  that  a  crime  has  not  been 
committed,  or  that  there  is  no  sufficient  cause  to  believe  the 
defendant  guilty  thereof,  the  magistrate  must  order  the  defendant 
to  be  discharged,  by  an  indorsement  on  the  depositions  and  state- 
ment,  signed  by  him,  to  the  following  effect :  "  There  bein^  no 
sufficient  cause  to  believe  the  within  named  A.  B.  guilty  of  the 
offense  within  mentioned,  I  order  him  to  be  discharged." 

S«e  Secar  v.  Babcock,  2  Johns.  203. 

After  a  prisoner  has  given  hail  to  the  court  of  sessions  the  committing- 
magistrate  cannot  discharge  him.     Sandrock  v.  Knop,  81  How.  Pr.  191. 

§  208.  When  and  how  to  be  committed.  —  If,  however,  it 
appear  from  the  examination  that  a  crime  ha0  been  committed 
and  that  there  is  sufficient  cause  to  believe  the  defendant  guilty 
thereof,  the  magistrate  must,  in  like  manner,  indorse  on  the  depo* 
sitions  and  statement,  an  order,  signed  by  him,  to  the  following 
effect :  "  It  appearing  to  me  by  the  within  depositions  [and  state- 
ment, if  any]  that  the  crime  therein  mentioned  [or  any  other 
crime  according  to  the  fact,  stating  generally  the  nature  thereof] 
has  been  committed,  and  that  there  is  sufficient  cause  to  believe 
the  within  named  guilty  thereof,  I  order  that  he  be  held  to  answer 
the  same." 

See  People  v.  Johnson,  46  Hun,  671;  People  v.  McCurdy,  68  Cal.  5'r6;  Matter 
of  Hogan,  55  How.  Pr.  458;  Lindsay  v.  People,  67  Barb.  548;  Matier  of  Smith, 
5  Cow.  273;  Pratt  v.  HiU,  16  Barb.  303;  People  v.  Rhoncr,  4  Park.  166. 

The  warrant  of  commitment  need  not  be  under  seal.  Oall  v.  Hall,  42  N.  Y, 
67;  Bennac  v.  People,  4  Barb.  31;  Millet  v.  Baker,  42  id.  215;  People  ▼.  Raw- 
eon,  61  id.  619. 

A  person  taken  to  jail  under  a  commitment  which  is  illegal  cannot  be  held 
by  subsequently  making  out  a  legal  commitment.  Shank's  Ca^e,  15  Abb.  Pr. 
(N.  S.)  39.  See  Matter  of  Barre,  14  Abb.  Pr.  (N.  S.)  426;  People  v.  Connor^ 
15  id.  430. 

The  prisoner  may  be  held  until  the  warrant  is  perfected.  Matter  of  Cran^ 
daU,  2  Cal.  144. 
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§  209.  Order  for  commitment. — If  the  crime  he  not  hail* 
able,  tlie  following  words,  or  words  to  the  same  effect,  mnst  he 
added  to  the  indorsement :  ^^  And  that  he  he  committed  to  the 
sheriff  of  the  connty  of  ,"  [or  in  the  city  and  county  of 

New  York,  "  to  the  keeper  of  the  city  prison  of  the  city  of  New 
York."] 

§  210.  Certificate  of  bail  being  taken.— If  the  crime  bo 
bailable,  and  bail  be  taken  by  the  magistrate,  the  following  words, 
or  words  to  the  same  effect,  must  be  added  to  the  indorsement 
mentioned  in  section  two  hundred  and  eight:  ^^And  I  have 
admitted  him  to  bail  to  answer,  by  the  undertaking  hereto 
annexed" 

See  Ptojfie  v.  BurUmtt,  44  Barb.  128. 

§  211.  Defendant  to  choose  how  he  shall  be  triecL — If 

the  crime  with  which  the  defendant  is  charged  be  one  triable,  as 

proTided  in  subdivision  thirty-seven  of  section  fifty-six,  by  a  court 
of  special  sessions  of  the  county  in  which  the  same  was  committed, 
the  ma^trate,  before  holding  the  defendant  to  answer,  must 
inform  nim  of  his  right  to  be  tried  by  a  court  of  special  sessions, 
and  must  ask  him  how  he  will  be  tried.  If  the  defendant  shall 
not  require  to  be  tried  by  a  court  of  special  sessions,  he  can 
only  be  held  to  answer  to  a  court  having  authority  to  inquire 
by  the  intervention  of  a  grand  jury  into  oflJenses  triable  in 
the  county. 

Amended  1897,  ch.  611.     In  effect  Oct.  1,  18»7. 

See  People  Y.  McGann,  43  Hun,  56;  People  v.  Burleigh,  1  N.  Y.  Cr.  Rep. 
532. 

In  People  y.  Au^in,  49  Han,  367,  the  coart  ray:  "This  last  section  (§  211) 
seems  to  haye  been  adopted  for  the  purpose  of  preserving  a  practice  which 
prevailed  prior  to  the  adoption  of  the  Code  of  Criminal  Procedure.  People  v. 
Putnam,  3  Park.  386;  HiU  v.  PeopU,  20  N.  T.  863." 

In  People  v.  Stark,  17  State  Rep.  237,  defendant  was  convicted  in  a  court  of 
special  sessions  of  a  violation  of  the  excise  law.  Held,  that  he  was  not  entitled 
to  give  bail  to  await  the  action  of  the  grand  jury.  The  court  in  speaking  of  this 
section  say:  ' '  This  provision  must  necessarily  relate  to  crimes  also  triable  by  j ury 
after  indictment;  and  can  have  no  application  to  cases  in  which  courts  of 
special  sessions  have  exclusive  jurisdiction.  Moreover  the  inclusion  of  the 
offense  with  which  the  defendant  was  charged  in  the  list  of  those  of  which 
courts  of  special  sessions  have  exclusive  jurisdiction,  was  by  an  amendment  of 
section  56,  sobsequent  to  the  enactment  of  section  211,  and  that  amendment, 
being  plainly  inconsistent  with  the  provisions  of  the  latter  section,  so  far  as  it 
related  to  the  offense  in  question,  (among  others),  those  provisions  must  be  held 
to  have  been  pro  tanto  repealed  thereby." 
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§  212.  Order  for  bail,  on  commitment. —  If  the  crime  be 
bailable  and  the  defendant  be  admitted  to  bail,  but  bail  have  not 
been  taken,  the  following  words,  or  words  to  the  same  effect, 
must  be  added  to  the  indorsement  mentioned  in  section  two  hun- 
dred and  eight,  "  and  that  he  be  admitted  to  bail  in  the  sum  of 
dollars,  and  be  committed  to  the  sheriff  of  the  county  of  ,** 

[or  in  the  city  and  county  of  New  York,  "  to  the  keeper  of  the 
city  prison  of  the  city  of  New  York,"]  imtil  he  gives  such  baiL 

§  213.  Form  of  commitment. —  If  the  magistrate  order  the 
defendant  to  be  committed,  as  provided  in  sections  two  hundred 
and  nine  and  two  hundred  and  twelve,  he  must  make  out  a  com- 
mitment, signed  by  him,  with  his  name  of  office,  and  deliver  it, 
with  the  defendant,  to  the  officer  to  whom  he  is  committed,  or  if 
that  officer  be  not  present,  to  a  peace  officer,  who  must  immedi- 
ately deliver  the  defendant  into  the  proper  custody,  together  with 
the  commitment. 

§  214.  Form  of  commitment.  —  The  commitment  must  be 
to  the  following  effect : 

"  County  of  Albany  [or  as  the  case  may  be]. 

"  In  the  name  of  the  people  of  the  State  of  New  York : 

"  To  the  sheriff  of  the  county  of  Albany  "  [or  in  the  city  and 
county  of  New  York,  "  to  the  keeper  of  the  city  prison  of  the 
city  and  county  of  New  York  ""|.      ^ 

"An  order  having  this  day  been  made  by  me,  that  A.  B.  be 
held  to  answer  to  the  court  of  upon  a  charge  of 

[stating  briefly  the  nature  of  the  crime],  you  are  commanded  to 
receive  him  into  your  custody,  and  detain  him  until  he  be  legally 
discharged. 

"  Dated  at  the  Oity  of  Albany  [or  as  the  case  may  be],  this 

day  of  ,  18    . 

^  «  C.  1)., 

"  Justice  of  the  PeaceP 

[Or  as  the  case  may  be.] 

In  People  v.  JohnBon,  110  N.  Y.  134,  142,  one  of  the  commitments  recited 
that  defendant  was  held  on  a  charge  of  "burglary  in  the  third  degree";  an- 
other that  he  was  held  upon  a  charge  of  "  grand  larceny  in  the  first  degree." 
Held,  these  statements  were  a  substantial  compliance  with  the  provision  of  the 
section;  that  a  reference  to  the  statutory  definition  of  the  crime  showed,  with  suflB- 
cient  clearness  and  precision  for  the  purpose  in  view,  the  nature  of  the  crime. 
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§  215.  TTndartakiiig  of  witnesses  to  api>ear;  when  and 
how  taken^  —  On  holding  the  defendant  to  answer,  the  magis- 
trate may  take  from  each  of  the  material  witnesses  examined 
before  him  on  the  part  of  the  people,  a  written  undertaking,  to 
the  effect  that  he  will  appear  and  testify  at  the  court  to  which  the 
depositions  and  statement  are  to  be  sent,  or  that  he  will  forfeit 
the  sum  of  one  hundred  dollars. 

§  216.  Security  for  appearance  of  accomplice  at  wit- 
ness.—  When  the  magistrate  is  satisfied,  by  proof  on  oath,  that 
there  is  reason  to  believe  that  any  such  witness  is  an  accomplice 
in  the  commission  of  the  crime  charged,  he  may  order  the  wi^ 
ness  to  enter  into  a  written  undertaking  with  snch  sureties,  and 
in  snch  snm,  as  be  may  deem  proper,  for  his  appearance  as  speci- 
fied in  the  last  section. 

§  SIT.  Witness  under  sixteen. —  Children  under  the  age 
of  sixteen  years,  when  witnesses,  may  be  committed  as  provided 
by  section  two  hundred  and  ninety-one  of  the  Penal  Code,  snb- 
ject  to  the  order  of  the  trial  court.  [Amended  1892,  c»A.  279 ; 
in  effect  Sept.  1,  1892. 

§  218.  Witness  to  be  committed  on  refusal  to  give  se- 
curity for  appearance. —  If  a  witness,  required  to  enter  into 
an  undertaking  to  appear  and  testify,  either  with  or  without  sure- 
ties, refuse  compliance  with  the  order  for  tliat  purpose,  the  mag- 
istrate must  commit  him  to  prison  until  he  comply  or  be  legally 
discharged. 

§  219.  Witness  may  be  conditionally  examined  on 
behalf  of  people. —  A  witness  may  be  conditionally  examined 
on  behalf  of  the  people  in  the  manner  and  with  the  effect  pro- 
vided by  title  twelve,  chaptert  hree  of  this  Code,  for  taking  ex- 
amination of  witnesses  conditionally  on  behalf  of  tlie  defendant. 
A  copy  of  the  order  and  affidavit  upon  which  the  application  is 
made,  together  with  notice  of  the  time  and  place  where  the  ex- 
amination is  to  be  taken,  shall  be  served  on  the  defendant,  and 
his  counsel,  if  he  have  any,  at  least  two  days  before  the  time  fixed 
for  such  examination,  and  the  defendant  may  be  present  person- 
ally upon  such  examination  to  confront  the  witness  produced 
against  him,  if  the  defendant  have  no  counsel  the  order  sliali  con- 
tain a  provision  assigning  counsel  to  him  for  the  purpose  of  such 
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examination,  upon  whom  a  copy  of  said  order,  affidavit  and  notice 
shall  be  served. 

§  220.  Justices*  criminal  docket. —  Every  justice  of  the  peace 
and  every  police  or  other  special  justice  appointed  or  elected  in  a 
city,  village  or  town  other  than  in  the  city  and  county  of  New 
York,  shall  forthwith  enter  correctly  at  the  time  thereof,  full 
minutes  of  all  business  done  before  him  as  such  justice  and  as  a 
court  of  special  sessions  in  criminal  actions  and  in  criminal  pro- 
ceedings and  including  cases  of  felony,  in  a  book  to  be  furnished 
to  him  by  the  clerk  of  the  city,  village  or  town  where  he  shall 
reside,  and  which  shall  be  designated  "  justices'  criminal  docket," 
and  shall  be  at  all  times  open  for  inspection  to  the  public.  Such 
docket  shall  be  and  remain  the  property  of  the  city,  village  or 
town  of  the  residence  of  such  justice,  and  at  the  expiration  of 
the  term  of  office  of  such  justice,  if  in  a  city  shall  remain  on  file 
in  the  police  office  of  such  justice,  or  in  the  office  of  the  police 
clerk,  and  if  in  a  village  or  town  shall  be  forthwith  filed  by  him 
in  the  office  of  the  clerk  of  such  village  or  town.  The  minutes 
in  every  such  docket  shall  state  the  names  of  the  witnesses  sworn 
and  their  places  of  residence,  and  if  in  a  city,  the  street  and  house 
number ;  and  every  proceeding  had  before  him.  Any  justice  of 
the  peace  or  police  or  other  special  justice  who  shall  willfully  fail 
to  make  and  enter  in  such  docket  forthwith,  the  entries  by  this 
section  required  to  be  made  or  to  exhibit  such  docket  when 
reasonably  required  shall  be  guilty  of  a  misdemeanor  and  shall, 
upon  conviction,  in  addition  to  the  punishment  provided  by  law 
for  a  misdemeanor  forfeit  his  office. 

Added;  Laws  1895,  chap.  729;  in  effect  Sept.  1,  1895.  Amerded;  Laws 
1897,  chap.  121;  in  effect  March  25,  1897,  by  inserting  the  words  "other  than 
in  the  city  and  county  of  New  York."  Original  section  repealed;  Laws  1883, 
chap.  416,  §  4.     As  amended  by  Laws  1898,  chap.  Ill;  in  effect  March  23, 1898. 

§221.  Magistrate  to  return  depositions,  etc. —  When  a 
magistrate  has  discharged    a  defendant,  or  has  held  him  to 
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answer,  as  provided  in  sections  two  Iiundred  and  seven  and  two 
bandred  and  eight,  he  must,  within  live  days  thereafter,  return 
to  the  clerk  of  the  supreme  court  or  county  court,  or  other  court 
having  power  to  inquire  into  the  ofiEenses  by  the  intervention  of 
a  grand  jury,  the  warrant,  if  any,  the  depositions,  the  statement 
of  the  defendant,  if  he  have  made  one,  and  all  undertakings  of 
bail,  or  for  the  appearance  of  witnesses,  taken  by  him. 

In  effect,  as  amended,  April,  1896;  Laws  1896,  chap.  280. 


TITLE  IV. 

OP   PR0CEEDINQ8   AFTER   COMMITMENT,   AND   BEFORB 

INDICTMENT. 

Chaftkb  L  Preliminaxy  proyisions. 

IL  Formation  of  the  grand  Jury;  its  powers  and  dutteiL 

CHAPTER  I. 

PBELDCINABT  PSOVISIONS. 

BscnoN  222.  Crimes;  how  prosecuted. 


§  222.  Crimes ;  how  prosecuted. —  All  crimeB  prosocuted  in 
the  supreme  eonrt,  or  in  a  county  court,  or  in  a  city  court,  must 
be  prosecuted  by  indictment. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1896,  chap.  880. 

The  right  to  be  charged  by  indictment  or  presentment  is  a  fundamental 
right  of  a  party  which  cannot  be  waived  by  him  so  as  to  deprive  such  party 
of  afterward  setting  up  the  want  of  jurisdiction  in  the  court  to  try  him. 
Matter  qfMcCluskey,  40  Fed.  Rep.  71;  12  Cr.  L.  Mag.  210. 
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CHAPTER  11. 

FORMATION  OF  THE  GRAND  JITRT,   TC9  POWERS   AND  DUTUBIU 

BBCnoN  22'i,  224.Grand  jury  defined. 

225,  226,  227.  For  what  courts  to  be  drawn;  the  order 

228.  Misdescription. 

229.  Mode  of  selecting  grand  jurors. 

280.  If  sixteen  grand  jurors  do  not  appear,  etc 

$81,  232,  283.  Manner  of  designating  the  additional  grand  Jurors. 

884.  Summoning  the  additional  grand  jurors,  and  compelling  theCr 

attendance. 
235.  When  new  grand  jury  may  be  summoned  for  the  same  court 
286.  Grand  jury,  how  drawn  when  more  than  a  sufficient  number 

attends. 
237.  Who  may  challenge  an  individual  grand  juror. 

288.  Causes  of  discharge  of  the  panel. 

289.  Causes  of  challenge  to  an  individual  grand  juror. 

240.  Manner  of  taking  and  trying  the  cliallenges. 

241.  Decision  upon  the  challenge. 

242.  Effect  of  allowing  a  challenge  to  an  individoal  grand  Jaror» 

248.  Violation  of  last  section 
S44.  Appointment  of  foreman. 

845,  246,  247.  Oath  of  the  foreman  and  the  other  grand  Jurors. 
848.  Charge  of  the  court. 

249.  Retirement  of  the  grand  jury. 

250.  Appointment  of  a  clerk,  and  his  duties. 

251.  Discharge  of  the  grand  Jury. 

852.  Power  of  grand  jury  to  inquire  Into  crimes,  eto. 

258.  Foreman  may  administer  oaths. 

254.  Definition  of  indictment. 

255.  Evidence  receivable  before  the  grand  Jury. 

256.  Same. 

257.  Grand  jury  not  bound  to  hear  evidence  for  the  defendant,  bat 

may  order  explanatory  evidence  to  be  produced. 
858.  Degree  of  evidence  to  warrant  an  indictment 

259.  Grand  jurors  must  declare  their  knowledge  as  to  commission  of 

a  crime. 

260.  Grand  jury  must  inquire  as  to  persons  imprisoned  on  criminal 

charges  and  not  indicted  ;  the  condition  of  public  prisons, 
and  the  misconduct  of  public  officers. 

861.  Grand  jury  entitled  to  access  to  public  t>rison8,  and  to  examine 

public  records. 

862,  263,  264.  When  and  from  whom  they  may  ask  advice,  and  who- 

may  be  present  during  their  sessions. 

865.  Secrets  of  the  grand  jury  to  be  kept. 

866.  Grand  jury;  when  bound  to  disclose  the  testimony  of  a  witnesa.. 
267.  Grand  juror  not  to  be  questioned  for  his  conduct  as  such. 
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§  223.  Orand  jury  defined.  —  A  grand  jury  is  a  body  of 
men,  retamed  at  stated  periods  from  the  citizens  of  the  county, 
before  a  coort  of  competent  jurisdiction,  and  chosen  by  lot,  and 
Bwom  to  inquire  of  crimes  committed  or  triable  in  the  county. 

See  12  Am.  St.  900,  note;  1  Chic.  Leg.  News,  20;  4  Crim.  L.  Mag.  471;  % 
id.  711 ;  27  Cto.  L.  J.  4;  9  Amer.  &  Eng.  Ency.  of  Law,  1. 

In  Matter  of  Bain,  121  U.  S.  1,  the  court  saj:  **  The  importance  of  the  part 
played  bj  the  grand  jury  in  England  cannot  be  better  illastrated  than  by  the 
langnage  of  Jastice  Field,  in  a  charge  to  a  grand  Jary,  reported  in  2  Sawy.  S67. 
'  The  institntion  of  the  grand  jury/  he  says,  *  is  o^  very  ancient  origin  in  the 
history  of  England — it  goes  back  many  centuries.  For  a  long  period  its 
powers  were  not  clearly  defined;  and  it  would  seem,  from  the  accounts  of 
commentators  on  the  laws  of  that  country,  that  it  was  at  first  a  body  which  not 
only  accused,  but  which  also  tried,  public  offenders.  However  this  may  have 
been  in  its  origin,  it  was  at  the  time  of  the  settlement  of  this  country  an  in- 
forming and  accusing  tribunal  only,  without  whose  previous  action  no  person 
charged  with  a  felony  could,  except  in  certain  special  cases,  be  put  upon  his 
trial.  And  in  the  struggles  which  at  times  arose  in  England  between  the 
powers  of  the  king  and  the  rights  of  the  subject,  it  often  stood  as  a  barrier 
against  persecution  in  his  name;  until,  at  length,  it  came  to  be  regarded  as  an 
institution  by  which  the  subject  was  rendered  secure  against  oppression  from 
unfounded  prosecutions  of  the  crown.  In  this  country,  from  the  popular 
character  of  our  institutions,  there  has  seldom  been  any  contest  between  the 
government  and  the  citizen  which  required  the  existence  of  the  grand  jury  as 
m  protection  against  oppressive  action  of  the  government.  Yet  the  institution 
was  adopted  in  this  country,  and  is  continued  from  considerations  similar  to 
those  which  give  to  it  its  chief  value  in  England,  and  is  designed  as  a  means, 
not  only  of  bringing  to  trial  persons  accused  of  public  offenses  upon  just 
grounds,  but  also  as  a  means  of  protecting  the  citizen  against  unfounded 
accusation,  whether  it  comes  from  government,  or  be  prompted  by  partisan 
passion  or  private  enmity.  No  person  shall  be  required,  according  to  the 
fundamental  law  of  the  country,  except  in  the  cases  mentioned,  to  answer  for 
any  of  the  higher  crimes  unless  this  body,  consisting  of  not  less  than  sixteen 
nor  more  than  twenty-three  good  and  lawful  men,  selected  from  the  body  of 
the  district,  shall  declare,  upon  careful  deliberation,  under  the  solemnity  of 
an  oath,  that  there  is  good  reason  for  his  accusation  and  trial.' " 

**  The  grand  jury  is  merely  an  appendage  of  the  court,  of  which  the  judge 
is  the  head  or  controlling  power."    Thomp.  Trials,  g  168. 

In  People f  ex  rel.,  v.  Sheriff,  11  Civ.  Proc.  Rep.  (County  Ct.  Chautauqua 
County),  it  is  said  that  the  grand  jury  "  is  no  part  of  the  court;  the  court  can 
exist  without  it." 

But  in  Matter  of  Choate  (Gen.  Term,  1st  Dept.),  41  Alb.  L.  J.  287,  Barrett,  J., 
said:  "  It  is  clear  from  the  elementary  writers,  and  from  what  the  court  of 
appeals  implied  in  the  Hackley  Case,  24  N.  Y.  78,  that  the  grand  jury  room 
Is  an  enlargement  of  the  court-room  and  part  of  the  court  sitting. 

•  ♦  •  In  People  v.  NaughUm,  Mr.  Justice  Pratt  held  that  the  grand  jury 
a  constiiaent  part  of  the  court  of  oyer  and  terminer,  and  that  its  pro* 
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ceedings  were  a  part  of  the  proceedings  of  that  court.  See  page  423.  In 
People,  ex  rd,  Hockley,  v.  KeUy,  21  How.  Pr.  54,  the  supreme  court  of 
this  department  at  general  term  held  that  the  grand  jury^  was  an  adjunct  of 
the  court  as  well  as  the  petit  jury.  It  was  there  insisted  that  the  commitment 
was  illegal  because  the  contempt  did  not  occur  in  the  presence  of  the  court, 
but  in  the  grand  jury  room  before  the  jury  as  an  independent  body.  Leonard, 
J.,  answered  this  contention  by  saying  that  '  when  summoned,  sworn  and 
organized  the  grand  jury  are  a  constituent  part  of  the  court  for  tbe  perform- 
ance of  the  functions  and  duties  devolved  upon  the  court,  as  mucb  as  a  body 
of  twelve  petit  jurors  impanelled  for  the  trial  of  a  person  charged  with  crime. 
*  «  «  When  the  witness  has  been  brought  before  the  grand  jury  to  testify 
he  is  for  the  time  in  tbe  custody  or  under  the  control  of  the  court  and  the 
grand  jury.  He  stands  in  the  same  relation  to  the  court  as  a  witness  on  tbe 
stand  before  the  court  and  a  petit  jury.*  "  See,  also,  BergKt  Case,  16  Abb.  Pr. 
(N.  8.)  266;  People  v.  Briggs,  60  How.  Pr.  21. 

§  224.  Grand  jury  defined. —  The  grand  jury  must  consist  of 
not  less  than  sixteen  and  not  more  than  twenty-three  persons,  and 
the  presence  of  at  least  sixteen  is  necessary  for  the  transaction  of 
any  business. 

A  common-law  grand  jury  must  contain  not  over  twenty-three  nor  under 
twelve.     4  Bl.  Com.  802. 

It  is  error  to  swear  twenty-four  persons  as  a  grand  jury.  People  v.  King, 
2  Caines,  98. 

A  conviction  will  not  be  reversed  because  the  indictment  purports  to  have 
been  found  by  twenty-four  grand  jurors,  if  the  objections  were  not  taken  in 
court  below,     donkey  v.  People,  1  Abb.  Dec.  418 ;   5  Park.  81. 

§  225.  For  what  courts  to  be  drawn,  et  cetera. —  A  grand 
jury  must  be  drawn  for  every  term  of  tlie  following  courts : 

1.  The  supreme  court,  except  in  the  city  and  county  of  New 

York,  and  the  county  of  Kings,  and  except  for  extraordinary  or 

adjourned  terms.     But  whenever  in  any  other  county  than  Xew 

York  and  Kings,  more  than  four  terms  of  the  supreme  court 

shall  be  appointed  to  be  held  in  any  year,  the  justices  ot  the 
supreme  court,  or  a  majority  of  them,  of  the  district  in  which 
said  county  is  situated  may  designate  four  terms  of  the  supreme 
court  in  said  county  for  which  a  grand  jury  shall  be  drawn,  and  a 
grand  jury  shall  attend  at  such  terms  only  ;  and 

2.  The  court  of  general  sessions  of  the  city  and  county  of  New 
York  and  the  county  court  of  the  county  of  Kings. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  cbap.  880. 
See  People  v.  Bugg,  98  N.  Y.  545;  3  N.  Y.  Cr.  Rep.  176. 

§  226.  Idem. —  A  grand  jury  may  also  be  drawn : 

1.  For  every  other  county  court,  when  specially  ordered  by  the 
court  or  by  the  board  of  supervisors ; 

2.  For  the  supreme  court  in  the  city  and  county  of  New  York, 
upon  the  order  of  a  justice  of  the  supreme  court,  elected  in  the 
first  judicial  district ; 
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3.  For  the  supreme  court  of  the  county  of  Kings,  upon  the 
order  of  a  justice  of  the  supreme  court  elected  in  the  second 
judicial  district ; 

4.  For  an  extraordinary  term  of  the  supreme  court,  upon  the 

order  of  the  justice  named  to  hold  or  preside  at  the  same. 

In  efEect,  as  amended,  Jan.  1,  1886;  Laws  1805,  chap.  880. 
See  PeopU  v.  Rugg,  98  N.  Y.  545 ;  3  N.  Y.  Cr.  Rep.  172. 

§227.  For  what  courts  to  be  drawn;  the  order.  — If 

made  by  the  court  or  a  judge  thereof,  the  order  for  a  grand  jury 
must  be  entered  upon  its  minutes,  and  a  copy  thereof  filed  with 
the  county  clerk  at  least  twenty  days  before  the  term  for  which 
the  jury  is  ordered.  If  made  by  the  board  of  supervisors  a 
copy  thereof,  certified  by  the  clerk  of  the  board,  must  be  filed 
with  the  county  clerk,  at  least  twenty  days  before  the  term ;  and 
when  so  filed,  is  conclusive  evidence  of  the  authority  for  drawing 
the  jury. 

Se.»  Peof^  T.  Rugg,  98  X.  Y.  545;  3  N.  Y.  Cr.  Rep.  176. 

§  228.  Misdescriptioii  in  order,  —  A  misdescription  of  the 
title  of  the  court  in  an  order  for  a  grand  jury  does  not  affect  the 
validity  of  the  order,  if  it  can  bo  plainly  understood  therefrom 
what  court  is  intended. 

§  229.  Mode  of  selectixig  grand  jurors.  —  The  mode  of 
seiecting  grand  jurors  is  prescribed  by  special  statutes. 

See  2  Birdseye's  Statutes,  1268:  Code  Civil  Proc.,  §  1041. 

§  230.  If  sixteen  grand  jurors  do  not  appear,  etc. —  If  at 

any  term  of  the  supreme  court  or  county  court,  except  in 
the  counties  of  Genesee,  Orleans,  and  Saint  Lawrence,  there 
shall  not  appear  at  least  sixteen  persons,  duly  qualified  to  serve  as 
grand  jnrors,  who  have  been  summoned,  or  if  the  number  of 
grand  jurors  attending  shall  be  reduced  below  sixteen,  such  court 
must,  by  order  to  be  entered  in  its  minutes,  require  the  clerk  of 
the  county  to  draw,  and  the  sheriff  to  summon,  such  additional 
number  of  grand  jurors  as  shall  be  necessary,  and  must  specify 
the  number  required  in  the  order. 

In  effect^  as  amended,  Jan.  1,  1896;  Laws  18d5,  chap.  880. 

§  231.  Manner  of  designating  the  additional  grand 
jurors.  — The  clerk  of  the  county  must  forthwith  bring  into  the 
court  the  box  containing  the  names  of  the  grand  jurors,  from 
which  grand  jurors  in  the  county  are  required  to  be  drawn ;  aiid 
he  must,  in  the  presence  of  the  court,  proceed  publicly  to  draw 
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the  number  of  grand  jarors  specified  in  the  order ;  and  when  such 
drawing  is  completed,  he  must  make  two  lists  of  the  persons  so 
drawn,  each  of  which  must  be  certified  by  him  to  be  a  correct  list 
of  the  names  of  the  persons  so  drawn  by  him,  one  of  which  he  must 
file  in  his  ofiice,  and  the  other  he  must  deliver  to  the  sheriff. 

§  232.  Manner  of  designating:  the  additional  grand 
jurors.  —  The  sheriff  must  accordingly,  in  the  manner  required 
in  respect  to  the  grand  jurors  originally  drawn,  forthwith  summon 
the  persons  whose  names  are  drawn  or  designated  in  the  list, 
provided  in  section  two  hundred  and  thirty-one,  to  appear  in 
the  court  requiring  their  attendance  at  the  time  designated,  and 
they  must  attend  and  serve  as  if  they  had  been  originally  sum- 
moned as  grand  jurors,  and  subject  to  the  same  penalties,  unless 
excused  or  discharged  by  the  court. 

§  233.  Manner  of  designating  the  additional  grand 
Jurors. —  In  the  counties  of  Genesee,  Orleans  and  St.  Lawrence, 
the  names  of  the  persons  required  to  complete  the  grand  jury  may 
in  the  discretion  of  the  court,  be  drawn  as  provided  in  the  last 
section,  or  may  be  publicly  designated  by  the  court,  from  the  by- 
Btanders  or  the  body  of  the  county. 

§  234.  Summoning  the  additional  grand  jurors,  and 
comi)elling  their  attendance.  —  The  sheriff  must  accordingly, 
in  the  manner  required  in  respect  to  the  grand  jurors  originally 
drawn,  forthwith  summon  the  persons  whose  names  are  drawn  or 
designated,  as  provided  in  the  last  two  sections,  who  must  attend 
and  serve  as  if  they  had  been  originally  summoned  as  grand 
jurors,  and  are  subject  to  the  same  penalties,  unless  excused  oi 
discharged  by  the  court. 

§  235.  When  new  grand  jury  may  be  summoned  for  the 
same  court. — If  a  crime  be  committed  during  the  sitting  of 
the  court,  after  the  discharge  of  the  grand  jury,  the  court  may, 
in  its  discretion,  direct  an  order  to  be  entered,  that  the  sheriff 
summon  another  grand  jury  ;  and  the  same  shall  be  summoned, 
in  the  manner  prescribed  for  grand  juries  in  general. 

See  AUen  v.  People,  57  Barb.  838. 
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§  236.  Qrand  jury,  how  drawn  when  more  than  a 
SQJBLcient  number  attends.  —  When  more  thaa  twenty-three 
persons  Buimnoned  as  grand  jurors  attend  for  service,  the  clerk 
mnst  prepare  separate  ballots  containing  their  names,  folded  as 
nearly  alike  as  possible,  and  so  that  the  names  cannot  be  seen,  and 
must  deposit  them  in  a  box.  lie  must  then  openly  draw  out  of 
the  box  twenty-three  ballots ;  and  the  persons  whose  names  are 
drawn  constitute  the  grand  jury.  The  names  remaining  in  the 
box,  as  well  as  those  drawn,  must  be  returned  to  the  box  of  drawn 
grand  jurors. 

§  237.  Wlio  may  challenge  an  individaal  e^and  juror— 

The  district  attorney  in  behalf  of  tlie  people  and  also  a  person 
held  to  answer  a  charge  for  a  crime  may  challenge  an  individual 
grand  juror.     [Afne7ided  1892,  ch,  279 ;  in  effect  Sept.  1, 1892. 

See  2  Hawk  P.  C.  ch.  25.  i;  16;  1  Bish.  Crim.  Proc.,  §  876. 

§  23d.  Causes  of  discharge  of  the  paneL  —  There  is  no 
ehallenge  allowed  to  the  panel  or  to  the  array  of  the  grand  jury, 
but  the  court  may,  in  its  discretion,  at  any  time  dischar^  the 
panel  and  order  another  to  be  summoned,  for  one  or  more  of  the 
f oUowing  causes : 

!•  That  the  requisite  number  of  ballots  was  not  drawn  from  the 
grand  jury  box  of  the  county  ; 

2.  That  notice  of  the  drawing  of  the  grand  jury  was  not 
given; 

3.  That  the  drawing  was  not  had,  in  the  presence  of  the  officers 
designated  by  law :  and 

4.  That  the  drawing  was  not  had,  at  least  fourteen  days  before 
the  court. 

See  rtopLe  ▼.  Hooghkerk,  96  N.  T.  158;  People  v.  FUzpatrick,  80  Hun,  493; 
6a  How.  Pr.  14;  1  N.  Y.  Cr.  Rep.  433;  PeopU  v.  Peirea,  80  Hun,  102,  103;  92 
N.  T.  128;  CarpenUr  v.  People,  64  id.  483;  People  v.  Jewett,  8  Wend.  214; 
Peop^tf  V.  Harriott,  3  Park.  112;  Dolan  v.  People,  64  N.  Y.  485 ;  People  v.  Duff, 
65  How.  Pr.  374,  875 ;   U,  8.  v.  TaUman,  10  Blatchf.  31. 

§  239.  CauBes  of  challenge  to  an  individual  grand 
juror.  —  A  challenge  to  an  individual  grand  juror  may  be  inter* 
posed  for  one  or  more  of  the  following  causes,  and  for  these 
only: 

1.  That  he  is  a  minor ; 

2.  That  he  is  an  alien ; 

3.  That  he  is  insane; 
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4.  That  lie  is  the  prosecutor  upon  a  charge  against  the  defendant ; 

5.  That  he  is  a  witness  for  either  party,  if  the  court  is  satisfied 
in  the  exercise  of  a  sound  discretion  that  he  cannot  act  impar- 
tially and  without  prejudice  to  the  substantial  rights  of  the  party 
challenging.     [Amended  1892,  cL  279 ;  in  efeci  Sept.  1, 1892. 

6.  That  a  state  of  mind  exists  on  his  part,  in  reference  to  the 
case  or  to  either  party,  which  satisfies  the  court,  in  the  exerciso 
of  sound  discretion,  that  he  cannot  act  impartially  and  without 
prejudice  to  the  substantial  rights  of  the  party  challenging. 

See  Abbott's  Crim.  Brief,  §  94;  4  Criin.  Law  Mag.  174;  People  v.  Uoogh^ 
kerk,  96  N.  Y.  158. 

Not  essential  that  a  grand  juror  shall  be  a  freeholder.  Dolan  v.  People,  64 
N.  Y.  485;  People  v.  Jewett,  6  Wend.  886.  But  see  State  v.  Hamlin,  47  Conn. 
95;  36  Am.  Rep.  54. 

The  following  is  taken  from  23  Alb.  L.  J.  324: 

The  question  whether  the  personal  incompetency  of  a  grand  juror  can  be 
taken  advantage  of  after  indictment  found  is  much  mooted.  In  the  affirmative 
are  Alabama,  Virginia,  Maine,  New  Hampshire,  Vermont,  North  Carolina, 
New  Jersey,  Tennessee,  Georgia,  Mississippi,  Texas,  Arkansas,  Nebraska  and 
Rhode  Island.  In  the  negative,  Massachusetts,  New  York,  Indiana,  Pennsyl- 
vania, Minnesota.  But  it  is  almost  universally  held  that  the  objection  must 
be  raised  before  general  issue,  either  on  motion  to  quash,  or  by  plea  in  abate- 
ment. State  V.  Easter,  30  Ohio  St.  542;  27  Am.  Rep.  478;  Whart.  Cr.  PI.,  ^ 
350,  etc.  Thus,  in  State  v.  Easter,  supra,  it  was  held  not  a  good  plea  to  an 
indictment  for  murder,  that  one  of  the  grand  jury  which  found  the  indictment 
was  a  nephew  of  the  murdered  man.  This  case  contains  a  learned  review  of 
the  authorities,  but  does  not  decide  the  question  whether  the  objection  would 
be  good  after  indictment  and  before  general  issue. 

In  WalUioe  v.  State,  2  Lea,  29,  among  recent  cases,  it  was  held  that  objec- 
tions to  the  manner  of  selection  and  appointment  of  a  grand  jury  can  only  be 
taken  by  plea  in  abatement.  And  in  Reich  v.  State,  55  Qa.  73;  21  Am.  Rep. 
265.  it  was  held  that  it  is  a  good  plea  in  abatement  that  one  of  the  grand 
jurors  was  an  alien;  and  so  that  the  venire  summoning  the  grand  jury  was  not 
sealed.     State  v.  Flemming,  66  Me.  142;  23  Am.  Rep.  552. 

The  most  recent  reported  decision  on  this  point  is  State  v.  Daris,  12  R.  I. 
492,  holding  that  an  objection  to  a  grand  juror  for  want  of  the  statutory  quali- 
fications may  be  raised  by  plea  of  abatement.  The  court  in  this  well-consid- 
ered case  observe :  "The  attorney-general  contends  that  the  objection  comes 
too  late  after  the  jury  has  been  impanelled  and  sworn.  He  cites  cases  which 
hold  that  such  is  the  rule:  Com  v.  Smith,  9  Mass.  107,  110;  Cam.  v.  Oee,  ft 
Cush.  174;  People  v.  Jeicett,  3  Wend.  314,  321;  at  least  if  the  accused  has 
previously  been  lield  to  answer.  People  v.  Beatty,  14  Cal.  566.  Other  cases 
hold  that  the  objection  may  be  taken  by  plea  in  abatement.  State  v.  Itocka- 
fcUoxo,  6  N.  J.  Law,  332;  Com.  v.  Cherry,  2  Va.  Cas.  20;  Stanley  v.  State,  16 
Tex.  557;  State  v.  Middleton,  6  Port.  484;  Barney  v.  State,  12  S.  &  Marsh.  68; 
State  V.  Dunran,  6  Yerg.  271;  B^yle  v.  State,  17  Ohio,  222;  Jliding  v.  State, 
id.  583;  Eitrol  v.  State^  9  Fla.  0.    We  think  these  latter  cases  rest  on  the 
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stronger  reasons.  It  is  certainly  not  reasonable  to  require  a  person,  who  has 
not  been  held  to  answer,  to  object  to  the  juror  before  he  is  impanelled;  for  he 
may  be  on  the  other  side  of  the  globe,  or  he  may  have  no  reason  to  suppose 
he  is  going  to  be  indicted,  being  guiltless.  And  even  if  a  person  has  been  held 
to  answer,  he  may  be  in  prison,  or  sick  at  home,  or  if  in  court,  he  may  be  ig- 
norant, without  fault,  of  the  disqualification  of  the  juror  until  after  he  has 
been  sworn.  Indeed,  a  person  may  be  indicted  for  an  offense  committed  pend- 
ing the  inquest.  Moreover,  the  action  of  the  grand  jury  is  ex  parte  and  pre* 
liminary,  and  it  is  contrary  to  principle  to  hold  that  a  person  shall  forfeit  his 
rights  by  not  intervening  in  a  proceeding  to  which  he  is  not  a  party.  No  Eng- 
lish case  has  been  cited,  but  EInglish  treatises  of  authority  recognize  the  plea. 
2  Hale  P.  C.  155;  Bacon  Abr.,  Juries.  A;  1  Chitty  Crim.  Law,  309.  The  stat- 
ute 11  Henry  IV,  chap.  9,  which  has  been  referred  to  as  the  source  of  the  Eng- 
lish rale,  is  deemed  to  be  declaratory  of  the  common  law.  i&cUe  v.  Fotter,  9 
Tex.  65;  Com,  v.  Cherry,  2  Va.  Cas.  20." 

In  SUUe  V.  Hamlin,  47  Conn.  95;  36  Am.  Rep.  54,  it  was  held  that  any  objection 
to  the  competency  of  a  grand  juror,  on  account  of  his  previous  expression  of  opin* 
ion  that  the  accused  is  gu il ty ,  must  be  taken  before  the  grand  j ury  is  sworn.  The 
court  sidd:  The  expression  of  an  opinion  that  an  accused  person  Is  guilty,  by  a 
grand  juror  before  he  was  sworn,  appears  never  to  have  been  a  ground  of  chal- 
lenge in  the  English  courts.  Some  respectable  authorities  in  this  country  hold 
that  it  is,  but  these  generally  hold  that  the  exception  must  be  taken  before  the 
grand  jury  is  sworn.  The  common  law  requires  grand  jurors  to  be  good  and 
lawful  freeholders  and  inhabitants  of  the  county,  and  where  that  law  prevails 
a  disqualified  grand  juror  may  be  challenged  before  indictment  found.  8  Bac. 
Abr.,  Juries,  A;  1  Chitty  Crim.  Law,  309;  ZT.  8.  v.  WiUiams,  1  Dill.  492. 
In  People  v.  Jetcett,  3  Wend.  314,  it  is  said:  '  There  are  causes  of  challenge  to 
grand  jurors,  and  these  may  be  urged  by  those  accused,  whether  in  prison  or 
out  on  recognizance,  and  it  is  even  said  that  a  person  wholly  disinterested  may 
-as  amietis  curuB  suggest  that  a  grand  juror  is  disqualified.  But  such  objection 
to  be  availing  must  be  made  previous  to  the  jurors  being  impaneled  and  sworn. 
In  the  case  of  V.  S.  v.  Burr,  l>efore  the  circuit  court  of  the  United  States  at 
Richmond,  Va.,  the  prisoner  was  allowed  to  challenge  grand  jurors,  on  the 
ground  that  they  had  formed  and  expressed  opinions  of  the  prisoner's  guilt. 
But  the  challenges  were  made  before  the  grand  jury  was  impaneled  and 
sworn.  Burr's  trial  by  Robertson,  38.  In  Tueker^e  Case,  8  Mass.,  the  court 
said  that  Burr's  Case  was  solitary  in  allowing  challenges  to  grand  jurors,  and 
a  juror  objected  to  by  the  amicus  curia  was  sworn.  In  Com.  v.  Smith,  9  Mass. 
107,  it  was  held  that  objections  to  the  personal  qualification  of  a  grand  juror 
or  to  the  legality  of  the  returns  cannot  affect  any  indictments  found  by  the 
jury  after  they  have  been  received  by  the  court  and  filed.  In  Mustek  v.  Peo- 
ple, 40  ni.  268,  it  was  held  that  if  an  expression  of  opinion  by  a  grand  juror 
were  a  ground  of  challenge,  the  objection  must  be  taken  before  the  juror  is 
sworn.  In  Indiana  a  person  under  prosecution  for  crime,  and  in  custody  or  on 
bail,  may  challenge  for  good  cause  any  person  returned  or  placed  on  the  grand 
jury.  Hudson  v.  State,  1  Blackf.  317;  Jones  v.  State,  2  id.  475;  State  v.  Hern- 
don,  5  id.  75;  Hardin  v.  State,  22  Ind.  347;  Mershom  v.  State,  51  id.  14.  In 
Hardin  v.  State,  the  court  say  that  '  no  doubt  challenges  to  the  polls  may  be 
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made  where  anj  of  the  jarors  have  not  the  necessary  quAlifications.  These 
challenges,  however,  must  be  made  before  the  jury  are  sworn  and  charged.*' 
In  Pennsylvania  the  defendants  in  the  case  of  Com,  v.  Clark,  2  Browne,  S25y 
being  in  jail  on  a  charge  of  homicide,  were  allowed  to  challenge  grand  jurors 
for  favor  before  the  grand  jury  were  sworn.  In  New  Jersey  the  court  in  the 
cose  of  State  v.  Roekafellou),  1  Halst.  332,  held  that  it  was  a  good  plea  in 
abatement  to  an  indictment  for  rape  that  one  of  the  grand  jurors  by  whom  the 
bill  was  found  was  not  a  freeholder  as  required  by  the  statutes  of  that  state. 
In  State  v.  liichcy,  5  Ilalst.,  a  plea  in  abatement  of  the  indictment,  that  two  om 
the  grand  jurors  who  found  it  had  expressed  an  opinion  before  they  were 
sworn,  was  not  sustained.  See,  also,  U.  S.  v.  White,  5  Cr.  C.  C.  457;  Boying* 
ton  V.  State,  2  Port.  100;  State  v.  Boston,  30  Ohio  St.  542;  27  Am,  Rep.  478;  Gibb* 
v.  State,  45  N.  J.  Law,  379;  46  Am.  Rep.  782.  If  a  disqualification  discovered 
after  indictment  found  can  be  taken  advantage  of,  it  must  be  one  that  is  pro- 
nounced such  by  the  common  law,  or  l^  the  statute  (if  it  be  a  matter  of  stat- 
ute), and  one  that  absolutely  disqualifies,  as  alienage  or  the  want  of  a  freehold." 

trying 


Challenges  to  individual  grand  jurors  may  be  oral,  and  must  be 
entered  upon  the  minutes,  and  tried  by  the  court  in  the  same 
manner  as  challenges  in  the  case  of  a  trial  jury. 

See  Code  Civ.  Proc,  §  1180. 

The  provision  that  the  challenge  must  be  tried  and  determined  by^the  court 
only,  IS  constitutional.  People  v.  Tweed,  11  Hun,  196;  Weston  v.  People,  6 
id.  140. 

§  241.  Decision  upon  the  challenge.—  The  court  must  allow 
or  disallow  the  challenge,  and  the  clerk  must  enter  its  decision 
upon  the  minutes. 

§  242.  Effect  of  allowing  a  challenge  to  an  individual 
grand  juror. —  If  a  challenge  to  an  individual  grand  juror  be 
allowed  for  any  of  the  causes  mentioned  in  subdivisions  one,  two 
or  three  of  section  two  hundred  and  thirty-nine,  he  must  be 
forthwith  discharged  from  the  grand  jury.  If  such  challenge 
be  allowed  for  any  of  the  causes  mentioned  in  subdivisions  four, 
live  or  six  of  section  two  hundred  and  thirty-nine,  the  juror  chal- 
lenged cannot  be  present  at  or  take  part  in  the  consideration  of 
the  charge  against  the  defendant  mentioned  in  or  who  interposed 
tlie  challenge,  or  in  the  deliberations  or  vote  of  the  grand  jury 
thereon.     [Ame7ided  1892,  ch.  279;  in  effect  Sept.  1,  1892. 

§  243.  Violation  of  last  section. —  The  grand  jury  must 
inform  the  court  of  a  violation  of  tluj  last  section,  and  the  same 
id  Dunishable  by  the  ccurt  as  a  contempt. 
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See  People,  ex  ret,,  v.  Court  of  Oyer  and  Terminer ^  101  N.  Y.  251;  3  How 
(N.  S.)  418;  4  N.  Y.  Cr.  Rep.  75. 

§  244.  Api>ointinent  of  foreman. —  From  the  persons  snm- 
moned  to  serve  as  grand  jurors,  and  appearing,  the  court  must 
appoint  a  foreman.  The  court  must  also  appoint  a  foreman  when 
a  person  ab-eady  appointed  is  discharged  or  excused  before  the 
grand  jury  are  dismissed. 

§  245.  Oath  of  the  foreman  and  the  other  grand  jurors. 

The  following  oath  must  be  administered  to  the  foreman  of  the 
^rand  jury :  "  Tou,  as  foreman  of  this  grand  jury,  shall  diligently 
inquire  and  true  presentment  make,  of  all  such  matters  and 
things  ajs  shall  be  given  you  in  charge  ;  the  counsel  of  the  people 
of  this  state,  your  fellows'  and  your  own  you  shall  keep  secret ; 
you  shall  present  no  person  from  envy,  hatred  or  malice ;  nor 
shall  you  leave  anyone  unpresented  through  fear,  favor,  affection 
or  reward,  or  hope  thereof ;  but  you  shall  present  all  things  truly 
as  they  come  to  your  knowledge,  according  to  the  best  of  your 
understanding.     So  help  you  God. " 

§  240.  Oath  of  the  foreman  and  the  other  grand  jurors. 

The  following  oath  must  be  immediately  thereupon  administereil 
to  the  other  grand  jurors  present :  "  The  same  oath  which  your 
foreman  has  now  taken  before  yon  on  his  part,  you  and  each  of 
yon  shall  well  and  truly  observe  on  your  part.    So  help  you  God." 

§  247.  Oath  of  the  foreman  and  the  other  grand  jurors. 
If,  after  the  foreman  and  the  grand  jurors  then  present  are  sworn, 
any  other  grand  juror  appear,  and  be  admitted  as  such,  the  oath, 
as  prescribed  in  section  two  hundred  and  forty-five,  must  be 
administered  to  him,  commencing,  ''  You,  as  one  of  this  grand 
jury,"  and  so  on,  to  the  end. 

§  248.  Charge  of  the  court.  —  The  grand  jury  being  impan. 
neled  and  sworn,  must  be  charged  by  the  court.  In  doing  so,  the 
court  must  read  to  them  the  provisions  of  this  Code,  from  section 
two  hundred  and  fifty-two  to  section  two  hundred  and  sixty- 
seven,  both  inclusive,  or  give  them  a  copy  thereof,  and  must 
give  them  such  information  as  it  may  deem  proper,  as  to  the 
nature  of  their  duties,  and  any  charges  and  crimes  returned 
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to  the  court,  or  likely  to  come  before  the  grand  jury.  The  court 
need  not,  however,  cliarge  them  respecting  violations  of  a  particu- 
\iiT  statute,  excepting  when  so  requested  by  the  district  attorney* 
lAmended  1892,  cA.  279 ;  in  efect  Sept.  1,  1892. 

§  249.  Betirement  of  the  grand  jury.  —  The  grand  jury 
must  then  retire  to  a  private  room  and  inquire  into  the  offenses 
cognizable  by  them. 


§  250.  Appointinent  of  a  clerk,  and  his  duties. —  The 

grand  jury  must  appoint  one  of  their  number  as  clerk,  who  is  to 
preserve  minutes  of  their  proceedings  (except  of  the  votes  of  the 
individual  members  on  a  presentment  or  indictment),  and  of  the 
evidence  given  before  them. 

See  Peoplr  v.  Balfr,  10  How.  Pr.  567. 

§  251.  Discharge  of  the  grand  jury.—  The  grand  jury,  od 
the  completion  of  the  business  lM?fore  them,  must  be  discharged 
by  the  court ;  but  whether  the  businec^  be  completed  or  not,  they 
are  discharged  by  the  linal  adjournment  of  the  court. 

Grand  jury  cannot  be  discharged  retniactively  by  an  order  providing  iliat  it 
shall  take  effect  as  of  a  date  prior  to  their  action  as  a  grand  jury.  Pfopir  v. 
FitzjMitHrl\  30  llun.  493:  66  How.  14. 

§  252.  Power  of  grand  jury  to  inquire  into  crimes,  etc. 

The  grand  jury  has  power,  and  it  is  their  duty,  to  iuipiirc  into  all 
crimes  committed  or  triable  in  the  county,  and  to  present  them  to 
the  court, 

St^  Pf.fV.  V.  Kifuit^tf^e  Go9-^i^:ht  0>.,  6  X.  Y.  Or.  Rep.  191:  Po>pie  v.  Hy. 
/<r,  2  Park,  566;  Frrio-h  v.  Pfoftir,  3  id.  114;  Po>pie  v.  Pa^e,  id.  600;  Po^pie 
V,  Il.^rt  '.,  4  id.  222;  Pc"j*f(  v.  Jfrf.ru.i ..  5  id.  393. 

§  253.  Foreman  may  adTninister  oaths. —  Tlie  forcm.'ui 
may  administer  an  oath  to  any  witness  appearing  before  the 
grand  jury. 


§  254.  Definition  of  an  indictment.— An  indictment  is  an 
awusacion  in  writing,  pivs*?nteil  by  a  grand  jury  to  a  competent 
court,  oharging  a  pers<.>!i  wirii  a  crime. 

What  indic:r.i»*n:  shouM  ooniain,  se»»  ji  2T\  ;»•  '«.'. 

i?ee4  BI.  0»:u.  Cift*;  I  Chit.  i"r::u.   U^w     ItS^^;  v  .  ke   L::x.  126:  P'  >>  r.  Ihu 
««'»•.  l»^»  N    Y    .V»l*.  P"  ."     V.  *;•/.*,  lo  \\\ui    illT:  /*f    -V  v.  M'mv.  24  id. 
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§  255.  Evidence  receivable  before  the  grand  jury.— In 
the  investigation  of  a  charge,  for  the  purpose  of  indictment,  the 
grand  jnry  can  receive  no  other  evidence  than  : 

1.  Such  as  is  given  by  witnesses  produced  and  sworn  before 
them,  or  furnished  by  legal  documentary  evidence ;  or 

2.  The  deposition  of  a  witness,  in  the  cases  mentioned  in  the 
third  subdivision  of  section  eight. 

See  PeopU  v.  HyUr,  2  Park.  566;  Peopls  v.  I>unn,  53  Hun,  384;  People  v. 
Briffffs,  60  How.  Ft.  17;  United  States  r.  Reed,  2  Blatchf.  435;  People  v.  JVn- 
der,  19  Cal.  639;  U.  8.  v.  KUpatnck,  16  Fed.  765. 

§  256.  Evidence  receivable  before  the  grand  jnry. The 

grand  jury  can  receive  none  but  legal  evidence. 

See  People  y,  ByUr,  2  Park.  566;  PeopU  v.  BrigffS,  60  How.  Pr.  17;  People 
w,  SeWck,  4  N.  Y.  Cr.  Rep.  834;  People  v.  Dunn,  53  Hun,  384;  U.  8.  v.  Kilpat- 
rick,  16  Fed.  Rep'r,  765;  People  v.  Singer,  18  Abb.  N.  C.  101,  note. 

§  257.  Graod  jury  not  bound  to  hear  evidence  for  the 
defendant,  but  may  order  explanatory  evidence  to  be 
produced.-^  The  grand  jury  is  not  bound  to  hear  evidence  sub- 
mitted for  the  defendant ;  but  it  is  their  duty  to  weigh  all  the 
evidence  submitted  to  them,  and  when  they  have  reason  to  believe 
that  other  evidence,  within  their  reach,  will  explain  away  the 
charge,  they  should  order  such  evidence  to  be  produced ;  and  for 
that  purpose  may  require  the  district  attorney  to  issue  process 
for  the  witnesses. 

The  gnmd  jury  have  not  power  to  require  the  accased  to  appear  before  them 
even  for  the  purpose  of  giving  opportunity  for  voluntary  explanations.  Peo' 
pie  V.  Singer,  18  Abb.  N.  C.  96;  5  X.  T.  Cr.  Rep.  2. 

§  258.  Degree  of  evidence,  to  warrant  an  indictment,  — 

The  grand  jury  ought  to  find  an  indictment,  when  all  the  evi- 
dence before  thera,  taken  together,  is  such  as  in  their  judgment 
would,  if  unexplained  or  uncontradicted,  warrant  a  conviction 
by  the  trial  jury. 

See  Pe<^  v.  Baker,  10  How.  Pr.  567;  People  v.  ITyler,  2  Park.  570;  Pe&ple 
V.  Price,  6  N.  Y.  Cr.  Rep.  144;   53  Hun,  185. 

§  259.  Grand  jurors  must  declare  their  knowledge  as 
to  commission  of  a  crime.  —  If  a  member  of  the  grand  jury 
know,  or  have  reason  to  believe,  that  a  crime  has  been  commit- 
ted, which  is  triable  in  the  county,  he  must  declare  the  same  to 
his  fellow  jurors,  who  must  thereupon  investigate  the  same. 
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I  260.  Onnd  jury  must  uupiire  as  to  pencms  impsn» 

M0A  tun  rf*fiwii««1  nliftiy  awH  ¥in±  inHifltoil  ;  the  OOOditUni 

of  pablic  prisoDB,  and  the  mifloomduct  of  paUic  offioers. — 

The  grand  jnry  mnst  inquire : 

1.  Into  the  case  of  every  person  imprisoned  in  the  jafl  of  the 
conntVy  on  a  criminal  charge,  and  not  indicted ; 

3.  Into  the  condition  and  management  of  the  pablic  prisona 
in  the  county ;  and 

3.  Into  the  willful  and  cormpt  misconduct  in  office  of  public 
officers  of  every  description  in  the  county. 

§  2G1.  Gh-aiid  jury  entitled  to  access  to  pablic  prisons, 
and  to  examine  pablic  records.  —  They  are  also  entitled  to 
free  accoss,  at  all  reasonable  times,  to  the  public  prisons,  and  to  the 
examination,  without  charge,  of  all  public  records  in  the  county. 

§  262.  When  and  fh>m  whom  they  may  ask  advice,  and 
who  may  be  present  daring  their  sessions.  —  The  grand 
jury  may,  in  any  case,  ask  the  advice  of  any  judge  of  the  court, 
or  of  the  district  attorney  of  the  county. 

§  263.  When  and  fh>m  whom  they  may  ask  advice,  and 
who  may  be  present  daring  their  sessions.  —  Whenever 

required  by  the  grand  jury,  it  shall  be  the  duty  of  the  district 
attorney  of  tlie  county  to  attend  them  for  the  purpose  of  exam- 
ining witnesses  in  their  presence,  or  of  giving  them  advice  upou 
any  legal  matter,  and  of  issuing  subpoenas  or  other  process  for 

witnesses. 

§  264.  When  and  from  whom  they  may  ask  advice,  an«] 
who  may  be  present  daring  their  sessions.  —  The  district 
attorney  of  the  coimty  must  be  allowed,  at  all  times,  to  appear 
before  the  grand  jury,  at  his  request,  for  the  purpose  of  giving 
information  relative  to  any  matter  before  them,  but  no  disti  ict 
attorney,  officer  or  other  person,  shall  be  present  with  the  grand 
jury  during  the  expression  of  their  opinions,  or  the  giving  of 
their  votes  upon  any  matter. 

§  265.  Secrets  of  the  grand  jary  to  be  kept.  —  Every 

member  of  the  grand  jury  must  keep  secret  whatever  he  himself, 
or  any  other  grand  juror,  may  have  said,  or  in  what  manner  he, 
or  any  other  grand  juror,  may  have  voted,  on  a  matter  before  them. 

See  4  Bl.  Com.  126. 
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§  266v  Grand  Jmyy  when  bound  to  diadoee  the  testi- 
mony of  a  witness.  —  A  member  of  the  grand  jury  may,  how* 
ever,  be  required  by  any  court,  to  disclose  the  testimony  of  a 
witness  examined  before  the  grand  jury,  for  the  purpose  of  ascer- 
taining whether  it  is  consistent  with  that  given  by  the  witness 
before  the  court ;  or  to  disclose  the  testimony  given  before  them 
by  any  person  upon  a  charge  against  him  for  perjury  in  giving 
Iiis  testimony,  or  upon  his  trial  therefor. 

See  12  Cr.  L.  Mag,  583. 

§  267.  Ghrand  juror  not  to  be  questioned  for  his  conduct 
as  such.  —  A  grand  juror  cannot  be  questioned  for  anything  he 
may  say,  or  any  vote  he  may  give,  in  the  grand  jury  relative  to 
a  matter  legally  pending  before  the  jury,  except  for  a  perjury  of 
which  he  may  have  been  guilty,  in  making  an  accusation  or  giving 
testimony  to  hia  fellow  jurors. 
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§  268.  Indictment  must  be  found  by  twelve  grand  Jurora 
and  indorsed  by  foreman. —  An  indictment  cannot  be  found 
without  the  concurrence  of  at  least  twelve  ^rand  jurors.  Wlien 
80  found  it  must  be  indorsed,  "  a  true  bill,"  and  the  indorsement 
nuist  be  signed  by  the  foreman  of  tlie  grand  jury. 

That  twelve  grand  jurors  must  concur,  see  1  Bish.  Crim.  Proc.,  §  697;  Peo- 
ple V.  Shalt uck,  6  Abb.  N.  C.  33;  Damon  v.  People,  25  X.  Y.  403. 

As  to  indorsement  by  foreman,  see  1  Bish.  Crim.  Law,  §  698;  McGaffle  v. 
State,  17  Ga.  497;  Slate  v.  Broxon,  31  Vt.  603;  WaU  v.  State,  2S  Tnd.  150. 

See  as  to  "signing."     UamUton  v.  State,  103  Ind.96;  53  Am.  Rep.  491,  note. 

In  Brotherton  v.  People,  75  N.  Y.  162,  the  court  say:  **  The  certificate  of  the 
foreman  is  no  part  of  the  indictment,  but  is  the  statutory  mode  of  authenticat* 
ing  it,  and  the  record  furnishes  evidence  that  it  was  so  authenticated."  StaXe 
V.  Taggart,  38  Me.  298;  State  v.  Uogan,  31  Mo.  342. 

§  269.  If  not  so  found,  depositions^  etc.,  must  \)e 
returned  to  the   court,  with   cliBiniBsal   indorsed.  —  If 

twelve  gi-and  jurors  do  not  concor  iu  tinding  an  indictment, 
the  depositions  (and  statement,  if  any)  transmitted  to  them,  must 
be  returned  to  the  court,  with  an  indorsement  thereon,  signed 
by  the  foreman,  to  the  eflEect  that  the  char-^-e  is  dismissed. 

The  grand  jurors  may  be  examined  as  to  whex,  ler  or  not  twelve  grand  jurors 
concurred  in  the  finding.  People  v.  SluUtii^k,  6  Ibb.  N.  C.  83.  See  People  v- 
Brigga,  60  How.  Pr.  17. 

Should  return  '*  not  a  true  bill  "  or  "  not  found."  1  Bish.  Crim.  Proc.,  §  697; 
State  V.  Horton,  63  N.  C.  595,  Esterlong  v.  State,  35  Miss.  210. 

§  270.  Effect  of  dismissaL —  The  dismissal  of  a  charge  does 
not,  however,  prevent  its  being  again  submitted  to  a  grand  jury 
as  often  as  the  court  may  so  direct.  But  without  such  direction 
it  cannot  be  again  submitted. 

A  criminal  charge  may  be  re-submitted  to  the  grand  jury  as  often  as  the  court 
may  so  direct.  People  v.  Lynch,  20  V^^eekly  Dig.  9.  See  People,  er  ^^l.,  v. 
Sheriff,  11  Civ.  Proc.  186. 

In  People  v.  Warren,  109  N.  Y.  617,  defendant  struck  one  D.  a  blow  on  De- 
cember 13,  inflicting  injuries  which  proved  his  death  on  January  5,  follow- 
ing. A  presentation  to  the  grand  jury  was  made  during  the  life-time  of  D. 
upon  a  complaint  of  assault  and  battery,  but  it  failed  to  find  an  irdictment. 
After  the  death  of  D.  an  indictment  charging  defendant  with  the  crime  of 
manslaughter  in  the  second  degree  was  found  for  the  same  assault.  Held,  that 
U  was  not  necessary  to  obtain  leave  of  the  court  before  submitting  to  the  grand 
)ury  the  complaint  on  which  it  found  said  indictment.  That  a  conviction  even 
of  the  offense  of  assault  and  battery  would  have  been  no  bar  to  a  prosecation 
lor  the  graver  crime  subsequently  developed. 
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§271.  Names  of  witneseeB  most  be  indorsed  up(m  ixidict- 
ment. — ^When  an  indictment  is  found  the  names  of  the  witnesses 
examined  before  the  grand  jury,  or  whose  depositions  may  have 
been  read  before  them,  as  provided  in  section  two  hundred  and 
fifty-five,  must  be  indorsed  upon  the  indictment  before  it  is  pre- 
sented to  the  court.  If  not  so  indorsed,  the  court  must,  upon 
tlie  application  of  the  defendant,  at  any  time  before  trial,  direct 
the  names  of  such  witnesses  as  they  appear  upon  the  minutes  of  the 
grand  jury,  to  be  furnished  to  him  forthwith. 

See  People  v.  Naughton,  88  How.  Pr.  480;  7  Abb.  Pr,  (N.  S.)  421;  Mghmy 
▼.  People,  79  N.  Y.  546;  People  v.  Jaehne,  4  N.  Y.  Cr.  Rep.  166;  State  v.  Shoree^ 
31  W.  Va.  491;  13  Am.  St.  Rep.  875. 

§  272.  Indictment  must  be  presented  in  presence  of 
the  grand  jury  and  filed. —  An  indictment,  when  found  by 
the  grand  jury,  as  prescribed  in  section  two  hundred  and  sixty- 
eight,  must  be  presented  by  their  foreman  in  their  presence  to 
the  court,  and  mnst  be  filed  with  the  clerk,  and  remain  in  his 
office  as  a  public  record,  but  it  must  not  \.  l  shown  to  any  person 
other  than  a  pnblic  officer,  until  the  defendant  has  been  arrested 
or  has  appeared. 

Id  Dcuoion  v.  People,  25  N.  Y.  405-106,  the  court  say:  "There  being  no 
words  in  the  atatate  indicating  an  intention  on  the  pan  of  the  legislature  that 
the  indictment  should  be  void  if  not  so  filed,  this  provision  must  be  regarded 
as  merely  arectory.  8  Mass.  232;  6  Wend.  486;  6  HUl,  42;  id.  646;  8  Den. 
526;  9  Paige,  17;  2  N.  Y.  134;  1  Burr.  447;  Smith's  Com.  on  Statutes.  §§  670- 
680." 


CHAPTER  n. 

FOBM  OF  THE  INDICfrMENT. 

Sbctioh  378.  Forms  of  pleading  heretofore  existing,  abolished* 

274.  First  pleading  for  the  people,  is  indictment. 

275.  Indictment,  what  to  contain. 

276.  Form  of  indictment. 

277.  When  defendant  is  indicted  by  fictitious  or  erroneons  name,  his 

true  name  may  be  inserted  in  subsequent  proceedings. 

278.  279.  Indictment  must  charge  but  one  crime  and  in  one  form, 

except  where  it  may  be  committed  by  different  means. 

580.  Statement  as  to  time  when  crime  was  committed. 

581.  Statement  as  to  person  injured  or  intended  to  be  injured. 
982.  Construction  of  words  used  in  indictment. 

988.  Words  used  in  a  statute  need  not  be  strictly  pursue<*. 
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Bectioh  284.  Indictment  when  sufficient. 

285.  Indictment  not  sufficient  for  defect  of  form,   not  tending  t<r 
prejudice  defendant. 

286   Presumptions  of  law  and  matters  of  which  Judicial  notice  Ib 

taken,  need  not  be  stated. 
887.  Pleading  a  judgment  or  determination  of,  or  proceeding  before 

a  court  or  officer  of  special  jurisdiction. 

288.  Private  statute,  how  pleaded. 

289.  Pleading  in  indictment  for  libel. 

290.  Pleading  in  indictment  for  forgery,  where  the  (UStnimeDt  has 

been  destroyed  or  withheld  by  defendant. 

291.  Pleading  in  indictment  for  perjury  or  subornation  of  perjury. 

292.  Upon  indictment  against  several,  one  or  more  may  ?;8  conyictcd- 

or  acquitted. 

§  273.  Forms  of  pleading  heretofore  existing  abaUsned 

All  the  forms  of  pleading  in  criminal  actions,  heretofore  existing, 
ure  abolished ;  and  hereafter,  the  forms  of  pleading,  and  the  rules 
bj  which  the  sufficiency  of  pleadings  is  to  be  determined,  are 
tliose  prescribed  by  this  Code. 

See  People  v.  WUUon,  109  N.  Y.  351;  People  ▼.  Dumar,  106  id.  509;  People 
V.  Canroy,  97  id.  62;  People  v.  Rugg,  98  id.  536;  Pe-yle  v.  Menken,  36  Hun, 
94:  8  N  Y.  Cr.  Rep.  237;  PeopU  v.  Petrea,  30  Hun,  98;  64  How.  139;  1  N.  Y. 
Cr.  iKep.  198;  affirmed,  92  N.  Y.  128;  65  How.  59 ;  1  N.  Y.  Cr.  Rep.  233;  PeopU 
V.  IHt^n,  53  Hun,  384. 

§  274.  First  pleading  for  the  peoplOi  is  indictment.— 

The  first  pleading  on  the  part  of  the  people  is  the  indictment. 

§  275.  Indictment,  "what  to  contain.  —  The  indictment 
must  contain : 

1.  The  title  of  the  action,  specifying  the  name  of  tlie  court  to 
which  the  indictment  is  presented,  and  the  names  of  the  parties ; 

2.  A  plain  and  concise  statement  of  the  act  constituting  the 
crime,  witliout  unnecessary  repetition. 

Seo  People  v.  Bliren,  112  N.  Y.  87;  People  v.  WUlson.  109  id.  351;  People  v. 
Dimkk,  107  id.  29;  41  Hun,  621;  People  v.  Dunn,  53  id.  884;  Peoj^  v. 
Bui*n9s  id.  276;  People  v.  Er^ercst,  51  id.  23;  People  v.  Klock,  48  id.  276;  Peo- 
pie  V.  Barber,  id.  199;  People  v.  Eeavey,  38  id.  421;  People  y,  Moore,  37 
id.  87;  People  v.  Bellows,  1  How.  Pr.  (N.  S.)  151;  People  y.  Peck,  2  N.  Y. 
Cr.  Rep.  815;  People  v.  FarreU,  28  State  Rep.  44; 

Where  an  indictment  consists  of  two  counts,  only  one  of  which  is  submitted 
to  the  jury,  a  reversal  by  the  general  term  of  a  conviction  thereon,  on  the 
ground  of  the  insufficiency  of  the  evidence  under  that  count,  will  not  be  in- 
terfered with,  although  the  evidence  authorized  a  convictioq  under  tL<i  other 
count.    People  v.  Convoy,  97  N.  Y.  62;  2  N.  Y.  Cr.  Rep.  665. 
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Does  not  prohibit  the  charging  of  the  offense  in  different  form  in  different 
ooants;  and  sach  an  indictment  is  not  subject  to  the  objection  that  it  chargw 
more  than  one  crime.     People  t.  Rugg,  98  N.  T.  587. 

The  common-law  doctrine  as  to  repugnant  allegations  still  obtains  under 
this  section,  for  if  there  be  inconsistent  or  incongruous  allegations  in  a  count, 
the  crime  cannot  be  said  to  be  stated  plainlj,  or  at  all.  Accordinglj,  where 
the  charging  part  of  the  indictment  alleges  a  tampering  with  a  certificate  of  a 
statement  relating  to  the  result  of  an  election,  and  afterward  a  mere  copy  of  a 
statement  is  set  forth,  the  count  is  bad  for  repugnancy.  People  t.  Wiee,  3  N. 
T.  Cr.  Rep.  303;  2  How.  Pr.  (N.  S.)  98. 

Sections  275,  276,  Code  Crim.  Proc.,  do  not  deprive  the  people  of  the  right 
to  state  the  acts  constituting  the  supposed  crime  in  different  counts  in  different 
language  appropriate  to  meet  such  circumstances  tnd  features  of  the  event  as 
may  be  developed  on  the  trial,  especiaHy  where  there  was  no  eye-witness  of 
the  event  and  the  facts  must  be  proved  by  circumstantial  evidence.  People  v. 
Menken,  86  Hun,  92;  3  N.  Y.  Cr.  Rep.  283. 

Objection  that  indictment  does  not  conform  to  sections  275-6  can  only  be 
taken  by  demurrer.  People  v.  Conroy,  97  N.  Y.  62;  2  N.  Y.  Cr.  Rep.  565;  Peo- 
pU  V.  Carr,  3  id.  678. 

Under  this  section  the  indictment  must  charge  both  the  crime  and  the  act 
eoDstitiiting  it;  the  omission  of  either  is  fatal.  People  v.  Dumar,  106  N.  Y. 
602;  42  Hun,  83;  5  N.  Y.  Cr.  Rep.  67. 

An  indictment  charging  the  defendant  with  having  committed  the  crime  of 
peijury  by  giving  material  evidence  in  an  action  between  certain  parties  for 
a  limited  divorce,  contains  a  sufficient  statement  of  the  nature  of  the  action  in 
which  it  is  claimed  that  tbe  perjury  was  committed.  People  v.  Qrimehaw,  20 
Week.  Dig.  116;  83  Hun,  507. 

§  276.  Form  of  indictment —  The  indictment  should  be 
signed  bj  the  district  attorney,  and  may  be  substantially  in  the 
following  form : 

Supreme  court,  county  of  [stating  the  proper 

ooonty].     or 

Supreme  court,  city  and  county  of  New  York,     or 

County  court  of  the  county  of  [stating  the  proper 

county],     or 

Court  of  general  sessions  of  the  dty  and  county  of  New 
York. 

The  Pboplb  of  the  State  of  New  Yobk 

A.  B. 
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The  grand  jury  of  the 
[here  insert  the  name  of  the  coonty,  or  of  the  dtj,  or  of  the 
city  and  conntj,  in  which  the  indictment  is  foond],  by  thia 
indictment,  accuse  A.  B.  of  the  crime  of  [here  insert  the  name 
of  the  crime,  if  it  have  one,  snch  as  treason,  morder,  arson,  man- 
slaughter, or  the  like,  or  if  it  be  a  misdemeanor,  having  no 
general  name,  snch  as  libel,  assault,  or  the  like,  insert  a  brief 
description  of  it,  as  it  is  given  bv  statnte],  committed  as  follows  : 

The  said  A.  B.,  on  the  dav  of  IS    ,  at 

the  town  [or  city  or  village,  as  the  case  may  be]  of  in 

this  county  [here  set  forth  the  act  charged  as  an  oflFense]. 

A.  B., 

District  Att<yrney  of  the  county  of 
In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 

See  People  v.  Lenhardt,  104  N.  Y.  506;  People  v.  Bellow,  1  How.  Pr.  (N.  8.) 
151;  People  y.  WUUon,  109  N.  T.  351;  People  v.  FarreU,  28  State  Bep.  44; 
People  r.  Harris,  id.  298;  People  v.  Dumar,  106  N.  Y.  510;  People  t.  WOlet, 
102  id.  246;  People  ▼.  Conroy,  97  Id.  68;  PeopU  v.  Dimiek,  107  id.  27;  5  N.  Y. 
Cr.  Rep.  187;  People  r.  Menken,  36  Hun,  92;  People  ▼.  Bums,  53  id.  276;  Peo- 
ple y.  Everest,  51  id.  23;  People  ▼.  Orimshaw,  83  id.  507;  People  ▼.  Barber, 
48  id.  199;  People  ▼.  Rieh,  2  N.  Y.  Cr.  Rep.  315. 

§  277.  When  defendant  ia  indicted  by  fiotitioua  or  erro- 
neona  name,  bis  true  name  maybe  inserted  in  anbaeqnent 
proceedings. —  if  a  defendant  ia  indicted  bj  a  lictitioua  or 
erroneona  name,  and  in  any  stage  of  the  proceedings  his  true 
name  is  discovered,  it  may  be  inserted  in  the  subsequent  prooeed- 
ings,  referring  to  the  fact  of  his  being  indicted  by  the  name 
mentioned  in  the  indictment. 

Bee  People  v.  Eoerhardt,  104  N.  Y.  596;  Waiter  y.  People,  32  id.  163;  Lasure 
y.  State,  19  Ohio,  43;  8taU  v.  Bums,  8  Not.  251;  Pace  ▼.  State,  69  Ala.  281: 
44  Am.  Rep.  518;  People  y.  Smith,  1  Park.  827;  Barnesciotta  y.  People,  10 
Hun,  137;  69  N.  Y.  612;  People  y.  Bums,  2  N.  Y.  Cr.  Rep.  398. 

§  278.  Indictment  must  cliarge  but  one  crime  and  in 
one  form,  except  where  it  may  be  committed  by  difDar- 
ent  means. —  The  indictment  must  charge  but  one  crime  and  in 
one  form,  except  as  in  the  next  section  provided : 

See  People  y.  IHmiek,  107  N.  Y.  81;  People  y.  Dumar,  106  id.  510;  People 
y.  Willson,  109  id.  351;  People  v.  O'DonneU,  46  Hun.  360;  People  y.  CaUahan, 
29  Hun.  580;  PeopU  y.  CoU,  2  N.  Y.  Cr.  Rep.  109,  110;  PeopU  v.  Ward,  3  id. 
484;  PeopU  y.  Lenhardt.  4  id.  326;  PeopU  v.  PoweU,  id.  586;  PeopU  y.  Kloek, 
48  Hub.  276;  People  y.  5um<,  63  id.  276;  25  State  Rep.  99;  PeopU  y.  Bmerson^ 
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id.  467;  53  Hun,  488;  P^^  v.  Chartnneau,  26  Id.  491;  115  N.  T.  488;  PeopU  ▼. 
HaTTis,  28  State  Rep.  SCO;  Pe<fple  v.  Crotty,  30  Id.  44;  People  ▼.  Everest,  61 
Hun,  20;  People  ▼.  Upton,  98  id.  110;  People  v.  Moore,  87  id,  87. 

An  indictment  under  the  act  in  relation  to  lotteries  (1  R.  S.  666,  §  20)  charged 
that  the  accused  "did  unlawfully  and  knowingly  offer  to  vend  and  to  sell,  and 
to  harter  and  to  furnish,  and  to  supply  and  to  procure,  and  to  cause  to  be  fur- 
nished and  procured  to  and  far "  C.  a  lottery  ticket.  The  indictment  was 
assailed  for  duplicity  in  that  it  charged  two  separate  and  distinct  offenses,  i.  e., 
a  sale  to  C.  and  a  sale  to  some  third  person  for  him.  Held  untenable;  that  the 
indictment  charged  but  a  single  offer  to  furnish  to  C.  a  lottery  ticket  for  a 
eonaideration;  the  fact  that  the  offer  gave  the  choice  of  modes  did  not  trans- 
form it  into  two  separate  and  distinct  offenses.     Read  v.  People,  86  N.  Y.  881. 

An  indictment  containing  two  counts,  the  first  charging  the  defendant  with 
grand  larceny,  and  the  second  charging  him  with  having  received  the  property 
alleged  in  the  first  count  to  have  been  stolen,  is  not  demurrable  on  the  ground 
that  more  than  one  crime  is  charged  therein  in  violation  of  sections  278  and 
279.  Said  sections  are  to  be  construed  together  and  permit  such  an  indictment. 
People  V.  Infield,  1  N.  Y.  Cr.  Rep.  146. 

§  279.  Oharging  crime  in  separate  counts.—  The  crime 
may  be  charged  in  separate  couDts  to  have  been  committed  in  a 
different  manner,  or  by  different  means;   and  where  the  acts 
complained  of  may  constitute  different  crimes,  such  crimes  may  . 
be  charged  in  separate  counts. 

Bee  People  ▼.  Dimick,  107  N.  Y.  31;  People  v.  WUUon,  109  id.  851;  People 
▼.  Ihimar,  106  id.  510;  People  v.  Roee,  62  Hun,  35;  People  v.  Eoereet,  51  id. 
20;  People  v.  Kloek,  48  id.  276;  People  v.  Bume,  53  id.  276;  People  v.  Emereon, 
id.  4S9;  People  ▼.  (yDonneU,  46  id.  360;  Peo]^  v.  Menken,  86  id.  07;  People 
▼.  Dunn^  90  N.  T.  104;  People  v.  CaUahan,  29  Hun,  580;  People  v.  Cole,  2  N. 
Y.  O.  Rep.  108;  People  v.  Lenhardt,  4  id.  818. 

If  more  than  one  crime  be  charged,  except  as  permitted  by  the  above  section^ 
the  proper  and  only  remedy  is  by  demurrer;  Code  Crim.  Proc.,  §§  324,  881; 
People  ▼.  McCarthy,  110  N.  Y.  814. 

A  count  charging  the  use  of  different  prohibited  means  to  commit  a  crime  is 
good.     People  v.  Davie,  56  N.  Y.  95. 

A.  mngle  felony  may  be  charged  in  different  ways  in  several  counts,  so  as  to 
meet  the  facts  of  the  case.    Harris  v.  People,  6  Thomp.  &  Cook,  206. 

The  second  count  in  an  indictment  may  refer  to  the  allegations  contained  in 
the  first,  without  repeating  them.    People  v.  Graves,  5  Park.  184. 

The  court  has  discretionary  power  to  compel  prosecution  to  elect  one  of 
several  counts.    Hawker  v.  People,  75  N.  Y.  487. 

There  may  be  a  joinder  of  various  counts  stating  the  same  offense  distinctly 
and  separately  in  various  ways,  so  as  to  meet  the  evidence,  and  the  court  will 
not  put  the  prosecutor  to  an  election.  NeUon  v.  People,  5  Park.  39;  23  N.  Y. 
298;  Lonergan  v.  People,  6  Park.  209;  50  Barb.  266. 

A  count  oharging  an  assault  "  with  intent  to  do  bodily  harm,"  and  also 
"with  intent  to  kill/'  is  good.    The  words  "  to  do  bodily  harm  "  are  mere  sur- 
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plfuage,  uolem  thej  be  added  "withoat  justifiable  or  ezauible  eaoae." 
Dawmm  t.  People,  25  X.  T.  399. 

A  eonnt  for  poisoning,  whieb  ebmrges  tbat  tbe  prisoner  did  administer,  and 
did  caose  and  proeare  to  be  administered,  etc,  is  not  bad  for  dapliettj.  La- 
beau  y.  PeopU,  6  Park.  371;  33  Uow.  «. 

Held,  tbat  counts  for  differpot  offenses  of  the  same  grade  and  sabject  to  the 
same  panishment  maj  be  joined.     People  r.  Gatee,  13  Wend.  311, 

Held,  also,  that  ooonts  for  embezzlement  and  laroenj  may  be  joined  in  same 
indictment.    CoaU  ▼.  PeopU,  4  Park.  602. 

A  count  for  coanterfeiting  silver  coin  maj  be  joined  with  one  for  having 
poMC anion  of  sacU  coin  with  intent  to  atter  it,  thongh  the  panishment  be  dif- 
ferent; bnt  the  proaecator  most  elect.     Queen's  Caee,  6  C.  H.  Rec.  63. 

A  connt  for  forging  a  check  may  be  joined  with  one  for  ottering  and  pab- 
ISshing  it,  etc.     People  r.  Renders.  12  Wend.  425. 

Two  distinct  offenses  requiring  different  punishments  cannot  be  alleged  in 
the  same  count.     Reed  r.  Peop'e,  1  Park.  481. 

And  if  so  included  and  a  conviction  follows,  judgment  will  be  arrested. 
People  T.  Wriffht,  9  Wend.  193. 

Several  distinct  misdemeanors  may  l>e  joined,  and  the  prosecution  cannot  be 
pat  to  an  election.     People  v.  CoeUUo,  1  Den.  83. 

A  coant  for  selling  spirituous  liquors  without  license  to  divers  citiiens  and 
to  persons  unknown,  only  embraces  one  offense.  People  v.  Adame,  17  Wend. 
475;  Uodgman  v.  People,  4  Den.  235. 

The  joinder  of  several  distinct  misdemeanors  is  not  ground  for  reversal  on 
error,  if  the  sentence  be  single  and  appropriate  to  either  of  the  counts  of  the 
indictment.     PMnskjf  v.  People,  73  N.  Y.  65. 

A  misjoinder  of  counts  charging  a  misdemeanor  and  a  felony  does  not  enti- 
tle the  defendant  to  have  the  indictment  quashed,  except  in  the  discretion  of 
the  coart.    People  v.  Court  of  Gen  Sees.,  12  Hun,  395. 

Thongh  an  Indictment  in  different  counts  charge  what  are  technically  dis» 
tinct  offenses,  yet  if  it  be  apparent  that  each  relates  to  the  same  transaction,  it 
may  be  sostained.     Tayior  v.  People,  12  Hun,  212. 

When  but  one  and  the  same  offense  is  charged  in  different  counts,  the  dis- 
trict attorney  must  be  put  to  an  election.    Armstrong  v.  People,  70  N.  Y.  88L 

When  an  indictment  contains  a  count  for  rape  and  one  for  an  assault  with 
intent  to  conmiit  rape,  the  district  attorney  is  not  bound  to  elect  between  them* 
People  V.  SaUerlee,  5  Han,  107. 

When  the  ownership  of  property  is  variously  charged  in  different  ooants, 
the  district  attorney  must  elect  between  them.    Phelps  v.  People,  4  Hun,  401. 

§280.  Statomaat  as  to  tiine  when  crixne  was  oonuiQdtt^ 

The  precise  time  at  which  the  crime  was  committed  need  not  be 
stated  in  the  indictment ;  but  it  may  be  alleged  to  have  been 
committed  at  any  time  before  the  finding  thereof,  except  where 
the  time  is  a  material  ingredient  in  the  crime. 

Bee  People  ▼.  Jackson,  111  N.  Y.  809;  11  Crim.  L.  Mag.  228;  People  ▼.  Sfmer- 
$Ofh  58  Han,  440;  90  Stote  Rep.  16:  People  ▼.  Krank,  12  id.  846;  46  Han,  681 
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At  common  law,  the  time  of  the  offense  mast  always  be  alleged,  bat  it  is  mere 
form,  unless  some  special  reason  renders  it  imperatire.  1  Lish.  Crim.  Proc., 
§  386;  1  SUrk.  Crim.  Plead.  54;  Turner  v.  PeapU,  88  Mich.  868. 

The  doctnne  is  general  that  where  time  is  materia],  it  must,  to  the  extent  of 
snch  materiality,  be  alleged  correctly  and  proved  as  laid.  1  Bish.  Crim.  Proc., 
§  399;  Dacjf  t.  Slate,  17  Ga.  489;  Slate  v.  Caverly,  51  N.  H.  446. 

An  indictment  is  good  if  the  day  and  year  can  be  collected  from  the  whole 
statement,  thoagh  not  specially  averred.  OiU  v.  People,  8  Hun,  187;  5  Thomp. 
k  Cook,  308,  affirmed  60  N  Y.  648. 

The  time  and  place  when  and  where  a  crime  was  committed  must  be  stated 
with  certainty  in  the  indictment,  but  it  is  not  necessary  to  prove  them  as 
stated,  unless  they  are  necessary  ingredients.  People  v.  Stocking,  50  Barb. 
573;  82  How.  48;  6  Park.  268. 

§  281.  Statement  as  to  person  injured  or  intended  to  be 
ii\pired« — When  an  offense  involves  the  commission  of,  or  an 
attempt  to  commit  a  private  injury,  and  is  described  with  sof- 
ficient  certainty  in  other  respects  to  identify  the  act,  an  erroneous 
allegation  as  to  the  person  injured,  or  intended  to  be  injured,  is 
not  material. 

See  People  v.  Johnson,  5  N.  Y.  Cr.  Rep.  219;  104  N.  Y.  218;  People  v.  Dunn, 
25  State  Rep.  464;  58  Hun,  387r  People  ▼.  Bieharde,  5  N.  Y.  Cr.  Bep.  867;  44 
Han.  286;  People  v.  Clements,  5  N.  Y.  Cr.  Rep.  287;  Kennedy  v.  People,  89  N. 
Y.245. 

§  282.  Construction  of  words  used  in  indictment.—  The 
words  used  in  an  indictment  must  be  construed  in  their  usual 
acceptation  in  common  language,  except  words  and  phrases  defined 
by  law,  which  are  to  be  construed  according  to  their  legal  meaning. 

See  People  v.  FarreU,  28  State  Rep.  44;  People  v.  Dunn,  58  Han,  885,  387; 
People  v.  Kloek,  48  id.  277;  People  v.  Wise,  8  N.  Y.  Cr.  Rep.  805;  2  How.  Pr. 
(N.  S.)  98;  PeopU  v.  Dumar,  106  N.  Y.  510. 

§  283.  Words  used  in  a  statute  need  not  be  strictly 
pursued. —  Words  used  in  a  statute  to  define  a  crime  need  not 
be  strictly  pursued  in  the  indictment ;  but  other  words,  convey- 
ing the  same  meaning,  may  be  used. 

See  Rapalje's  Crim.  Proc.,  §  90;  People  v.  Dimiek,  5  N.  Y  Cr.  Rep.  187;  41 
Han,  621;  People  v.  Buddensieek,  4  N.  Y.  Cr.  Rep.  252. 

An  indictment  is  good  if  it  foUows  the  langaage  of  the  statute  defining  the 
crime.  PeopU  v.  Phrrell,  28  State  Rep.  44;  People  ▼.  KeUy,  3  N.  Y.  Cr.  Rep. 
272;  PeopU  r.  Weldon,  111  N.  Y.  574;  PeopU  v.  Smith,  6  N.  Y.  Cr.  Rep.  472: 
PeopU  Y,  Bums,  53  Hun,  274;  Phelps  v.  PeopU,  72  N.  Y.  384,  People  v.  Pan 
Pdt,  4  How.  Pr.  86;  PeopU  v.  King,  110  N.  Y.  418:  6  Am.  St.  Rep.  889. 
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Bat  this  rule  presuppoees  that  the  statute  creating  the  offense  is  a  vaiid 
exercise  of  the  legislative  power.    People  ▼.  Wett,  106  N.  Y.  395. 

The  pleader  need  not  use  the  very  words  of  the  statute.  People  y.  Whedon^ 
2  N.  Y.  Cr.  Rep.  920;  Fraeer  v.  People,  54  Barb.  306;  People  y.  Jahne,  108 
N.  Y.  182.    But  see  PeopU  v.  Van  Pelt,  4  How.  Pr.  36. 

If  words  of  similar  Import  are  employed  it  is  sufficient.  .  Matter  of  Gray,  % 
N.  Y.  Cr.  Rep.  306;  UniUd  States  v.  WiUon,  24  Fed.  Rep.  286;  TuUff  y.  Peo^ 
pie,  67  N.  Y.  15. 

§  284.  Indictment,  when  sufElolent.  —  The  indictment  is 
sufficient,  if  it  can  be  understood  therefrom  : 

1.  That  it  is  entitled  in  a  court  having  authority  to  receive  it 
though  the  name  of  the  court  be  not  accurately  stated ; 

2.  That  it  was  found  by  a  grand  jury  of  the  county,  or  if  in  a 
city  court,  of  the  city  in  which  the  court  was  held ; 

3.  That  the  defendant  is  named,  or  if  his  name  cannot  be 
discovered,  that  he  is  described  by  a  fictitious  name,  witli  the 
statement  that  it  has  been  found  impossible  to  discover  his  real 
name; 

4.  Tliat  the  crime  was  committed  at  some  place  within  the  jur> 
isdiction  of  the  court ;  except  where,  as  provided  by  sections  one 
himdred  and  thirty-three  to  one  hundred  and  thirty-eight,  both 
inclusive,  the  act,  though  done  without  the  local  jurisdiction  of 
the  county,  is  triable  therein ; 

5.  That  the  crime  was  committed  at  some  time  prior  to  the 
finding  of  the  indictment ; 

6.  Tliat  the  act  or  omission,  charged  as  the  crime,  is  plainly  and 
concisely  set  forth ; 

7.  That  the  act  or  omission,  charged  as  the  crime,  is  btated  with 
such  a  degree  of  oertainty,  as  to  enable  the  court  to  pronounce 
judgment,  upon  a  conviction,  according  to  the  right  of  the  case. 

See  People  v.  Reatey,  4  N.  Y.  Cr.  Rep.  14;  People  y.  Buddendeek,  4  N.  Y. 
Cr.  Rep.  251;  5  id.  71;  108  N.  Y.  496;  People  v.  Bfiwe,  8  Id.  160;  PeopU  y. 
Jackson,  111  N.  Y.  869;  People  v.  Wise,  8  N.  Y.  Cr.  Rep.  805;  2  How.  Pr. 
(N.  S.)  98 :  People  v.  Conroy,  97  N.  Y.  68;  People  v.  Bowe,  34  Han,  688;  Peo- 
ple v.  Deevey,  85  id.  811;  People  v,  Dunn,  63  id.  387;  People  y.  Upton,  88  id. 
118;  People  Y.  Reaoey,  id.  421;  PeopU  v.  FarreU,  28  Sute  Rep.  44;  PeopU  y. 
Orotty,  80  id.  45;  PeopU  v.  Dimiek,  107  N.  Y.  80. 

An  indictment  is  good  if  it  contains  sufficient  averment  to  inform  defendant 
of  the  nature  of  the  accusation  against  him,  to  prepare  his  defense  and  to 
admit  of  the  record  as  a  bar  to  a  second  prosecution  for  the  same  offense. 
PeopU  y.  IlhrreU,  28  State  Rep.  44;  Pontius  y.  PeopU,  82  N.  Y.  889;  JFkuter  v. 
PeopU,  64  Barb.  306;  PeopU  y.  Dunn,  7  N.  Y.  Cr.  Rep.  189;  58  Hun,  887. 
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Notwithstanding  the  liberality  with  which  indictments  may  now  be  oon- 
Btniedthej  must  allege  facts  which  show  that  the  crime  has  been  committed. 
People  V.  Bdight,  2»  State  Rep.  34. 

In  People  ▼.  Dumar,  106  N.  T.  509,  the  court  say: 

"The  indictment,  therefore,  must  charge  the  crime,  and  it  must  alsost%te  the 
act  constituting  the  crime.  The  omission  of  either  of  these  things  would 
necessarily  be  fatal  to  the  indictment.  If  there  was  no  accusation  of  a  crime, 
the  paper,  however  formal  in  other  respects,  would  not  be  an  indictment, 
and  so  there  would  be  no  criminal  action.  If  it  contained  no  statement  of  the 
act  oonatitating  the  crime,  there  would  be  no  description  of  the  offense,  and 
neither  an  acquittal  nor  a  conviction  would  enable  the  defendant  to  withstand 
a  further  prosecution  for  the  same  crime." 

The  name  of  the  crime  in  an  indictment  is  mere  matter  of  form  which  may 
or  may  not  be  stated,  and  if  stated  incorrectly,  it  does  not  vitiate  or  control  the 
character  of  the  crime  as  against  specific  allegations  of  fact  in  the  indictment 
constituting  it.     People  v.  SuUitan,  4  N.  Y.  Cr.  Rep.  193,  197. 

In  People  v.  B^to^n,  112  N.  Y.  79,  it  was  held  that  an  indictment  which 
charges  the  defendant  with  doing  the  act  constituting  the  crime  is  sufficient, 
although  the  proof  shows  that  he  was  absent  at  the  time  the  crime  was  com- 
mitted, but  that  he  counseled,  induced  and  procured  its  commission. 

It  is  well  settled  in  this  state,  that  where  an  offense  may  be  committed  by 
doing  any  one  of  several  things  the  indictment  may,  in  a  single  count,  group 
them  all  together  and  charge  the  defendant  to  have  committed  them  all,  and 
a  conviction  may  be  had  on  proof  of  the  committing  of  any  one.  People  v. 
Smith,  6  N.  Y.  Cr.  Rep.  473;  Bork  v.  People,  91  N.  Y.  13;  1  N.  Y.  Cr.  Rep. 
379;  People  v.  Davis,  66  N.  Y.  95;  Peoj^  v.  Kelly,  3  N.  Y.  Cr.  Rep.  272; 
PeopU  y.  West,  6  id.  382. 

If  one  of  several  counts  in  an  indictment  is  good,  that  is  sufficient  to  sustain 
a  conviction  under  a  general  verdict  of  guilty.  People  v.  Dads,  56  N.  Y.  95; 
PieopU  V.  Willett,  102  id.  251;  PeopU  v.  Dimiek,  107  id.  30;  5  N.  Y.  Cr.  Rep. 
187. 

§  285.  Indictment  not  insufficient  for  defect  of  form,  not 
tending  to  prejudice  defendant.  —  No  indictment  is  insufficient 
nor  can  the  trial,  judgment,  or  otlier  proceedings  thereon  be 
affected,  by  reason  of  an  imperfection  in  matter  of  fonn,  which 
does  not  tend  to  the  prejudice  of  the  substantial  rights  of  the 
defendant,  upon  the  merits. 

See  PeopU  v.  Buddetmerk,  103  N.  Y.  496;  PeopU  v.  IHmiek.  107  id.  29;  People 
V.  CUments,  id.  210;  PeopU  v.  Weldon,  111  id.  575;  PeopU  v.  WUUtt,  102  id. 
85iM:  Sauior  v.  PeopU,  8  Hnn,  302;  PeopU  v.  Hdight,  54  id.  9;  PeopU  v. 
Dunn,  53  Hun,  387;  PeopU  v.  Oeterhout,  34  id.  261;  3  N.  Y.  Cr.  Rep.  445; 
Sanehet  v.  PeopU,  22  N.  Y.  150;  Brigge  v.  PeopU,  8  Barb.  547;  PeopU  v.  FUU 
inger,  24  How.  Pr.  841;  PeopU  v.  Oregg,  35  State  Rep.  761. 

This  section  ia  general  in  its  application  and  is  intended  to  care  defects  in 
form  under  the  general  mlea  of  pleading.  PeopU  v.  WilUofne,  18  State  Rep. 
405. 

15 
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Tlioagh  the  indictment  contains  neither  the  title  of  the  action  nor  a  state- 
ment of  the  coart  in  which  it  is  found  and  presented,  yet  if  it  appear  that  it 
is  foand  in  the  proper  court  and  action,  and  that  no  prejudice  to  defendant  can 
ensue,  the  court  is  bound,  under  this  section,  to  disregard  such  omissions; 
People  V.  Peck,  3  N.  Y.  Cr.  Bep.  817. 

The  name  of  the  crime  in  an  indictment  is  mere  matter  of  form  which  may 
or  may  not  be  stated;  and  if  stated  incorrectly,  it  does  not  vitiate  or  control  the 
character  of  the  crime  as  against  specific  allegations  of  fact  in  the  indictment 
constituting  it.     People  v.  SuUitany  4  N.  Y.  Cr.  Rep.  194. 

§  286.  PresuxnptioiiB  of  law  and  matters  of  which  judi- 
cial notice  is  taken,  need  not  be  stated. —  Neither  presump- 
tions of  law,  nor  matters  of  which  judicial  notice  is  taken,  need 
be  stated  in  an  indictment. 

See  Kapalje's  Crim.  Proc.,  ^§  238,  239;  PeopU  v.  Dunn,  68  Hun,  887. 

As  to  judicial  notice,  see  Moak's  Van  Santv.  PI.  254;  24  Am.  L.  Reg.  (N.  S.) 
553;  Whart.  Ev.,  g  276;  10  Abb.  N.  C.  107,  note;  49  Am.  Rep.  201;  89  Am. 
Dec.  668,  note;  4  L.  R.  A.  88. 

§  287.  Pleading  a  judgment  or  determination  of,  or 
proceeding  before,  a  court  or  oflSlcer  of  special  jurisdic- 
tion.—  In  pleading  a  judgment  or  other  determination  of  a  conrt 
or  officer  of  special  jurisdiction,  it  is  not  necessary  to  state  the 
facts  conferring  jurisdiction;  but  the  judgment  or  determina- 
tion may  be  stated  to  Iiave  been  duly  given  or  made.  The  facts 
constituting  jurisdiction,  however,  must  be  established  on  the 
trial. 

See  Mffhmy  ▼.  Peopl  ,  79  N.  Y.  556;  PeopU  v.  Bums,  58  Hnn,  587. 

§  288.  Private  statute,  liow  pleaded*  —  In  pleading  a  pri- 
vate statute,  or  a  right  derived  therefrom,  it  is  sufficient  to  refer 
to  the  statute,  by  its  title  and  the  day  of  its  passage,  and  the 
court  must  thereupon  take  judicial  notice  thereof. 

See  Code  of  Civ.  Procedure,  §  530 . 

§  289.  Pleading  in  indictment  for  libel.  —  An  mdictment 
for  libel  need  not  set  forth  any  extrinsic  facts  for  the  purpose  of 
showing  the  application  of  the  party  libeled,  of  the  defanaatory 
matter  on  which  the  indictment  is  founded ;  but  it  is  sufficient 
to  state  generally,  that  the  same  was  published  concerning  him ; 
and  the  fact  that  it  was  so  published,  must  be  established  on  the 

trial. 
Matter  not  libelous  on  its  face  must  be  rendered  bo  by  innuendo;  People  ▼, 

iMoea,  1  N.  Y.  Cr.  Rep.  148. 
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§  290.  Pleading  in  indictment  for  foi^ry^  where  the 
inetroment  has  been  destroyed,  or  witfah^  by  defend- 
ant.—  When  an  instrument,  which  is  the  subject  of  an  indict- 
ment for  forgery,  has  been  destroyed  or  withheld  by  the  act  or 
procurement  of  the  defendant,  and  the  fact  of  the  destruction 
or  withholding  is  alleged  in  the  indictment,  and  established  on 
the  trial,  the  misdescription  of  the  instrument  is  immaterial. 

See  People  v.  Badgley,  16  Wend.  63;  People  v.  Kingsley,  2  Cow.  622. 

§  291.  Pleading  in  indictment  for  pexjnry  or  saboma- 
tion  of  peijary.  —  In  an  indictment  for  perjury  or  subornation 
of  perjury,  it  is  sufficient  to  set  forth  the  substance  of  the  con 
troversy  or  matter  in  respect  to  which  the  crime  was  committed, 
and  in  what  court,  or  before  whom,  the  oath  alleged  to  be  false 
was  taken,  and  that  the  court  or  person  before  whom  it  was  taken 
had  authority  to  administer  it,  with  proper  allegations  of  the 
falsity  of  the  matter  on  which  the  perjury  is  assigned ;  but  the 
indictment  need  not  set  forth  the  pleadings,  record  or  proceedings 
with  which  the  oath  is  connected,  nor  the  commission  or  authority 
of  the  court  or  person  where  or  before  whom  the  perjury  was 
committed. 

See  People  v.  WHlinms,  18  State  Rep.  403;  Oeston  ▼.  Pe<ypU,  4  Lans.  487;  61 
Barb.  36;  People  v.  Robertmn,  3  Wheeler  Crim.  Cas.  180;  People  v.  Clements,  107 
N  Y.  205;  Tuttls  v.  People,  86  id.  431;  People  v.  Hoag,  2  Park.  9;  BnrM  t. 
People,  55  Barb.  531;  5  Una.  189;  Campbell  v.  PeopU,  8  Wend.  636;  O'RHUy 
r.  People,  9  Abb.  N.  C.  77;  Ilarris  v.  People,  4  Hun,  1;  OHner  t.  People,  id. 
823-  People  ▼.  Sioeetman,  3  Park.  358;  People  v.  McKinney,  id.  510;  People  v. 
Wiirner,  5  Wend.  272;  PeopU  v.  Eighmy,  79  N.  Y.  556;  Stratton  ▼.  People, 
81  id.  629;  People  v.  OHmshaw,  2  N.  Y.  Cr.  Rep.  8JK). 

§  292.  XTpon  indictment  against  several,  one  or  more 
may  be  convicted  or  acquitted.  —  Upon  an  indictment  against 
several  defendants  any  one  or  more  may  be  convicted  or  acquitted. 

See  1  Bish.  Crim.  Proc.,  §§  1086,  1625;  Chaiterton  v.  People,  15  Abb.  Pr.  147; 
Klein  v.  People,  31  N.  Y.  229;  Rex  v.  Hempstead,  Russ.  &  Ryan.  844. 

In  indictments  for  offenses  necessarily  joint,  joint  defendants  may  be  con- 
victed of  different  grades.  Shorese  v.  Com,,  5  Penn.  St.  83;  R.  v.  Butterworth, 
RusB.  &  Ryan,  520. 

Where  two  defendants  are  charged  with  murder  in  the  same  indictment,  the 
jury  may  find  one  gnilty  of  murder  and  another  of  manslaughter.  United 
States  V,  Ha/rding,  1  Wall.  Jr.  127;  Mack  v.  State,  32  Miss.  406. 

If  the  act  is  indivisible,  such  as  conspiracy  or  riots,  then  one  cannot  be  con- 
victed without  the  other.  Stephens  v.  State,  14  Ohio,  388;  State  v.  MeD.,  6 
Rennet,  272;  Addis,  3S4.    See  WhUe  v.  People,  32  N.  Y.  469. 
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On  an  indictment  against  two  for  a  conspiracy  to  cheat,  the  jadgment  should 
be  against  each  defendant  severally  and  not  against  them  jointly.  March  ▼. 
People,  7  Barb.  891. 

As  to  separate  trials,  §  891,  post. 


CHAPTER  m. 

AMENDMENT   OF   THE  INDIOTMENT. 

Section  293.  When  amendment  allowed. 

294.  Trial  to  proceed. 

295.  Effect  of  verdivi,  etc. 

§  293.  When  amendment  allowed.  —  Upon  the  trial  of  an 
indictment,  when  a  variance  between  the  allegation  therein  and 
the  proof,  in  respect  to  time,  or  in  the  name  or  description  of  any 
place,  person  or  thing,  shall  appear,  the  conrt  may,  in  its  judg- 
ment, if  the  defendant  cannot  be  thereby  prejudiced  in  liis  defense 
on  the  merits,  direct  the  indictment  to  be  amended,  according  to 
the  proof,  on  such  terms  as  to  the  postponement  of  the  trial,  to 
be  had  before  the  same  or  another  jury,  as  the  court  may  deem 
reasonable. 

See  1  Bish.  Crim.  Proc.  (8d  ed.),  §  708;  14  Am.  Dec.  585,  note;  Ra|>alje'8 
Crim.  Proc.,  §  109;  People  v.  Jaekeon,  111  N.  Y.  369;  People  v.  Petrea,  92  Id. 
145;  MaiUr  of  Bain,  121  U.  S.  1;  Rex  v.  WUkes,  4  Burr.  2527:  Com.  v.  ChM, 
13  Pick.  200;  Com.  v.  MahcMr,  1«  id.  120;  Com.  v.  Drew,  3  Cush.  279;  People  ▼• 
CampbeU,  4  Park.  387;  8i^e  ▼.  Moore,  24  3.  C.  150;  58  Am.  Rep.  241. 

This  section  is  constitutional.  People  v.  Johnson,  104  N.  Y.  216;  5  N.  Y. 
Cr.  Rep.  217;  4  id.  591;  People  v.  Herman,  45  Hun,  176;  27  Week.  Dig.  118; 
People  V.  Richards,  5  N.  Y.  Cr  Rep.  867;  44  Hun,  286. 

An  indictment  for  grand  larceny,  charging  the  stealing  of  "  coin,'*  cannot  be 
amended  upon  the  trial,  to  conform  to  the  proofs,  by  substituting  currency  for 
coin,  where  the  effect  of  the  amendment  will  be  to  change  the  grade  of  the 
offense  proven  from  petit  to  grand  larceny.     People  v.  Pouther,  80  Hun.  576. 

Where,  upon  a  trial  for  larceny,  there  is  a  variance  between  the  allegation  and 
proof  as  to  the  owner  of  the  goods  alleged  to  have  been  stolen,  the  indictment 
may  be  amended  in  that  respect.  The  name  of  the  owner  is  no  material  attri. 
bate  of  the  crime  charged.  People  v.  Herm>an,  27  Week.  Dig.  118;  45  Hun, 
176;  StcOeY.  Dominique,  39  La.  Ann.  823;  Knight  v.  State,  64  Miss.  802. 

The  indictment  charged  defendant  with  having  seduced,  under  promise  of 
marriage,  one  Mary  Oliphant,  an  unmarried  female  of  previous  chaste  character. 
On  the  trial  the  first  witness  called  was  complainant,  who  testified  that  her 
name  was  in  fact  Mary  Olivert.    HM,  that  there  was  no  error  in  allowing  the 
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indictment  to  be  amended  to  conform  to  the  proof.  People  v.  Johnmm,  104 
N.  Y.  213.  See,  also,  8taU  ▼.  Biuhanaa,  85  La.  Ann.  89;  PeopU  ▼.  Hogan,  87 
Bute  Rep.  117. 

An  amendment  of  the  corporate  title  of  a  bank  specified  in  the  indictment 
is  authorized  bj  this  section.    People  v.  Dunn,  58  Han»  882. 

§  294.  Trial  to  proceed.  —  After  such  amendment,  the  trial, 
whenever  the  same  shall  be  proceeded  with,  shall  proceed  in  the 
same  manner  and  with  the  same  consequences,  as  if  no  such  yari- 
ancehad  occurred. 

OUed,  People  v.  Johneon,  104  N.  Y.  216;  People  v.  Jaekeon,  HI  id.  362;  C  N. 
Y.  Cr.  Rep.  217;  People  v.  Bieharde,  44  Hun,  286;  5  N.  Y.  Cr.  Rep.  867;  Peo- 
ple y.  Herman^  45  Hon,  176. 

§  295.  EflGdct  of  verdict,  etc  —  A  verdict  and  judgment, 
which  shall  be  given  after  the  making  of  any  such  amendment, 
ahdl  be  of  the  same  force  and  effect,  as  if  the  indictment  had 
originally  been  found  in  its  amended  form. 

OUed,  PeopU  ▼.  Johneon,  104  N.  Y.  216;  People  t.  Jackeon,  111  id.  869. 


CHAPTEK  IV. 

ABBAIONKBZrr  OF  THB  DEFENDANT. 

ftMllQir  296.  Defendant  must  be  arraigned  in  the  court  in  which  indictment 

is  found,  if  triable  therein,  or  if  not,  in  that  to  which  it  it 

sent  or  removed. 
297.  If  indictment  be  for  felony,  defendant  must  be  present;  it  for 

misdemeanor,  he  may  appear  by  counsel 
896.  When  personal  appearance  is  necessary,  if  defendant  be  in  cufr 

tody,  he  must  be  brought  before  the  court. 
899.  If  discharged  on  bail  or  deposit,  bench  warrant  to  issue 

800.  Bench  warrant,  by  whom  and  how  issued. 

801.  Form  of  bench  warrant 

802.  Direction  in  bench  warrant,  if  indictment  be  for  misdemeanor. 
806.  If  offense  be  bailable,  order  for  bail  to  be  indorsed  on  bench 

warrant 
804.  Bench  warrant,  how  senred. 
806.  Proceedings  on  bench  warrant,  when  defendant  is  brought 

before  magistrate  of  another  county. 

806.  Ordering  defendant  into  custody,  or  increasing  bail,  when 

indictment  is  for  felony. 

807.  Defendant  if  present,  to  be  couunitted;  if  not,  bench  warrant 

to  issue. 
806L  Defendant  appearing  for  arraignment  without  oouomI,  to  ba 
informed  of  hia  right  to  coonseL 


118  The  Code  of  Cbiminal  Pkocedube 

Bbction  809.  Arraignment,  how  made. 

810.  If  he  gave  another  name,  subeeqarat  proceedings  to  be  had  bgr 

that  name,  referring  to  name  in  the  indictment. 

811.  Time  allowed  defendant  to  answer  indictment 

812.  How  defendant  may  answer  indictment 

§  296.  Defendant  must  be  arraigned  in  the  court  in 
which  indictment  is  found,  if  triable  therein,  or  if  not, 
in  that  to  which  it  is  sent  or  removed. —  When  an  indict- 
ment is  iiled,  the  defendant  must  be  airaigned  thereon;  before  the 
court  in  which  it  is  found,  or  before  the  court  to  which  it  is  eent 
or  removed. 

See  1  Bish.  Crim.  Proc.  (8d  ed.),  5^  728  et  wq.;  21  How.  Pr.  149;  52  Cal.  480; 
54  Ind.  159;  81  Micb.  471;  59  Mo.  154;  1  Tex.  App.  248,  225. 

In  a  criminal  case  an  arraignment  and  plea  are  essential  and  necessarj  pre- 
liminaries to  a  legal  trial  upon  an  indictment.     People  v.  BrcuineVf  107  N.  Y.  9. 

Any  form  of  arraignment  is  safficient  by  wbicb  tbe  prisoner  admits  his 
identity  and  demands  a  trial.    People  v.  Frost,  5  Park.  52. 

There  is  in  this  Code  no  provision  for  compelling  a  corporation  which  has 
been  indicted  to  appear  before  the  court  and  plead  to  the  indictment.  People 
V.  0a94ight  Co.,  6  N.  Y.  Cr.  Rep.  189. 

When  failure  to  arraign  a  prisoner  affords  no  ground  for  reversal  of  a  con- 
viction.    People  V.  OsterhotUf  84  Hun,  200. 

A  trial  without  an  arraignment  is  a  nullity.     Sanders  v.  State,  97  Ind.  147. 

§  297.  If  indictment  be  for  f elony,  defendant  mnst  be 
present ;  if  for  misdemeanor,  he  may  appear  by  coun- 
sel.—  If  an  iudictraent  be  for  a  felony,  the  defendant  must  be 
personally  present  when  arraigned ;  but  if  for  a  misdemeanor  only, 
his  personal  appearance  is  unnecessary,  and  he  may  appear  upon 
the  arraignment  by  counsel. 

No  provision  of  this  Code  compels  a  corporation  to  plead  to  an  indictment. 
People  V.  Equitable  Oas-light  Co.,  6  N.  Y.  Cr.  Rep.  189. 

§  298.  When  personal  appearance  is  necessary,  if 
defendant  be  in  custody,  he  must  be  brought  before 
the  court.  —  When  his  personal  appearance  is  necessary,  if  he 
be  in  custody,  the  court  may  direct  the  officer  in  whose  custody 
he  is,  to  bring  him  before  it  to  be  arraigned. 

§  299.  If  discharged  on  bail  or  deposit,  bench  warrant 
to  issue. —  If  the  defendant  have  been  discharged  on  bail,  or 
have  deposited  money  instead  thereof,  and  do  not  appear  to  be 
arraigned,  or  if  the  defendant  be  for  any  cause  absent  when  his 
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personal  attendanoe  is  necessary^  the  oonrt,  in  addition  to  the  for- 
feiture of  any  undertaking  of  bail,  or  of  any  money  deposited, 
may  direct  the  clerk  to  issue  a  bench  warrant  for  his  arrest. 

§  300.  Bench  warrant,  by  wliom,  and  liow  iiraed.— 
The  derk,  on  the  application  of  the  district  attorney,  may  accord- 
ingly at  any  time  after  the  order,  whether  the  court  be  sitting  or 
not,  issue  a  bench  warrant  to  one  or  more  counties.  A  bench 
warrant  for  the  arrest  of  any  defendant  indicted  may  also  be  is- 
sued by  the  district  attorney  at  any  time  after  the  indictment  is 
found. 

§  301.  Form  of  bench  warrant. — The  bench  warrant  ia- 
sued  upon  the  indictment  must,  if  the  crime  be  a  felony,  be 
substantially  in  the  following  form : 

"  County  of  Albany  [or  as  the  case  may  be]. 

"  In  the  name  of  the  People  of  the  State  of  New  York : 

To  any  peace  ofBcer  in  this  State.  An  indictment  having  been 
found  on  the  day  of  ,  18    ,  in  the  county 

court  of  the  county  of  Albany  [or  as  the  case  may  be],  charging 
C.  D.  with  the  crime  of  [designating  it  generally], 

^  Tou  are  therefore  commanded,  forthwith  to  arrest  the  above- 
named  C.  D.,  and  bring  him  before  that  court  [or  if  the  indict- 
ment have  been  sent  or  removed  to  another  court],  before  the 
supreme  court  in  the  county  [or  as  the  case  may  be]  to  answer 
the  indictment ;  or  if  the  court  have  adjourned  for  the  term,  that 
you  deliver  him  into  the  custody  of  the  sheriff  of  the  county  of 
Albany  [or,  as  the  case  may  be,  or  in  the  city  or  county  of  New 
York,  *  to  the  keeper  of  the  city  prison  of  the  city  of  New  York ']. 

City  [or  town]  of  ,  the  day  of  , 

18    . 

"  By  order  of  the  court. 

«  E.  R,  Clerk;' 
or    G.  H.,  District  Attorney  of  the  comity 

of 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 

Relates  only  to  bench  warrants  issued  by  the  clerk,  and  not  to  such  as  are 
issued  by  the  district  attorney  himself.  People,  ex  rel,  Shertoin,  ▼.  Mead,  26 
Bon,  227;  affirmed,  92  K.  T.  415. 
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§  302.  Direction  in  bench  warrant  if  indictment  be  tot 
misdemeanor.  —  If  the  crime  be  a  misdemeanor^  the  bench 
warrant  most  be  in  a  similar  form,  adding  to  the  body  thereof  a 
direction  to  the  following  eflfect :  "  Or  if  he  require  it,  that  you 
take  him  before  any  magistrate  in  that  county,  or  in  the  coimty 
in  which  you  arrest  him,  that  he  may  give  bail  to  answer  the 
indictment." 

See  People,  ex  rel.  Shertoin,  v.  Mead,  28  Hun,  227;  64  How,  Pp.  41,  252;  92 
N.  Y.  415. 


§  303.  If  oftense  be  bailable,  order  fbr  bail  to  be  indorsed 
on  bench  warrant.  —  If  the  crime  charged  be  bailable,  the 
court,  upon  directing  the  bench  warrant  to  issue,  may  fix  the 
amount  of  bail ;  and  in  such  case  an  indorsement  must  be  made 
upon  the  bench  warrant  and  isigned  by  the  clerk,  to  the  following 
effect:  ^'The  defendant  is  to  be  a(hnitted  to  bail  in  the  sum 
of  dollars." 

§  804.  Bench  warrant,  how  served.  —  The  bench  warrant 
may  be  served  in  any  county,  in  the  same  manner  as  a  warrant  of 
arrest,  except,  that  when  served  in  another  county,  it  need  not 
be  indorsed  by  a  magistrate  of  that  county^ 

§  305.  Proceedings  on  bench  warrant  when  defendant 
is  brought  before  magistrate  of  another  oounty .  —  If  the 

defendant  be  brought  before  a  magistrate  of  another  county  fox 
the  purpose  of  giving  bail,  the  magistrate  must  proceed  in 
respect  thereto,  in  the  same  manner  as  if  the  defendant  had  been 
brought  before  him  upon  a  warrant  of  arrest,  and  the  same  pro- 
ceedings may  be  had  thereon,  as  provided  in  sections  one  hundred 
and  fifty-nine  to  one  hundred  and  sixty-one,  both  inclusive. 

§  806.  Ordering  defendant  into  custody,  or  increasing 
bail,  when  indictment  is  for  felony.  —  If  the  defendant, 
before  the  finding  of  an  indictment,  has  given  bail  for  his  appear- 
ance to  answer  the  charge,  the  court,  to  which  the  indictment  is 
presented  or  sent  or  removed  for  trial,  may  order  the  defendant 
to  be  committed  to  actual  custody,  either  without  bail,  or  unless 
he  give  bail  in  an  increased  amount,  to  be  specified  in  the  order. 

§  307.  Defendant,  if  present,  to  be  committed ;  if  not, 
bench  warrant  to  issue.  —  If  the  defendant  be  present  when 
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the  order  is  made,  he  must  be  forthwith  committed  accordingly.  If  he  be 
not  present,  a  bench  warrant  must  be  issued  and  proceeded  upon,  in  the  man- 
ner provided  in  this  chapter. 

§  308.  Defendant  appearing  for  arraignment  without  coun- 
sel to  be  informed  of  his  right  to  counsel. —  If  the  defendant 

appear  for  arraignment  without  counsel,  he  must  be  asked  if  he  desire  the  aid 
oi  counsel,  and  if  he  does  the  court  must  assign  counsel.  When  services  are 
rendered  by  counsel  in  pursuance  of  such  assignment  in  a  case  where  the 
offense  charged  in  the  indictment  is  punishable  by  death  or  on  an  appeal  from 
a  judgment  of  death,  the  court  in  which  the  defendant  is  tried  or  the  action  or 
indictment  is  otherwise  disposed  of,  or  by  which  the  appeal  is  finally  deter- 
mined, may  tkl\<m  such  counsel  his  personal  and  incidental  expenses  upon  a 
verified  statement  thereof  bein^  filed  with  the  clerk  of  such  court,  and  also 
reasonable  compensation  for  his  services  in  such  court,  not  exceeding  the 
sum  of  five  hundred  dollars,  which  allowance  shall  be  a  charge  upon  the 
county  in  which  the  indictment  in  the  action  is  found,  to  be  paid  out  of 
the  court  fund,  upon  the  certificate  of  the  Judge  or  justice  presiding  at  the 
trial  or  otherwise  disposing  of  the  indictment,  or  upon  the  certificate  of  the 
appellate  court,  but  no  such  allowance  shall  be  made  unless  an  aflldavit  is 
filed  with  the  clerk  of  the  county  by  or  on  behalf  of  the  defendant,  showing 
that  he  is  wholly  destitute  of  means. 

In  effect,  as  amended,  May  14,  1897;  Laws  1897,  chap.  427. 

Where  counsel  assigned  by  the  court  to  defend  a  prisoner  deposes  that  a 
proper  discharge  of  his  duties  requires  an  appeal,  the  court  shoula  provide  the 
proper  means  u)r  that  purpose,  and  in  a  proper  case  will  direct  that  at  the  ex- 
pense of  the  county  a  copy  of  the  stenographer's  minutes  on  the  trial  shall  be 
made  to  whxh  the  prisoner's  counsel  may  have  access.  People  v.  Willett,  8 
N.  Y.  Cr.  Rep.  54;  1  How.  Pr.  (N.  8.)  197. 

Counsel  assigned  to  defend  pri^ners  is  not  entitled  to  compensation  from 
the  county  for  his  services  rendered  under  such  assignment.  People,  ex  rd. 
Brown,  v.  SwoenaUan  cf  Onondaga  Cofinty,  4  N.  Y.  Cr.  Rep»  102;  3  How.  Pr. 
(N.  S.>4I;  People,  ex  rd.  Bawam,  v.  Board,  etc.,  78  N.  Y.  022;  ieopU,  ex  rel, 
HadOeif,  v.  8upenfi9or$,  28  How.  Pr.  22. 

§  309.  Arraignment,  how  made.  —  The  arraignment  must 
be  made  by  the  court,  or  by  the  clerk  or  district  attorney,  under 
its  direction,  and  consists  in  stating  the  charge  in  the  indictment 
to  the  defendant,  and  in  asking  him  whether  he  pleads  guilty  or 
not  guilty  thereto.  If  the  defendant  demand  it,  the  indictment 
must  be  read,  or  a  copy  thereof  furnished  to  him  before  requiring 
him  to  plead. 

Cited,  People  v.  Equitable  Oas-light  Go,,  6  N.  Y.  Cr.  Rep.  190. 

In  People  v.  Frost,  6  Park.  54,  the  court  say:  "Sir  William  Blackstone 
sajs  (4  Com.  322):  *■  To  arraign  is  nothing  else  but  to  call  the  prisoner  to  the 
bar  of  the  court  to  answer  the  matter  charged  upon  him  in  the  indictment.'  2 
Hale  P.  C  116.  When  brought  to  the  bar  he  is  called  upon  by  name  to  hold 
up  his  hand.  '  However/  adds  the  learned  writer,  '  it  is  not  an  indispensable 
ceremony,  for  being  calculated  for  the  purpose  of  identifying  the  person,  any 
other  acknowledgment  will  answer  the  purpose  as  well.'  "  See  1  Bish.  Crim. 
Proc.  (3d  ed-),  §  788  et  »eq.;  People  v.  Bradner,  107  N.  Y.  9. 

§  3 1 0.  If  he  gave  another  name,  subsequent  proceed- 
ings to  be  had  by  that  name,  referring  to  name  in  the 
indictment.  —  If  when  arraigned  the  defendant  allege  that 
another  name  is  his  true  name,  the  court  mnst  direct  an  entry 
thereof  in  the  minutes  of  the  arraignment ;  and  the  subsequent 
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proceedings  on  the  indictment  uiaj  be  had  against  him,  by  that 

name,  referring  also  to  the  name  by  which  he  is  indicted. 
Cited,  People  ▼.  Bradner,  107  N.  Y.  1. 

§  311.  Time  allowecl  defendant  to  answer  indictment. — 

If,  on  the  arraignment,  the  defendant  require  it,  he  must  be 
allowed  until  the  next  day,  or  such  further  time  may  be  allowed 
him  as  the  court  deems  reasonable,  to  answer  the  indictment. 

§  312.  How  defendant  may  answer  indictment.  —  In 
answer  to  the  indictment,  the  defendant  may  either  move  the 
court  to  set  the  same  aside,  or  may  demur  or  plead  thereto. 

See  People  ▼.  Petrea,  92  N.  Y.  128, 145;  People  y.  CUmenU,  5  N.  Y  Cr.  Bep. 
292;  People  ▼.  Price,  6  id.  143. 

A  motion  to  set  aside  an  indictment  cannot  be  made  until  the  defendant  \b 
arraigned  thereupon.  People  y.  Equitable  Oae-ligJU  Co,,  6  N.  Y.  Cr.  Rep.  189. 
See  §  815,  poet. 

If  the  indictment  is  lost  after  plea,  the  trial  may  proceed  on  a  copy.  SchvltM 
V.  ^(Ue,  15  T«x.  App.  258;  49  Am.  Rep.  194;  8taU  v.  Qardnor,  18  Lea,  184; 
49  Am.  Rep.  660. 


CHAPTER  V. 
BETTING  A8IDB  THE  INDICTMENT. 

Oboxigh  818.  Indictment,  when  set  aside  on  motion. 

814.  Defendant,  when  precluded  from  objecting  to  Indictment  fai  aqf 

other  manner. 

815.  Motion,  when  heard. 

816.  If  denied,  defendant  must  immediately  demur  or  plead. 

817.  If  granted,  defendant  discliarged,  unless  the  case  be  submitted 

to  the  same  or  another  grand  jury. 

818.  Effect  of  order  for  re-submission. 

819.  When  new  indictment  not  found. 

820.  Order  to  set  aside  indictment,  no  bar  to  another  prosecaticii. 

g  313.  Indictment,  when  set  aside  on  motion.  —  The 

indictment  must  be  set  aside  by  the  court  in  which  the  defendant 
is  arraigned,  and  upon  his  motion,  in  either  of  the  following 
cases,  but  in  no  other : 

1.  When  it  is  not  found,  indorsed  and  presented  as  prescribed 
in  sections  two  hundred  and  sixty-eight  and  two  hundred  and 
seventy-two ; 
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2.  When  a  person  has  been  permitted  to  be  present  during  the 
session  of  the  grand  jnry,  wnile"  the  charge  embraced  in  the 
indictment  was  under  consideration,  except  as  provided  in  sections 
two  hundred  and  sixty-two,  two  hundred  and  sixty-three  and  two 
hundred  and  sixty-four. 

Amended  18d7,  chap.  427 ;  in  effect  May  14, 18d7,  by  adding  the  words  "  but 
in  no  other/'  in  line  4. 

See  People  v.  Bradner,  107  N.  Y.  1 ;  People  v.  Petrea,  W  id.  145  ;  80  Hun, 
«.  101  ;  64  How.  Pr.  139  ;  PeopU  v.  Harmon,  84  Miac.  Rep.  211. 

A  defendant  in  moring  to  set  aside  an  indictment  is  not  confined  to  the 
groands  specified  in  this  section.  People  ▼.  Clements,  5  N.  Y.  Cr.  Bep.  288; 
People  V.  Price,  6  id.  141,  145,  note.  Contra,  People  y,  EqulialleQae-liglU  Co., 
6  N.  Y.  Cr.  Rep.  180. 

The  provisions  of  this  section  have  reference  only  to  motions  based  on  the 
grounds  therein  stated,  and  require  the  motions  based  on  those  grounds  be  made 
before  pleading  to  the  indictment.     People  v.  Clements,  5  N.  Y.  Cr.  Rep.  28S. 

A  defendant  cannot  compel  the  exhibition  to  himself  or  his  counsel,  of  the 
nunutes^of  the  grand  jury,  or  the  testimony  of  the  people's  witnesses  before  it, 
for  any  other  purpose  than  to  enable  him  to  set  aside  the  indictment  on  the 
grounds  specified  in  this  section.    People  y.  Richmond,  5  N.  Y.  Cr.  Hep.  97. 

§  314.  Defendant,  when  precluded  from  objecting  to 
indictment  in  any  other  manner.  —  If  the  motion  to  set 
aside  the  indictment  be  not  made,  the  defendant  is  precluded 
from  afterward  taking  the  objections  mentioned  in  the  last  section. 


§  315.  Motion,  when  heard. —  The  motion  to  set  aside  an 
indictment  must  be  heard  at  the  time  of  the  arraignment,  unless, 
for  good  cause,  the  court  postpone  the  hearing  to  another  time. 

A  motion  to  set  aside  an  indictment  cannot  be  ma'le  until  the  defendant  is 
arndgned  thereupon.     People  v.  Oas-light  Co,,  6  N.  Y.  Cr,  Rep.  189. 

§  316.  If  denied,  defendant  must  immediately  demur 
or  plead.— If  the  motion  be  denied,  the  defendant  must  imme- 
diately answer  the  indictment,  either  by  demurring  or  pleading 
thereto. 

§  317.  If  granted,  defendant  discharged,  unless  the 
ease  be  submitted  to  the  same  or  another  grand  jury. — 

If  the  motion  be  granted,  tlie  court  must  order  that  the  defend- 
ant, if  in  custody,  be  discharged  therefrom,  or  if  under  bail,  that 
his  bail  be  exonerated,  or  if  he  have  deposited  money  instead  of 
bail,  that  the  money  be  refunded  to  him,  unless  the  court  direct 
/that  the  case  be  re-submitted  to  the  same  or  another  grand  jury. 
See  Peoples.  ClemenU,  5  N.  Y.  Cr.  Rep.  289,  297. 
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§  318.  Effect  of  order  for  reH9ubmis8ion«  —If  the  court 
direct  that  the  case  be  re-snbmitted,  the  defendant,  if  already  in 
custody,  must  so  remain,  unless  he  be  admitted  to  bail ;  or  if 
already  admitted  to  bail,  or  money  have  been  deposited  instead 
thereof,  the  bail  or  money  is  answerable  for  the  appearance  of  the 
defendant  to  answer  a  new  indictment. 

See  People  v.  Clements,  5  N.  Y.  Cp.  R>p.  299;  People  v.  Price,  6  id.  145. 

§  319.  When  new  Indictment  not  found. —  Unless  a  new 
indictment  be  found,  before  the  next  grand  jury  of  the  county  is 
discharged,  the  court  must,  on  the  discharge  of  such  grand  jury, 
make  the  order  prescribed  by  section  three  hundred  and  seventeen. 
In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880L 

§  320.  Order  to  set  aside  indictment  no  bar  to  another 
prosecution. —  An  order  to  set  aside  an  indictment,  as  provided 
in  this  chapter,  is  no  bar  to  a  future  nrosecution  for  the  same 
ofiense. 


CHAPTER  VI. 

DEMTTBREB. 


flBonoN  821.  Only  pleading  for  defendant,  is  demurrer  cr  plot 
823.  Demurrer  or  plea,  when  put  in. 

823.  Ch-ounds  of  demurrer. 

824.  Demurrer,  how  put  in,  and  its  form. 

825.  When  heard. 

826.  Judgment  on  demurrer. 

827.  If  allowed,  judgment  a  bar  to  another  prosecution,  unless  direc- 

tion that  the  case  be  re-submitted  to  the  same  or  another  grand 
jury. 

828.  If  re-submission  not  ordered,  defendant  discharged. 

829.  Proceedings,  if  re-submission  ordered. 

880.  If  demurrer  disallowed,  defendant  may  be  permitted  to  plead; 

when  he  must  do  so,  and  effect  of  his  omission. 
831.  When  objections,  forming  ground  of  demurrer,  may  be  taken  at 

the  trial,  or  in  arrest  of  judgment. 

§321.  Only  pleading  for  defendant,  is  demurrer  of 
plea.  —  The  only  pleading  on  the  part  of  the  defendant  is  either 
a  demnrrer  or  a  plea. 

See  1  Bish.  CWm.  Proc.,  §  775;  People ▼.  Peerw,  WN.  Y.  128;  People  ▼.  Com. 
way,  97  id.  68,  70;  People  v.  Bradner,  107  id.  9. 
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§  322.  Demurrer  or  plea,  when  put  in. —  Both  the  demur- 
rer and  the  plea  must  be  put  in,  either  at  the  time  of  the  arraign- 
ment, or  at  Bucli  other  time  as  maj  be  allowed  to  the  defendant 
for  that  purpose. 

See  1  Bish.  CMm.  Proc,  §  775. 

323.  Grounds  of  demurrer. —  The  defendant  may  demur  to 
the  indictment,  when  it  appears  upon  the  face  thereof : 

1.  That  the  grand  jury,  by  which  it  was  found,  had  no  legal 
authority  to  inquire  into  the  crime  charged,  by  reason  of  its  not 
being  within  the  local  jurisdiction  of  the  county ;  or 

2.  That  the  indictment  does  not  conform  substantially  to  the 
requirements  of  sections  two  hundred  and  seventy-five  and  two 
hundred  and  seventy-six ;  or 

3.  That  more  than  one  crime  is  charged  in  the  indictment 
within  the  meaning  of  sections  two  hundred  and  seventy-eight 
or  two  hundred  and  seventy-nine ;  or 

4.  That  the  facts  stated  do  not  constitute  a  crime ;  or 

5.  That  the  indictment  contains  matter,  which,  if  true,  would 
constitute  a  legal  justification  or  excuse  for  the  acts  charged,  or 
other  legal  bar  to  the  prosecution. 

Sec  People  v.  Clements,  107  N.  Y.  210;  People  v.  Conv>a/y,  97  id.  68;  3  N. Y.  Cr. 
Rep.  577;  20  Week.  Dig.  244;  People  ▼.  Rieharde,  44  Hun,  288;  6  N.  Y.  Cr.  Rep. 
870;  People  v.  Ca^,  8  id.  582;  People  v.  Cooper,  id.  119;  People  ▼.  Wiee,  id.  804; 
People  V.  Cole,  2  id.  110;  People  v.  Peck,  id.  817;  People  ▼.  Durrin,  id.  884; 
People  V.  UpUm,  88  Hun,  107;  4  N.  Y.  Cr.  Rep.  455;  People  v.  Menken,  86  Hun, 
99;  8  N.  Y.  Cr.  Rep.  288;  People  v.  (TDonnell,  46  Hun,  860. 

§  324.  Dexntirrer,  how  put  in,  and  its  form. — The  demur- 
rer must  be  in  writing,  signed  either  by  the  defendant  or  his 
counsel,  and  filed.  It  must  distinctly  specify  the  grounds  of 
objection  to  the  indictment,  or  it  may  be  disregarded. 

See  People  ▼.  McCarthy,  110  N.  Y.  814. 

§  325.  When  heard.  —  Upon  the  demurrer  being  filed,  the 
objections  presented  thereby  must  be  heard  at  such  time  as  the 
coiurt  may  appoint. 

§  326.  Judgment  on  demurrer.  —  The  court  must  give 
judgment  upon  the  demurrer,  either  allowing  or  disallowing  it ; 
and  an  order  to  that  effect  must  be  entered  upon  the  minutes. 

See  People  ▼.  Cooper,  8  N.  Y.  Cr.  Rep.  119. 
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§  327.  If  allowed,  judgment  a  bar  to  another  proeecu* 
Hon,  iinleBS  direction  that  the  case  be  re-submitted  ta 
the  same  or  another  grand  jury.  —  If  the  demurrer  be 
allowed,  the  judgment  is  final  upon  the  indictment  demurred  to, 
and  is  a  bar  to  another  prosecution  for  the  same  o£Eense,  unless 
the  court,  being  of  opinion  that  the  objection  on  which  the  demur- 
rer is  allowed  may  be  avoided  in  a  new  indictment,  direct  the 
case  to  be  resubmitted  to  the  same  or  another  grand  jury. 

See  Peo^  v.  Rkha/rds,  44  Hun,  288;  5  N.  T.  Cr.  Rep.  870;  PeopU  v.  Clements, 
id.  297. 


§  828.  If  re-submission  not  ordered,  defendant  dis* 
charged* —  If  the  court  do  not  direct  the  case  to  be  re-submitted 
the  defendant,  if  in  custody,  must  be  discharged,  or  if  admitted 
to  bail,  his  bail  is  exonerated,  or  if  he  have  deposited  money 
instead  of  bail,  the  money  must  be  refunded  to  him. 

See  §§  817,  818,  ante;  People  v.  Petrea,  92  N.  Y.  128,  144;  People  r. 
Clements,  6  N.  T.  Cr.  Rep.  297;  People  v.  O'DonneU,  46  Hun,  362. 

§  329.  Proceedings,  if  re-submission  ordered,  —  If  the 

court  direct  that  the  case  be  submitted  anew,  the  same  proceed* 
ings  must  be  had  thereon  as  are  prescribed  in  sections  three  hun- 
dred and  eighteen  and  three  hundred  and  nineteen. 

See  People  v.  Petrea,  92  N.  T.  128, 145. 

§  330.  If  demurrer  disallowed,  defendant  may  be  per- 
mitted to  plead ;  when  he  must  do  so,  and  effect  of  his 
omission. —  If  the  demurrer  be  disallowed,  the  court  must  per- 
mit the  defendant,  at  his  election,  to  plead,  which  he  must  do 
forthwith,  or  at  such  time  as  the  court  may  allow.  If  he  do  not 
plead,  judgment  must  be  pronounced  against  him,  if  the  crime 
charged  is  a  misdemeanor,  otherwise  a  plea  of  '^  not  guilty  "  most 
be  entered. 

See  §  342,  post;  People  v.  Persons,  2  N.  T.  Cr.  Rep.  114;  People   v. 
Cooper,  8  id.  119;  People  v.  Crotty,  30  State  Rep.  46. 

§  331.  When  objections,  forming  ground  of  demurrer^ 
may  be  taken  at  the  trial  or  in  arrest  of  judgment.  — 

The  objections  mentioned  in  section  three  hundred  and  twenty- 
three  can  only  be  taken  by  demurrer,  except  that  the  objection  to 
the  jurisdiction  of  the  court  over  the  subject  of  the  indictment 
or  that  the  facts  stated  do  not  constitute  a  crime,  may  be  taken  at 
the  trial,  under  the  plea  of  not  guilty,  and  in  arrest  of  judgment. 
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See  PeopU  v.  MeCkiriky,  110  N.  T.  314;  People  v.  Buddenneek,  108  id.  497; 
«N.  Y.  C?r.  Rep.  71;  4  id.  230,  252;  PeopU y.  UpUm,  38  Han,  110.  Ill;  People 
T.  jSr«%.  31  id.  226;  2  N.  Y.  Or.  Rep.  18;  PeopU  v.  OeterhotU,  84  Hun.  262; 
PeopU  y.  Menken,  8  N.  T.  Or.  Rep.  283;  People  v.  Sievens,  id.  582. 


CHAPTER  VIL 

PLEA. 

&icno2i382.  Flea  of  guilty  restricted. 
833.  Plea,  how  put  in. 
334.  Its  form. 

835.  Plea  of  guilty,  how  put  in. 

836.  Plea  of  insanity. 

387.  Plea  may  be  withdrawn  by  permission  of  the  court 

338.  What  is  denied  by  a  plea  of  not  guilty. 

339.  What  may  be  given  in  evidence  under  it. 
840,  341.  What  is  deemed  a  former  acquittal. 

842.  If  defendant  refuse  to  answer  indictment,  plea  of  not  guilty  to 
be  entered. 

§  322.  Plea  of  guilty  restricted. —  Tliere  are  three  kinds  of 
pleas  to  an  indictment : 

1.  A  plea  of  guilty. 

2.  A  plea  of  not  guilty. 

8.  A  plea  of  a  former  judgment  of  conviction  or  acquittal  of 
the  crime  charged,  which  may  be  pleaded  either  with  or  without 
the  plea  of  not  guilty. 

A  conviction  shall  not  be  had  upon  a  plea  of  guilty  where  the 

«rime  charged  is  or  may  be  punishable  by  death. 

Amended  by  chap.  427  of  1897.    In  effect  May  14,  1897. 
See  PeopU  ▼.  CignaraU,  110  N.  Y.  29;  PeopU  v.  Petrea,  92  id.  128,  145;  30 
Hun,  98, 101. 

§  333.  Plea,  how  put  in. —  Every  plea  must  be  oral,  and 
innst  be  entered  upon  the  minutes  of  the  court 

See  PeopU  ▼.  Petrea,  80  Hun,  98,  101;  PeopU  v.  (yi^eil,  47  Hun,  157;  Peo^ 
pU  Y.  OOerhont,  84  id.  262. 
Ab  to  standing  mnte,  see  note  to  §  842,  poet. 

§  334.  Its  form. —  The  plea  must  be  entered  in  substantially 
the  following  form : 

1.  If  the  defendant  plead  guilty  to  the  crime  charged  m  the 
indictment,  ^Uhe  defendant  pleads  that  he  is  guilty ;" 
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2.  If  be  plead  guilty  to  any  lesser  crime  than  that  charged  ia 
the  indictment,  "  the  defendant  pleads  guilty  to  the  crime  of  — 
(naming  it). 

3.  If  he  pleads  not  guilty,  "  the  defendant  pleads  not  guilty/' 

4.  If  he  plead  a  former  conviction  or  acquittal :  "  The  defend- 
ant pleads,  that  he  has  already  been  convicted  (or  acquitted,  as 
the  case  may  be),  of^the  crime  charged  in  this  indictment,  by  the 

judgment  of  the  court  of  (naming  it),  rendered  at  

(naming  the  place),  on  the day  of ." 

;g  335.  Plea  of  guilty^  how  put  in. —  A  plea  of  guilty  can 
only  be  put  in  by  the  defendant  himself  in  open  court,  except 
upon  an  indictment  against  a  corporation,  in  which  case  it  may 
be  put  in  by  counsel. 

See  1  Bish.  Crim.  Proc.  §  '.'Ma. 

A  plea  of  guilty  obtained  by  duress  or  fraud  is  a  nullity.    Sanders  ▼.  8tats^ 
97  Ind.  147;  4  Crim.  L.  Mag.  359. 

§  336.  Plea  of  insanity.  —  Whenever  a  person  in  confine- 
ment under  indictment  desires  to  offer  the  plea  of  insanity,  he 
may  present  such  plea  at  the  time  of  his  arraignment,  as  a  speci- 
fication under  the  plea  of  not  guilty. 
See  2  Crim.  L.  Mag.  612 ;  People  v.  McElvaine,  125  N.  Y.  596. 

§  337.  Plea  may  be  withdlrawn  by  permission  of  the 
court. —  The  court  may,  in  its  discretion,  at  any  time  before 
judgment  upon  a  plea  of  guilty,  permit  it  to  be  withdrawn,  and 
a  plea  of  not  guilty  substituted. 

See  **  Withdrawal  of  Plea  of  Guilty,"  11  Crim.  L.  Mag.  479;  People  v.  Joyce, 
4N.  T.  Cr.  Rep.  348;  Com,  v.  Mdhoney,  115  Mass.  151;  Pattee  v.  State,  109 
Ind.  545;  State  v.  OehUlager,  38  Iowa,  297. 

§  338.  What  is  denied  by  a  plea  of  not  guilty.  —  The 

plea  of  not  guilty  is  a  denial  of  every  material  allegation  in  the 

indictment. 

See  §  881,  ante;  People  v.  Bradley,  33  State  Rep.  565. 
Former  conviction  cannot  be  given  nnder  a  plea  of  not  guilty.     People  v^ 
Benjamin,  2  Park.  201. 
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§  339.  What  may  be  given  in  evidence  under  it. — All 

matters  of  fact,  tending  to  establish  a  defense,  other  than  that 
specified  in  the  third  subdivision  of  section  three  hundred  and 
thirty-two,  may  be  given  in  evidence  under  the  plea  of  not  guilty. 

See  PeapU  ▼.  Cxgnarale,  110  N.  Y.  29;  People  v.  Durrin,  2  N.  Y.  Cr.  Rep. 
888. 

§  340.  Wliat  is  deemed  a  former  acquittaL — If  the 
defendant  were  formerly  acquitted  on  the  ground  of  a  varianoe 
between  the  indictment  and  the  proof,  or  the  indictment  were 
dismissed  upon  an  objection  to  its  form  or  substance,  without  a 
judgment  of  acquittal,  it  is  not  deemed  an  acquittal  of  the  same 
offense. 

An  acqaittal  on  the  ground  of  variance  between  tbe  indictment  and  proof 
is  not  sufficient  wbere  tbe  variance  consisted  in  a  failure  to  establish  tbe  par- 
ticular offense  charged.     Canter  v.  People,  1  Abb.  Dec.  805. 

§  341.  What  is  deemed  a  former  acquittal. —  When,  how- 
ever, the  defendant  was  acquitted  on  the  merits,  he  is  deemed 
acquitted  of  the  same  offense,  notwithstanding  a  defect  in  form 
or  substance  in  the  indictment  on  which  he  was  acquitted. 

It  must  appear  that  tbe  defendant  was  put  in  jeopardy  by  tbe  former  trial. 
Canter  v.  People,  1  Abb.  Dec.  305.     See  People  v.  Barrett^  1  Johns.  ft6. 

A  former  acquittal,  though  upon  a  defective  indictment,  may  be  pleaded  in 
bar.  In  tbe  absence  of  proof  to  the  contrary,  it  will  be  presumed  to  have  been 
upon  the  merits.     Croft  v.  People,  15  Hun,  484. 

§  342.  If  defendant  refuse  to  answer  indictment,  plea 
of  not  sruilty  to  be  entered.  —  If  the  defendant  refuse  to 
answer  an  indictment  bj  demurrer  or  plea,  a  plea  of  not  guilty 
must  be  entered. 

See  Abbotfs  Crim.  Brief,  13;  People  v.  Osterhout,  84  Hun,  262;  8  X.  Y.  Cr. 
Rep.  445;  Beg,  v.  Bernard,  1  Fost.  &  Fin.  240;  United  States  v.  Berger,  19 
Blatchf.  249;  EUenioood  v.  Com.,  10  Mete.  222;  Com,  v.  McKcnna,  125  Mass. 
307. 

As  to  BtAuding  mute,  see  4  Bl.  Com.  4a5;  2  Hawk.  P.  C,  cbap.  80,  g  14;  1 
Chit.  Crim.  Law,  424;  1  East  P.  C.  135;  3  Am.  Jur.  158;  Reg,  v.  Berry,  1  (^ 
B.  D.  447;  17  Eng.  Rep.  107;  MaUer  of  Smith,  8  Crim.  Law  Mag.  837. 
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CHAPTER  Vm. 

BEHOVAL   OF  THE  ACTION,   BEFORE  TBIAL. 

SectioH  848.  Existing  writs  ana  proceedings,  to  remove  indictment  befoft 

trial  abolished. 

844.  When,  and  in  what  case,  indictment  may  be  removed  before 

trial 

845.  If  former  trial  were  had,  indictment  may  be  removed  before  the 

new  trial. 

846.  Application  for  removal,  how  made. 

847.  Stay  of  trial,  how  obtained,  to  enable  defendant  to  apply  for 

removal 

848.  Decision  on  application  for  stay,  to  be  indorsed  on  papers  and 

filed. 

849.  If  application  for  stay  be  denied,  no  other  application  can  be 

made. 

850.  Violation  of  last  section  a  misdemeanor  and  contempt,  and  order 

of  removal  to  be  vacated. 

851.  Order  of  removal  to  be  filed,  and  pleadings  and  proceedings  to 

be  transmitted. 

852.  Proceedings  on  removal,  if  defendant  be  in  custody. 

853.  Order  for  removal  must  be  filed,  before  a  juror  is  sworn 

Authority  of  the  cotirt  to  which  indictment  is  removed. 

)  §  343.  Existing  writs  and  proceedings,  to  remove 
Indictment  before  trial  abolished*  —  All  writs  and  other 
proceedings  heretofore  existing,  for  the  removal,  upon  the  appli- 
cation of  the  defendant,  of  criminal  actions  prosecuted  bj  indict- 
ment, from  one  court  to  another  before  trial,  are  abolished. 

See  Abbott's  Crim.  Brief,  §  67. 

The  district  attorney  may  remove  a  criminal  cause  to  the  supreme  court  as  a 
matter  of  course  and  of  right.  People  v.  VermUyea,  7  Cow.  109,  140-141; 
People  v.  Baker,  3  Park.  187,  188, 191;  8  Abb.  Pr.  42;  Baker  v.  Munro,  6  Cow. 
896;  1  Chit.  Crim.  Law  (5th  Am.  ed.),  378.  note  1. 

*'  The  writ  of  certiorari  is  demandable  as  of  right  by  the  crown  (J?.  v.  EaUm, 
2  T.  R.  89),  and  issues  as  of  course  where  the  attorney-general  or  other 
officer  of  the  crown  applies  for  it,  either  as  a  prosecutor  or  as  conducting  the 
defense  on  behalf  of  the  crown  (Id. ;  R.  v.  Lewis^  4  Burr.  2458),  and  this  even 
though  the  certiorari  be  expressly  taken  away  by  statute;  for,  unless  named, 
the  crown  is  not  bound  by  statute."  Arch.  Cr.  PI.  &  Ev.  (17th  Eng.  ed.)  95; 
Qom.  V.  Capp,  48  Penn.  St.  R.  53,  56. 

"  The  writ  of  certiorari  is  demandable  of  absolute  right  only  by  the  king 
himself,  and  to  him  the  court  is  bound  to  grant  it  (4  Burr.  2458;  2  T.  R.  89; 
Hawk,,  b.  2,  chap.  27,  §  27;  1  East,  303,  note  d;  Hand's  Prac.  37;  Dick.  Sees. 
882);  and,  therefore,  when  it  is  applied  for  by  the  attorney-general  or  other 
officer  of  the  crown,  either  as  a  prosecutor,  or  when  he  takes  up  the  defense 
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of  the  partj  indicted  on  acooant  of  his  being  &n  officer  of  the  crown  or  for 
flome  other  reason,  it  mast  issue  as  a  matter  of  course,  and  the  court  has  no 
discretion  to  exercise  (4  Burr.  2458;  1  East,  303,  note  d;  Hand's  Prac.  37;  Rex 
T.  ITiomas,  Mich.  Term,  1815),  and  even  where  a  statute  takes  away  the  cer- 
tiorari it  does  not  extend  to  the  crown  (2  Cliit.  Rep.  136)."  1  Chit,  Crim.  Law 
(5th  Am.  ed.),  378. 

Hawkins  says  (2  Hawk.  Pleas  Crown,  Curwood's  ed.,  p.  401,  §  27):  *'8bc. 
27.  It  hath  been  adjudged  that  wherever  a  certiorari  is  by  law  gran  table  for 
an  indictment  the  court  is  bound  of  right  to  award  it  at  the  instance  of  the 
king,  l>ecauBe  every  indictment  is  the  suit  of  the  king,  and  he  has  a  preroga- 
tive of  suing  it  in  what  court  he  pleases.  But  it  seems  to  be  agreed  that  it  is 
left  to  the  discretion  of  the  <tourt  either  to  grant  or  deny  it  at  the  prayer  of  the 
defendant." 

"  The  application  for  the  certiorari,  whether  to  a  court  or  judge,  except 
when  made  by  the  attorney-general,  should  be  supported  by  an  affidavit  stat- 
ing the  groands  for  it.  As  to  what  grounds  are  sufficient,  see  ante,  025;  B.  v. 
IiOiobitanU  of  Clare,  4  Burr,  2458;  R.  v.  Stannard,  4  T.  R.  161;  R.  v.  Burgeu, 
1  Kenyon,  135;  '*  1  Bum's  Justice  (80th  ed.),  634. 

**  And  general  words  in  an  act  taking  away  the  certiorari  will  not  bind  the 
crown  unless  such  an  intention  is  to  be  collected  from  other  parts  of  the  act. 
fi.  V.  AUen,  15  East.  833,  342;  R.  v.  Ajion,  2  Chitty,  136;  R.  v.  Uabe,  5  T.  R. 
542;  R.  V.  Daeiet,  id.  626;  R.  v.  Cumberland,  6  id.  194; "  1  Bum's  Justice 
(SOih  ed.),  618;  Que^n  v.  Spencer,  9  Ad.  &  Ell.  485;  86  Eng.  C.  L.  R.  264. 

"The  rule  that  a  statute  taking  away  ^rttorart  does  not  bind  the  crown 
unless  named,  is  not  limited  to  cases  where  the  crown  has  an  actual  interest, 
but  extends  to  all  prosecutions  in  the  name  of  the  king."  The  King  V.  Boult- 
hff.i  Ad.  &  Ell.  498;  31  Eng.  C.  L.  R.  226.  See,  also,  People  v.  Herkimer, 
A  Cow.  846, 

Notice  of  the  application  need  not  be  given  to  defendant.  People  v.  Carolin, 
115  N.  Y.  658;  PeopU  v.  VaU,  6  Abb.  N.  C.  211 . 

§  344.  When,  and  in  what  cases,  indictment  may  be 
removed  before  triaL  — A  criminal  action,  prosecuted  by 
indictment,  may,  at  any  time  before  trial,  on  the  application  of 
the  defendant,  be  removed  from  the  court  in  which  it  is  pending, 
•B  provided  in  this  chapter,  in  the  following  cases : 

1.  From  a  connty  court  or  a  city  court,  to  the  6npi*eme  court 
l^eld  in  the  same  county,  for  good  cause  shown ; 

2.  From  the  supreme  court  or  a  county  court,  or  a  city  court 
*o  a  term  of  the  supreme  court  held  in  another  county,  on  the 
gi'ound  that  a  fair  and  impartial  trial  can  not  be  had  in  the 
county  or  city  where  the  indictment  is  pending. 

In  effect,  as  amended,  Jan,  1. 1896;  Laws  1895,  chap.  880. 

5N.  Y.  Cr.  Rep.  160,  note;  Abbott's  Crim.  Brief,  88.  See  People,  ex  rel.,  v. 
<^and  Terminer,  101  N.  Y.  251;  4  N.  Y.  Cr.  Rep.  75;  8  How.  Pr.  (N.  S.) 
^18;  PeopU  v.  Squire,  1  N.  Y.  State  Rep.  534;  4  N.  Y.  Cr.  Rep.  444;  People 
^.  Whitbeck,  1  Alb.  L.  J.  195;  McFar^aiuTe  Case,  7  Abb.  Pr.  (N.  S.)  348. 
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At  common  law  the  venue  in  a  criminal  case  may  be  changed  on  applicatioo 
of  the  prisoner.     Stats  v.  Albee,  61  N.  H.  423;  60  Am.  Rep.  325. 

An  order  changing  the  place  of  trial  in  a  criminal  action  on  the  ground  of 
the  disqualification  of  the  judge,  is  without  jurisdiction  and  void.  People  v. 
McOarvey,  56  Cal.  327. 

'  *  A  statute  allowing  a  change  of  venue  is  not  void  as  conflicting  with  the  const!, 
tutional  right  to  be  tried  in  the  county  where  the  prisoner  is  indicted.  1  Bish^ 
Crim.  Proc.,  §  50;  Dula  v.  8tate,  8  Yerg.  511;  Perteet  v.  People,  70  111.  171. 
But  the  change  can  only  be  made  with  his  consent.  StcUe  v.  Denton,  6  Cold. 
639;  Wheeler  v.  State,  24  Wis.  52;  Dongan  v.  State,  80  Ark.  41;  Cochrane  v. 
State,  6  Md.  400;  Bramlett  v.  StaU,  31  Ala.  376;  StaU  v.  Out,  13  Minn.  341; 
Qut  v.  State,  9  Wall.  35;  1  Bish.  Crim.  Law,  §§  995-998;  Cooley  Const.  Lim. 
319,  and  note."    Smith,  J.,  in  State  v.  Albee,  61  N.  H.  4:23;  60  Am.  Rep.  325. 

In  People  v.  Rourke,  11  Abb.  N.  C.  89,  it  was  held  that  the  facts,  that  an  in- 
dictment was  found  in  the  court  of  sessions,  raises  a  constitutional  question 
which  has  been  decided  by  that  court  upon  a  motion  to  quash;  that  the  law 
does  not  prescribe  a  maximum  punishment  for  the  offense  charged,  and  that 
owing  to  local  excitement  there  will  be  difficulty  in  procuring  a  fair  trial,  do 
not  present  grounds  which  authorize  its  removal  to  the  court  of  oyer  and  ter- 
miner of  the  same  county  for  trial. 

If  a  defendant  desires  a  change  of  place  of  trial  of  a  criminal  action  by  rea- 
son solely  of  newspaper  denunciation,  he  must,  especially  where  the  place  of 
publication  of  said  newspapers  is  a  large  city,  where  the  choice  of  jurors  ia 
great  and  varied,  show  that  this  denunciation  has  had  some  effect  by  way  of 
popular  expression  prejudicial  to  his  rights.  People  v.  Sharp,  5  N.  Y.  Cr. 
Rep.  155. 

In  deciding  an  application  for  changing  the  place  of  trial,  the  court  should 
be  governed  by  the  facts  shown  and  not  by  the  impressions  and  conclusions  of 
witnesses  and  parties.     People  v.  Railroad  Co.,  4  Park.  602;  16  How.  Pr.  106. 

The  venue  will  not  be  changed  upon  affidavits  expressing  mere  belief  that  the 
prisoner  cannot  obtain  a  fair  and  impartial  trial  in  the  county  where  the  indict- 
ment is  found.     People  v.  Bodine,  7  Hill,  147;  People  v.  Sammis,  3  Hun,  560. 

But  the  affidavits  must  set  forth  the  facts  and  circumstances  so  that  the 
court  may  judge  whether  the  application  is  well  founded.  People  v.  Bodine, 
7  Hill,  147;  People  v.  Sammis,  3  Hun,  560. 

It  is  a  sufficient  reason  for  changing  the  place  of  trial  that  a  fair  and  impar- 
tial trial  cannot  be  had  in  the  county  in  which  the  venue  is  laid.  People  v. 
Long  Island  B.  Co,,  4  Park.  602;  16  How.  Pr.  106. 

To  entitle  a  defendant  to  a  removal  of  a  criminal  action  to  another  county  he 
must  make  out  a  clear  and  convincing  case  that  by  reason  of  popular  passion 
or  prejudice  he  cannot  have  a  fair  trial  in  a  county  where  the  venue  is  laid. 
People  V.  Sharp,  5  N.  Y.  Cr.  Rep.  155;  People  v.  Sammis,  3  Hun,  560;  People 
V.  VcrmUyea,  7  Cow.  139;  People  v.  Bodine,  7  Hill,  147.  See,  also,  5  N.  Y. 
Cr.  Rep.  160,  note;  25  W.  L.  Bull.  366. 

Ordinarily,  where  the  place  of  trial  is  changed  in  a  criminal  case,  an  adjoin- 
ing county  should  be  selected.     People  v.  Baker,  3  Park.  181;  3  Abb.  Pr.  42. 

But  if  the  necessity  which  requires  the  change  calls  for  it,  a  more  remote 
county  may  be  designated.     People  v.  Baker,  3  Park.  181 ;  3  Abb.  Pr.  42. 
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§  345.  If  fbrmer  trial  were  had,  indictment  may  be 
removed  belbre  the  new  triaL — If  one  or  more  trials  be  had, 
and  a  new  trial  is  necessary,  either  by  reason  of  the  discharge  of 
a  jury  without  a  verdict,  or  of  the  granting  of  a  new  trial,  the 
removal  may  be  allowed  at  any  time  before  the  new  trial. 

§  346.  Application  for  removal,  how  made. —  The  appli- 
cation for  the  order  of  removal  must  be  made  to  the  supreme 
court,  at  a  special  term  in  the  district,  upon  notice  of  at  least  ten 
days  to  the  district  attorney  of  the  county  where  the  indictment 
is  pending,  with  a  copy  of  the  affidavits  or  other  papers  on  which 
the  application  is  founded. 

See  People  v.  Baker,  3  Park.  181. 

The  gnutting  of  an  order  for  removal  rests  ^in  the  sound  discretion  of  the 
court.    Peopie  v.  Sessions,  10  Abb.  N.  C.  192;  62  How.  416. 

Wbeie  the  questions  urged  as  a  groand  for  removal  have  already  been 
passed  upon  by  the  court  having  present  jurisdiction,  an  order  of  removal 
will  not  be  granted.  People  v.  Bourke,  11  Abb.  N.  C.  89;  distinguished,  Peo* 
pfe  V.  Clark,  5  N.  T.  L,  J.  248, 

• 

§  347.  Stay  of  trial,  how  obtained  to  enable  defendant 
to  apply  for  removaL —  To  enable  the  defendant  to  make  the 
.application,  a  judge  of  the  supreme  court  may,  in  his  discretion, 
'apon  good  cause  shown  by  affidavit,  make  an  order  staying  the 
trial  01  the  indictment,  until  the  application  can  be  made  and 
decided. 

The  application  should  ordinarily  be  upon  notice  to  the  district  attorney; 
tod  the  affidavit  should  state  with  precision  and  accuracy  the  exact  situation 
of  the  indictment,  the  steps  already  taken  in  the  court  from  which  removal  is 
sought ,  and  the  supposed  intended  action  in  each  court,  while  the  applicatiou 
is  being  made.     People  v.  Rourke\  11  Abb.  N.  C.  89. 

§  348.  Decision  on  application  for  stay,  to  be  indorsed 
on  papers  and  filed. —  When  an  application  for  an  order  to 
stay  the  trial  is  made  to  the  supreme  court,  it  must  indorse  its 
dedsion  on  the  affidavits  or  other  papers  presented,  and  cause 
them  to  be  immediately  filed  with  the  clerk  of  the  court  in  which 
the  indictment  is  pending. 

§  349.  If  application  for  stay  be  denied,  no  other  appli^ 
cation  can  be  made. —  If  tlie  application  for  an  order  to  stay 
the  trial  has  been  made  before  one  judge  and  denied,  a  similar 
application  cannot  be  made  to  another  jndgc. 
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§  350.  Violation  of  last  section  a  misdemeanor  and 
contempt,  and  order  of  removal  to  be  vacated. — A  viola- 
tion of  the  last  section  is  punishable  not  only  as  a  misdemeanor 
but  as  a  contempt  of  the  court  in  which  the  indictment  is  pend- 
ing ;  and  that  court  must  vacate  ac  order  of  removal  made  in 
violation  thereof. 

See  People,  ex  rel.,  v.  Court  of  Oyer  and  Terminer,  101  N.  Y.  251;  4  N.  Y. 
Cr.  Rep.  75. 

§  351.  Order  of  removal  to  be  flled^  and  pleadings  and 
proceedings  to  be  transmitted. —  If  the  supreme  court  order 
the  removal  of  the  action,  a  certified  copy  of  the  order  for  that 
purpose  must  be  delivered  to  and  filed  with  the  clerk  of  the  court 
where  the  indictment  is  pending,  who  must  thereupon  transmit 
the  same,  with  the  pleadings  and  proceedings  in  the  action, 
including  all  undertakings  for  the  appearance  of  the  defendant 
or  of  the  w^itnesses,  or  a  certified  copy  of  the  same,  to  the  court 
to  which  the  action  is  removed. 

§  352.  Proceedings  on  removal,  if  defendant  be  in  cus- 
tody.—  If  the  defendant  be  in  custody,  and  the  removal  be  into 
anotlier  county  tlian  that  where  the  indictment  is  pending,  the 
order  must  provide  for  'the  removal  of  the  defendant,  by  the 
slieriflE  of  the  county  wliere  he  is  imprisoned,  to  the  custody  of 
the  proper  officer  of  the  county  to  which  the  action  is  removed, 
and  he  must  be  forthwith  removed  accordingly.  ^ 
In  effect,  as  amended,  Jan.  1, 1896;  Laws  1895,  chap.  880 

§  353.  Order  for  removal  must  be  filed  before  a  juror  is 
sworn;  authority  of  the  court  to  which  indictment  is 
removed.  —  An  order  for  the  removal  of  the  action  is  of  no 
effect  unless  a  certified  copy  thereof  be  filed,  as  required  by  sec- 
tion three  hundred  and  fifty-one,  before  a  juror  is  sworn  to  try 
the  indictment.  When  thus  filed,  the  court  to  which  the  action 
is  removed  must  proceed  to  trial  and  judgment  thereiiL 
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TITLE  VI. 

or  THB  PB00EBDIN08  ON  THE  INDICTMENT,  BEFOBB  TBIA&. 

Chaptkb    L  The  mode  of  trial. 

IL  Formation  of  the  trial  juiy, 
TIL  ChalleDglng  the  Juiy. 

CHAPTER  L 

THB  MODE  OF  TSIAL. 

fiBcnoK  854.  Issue  of  fact  defined. 

855.  How  tried. 

856.  Appearance. 

857.  Preparation  for  trial 

§  854.  Iflsne  of  fact  deflnecL— An  issue  of  fact  arisea, 

1.  Upon  a  plea  of  not  guilty ;  or 

2.  Upon  a  plea  of  a  former  conviction  or  acquittal  of  the  same 
crime. 

§  355.  How  tried. —  An  issue  of  fact  must  be  tried  by  a  JU17 
of  the  county  in  which  the  indictment  was  found,  unless  the 
action  6e  removed,  by  order  of  the  supreme  court,  into  another 
county,  as  provided  in  the  second  subdivision  of  section  three 
hundred  and  forty-four. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 

The  proTisions  of  the  sixth  amendment  to  the  Federal  Constitiitioo,  that  *'  In 
all  criminal  prosecutions  the  accused  shall  enjoy  the  right  to  a  speedy  and 
public  trial  by  an  impartial  jury,"  etc.,  relates  only  to  proceedings  in  the  federal 
coarts.  Peoplev.  Penholhw,  42  Hud,  103;  People  v.  Williams,  35  id.  518; 
.  TwUcheU  V.  Com.,  7  Wall.  321;  WitJurs  v.  Buckley,  20  How.  (U.  S.)  84,  90, 
91;  Walker  v,  Sauvinet,  92  U.  S.  90;  U,  S.  v,  Cruiks/uink,  id.  542;  Joseph  v. 
BidweU,  28  La.  Ann.  882;  26  Am.  Rep.  102;  Pi-escoUy.  State,  19  Ohio  St.  184; 
2  Am.  Rep.  388. 

Article  1,  section  2  of  the  State  Constitution  provides: 

••  The  trial  by  jury  in  all  cases  in  which  it  has  been  heretofore  used  shall 
remain  inviolate  forever;  but  a  jury  trial  may  be  waived  by  the  parties  in  all 
dvil  cases  in  the  manner  to  be  prescribed  by  law." 

The  jury  intended  is  a  common-law  jury  of  twelve  men.  People  v.  Wyne* 
hamer,  13  N.  Y.  878;  Harris  v.  People  (ill.),  40  Alb.  L.  J.  28;  People  v.  Clark,  33 
Hun,  376.  ' 

The  word  "heretofore,"  in  this  clause  of  the  constitution  of  1846,  means- 
before  1846,  and  not  simply  before  1777;  People  v.  WyneJiamer,  13  X.  Y.  378. 

A  corporation  is  entitled  to  a  jury  wherever  an  individual  is.  People,  ex  rsL 
Baldwin,  ▼.  Haws,  37  Barb.  440. 
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In  this  state  a  trial  by  twelve  jarors  cannot  legally  be  waived  by  the  prisoner 
in  a  criminal  case.  People  v.  Cancemi,  18  N.  Y.  128.  See,  also,  Abbott's  Crim. 
Brief,  88;  Cooley  Const.  Lim.  819;  State  v.  Carman,  63  Iowa,  130;  50  Am.  Rep. 
741;  State  v.  Kaufman,  51  Iowa,  578;  83  Am.  Rep.  148;  20  Alb.  L.  J.  291;  State 
V.  DavisM  Mo.  684;  27  Am.  Rep.  387;  Harris  v.  People,  15  Am.  St.  153. 

In  a  criminnl  prosecution  it  is  the  right  of  the  accused  to  require  the  charge 
to  be  proved  in  the  vicinity  or  neighborhood  where  the  fact  happened.  Com. 
v.  Parker,  2  Pick.  550,  553;  Com,  v.  Coatley,  118  Mass.  1;  State  v.  Albce,  61 
N.  H.  423;  60  Am.  Rep.  825,  827,  and  cases  cited.  See,  also,  Sv>art  v.  Kimball, 
44  Mich.  448;  Blake  v.  Everman,  56  Hun,  453. 

An  accessory  can  only  be  indicted  and  tried  in  the  county  where  his  offense 
was  committed  although  the  principal  offense  was  committed  in  another 
county.  People  v.  Hall,  57  How.  Pr.  342,  347-348. 

§  356.  Appearance. — If  the  indictment  be  for  a  misdemeanor, 
the  trial  may  be  had  in  the  absence  of  the  defendant,  if  he  app^ir 
by  counsel ;  but  if  the  indictment  be  for  a  felony,  the  defendant 
must  be  personally  present. 

See  §  297,  ante,  §§  427,  434,  post;  11  Crim.  L.  Mag.  173. 

One  indicted  for  felony  must  sit  in  the  dock  during  trial,  unless  on  bail. 
Fucker's  Case,  5  C.  H.  Rec.  164. 

A  prisoner  tried  for  felony  must  be  present  at  the  impaneling  of  the  jury. 
State  V.  Smith,  90  Mo.  37;  59  Am.  Rep.  4. 

The  judgment  record  of  a  conviction  for  felony  need  not  show  the  constant 
presence  of  the  prisoner  during  trial.  Stephens  v.  People,  19  N.  Y.  649;  4 
Park.  396. 

During  a  trial  for  felony  the  prisoner  stepped  to  an  ante-room,  connecting 
with  the  court-room  by  swinging  doors  and  only  fifteen  or  twenty  feet  distant, 
to  telephone  to  a  witness,  and  was  absent  five  minutes.  This  was  against  the 
district  attorney's  objection.  During  such  absence  the  prisoner's  counsel  con- 
tinued the  cross-examination  of  a  witness.  Held,  not  a  violation  of  the  require- 
ment that  the  prisoner  shall  "  be  personally  present  during  the  trial."  People 
V.  Bragle,  10  Abb.  N.  C.  800;  63  How.  Pr.  143;  88  N.  Y.  585;  42  Am.  Rep.  269. 

It  is  error  to  refuse  to  allow  the  prisoner  with  his  counsel  to  accompany  the 
jury  when  they  view  the  scene  of  the  alleged  crime,  under  section  411  of  this 
Code.  People  v.  Palmer,  5  N.  Y.  Cr.  Rep.  106;  43  Hun,  407.  But  see  Peojde  v. 
Bonney,  19  Cal.  426. 

If,  after  the  jury  have  retired  for  deliberation,  they  return  into  court  and  ask 
certain  questions  as  to  the  evidence,  it  is  error  in  the  court  to  answer  the  same 
in  the  absence  of  the  prisoner.  He  is  entitled  to  be  personally  present  when 
any  instruction  is  given  to  the  jury  having  a  tendency  to  influence  the  verdict. 
Maurer  v.  People,  43  N.  Y.  1. 

The  personal  presence  of  the  defendant  is  not  necessary  on  tue  argument  or 
at  the  decision  of  the  appellate  court.     People  v.  Clark,  1  Park.  860. 

A  defendant  indicted  for  a  misdemeanor  cannot  be  tried  in  his  absence,  un* 
less  he  has  unequivocally  waived  his  right,  and  given  express  authority  to  his 
attorney  to  submit  to  such  trial.    People  v.  Wilkes,  5  How.  Pr.  105. 
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On  a  motion  toqnaah  it  is  not  necessary  that  the  defendant  l>e  present  in  court 
•during  the  argument.     People  v.  VaU,  57  How.  Pr.  81;  6  Abb.  N.  C.  206. 

§  357.  Preparation  for  trial. — ^After  his  plea,  the  defend- 
aui  is  entitled  to  at  least  two  days  to  prepare  for  his  trial,  if  he 
require  it. 


CHAPTER  IL 


FOBICATION   OF   THE  TRIAL   JTTBT. 

Section  858.  Jurors  in  criminal  courts. 

§  358.  Jurors  in  criminal  courts. —  The  trial  jury  is  formed, 
as  prescribed  by  the  Code  of  Civil  Procedure. 

See  PeopU  v.  Jaekaon,  111  N.  Y.  369;  11  Crim.  L.  Mag.  228;  PeopU  r.  John* 
«m,  110  N.  T.  140;  46  Hun,  672. 

The  legishiture  may  regelate  the  manner  of  procuring  a  jury.  Stokes  v. 
People,  53  N.  Y.  164;  Oardner  v.  People,  6  Park.  165. 

Where  mere  irregularities  in  drawing  a  jury  are  not  prejudicial  to  defend- 
ant, they  are  not  grounds  of  error.  Cox  v.  Pe<>ple,  80  N.  Y.  500;  FHery  v. 
People,  2  Keyes,  425;  Ferris  v.  People,  Vi  N.  Y.  125;  Dolan  v.  People,  64  id. 
485   People  v.  Petrea,  80  Hun,  98;  92  N.  Y.  128. 

Qualifications  of  jurors.  Code  Civ.  Proc.,  g^  1027-1082,  inclusive;  forma, 
tion  of  the  jury,  Id.,  g§  1168-1180,  inclusive;  Id.,  §§  1190,  3350,  8351. 

An  alien  is  not  entitled  to  a  special  jury.     Id.,  §  1190. 

Trial  jurors  in  Kings  county.     Id.,  §§  1029,  1126-1162, 1174,  1191. 

Trial  jurors  in  the  dty  and  county  of  New  York.  Id.,  g§  1029,  1079-1126. 
1174,  1191. 


CHAPTER  III. 

CHALLENGING  THE   JUKY. 

fiaonoN  359.  Definition  and  division  of  challenges. 

860.  When  there  are  several  defendants,  they  must  unite  in  thelf 

challenges. 

861.  Challenge  to  the  panel,  defined. 

862.  Upon  what  founded. 

863.  When  and  how  taken. 

864.  If  sufllciency  of  the  facts  be  denied,  adverse  party  may  except; 

exception,  how  made  and  tried. 
866.  If  exception  overruled,  court  may  allow  denial  of  challenge;  If 
allowed,  may  permit  challenge  to  be  amended. 

18 
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Section  866.  Denial  of  cballenge,  how  made,  and  trial  thereof. 

867.  Who  may  be  examined  on  trial  of  challengu. 

868.  If  challenge  allowed,  jury  to  be  discharged;  if  disallowed,  Jury 

to  be  impanneled. 

869.  Defendant  to  be  informed  of  his  right  to  challenge  an  individual 

juror. 

870.  Kinds  of  challenge  to  individual  juror. 

871.  Challenge,  when  taken. 

872.  Peremptory  challenge. 

873.  Number  of  peremptory  challenges  to  which  defendant  ia  entitled 

874.  Definition  and  kinds  of  challenge  for  cause. 

875.  General  causes  of  challenge. 

876.  Particular  causes  of  challenge. 

877.  Grounds  of  challenge  for  implied  bias. 

878.  Grounds  of  challenge  for  actual  bias. 

879.  Exemption,  not  a  ground  of  challenge. 

880.  Causes  of  challenge,  how  stated. 

88 L  Exceptions  to  challenge  and  denial  thereof. 

882.  Challenge,  how  tried,  if  denied. 

883.  Juror  challenged  may  be  examined  as  a  witness. 

884.  Rules  of  evidence  on  trial  of  challenge. 

885.  Challenges,  first  by  defendant  and  then  by  the  peopla 

886.  Order  of  challenges. 
387.  Jury  to  be  sworn,  etc. 

%  659.  Defiultion  and  division  of  diallenges. — A  challenge 
h  &n  objection  made  to  trial  jurors^  and  is  of  two  kinds : 

1.  To  the  panel ; 

2.  To  an  individnal  juror. 

See  People  v.  Petrea,  80  Hun,  98,  103. 

§  360.  When  there  are  several  defendants,  they  must 

unite  in  their  challenges.  —  When  several   defendants  are 

tried  together  they  cannot  sever  their  challenges,  but  must  join 

therein. 

See  Abbott's  Crim.  Brief.  §  300;  Hiipalje's  Crim.  Proc.,  §  XSH;  State  v.  EarU^ 
18  Am.  Rep.  109;  People  v.  McCalla,  S  Cal.  301. 

§  361.  Challenge  to  the  panel  defined. —  A  challenge  to 
the  panel  is  an  objection  made  to  all  the  trial  jurors  returned, 
and  may  be  taken  as  well  to  the  panel  returned  for  the  term,  as 
to  an  additio  nal  panel  order  to  complete  the  jury. 

In  People  v.  Packeriham,  115  N.  Y.  200,  it  was  held  that  the  objection  that 
Jurors  had  been  discharged  from  the  panel  and  excused  from  further  service 
during  the  term  is  ihot  one  that  may  be  taken  on  a  criminal  trial  bj  a  challenge 
to  the  panel.     See,  also,  People  v.  Jackson,  ill  N.  Y.  869. 
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A  prisoner  can  waive  a  challenge  to  the  array  after  it  is  allowed.  Piersan 
T.  People,  79  N.  T.  484. 

A  challenge  which  has  heen  overraled  is  not  waived  by  asking  the  parties 
if  they  have  any  objections  to  the  jurors  that  have  been  drawn,  and  a  reply  in 
the  negative.     JSathatoay  v.  Helmer,  25  Barb.  29. 

§  362.  TTpon  what  founded. —  A  challenge  to  the  panel  can 

be  foanded  onlj  on  a  material  departure,  to  the  prejudice  of  the 

defendant,  from  the  forms  prescribed  by  the  Code  of  Civil  Pn> 

oedure,  in  respect  to  the  drawing  and  return  of  the  jury,  or  on 

the  intentional  omission  of  the  sherifE  to  summon  one  or  more 

of  the  jurors  drawn. 

'  See  People  v.  Petrea,  92  N,  T.  128,  145;  People  v.  MeQuade,  21  Abb.  N.  C. 
449. 

An  irregolapty  in  the  drawing  of  the  jurors  which  cannot  affect  the  right  ol 
the  prisoner  is  not  ground  for  challenge  to  the  array.  Ferris  v.  People,  35  N. 
T.  125;  48  Barb.  17;  1  Abb.  (N.  S.)  198;  FHert/  v.  People,  2  Keyes,  424;  2 
Abb.  Dec.  215;  54  Barb.  319. 

Not  good  ground  that  the  panel  was  certified  by  the  deputy  clerk.  People  v. 
FuUer,  2  Park.  16:  or  on  the  ground  that  a  certain  class  of  persons  were  ex' 
eluded  in  the  selection  of  grand  jurors.     People  v.  Jetcett,  8  Wend.  314. 

Good  ground  for  challenge,  that  certain  jurors  had  not  been  duly  summoned. 
MeCluekey  v.  People,  5  Park.  308. 

Mode  of  selecting  and  relieving  jurors  when  liable  to  challenge  to  the  array. 
Gardiner  v.  People,  6  Park.  155. 

It  is  no  cause  for  challenge  to  the  array  that  two  sets  of  jurors  were  drawn 
at  the  same  time  from  the  jury  box  for  two  distinct  courts,  if  they  be  kept 
ent^ly  separate.     Crane  v.  Dygert,  4  Wend.  675. 

Nor  that  the  panel  was  drawn  more  than  fourteen  days  before  the  sitting  ol 
the  court.  Id. 

A  challenge  to  the  array,  if  not  made  before  the  jurors  are  sworn*  is  waived. 
Hew  York  v.  Maeon,  4  E.  D.  Smith,  142;  1  Abb.  344. 

The  district  attorney  need  not  verify  his  answer  to  the  challenge  to  the 
array.     Gardiner  v.  People,  6  Park.  155. 

The  withdrawal  of  a  challenge  to  the  array  is  a  waiver  of  any  irregularity 
in  the  drawing  of  the  jury.  Pierson  v.  People,  18  Ilun,  239;  79  N.  Y. 
424. 

§  363.  When  and  how  taken. —  A  challenge  to  the  panel 
most  be  taken  before  a  juror  is  sworn,  and  must  bo  in  writing, 
specifying  distinctly  the  facts  constituting  tlie  ground  of  challenge. 

Challenge  must  be  in  writing.     People  v.  Petrea,  80  Hun,  98,  103. 

A  challenge  made  in  the  alternative  is  bad.  Cox  v.  People,  19  Hun,  480;  8Q 
K.  T.  500.  A  challenge  to  the  array,  if  not  made  before  the  jurors  are  sworn» 
it  waived.  New  York  v.  Mason,  4  E.  D.  Smith,  142;  1  Abb.  844.  An  objec* 
tioik  to  a  juror  most  be  made  when  he  is  called  upon  a  panel  or  it  is  waived. 
MeeordY.  Burling,  1  How.  175.    See  Lindsley  v.  People,  0  Park.  233. 
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§  364.  If  sufficiency  of  the  facts  be  denied,  advene 
party  may  except;  exception,  how  made  and  tried.— 

If  the  sufficiency  of  the  facts  alleged  as  a  ground  of  challenge  be 
denied,  the  adverse  party  may  except  to  tlie  challenge.  The 
exception  need  not  be  in  writing,  but  must  be  entered  upon  the 
minutes  of  the  court ;  and  thereupon  the  court  must  proceed  to 
try  the  sufficiency  of  the  challenge,  assuming  the  facts  alleged 
therein  to  be  true. 

See  §  881,  po8t;  People  v.  Petrea,  30  Hiin,  98,  103. 

It  seems  that  a  verification  of  a  challenge  is  required.  A  demurrer  to  the 
challenge  is  not  the  proper  way  to  raise  the  objection  of  want  of  verificatioo 
Cox  V.  People,  80  N.  Y.  500;  19  Hun,  430. 

The  district  attorney  need  not  verify  his  answer  to  the  array.  Oardiner  v 
People,  6  Park.  155. 

§  365.  If  exception  overruled,  court  may  allow  denial 
of  challenge ;  if  allowed,  may  permit  challenge  to  be 
amended. —  If,  on  the  exception,  the  court  deem  the  challenge 
sufficient,  it  may,  if  justice  require  it,  permit  the  party  excepting, 
to  withdraw  his  exception,  and  to  deny  the  facts  alleged  in  the 
challenge.  If  the  exception  be  allowed,  the  court  may,  in  like 
manner,  permit  an  amendment  of  the  challenge. 
See  People  v.  Petrea,  30  Hun,  98,  103. 

§  366.  Denial  of  challenge,  how  made,  and  trial  thereof! 

If  the  challenge  be  denied,  the  denial  may,  in  like  manner,  be 
oral,  and  must  be  entered  upon  the  minutes  of  the  court ;  and 
the  court  must  proceed  to  try  the  question  of  fact. 

See  People  v.  Petrea,  30  Han,  98,  103. 

If  the  plaintiff  challenge  the  array  for  the  default  of  the  clerk  in  selecting 
the  jurors,  the  defendant  should  join  issue  on  the  challenge,  and  triers  be  ap. 
pointed.     Gardner  v.  Turner,  9  Johns.  2(W. 

A  principal  challenge  for  favor  is  triable  by  the  court.  Pringle  v.  Hu9e,  1 
Cow.  482;  Peoples.  Vermilyea,  7  id.  108;  RandaWs  Case,  5  C.  H.  Rec.  141. 

A  challenge  for  principal  cause  may  be  tried  by  the  court,  and  the  decision 
of  the  court  thereon  is  final.     J^out  v.  People,  4  Park.  71;  id.  182. 

§  367.  Who  may  be  examined  on  trial  of  challenge.-* 
Upon  the  trial  of  the  challenge,  the  officers,  whether  judicial  or 
minifiterial,  whose  irregularity  is  complained  of,  as  well  as  anj 
other  persons,  may  be  examined  to  prove  or  disprove  the  facts 
alleged  as  the  ground  of  the  challenge. 
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§  368.  If  challenge  allowed,  jury  to  be  discharged ;  if 
disallowed,  jury  to  be  Impanneled.— If ,  cither  upon  an 
exception  to  the  challenge  or  a  denial  of  the  facts,  the  challenge 
be  allowed,  the  court  must  discharge  the  jury,  so  far  as  the  trial 
of  the  indictment  in  question  is  concerned.  If  the  challenge  be 
disallowed,  the  court  must  direct  the  jury  to  be  impanneled. 

§  369.  Defendant  to  be  informed  of  his  right  to  chal- 
lenge an  individual  juror.  —  Before  a  juror  is  called,  the 
defendant  must  be  informed  by  the  court,  or  under  its  direction, 
that  if  he  intend  to  challenge  an  individual  juror,  lie  must  do  so 
when  the  juror  appears,  and  before  he  is  sworn. 

See  People  v.  Carpenter,  36  Ilun,  315;  16  Abb.  X.  C.  128;  3  N.  Y.  Cr.  Rep. 
«8;  affirmed,  102  N.  Y.  247;  4  N.  Y.  Cr.  Rep.  185;  PeopU  v.  McLaughlin,  3 
id.  120. 

§  370.  Kinds  of  challenge  to  individual  juror.  —  A  chal< 
lenge  to  an  individual  juror  may  be  taken  either  by  the  people  op 
by  the  defendant,  and  is  either 

1.  Peremptory,  or 

2.  For  cause. 

See  1  Bish.  Crim.  Proc.,  §  940;  Fonts  v.  StaU,  8  Ohio.  96;  MaUUtm  v.  StaU, 
6  Mo.  399;  WUey  v.  State,  4  Blackf.  458;  SeJiafffer  v.  State,  3  Wis.  823;  People 
V.  Coniff,  2  Park.  586. 

The  law  giving  the  prosecution  the  right  of  peremptory  challenge  is  consti- 
mtional.     Walter  v.  People,  33  N.  Y.  147;  6  Park.  16;  18  Abb.  Pr.  147. 

§  371.  Challenge,  when  taken. —  A  challenge  must  be  taken 
when  the  juror  appears,  and  before  he  is  sworn ;  but  the  court 
may,  in  its  discretion,  for  good  cause,  set  aside  a  juror  at  any  time 
before  evidence  is  given  in  the  action. 

The  administering  of  the  oath  to  each  juror  as  he  is  foand  competent  is  a  law- 
ful mode  of  swearing,  and  precludes  a  subsequent  peremptory  challenge  to 
roch  juror.     People  v.  Carpenter,  4  N.  Y.  Cr.  Rep.  39;  38  Hun.  491. 

After  each  juror  has  been  separately  sworn,  the  subsequent  swearing  of  the 
jury  as  a  body,  at  the  request  of  defendant,  does  not  vacate  such  oath  pre- 
viously administered  to  such  juror,  and  defendant's  absolute  right  to  challenge 
peremptorily  a  juror  previously  sworn  is  not  thereby  revived.  People  v.  Car- 
penter, 4  N.  Y.  Cr.  Rep.  39;  38  Hun,  491. 

A  juror  may  be  peremptorily  challenged  at  any  time  before  he  is  sworn, 
whether  he  has  taken  his  seat  in  the  jury  box  or  not.  People  v.  Carpenter,  3 
N.  Y.  Cr.  Sep.  92;  86  Hun,  317;  16  Abb.  N.  C.  130.  In  that  case  during  the 
selection  of  the  jury  the  trial  judge  stated  that  all  challenges  must  be  exhausted 
before  the  jarors  took  their  seats  in  the  box.     Defendant's  counsel  then  said 


142  The  Code  of  Cbiminal  Pbociidure 

he  accepted  a  certain  jaror.  After  the  jary  had  been  completed  and  had  takeD 
their  seats  in  the  box  but  had  not  been  sworn,  defendant's  counsel  peremp- 
torily challenged  the  juror  whom  he  had  previously  accepted.  His  number  of 
peremptory  challenges  had  not  been  exhausted.  The  judge  refused  to  allow 
the  challenge  and  said  it  was  too  late;  heldf  that  the  defendant  had  not  waived 
his  right  to  peremptory  challenge  and  that  the  ruling  was  erroneous. 

Where  a  juror,  after  an  examination  as  to  his  fitness,  is  peremptorily  chal- 
lenged and  does  not  sit,  the  question  whether  there  was  error  in  said  examina- 
tion is  not  brought  up  on  appeal  from  the  judgment.  People  v.  Peimecky,  2 
N.  Y.  Cr.  Rep.  450. 

Error  in  the  examination  of  a  juror  subsequently  peremptorily  challenged 
by  defendant  is  not  ground  for  reversal,  it  not  appearing  that  defendant's 
peremptory  challenges  were  thereby  exhausted.  People  v.  Petmeeky,  2  N.  T. 
Cr.  Rep.  450.  See,  also,  People  y.  McOungil,  41  Cal.  429;  4  Am.  &  Eng.  Encyc. 
of  Law,  829,  note  3;  21  Abb.  N.  C.  458. 

Under  this  section  it  is  within  the  discretion  of  the  trial  judge  to  grant  a 
request  to  discharge  a  juror  after  he  has  been  accepted  and  sworn. 

The  appellate  court  is  not  at  liberty  to  review  this  discretion  in  the  absence 
of  its  abuse.  People  v.  BeckwUh,  3  N.  Y.  SUte  Rep.  104;  108  N.  Y.  869;  (^ 
N.  Y.  Cr.  Rep.  232. 

§  372.  Peremptory  challenge. — A  peremptory  challenge  ia 
an  objection  to  a  juror,  for  which  no  reason  need  be  given,  but 
upon  which  the  court  must  exclude  him. 

See  Thompson  Trials,  §  41;  Rapalje's  Crim.  Proc.,  §  185;  People  y.  Carpen- 
ter, 88  Hun,  490;  4  N.  Y.  Cr.  Rep.  39. 

§  373.  —  Number  of  peremptory  challenges Per- 
emptory challenges  must  be  taken  in  number  as  follows : 

1.  If  the  crime  charged  be  punishable  with  death,  thirty ; 

2.  If  punishable  with  imprisonment  fcr  life,  or  for  a  term  of 
ten  years  or  more,  twenty  ; 

3.  In  all  other  cases,  five. 

The  subject  of  peremptory  challenge  has  always  been  under  legislative  con- 
trol, and  if  it  were  a  right  given  by  common  law,  the  legislative  will  could 
regulate  it.     Walter  v.  PeopU,  32  N.  Y.  147. 

In  Hayes  v.  State,  120  U.  S.  68,  the  court  say:  **  Experience  has  shown  that 
one  of  the  most  effective  means  to  free  the  jury-box  from  men  unfit  to  be  there 
is  the  exercise  of  the  peremptory  challenge.  The  public  prosecutor  may  have 
the  strongest  reasons  to  distrust  the  character  of  a  juror  offered,  from  his 
habits  and  associations,  and  yet  find  it  difficult  to  formulate  and  sustain  a  legal 
objection  to  him.  In  such  cases  the  peremptory  challenge  is  a  protection 
against  his  being  accepted.  The  number  of  such  challenges  must  necessarily 
depend  upon  the  discretion  of  the  legislature,  and  may  vary  according  to  the 
condition  of  different  communities,  and  the  difllculties  in  them  of  securing  in- 
telligent and  impartial  jurors.     The  whole  matter  is  under  its  control.     8loke9 
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"V.  People,  58  N.  Y.  164;  Walter  v.  People,  32  id.  147,  169;  Com,  v.  Doreey,  108 
Mass.  413,  418.  Originally,  by  tbe  common  law,  the  crown  ooald  challenge 
peremptorily  without  limitation  as  to  number.  By  act  of  parliament  passed  in 
the  time  of  Edward  I,  the  right  to  challenge  was  restricted  to  challenges  for 
cause.  But,  by  a  rule  of  court,  the  crown  was  not  obliged  to  show  cause  until 
the  whole  panel  was  called.  Those  not  accepted  on  the  call  were  directed  to 
stand  aside.  If,  when  the  panel  was  gone  through,  a  full  jury  was  obtained, 
it  was  taken  for  the  trial.  If,  however,  a  full  jury  was  not  obtained,  the  crown 
was  required  to  show  cause  against  the  jurors  who  had  been  directed  to  stand 
aside;  and,  if  no  sufficient  cause  was  shown,  the  jury  was  completed  from 
them.  In  this  country  the  power  of  the  legislature  of  a  State  to  prescribe  the 
number  of  peremptory  challenges  is  limited  only  by  the  necessity  of  having 
an  impartial  jury.  In  our  large  cities  there  is  such  a  mixed  population,  there 
is  such  a  tendency  of  the  criminal  classes  to  resort  to  them,  and  such  an  un- 
fortunate  disposition  on  the  part  of  business  men  to  escape  from  jury  duty, 
tliat  it  requires  special  care  on  the  part  of  the  government  to  secure  their  com- 
petent and  impartial  jurors.  And  to  that  end  it  may  be  a  wise  proceeding  on 
the  part  of  the  legislature  to  enlarge  the  number  of  peremptory  challenges  in 
criminal  cases  tried  in  those  cities.  The  accused  cannot  complain  if  he  is  still 
tried  by  an  impartial  jury.  He  can  demand  nothing  more.  Northern  Pac.  It. 
Co.  V.  Herbert,  116  U.  S.  642.  The  right  to  challenge  is  the  right  to  reject, 
not  to  select  a  juror.  If  from  those  who  remain,  an  impartial  jury  is  ob- 
tained, the  constitutional  right  of  the  accused  is  maintained." 

V 

§  374.  Definition  and  kinds  of  challenge  for  cause. — 

A  challenge  for  cause  is  an  objection  to  a  particular  juror,  and  is 
•either, 

1.  General,  that  the  juror  is  disqualified  from  serving  in  any 
cnjBe;  or 

2.  Particular,  that  he  is  disqualified  from  serving  in  the  Case  on 
triaL 

§  375.  General  caufleB  of  challenge.  —  (General  causes  of 
challenge  are : 

1.  A  conviction  for  a  felony , 

2.  A  want  of  any  of  the  qualifications  prescribed  by  the  Code 
of  Civil  Procedure,  to  render  a  person  a  competent  juror. 

As  to  general  prorisions  regarding  the  necessary  qualifications  of  jurors, 
see  Code  Civil  Proc,  §$  1027.  1028. 
Diaqaalification  of  public  officers.     Id..  §  1029. 
Qoalifications  in  Kings  coantv.     Id.,  §§  1029,  1126. 
Qualifications  in  the  city  and  county  of  New  York.     Id.,  §§  1029,  1079. 

§  376.  Particular  causes  of  challenge —  Particular  causes 
-of  challenge  are  of  two  kinds : 
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1.  For  such  a  bias,  as,  when  the  existence  of  tlie  facts  is  asoer- 
iaine(i,  does  in  judgment  of  law  disqualify  the  juror,  and  whick 
is  known  in  this  Code  as  implied  bias ; 

2.  For  the  existence  of  a  state  of  mind  on  the  part  of  the 
juror,  in  reference  to  the  case,  or  to  either  party,  which  satisfies 
the  court,  in  the  exercise  of  a  sound  discretion,  that  such  juror 
cannot  try  the  issue  impartially  and  without  prejudice  to  the  sub- 
stantial rights  of  the  party  challenging,  and  whicli  is  known  in 
this  Code  as  actual  bias.  But  the  previous  expression  or  forma- 
tion of  an  opinion  or  impression  in  reference  to  the  guilt  or 
innocence  of  the  defendant,  or  a  present  opinion  or  impression  in 
reference  thereto,  is  not  a  sufficient  ground  of  challonge  for  actual 
bias,  to  any  person  otherwise  legally  qualified,  if  he  declare  on. 
oath,  that  he  believes  that  such  opinion  or  impression  will  not 
influence  his  verdict,  and  that  he  can  render  an  impartial  verdict 
according  to  the  evidence,  and  the  court  is  satisfied,  that  he  does^ 
not  entertain  such  a  present  opinion  or  impression  as  would  influ- 
ence his  verdict. 

See  note  on  **  Competency  of  Jurors  in  Criminal  Cases,"  6  N,  Y.  Cr.  Rep.  89. 

Note  on  '*  Challenging  Jurors,"  21  Abb.  N.  C.  458;  Abbott's  Crim.  Brief,  128. 

An  existing  opinion  by  a  person  called  as  a  juror  of  the  guilt  or  innocence  of 
the  accused  is  prima  fade  a  disqualification,  and  the  declaration  required  of  the 
juror  to  avoid  the  objection  must  be  certain  and  unequivocal.     People  v. 
McQuade,  110  N.  Y.  284;  21  Abb.  N.  C.  417. 

A  person  called  as  a  juror  on  a  challenge  for  bias,  testified  in  substance,  that 
he  had  an  opinion  in  the  case  which  amounted  to  a  conviction,  founded  upon, 
a  caref uV  perusal  of  the  testimony  ^iven  on  a  former  trial,  and  declared  his 
belief  that  he  could  render  an  impartial  verdict,  was  not  absolute,  but  was 
qualified  by  a  doubt.  Heldy  that  as  matter  of  law  the  overruling  of  the  chal> 
lenge  was  error,  and  that  the  error  was  not  cured  by  the  fact  that  defendant 
had  not  exhausted  his  peremptory  challenges,  and  might  have  -excluded  the 
juror.     People  v.  McQuade,  110  N.  Y.  285,  301,  302;  21  Abb.  N.  C.  284. 

On  the  trial  of  an  indictment  for  murder,  a  juror  challenged  for  actual  bias 
testified  that  he  had  read  the  newspaper  and  had  formed  an  opinion  which  it 
would  take  evidence  to  remove,  but  that  if  accepted  he  would  act  entirely  on 
the  evidence  and  would  not  be  in  any  degree  influenced  by  what  he  had  read; 
he  was  held  competent.  Held,  no  error.  People  v.  Weleh,  1  N.  Y.  Cr.  Rep. 
486;  17  Week.  Dig.  28;  People  v.  Coriictti,  92  N.  Y.  85;  People  v.  Caeey,  96 id. 
115;  People  v.  Crowley,  102  N.  Y.  237;  4  N.  Y.  Cr.  Rep.  261;  People  v.  Otto,  88 
Ilun,  97:  101  N.  Y.  690;  People  v.  WUson,  109  id.  345;  Guetiffv,  State,  66  Ind. 
94;  82  Am.  Rep.  99;  People  v.  Woh  Lee  Mon,  87  State  Rep*r,  284. 

On  examination  by  the  district  attorney,  a  juror  testified  that  he  knew  of  no 
reason  why  he  could  not  render  an  impartial  verdict  upon  the  evidence.  In 
answer  to  the  prisoner's  counsel  he  stated  that  he  had  read  in  the  newspapeis^ 
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flboat  the  oocnmnee,  bat  had  formed  no  opiDion  as  to  the  guilt  or  innocence 
of  the  prisoner;  that  his  mind  was  free  from  any  impression  in  regard 
thereto,  but  that  he  was  of  the  opinion  from  what  he  had  read  that  the  cat- 
astrophe was  the  resalt  of  culpable  negligence  on  the  part  of  some  one,  and 
that  it  would  require  evidence  to  remove  the  impression.  Held,  a  competent 
jnror.  People -v.  Buddsnneek,  103  N.  Y.  486;  9  Crim.  Law  Mag.  92  ;  afflrmii  g 
4  N.  Y.  Cr.  Rep.  230. 

MereljT  reading  newspapers  does  not  disqualify  unless  a  determination  is  ar- 
rived at  deliberately.     Abbot  v.  People,  86  N.  Y.  460. 

A  fixed  and  definite  opinion  in  the  case  on  the  merits  disqualifies.  Balbo  v. 
People,  80  N.  Y.  3^4. 

The  existence  of  a  prejudice  or  bias  in  the  mind,  or  opinion  of  a  juror  against 
any  supposed  or  proposed  defense,  is  not  a  legal  basis  for  a  challenge  to  the 
favor.  People  v.  Carpenter,  4  N.  Y.  Cr.  Rep.  39;  38  Hun,  490;  102  N.  Y.  234; 
1  N.  Y.  State  Rep.  652. 

The  qualifications  of  the  juror  relate  to  the  condition  of  his  mind  at  the  time 
of  his  selection,  not  to  a  mental  condition  which  may  be  produced  by  a  sul)* 
sequent  or  hypothetical  event,  e.  g.,  the  possible  defense  of  insanity.  People  v. 
Beavey,  4  N.  Y.  Cr.  Rep.  89;  38  Hun,  490. 

This  section  does  not  require  that  a  juror  to  be  acceptable  should  say  that  he 
knows  that  he  would  not  be  influenced  by  his  previous  or  present  opinion  or 
impression,  but  only  that  he  believes  he  would  not  be,  and  that  he  believes  he 
can  render  an  impartial  verdict.  People  v.  Willett,  8  N.  Y.  Cr.  Rep.  324;  36 
Han,  500. 

A  juror  is  competent  who  testifies  that  he  has  an  impres-sion  as  to  the  guilt 
or  innocence  of  the  prisoner,  but  that  his  impressions  will  not  influence  his 
verdict;  that  he  can  render  an  impartial  verdict  according  to  the  evidence; 
and  that  he  will  give  the  prisoner  the  benefit  of  every  reasonable  doubt,  and 
acquit  him  if  much  doubt  exists.  People  v.  Clark,  4  N.  Y.  Cr.  Rep.  572  ; 
102  N.  Y.  735. 

In  PeopU  V.  0*jS'eil,  109  N.  Y.  251,  268,  the  district  attorney,  as  each  juror 
was  called,  informed  him  that  two  members  of  the  board  of  aldermen  of  1884 
would  be  examined  as  witnesses,  and  it  was  supposed  that  they  would  testify 
they  were  engag^d  with  defendant  in  the  transaction  out  of  which  the  indict- 
ment arose;  the  juror  was  then  asked,  and  was  permitted  to  answer  under  ob- 
jection and  exception,  if  he  had  such  a  prejudice  against  such  persons  so  tes- 
tifying as  would  prevent  him  from  giving  to  such  testimony  such  weight  as 
it  might  be  entitled  to  in  law.     Held,  no  error. 

§  377.  Grounds  of  cliallenge  for  implied  bias.  —  A  dial- 
Icnge  for  implied  bias  may  be  taken  for  all  or  any  of  the  follow- 
ing  cauBea,  and  for  no  other : 

1.  Consanguinity  or  affinity  within  the  ninth  degree,  to  the 
person  alleged  to  be  injured  by  the  crime  charged,  or  on  whose 
complaint  the  prosecution  was  instituted,  or  to  the  defendant ; 

2.  Bearing  to  him  the  relation  of  guardian  or  ward,  attorney 
or  client,  or  client  of  the  attorney,  or  counsel  for  the  people,  or 

19 


146  The  Cods  of  C&iminal  Pbooeddbe 

defendant,  master  or  servant,  or  landlord  or  tenant,  or  being  a 
member  of  the  family  of  the  defendant,  or  of  the  person  alleged 
to  be  injured  bj  the  offense  charged,  or  on  whose  complaint  the 
prosecution  was  instituted,  or  in  his  employment  on  wages ; 

3.  Being  a  party  adverse  to  the  defendant  in  a  civil  action,  or 
having  complained  against  or  been  accused  by  him  in  a  criminal 
prosecution ; 

4.  Having  served  on  the  grand  jury  which  found  the  indict- 
ment, or  on  a  coroner's  jury  which  inquired  into  the  death  of  a 
person  whose  death  is  the  subject  of  the  indictment ; 

6.  Having  served  on  a  trial  jury  which  has  tried  another  person 
for  the  cnme  charged  in  the  indictment ; 

6.  Having  been  one  of  a  jury  formerly  sworn  to  try  the  same 
indictment,  and  whose  verdict  was  set  aside,  or  which  was  dis- 
charged without  a  verdict,  after  the  cause  was  submitted  to  it ; 

7.  Having  served  as  a  juror,  in  a  civil  action  brought  against 
the  defendant,  for  the  act  charged  as  a  crime ; 

8.  If  the  crime  charged  be  punishable  with  death,  the  enter* 
taining  of  such  conscientious  opinions  as  would  preclude  his 
finding  the  defendant  guilty ;  in  which  case  he  shall  neither  be 
permitted  nor  compelled  to  serve  as  a  juror. 

See  People  v.  Carpenter,  4  N.  T.  Cr.  Rep.  46;  88  Hun,  4»2. 

Subdiv*  1.  That  a  juror's  father  had  married  the  defendant's  brother's 
widow  is  no  ground  of  principal  challenge.  Cain  ▼.  Ingham,  7  Cow.  478; 
Eggleston  v.  Smithby,  17  Johns.  133. 

Subdiv.  2.  The  fact  that  a  person  called  as  a  juror  is  well  acquainted  with 
one  of  the  counsel  for  defendant,  and  had  advised  with  him  on  some  occasion 
not  connected  with  the  case  on  trial,  is  not  a  cause  of  challenge  for  bias.  Peo- 
ple V.  McQuade,  110  N.  Y.  284;  11  Crim.  L.  Mag.  90;  21  Abb.  N.  C.  417. 

Subdiv.  6.  Barclay  v.  People ,  8  Alb.  L.  J.  104. 

Subdiv.  8.  People  v.  Carolin,  115  N.  T.  698;  7  N.  Y.  Cr.  Rep.  122;  24  SUte 
Rep.  597;  People  v.  Damon,  13  Wend.  851;  People  v.  Ryan,  2  Wheeler  Crim. 
Cas.  47;  Walter  v.  People,  32  N.  Y.  147;  6  Park.  15;  People  v.  Jonee,  1  Edm. 
Sel.  Cas.  112;  Peoj^  v.  Thomas,  3  Alb.  L.  J.  210;  Gordon  v.  People,  38  N.  Y. 
511,  512:  0*Brien  v.  People,  36  id.  276;  3  Abb.  Pr.  (N.  8.)  371;  48  Barb.  274; 
LoiDenberg  v.  People,  5  Park.  425;  People  v.  WUeon,  3  id.  199.  See,  also,  1 
Thomp.  Trials,  §  74  et  seq. 

Upon  a  challenge  of  the  district  attorney  to  a  juror,  the  latter  said,  on  his 
examination,  that  he  would  not  convict  on  circumstantial  evidence,  ffeldf 
that  the  challenge  was  properly  sustained.     People  ▼.  Ah  Chung,  54  Cal.  403. 

§  378.  Qrounds  of  challenge  fbr  actual  bias. — ^A  challenge 
for  actual  bias  may  be  taken  for  the  cause  mentioned  in  the 
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second  subdivision  of  section  three  hundred  and  seventy-siXy  and 
for  no  other  cause. 

See  31  Abb.  N.  C.  447;  1  Thomp.  Trials.  §  59. 

§  379.  Exemption  not   a  ground  of  challenge.  —  An 

-exemption  from  service  on  a  jury  is  not  a  cause  of  challenge,  but 
the  privilege  of  the  person  exempted. 

General  groands  of  exemption.     Code  Civil  Proc.,  §§  1080,  1081. 

Uroands  of  exemption  in  Kings  county.  Id.,  §§  1127.  1128.  In  the  city 
4uid  county  of  New  York.     Id..  §§  1081,  1082. 

One  who  is  exempted  from  jary  duty  may  waive  his  privilege  and  legally 
«ct  as  a  juror.  United  States  v.  Lee,  4  Mackey.  498;  54  Am.  Rep.  298;  Qreen  y. 
J8taU,  59  Md.  123;  48  Am.  Rep.  542;. 27  Alb.  L.  J.  898. 

§  380.  CauBee  of  challenge,  how  stated. —  in  a  challenge 

for  implied  bias,  one  or  more  of  the  causes  stated  in  section  three 

hundred  and  seventy-seven  must  be  alleged*    In  a  challenge  for 

actual  bias,  the  cause  stated  in  the  second  subdivision  of  section 

three  hundred  and  seventy-six  must  be  alleged.    In  either  case 

the  challenge  may  be  oral,  but  must  be  entered  upon  the  minutes 

of  the  court. 

See  People  v.  Otto,  101  N.  Y.  690;  4  N.  Y.  Cr.  Rep.  155;  Freeman  v.  Peo- 
ple, 4  Denio,  9. 

§  381.  EzceptLons  to  challenge  and  denial  thereof.  — 

The  adverse  party  may  except  to  the  challenge,  in  the  same 
manner  as  to  a  challenge  to  the  panel ;  and  the  same  proceedings 
must  be  had  thereon,  as  prescribed  in  section  three  hundred  and 
aixty-four,  except  that,  if  the  challenge  be  allowed,  the  jury  must 
be  excluded.  The  adverse  party  may  also  orally  deny  the  facts 
alleged  as  the  ground  of  challenge. 

§  382.  Challenge,  how  tried,  if  denied. —  If  the  facts  be 
denied,  the  challenge  must  be  tried  by  the  court  which  must 
either  allow  or  disallow  the  same  and  direct  an  entry  accordingly 
on  the  minutes.  If  the  challenge  be  allowed,  the  juror  must  be 
dischai^d. 

See  Greenfield  v.  People,  74  N.  Y.  277;  State  v.  Pike,  49  N.  H.  899;  6  Am. 
Rep.  542. 

§  383.  Jnror  challenged  may  be  examined  as  a  witneea. 

Upon  the  trial  of  a  challenge  to  an  individual  juror,  the  juror 
challenged  may  be  examined  as  a  witness,  to  prove  or  disprove 
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the  challenge ;  and  is  bound  to  answer  every  question  pertinent 
to  every  inquiry  therein. 
See  PeopU  v.  Welch,  1  N.  Y.  Cr.  Rep.  488. 

§  384.  BuIeB  of  evidence  on  trial  of  challengeB.  —  Other 

witnesses  may  also  be  examined  on  either  side ;  and  the  rules  ot 
evidence  applicable  to  the  trial  of  other  issues,  govern  the  admis- 
sion or  exclusion  of  testimony,  on  the  trial  of  the  challenge. 
See  PeapU  v.  Wflch,  1  N.  Y.  Cr.  Rep.  488. 

§  385.  Challenges,  first  by  people  and  then  by  the 
defendant. —  Challenges  to  an  individual  juror  must  be  taken 
first  by  the  people  and  then  by  the  defendant. 

See  PeopU  v.  McQuade,  110  N.  Y.  284;  21  Abb.  N.  C.  417. 

§  386.  Order  of  challenges.  —  Challenges  of  either  party 
must  be  taken : 

1.  To  the  panel; 

2.  To  an  individual  juror,  for  a  general  disqualification ; 

3.  To  an  individual  juror,  for  implied  bias ; 

4.  To  an  individual  juror,  for  actual  bias ; 

5.  Peremptory. 

See  21  Abb.  N.  C.  464;  People  v.  Welch,  1  N.  Y.  Cr    Rep.  488. 

§387.  Jury  to  be  sworn,  etc.— Th©  first  twelve  persons 
who  appear,  as  their  names  are  drawn  and  called,  who  are 
approved  as  indifferent  between  the  paKies,  and  are  not  dis- 
charged or  excused,  must  bo  sworn ;  and  constitute  the  jury  to 
try  the  issue. 
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CHAPTER  L 

THB   TBIAL. 

VsonoH  888L  In  what  order  trial  to  proceed. 

889.  Defendant  preBumed  iDnocent,  until  contrary  proved;  in  Cite  of 

reasonable  doubt,  entitled  to  acquittal. 

890.  When  reasonable  doubt  of  which  degree  he  is  guilty«  he  must 

be  convicted  of  the  lowest. 
8^1.  Separate  trial  of  defendants  Jointly  indicted. 
892.  Rules  of  evidence  in  civil  cases  applicable  to  criminal  casei» 

except  where  otherwise  provided  in  this  Code. 
898.  Defendant  as  witness. 

894.  Compensation  of  witness. 

895.  Confession  of  defendant,  when  evidence,  and  its  effect 

896.  897.  Evidence  on  trial  for  treason. 

898.  Evidence  on  trial  for  conspiracy. 

899.  Conviction  cannot  be  had  on  testimony  of  accomplice,  unloiv 

corroborated. 

4(NK  If  testimony  show  higher  crime  than  that  charged,  court  may 
discharge  Jury,  and  hold  defendant  to  answer  a  new  indict- 
ment. 

401.  If  new  indictment  not  found,  defendant  to  be  tried  on  the  orig- 
inal indictment. 

40SL  Court  may  discharge  Jury,  where  it  has  not  jurisdiction  of  thff 
offense,  or  the  facts  do  not  constitute  an  offense. 

408.  Proceedings,  if  jury  discharged  for  want  of  jurisdiction  of  the 
offense,  when  committed  out  of  the  state. 

404-407.  Proceedings  in  such  case,  when  offense  committed  in  the- 
state. 

408,  409.  Proceedings,  if  jury  discharged  because  the  facts  do  not 
constitute  an  offense. 

410.  When  evidence  on  either  side  is  closed,  court  may  advise  acquit- 

tal; effect  of  the  advice. 

411.  View  of  premises,  when  ordered,  and  how  conducted. 

412.  Duty  of  officer  as  to  jury. 

418.  Knowledge  of  juror,  to  be  declared  in  court,  and  juror  to  be 
sworn  as  witness. 

414.  Jurors  may  be  permitted  to  separate  during  the  trial ;  if  kepi 

together,  oath  of  the  officers. 

415.  Jurors  not  to  converse  together  on  the  subject  of  the  trial,  nor 

form  an  opinion  until  the  cause  is  submitted. 

416.  Proceedings,  where  juror  becomes  unable  to  perform  his  duty 

before  conclusion  of  trial. 

417.  Court  to  decide  questions  of  law  arising  during  trial. 

418.  On  indictment  for  libel.  Jury  to  determine  law  and  fact. 

419.  In  all  other  cases,  court  to  decide  questions  of  law,  subject  to> 

rincht  of  defendant  to  except. 
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Bection  420.  Charge  to  jury. 

421.  Jury  may  decide  in  court,  or  retire  in  the  custody  of  officers ; 

oath  of  the  officers. 

422.  Wheu  defendant  on  bail  appears  for  trial,  he  may  be  committed. 

§  388.  In  what  order  trial  to  proceed.  —  The  jury  having 
been  impanneled  and  sworn,  the  trial  must  proceed  in  the  follow- 
ing order : 

1.  The  district  attorney,  or  other  counsel  for  the  people,  mnst 
open  the  case,  and  offer  the  evidence  in  support  of  the  indictment ; 

2.  The  defendant  or  his  counsel  may  then  open  his  defense, 
and  offer  his  evidence  in  support  thereof ; 

3.  The  parties  may  then,  respectively,  offer  rebutting  testi- 
mony, but  the  court,  for  good  reason,  in  furtherance  of  justice, 
may  permit  them  to  offer  evidence  upon  their  original  case  ; 

4.  When  the  evidence  is  concluded,  unless  the  case  is  submitted 
to  the  jury  on  either  side,  or  on  both  sides,  without  argument, 
the  defendant  or  his  counsel  must  commence,  and  the  counsel  for 
the  people  conclude  the  argument  to  the  jury  ; 

5.  The  court  must  then  charge  the  jury. 

§  389.  Defendant  presumed  innocent,  until  contrary 
proved ;  in  case  of  reasonable  doubt,  entitled  to  acquittaL 

A  defendant  in  a  criminal  action  is  presumed  to  be  innocenti 
until  the  contrary  be  proved ;  and  in  case  of  a  reasonable  doubt 
whether  his  guilt  is  satisfactorily  shown,  he  is  entitled  to  an 
acquittal. 

To  convict  a  defendant  the  jury  are  required  to  find  that  the  facts  presented, 
remove  reasonable  doubt  of  his  guilt,  and  to  support  such  conclusion,  it  must 
be  founded  on  testimony  giving  facts  legitimately  pointing  in  that  direction. 
People  V.  Newton,  8  N.  Y.  Cr.  Rep.  406. 

Tlie  guilt  must  be  established  beyond  a  reasonable  doubt,  not  beyond  a  pos. 
Bible  doubt.  PeopU  v.  Riley,  3  N.  Y.  Cr.  Rep.  375;  PooU  v.  PeopU,  80  N.  Y. 
($46. 

An  instruction  that  a  reasonable  doubt  was  "a  real,  substantial  and  well- 
founded  doubt,  and  not  a  mere  possibility  that  the  defendant  is  innocent,"  and 
that  "  the  testimony  of  one  witness,  if  true,  is  sufficient  to  warrant  a  convic- 
tion," is  correct.     State  v.  Oann,  72  Mo.  374. 

The  term  "reasonable  doubt"  implies  that  there  may  be  doubts  which  are 
not  reasonable;  it  means  a  substantial,  well-founded  doubt.  State  v.  Bounds, 
76  Me.  123. 

A  reasonable  doubt  does  not  mean  all  doubt.  U.  S,  v.  Wright^  16  Fed.  Rep. 
112. 


' 
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In  FiBople  V.  Onidici,  100  N.  Y.  509;  8  N.  Y.  Cr.  Bep.  551,  the  trial  judge, 
in  charging  the  juiy.  defined  a  reasonable  doubt  aa  follows:  **  It  is  not  a 
mere  guess  or  snrmise  that  a  man  maj  not  be  guilty;  it  is  such  a  donbt  as  a 
reasonable  man  mav  entertain  after  a  fair  review  and  consideration  of  the 
evidence.  A  doubt  for  which  some  good  reason  arising  from  the  evidence  caa 
be  given.  When  you  find  such  a  doubt  as  that  in  a  case,  it  is  your  duty  to 
give  the  prisoner  the  fullest  and  amplest  benefit  of  it."  Held,  no  error.  See.) 
•Iso,  Rapalje's  Crim.  Proc.,  §  366;  LotoeTistein's  Trial,  pp.  195-203;  BiUinga'a 
Trial  (Moak's  argument),  16-18;  State  v.  Porter,  64  Iowa,  237;  Cox  t.  People, 
109  111.  457;  People  v.  Willett,  36  Hun.  500;  People  v.  Cruger,  4  N.  Y.  Cr.  Rep. 
«0;  38  Hun,  500;  People  v.  Stott^  4  N.  Y.  Cr.  Rep.  806 ;  Brown  v.  IState  (Ind.), 
5  N.  E.  Rep.  900;  Watt  v.  PeopU,  126  111.  9;  1  L.  R.  A.  403.  Judge  Seymour 
D.Thompson's  article  (11  Crim.  L.  Mag.  1)  on  "The  Doctrine  of  Reasonable 
Ooubt."    Thompson's  Trials,  §§  2164-2195.  2438;  16  Irish  Law  Times,  351. 

It  is  a  doubt  arising  from  a  candid  and  impartial  investigation  of  all  the 
evidence,  and  such  a  doubt  as  in  the  graver  transactions  of  life  would  cause  a 
reasonable  and  prudent  man  to  hesitate.     Dunn  v.  People ^  109  III.  635. 

In  charging  the  jury  on  the  trial  of  Fanny  Hyde  (Pamphlet  Trial,  p.  157)  the 
court  said  :  '*  It  is  the  duty  of  the  court  to  say  to  you,  in  that  respect,  that  a 
reasonable  doubt  is  not  a  whim,  a  conjecture,  or  a  supposition,  but  a  reasonable 
and  substantial  doubt,  such  as  might  be  entertained  by  intelligent  men,  and  it 
rests  either  on  the  absence  of  some  necessary  link  in  the  chain  of  evidence,  or 
on  some  substantial  fact  which  the  evidence  has  established." 

In  State  v.  Meyer,  58  Vt.  457,  the  respondent  requested  the  court  to  charge 
the  jury  that  "if  they  believe  that  the  evidence,  upon  any  essential  point 
in  the  case,  admits  of  the  slightest  doubt  consistent  with  reason,  the  prisoner 
is  entitled  to  the  benefit  of  that  doubt  and  should  be  acquitted."  The  court 
instructed  the  jury  that  if  they  believed  "  that  the  evidence  upon  any  essential 
point  in  the  case  admits  of  any  reasonable  doubt,  a  doubt  consistent  with  rea- 
son, the  prisoner  is  entitled  to  the  benefit  of  it."    Held,  no  error. 

Instructions  that  from  the  evidence  the  jury  were  to  '*  deduce  the  guilt  or 
innocence  of  defendant."  held,  erroneous  l^ecause  repugnant  to  the  doctrine  of 
the  presumption  of  innocence  and  reasonable  doubt.  Hackett  v.  State,  13  Tex. 
App.  406.  An  instruction  defining  a  reasonable  doubt  as  one  for  which  the 
jury  can  give  a  reason  based  upon  the  testimony  is  erroneous.  Cowan  v.  State, 
22  Neb.  519.  Unless  a  juror  is  so  convinced  of  the  guilt  of  the  accused  that 
moral  certainty  is  reached,  there  may  be  said  to  remain  a  reasonable  doubt  in 
the  mind.     Territory  v.  Owena,  3  Mont.  137;  Territory  v.  McAndrewa,  id.  158. 

An  instruction  which  limits  a  reasonable  doubt  to  something  which  is  sug- 
gested by  or  arises  from  the  evidence  adduced,  gives  too  narrow  a  definition  of 
that  which  is  implied  by  a  reasonable  doubt.  WriglU  v.  State,  69  Ind.  163. 
See,  also.  Wade  v.  State,  71  id.  535. 

In  Milea  v.  U.  S.,  103  U.  S.  304;  23  Alb.  L.  J.  327,  the  trial  judge  charged 
the  jury  as  follows:  '*  The  prisoner's  guilt  must  be  established  beyond  reason- 
able doubt.  Proof  beyond  a  reasonable  doubt  is  such  as  will  produce  an  abiding 
conviction  in  the  mind  to  a  moral  certainty  that  the  fact  exists  that  is  claimed 
to  exist,  so  that  yon  feel  certain  that  it  exists.  A  balance  of  proof  is  not  suffi- 
cient    A  juror  in  a  criminal  case  ought  not  to  condemn  unless  the  evidence 
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exclades  from  his  mind  all  reasonable  doubt;  unless  he  be  so  convinced  by  the 
evidence,  no  matter  what  the  class  of  the  evidence,  of  the  defendant's  guilt, 
that  a  prudent  man  would  feel  safe  to  act  upon  that  conviction  in  nuitters  of 
the  highest  concern  and  importance  to  his  own  dearest  personal  interests." 
On  writ  of  error  to  review,  the  court  say:  **  The  evidence  upon  which  a  jury  is 
justified  in  returning  a  verdict  of  guilty  must  be  sufficient  to  produce  a  convic- 
tion of  guilt,  to  the  exclusion  of  all  reasonable  doubt.  Attempts  to  explain 
the  term  '  reasonable  doubt,'  do  not  usually  result  in  making  it  any  clearer  to 
the  minds  of  the  jury.  The  language  used  in  this  case,  however,  was  certainly 
very  favorable  to  the  accused  and  is  sustained  by  respectable  authority.  Com. 
V.  WehBter,  5  Cush.  320;  Arn^d  v.  State,  28  Ind.  170;  Stale  v,  JViwA,  7  Iowa, 
847;  State  v.  Ostrander,  18  id.  435;  DonneUy  v.  State,  2  Dutcher,  601;  Winter 
V.  StaU,  20  Ala.  89;  Gilen  v.  State,  6  Ga.  276.  '  We  think  there  was  no  error 
in  the  charge  of  which  the  plaintiff  in  error  can  justly  complain.'  " 

It  is  error  to  charge  that  reasonable  doubt,  if  guilt  means  doubt,  suggested 
by  or  arising  out  of  the  proof  made,  and  that  in  considering  the  evidence  and 
arriving  at  a  verdict,  "  what  is  called  common  sense  is  perhaps  the  juror's  best 
guide."    Densmore  v.  State,  67  Ind.  306;  83  Am.  Rep.  96. 

When  requested  in  a  criminal  case  to  charge  as  to  the  doctrine  of  reasonable 
doubt,  the  judge  is  bound  to  do  so,  thoagh  the  form  of  the  charge  requested 
was  not  strictly  legal.     Madden,  v.  State,  67  Ga.  151. 

A  refusal  of  a  request  to  charge  in  a  criminal  case  that  '*  defendant  is  pre- 
sumed to  be  innocent  until  the  contrary  is  proved  "  is  error.  People  v.  Van 
Ilouter,  23  Week.  Dig.  265. 

In  Butler  v.  State,  7  Baxt.  35,  it  was  held,  that  an  omission  to  explain  to  the 
jury  what  is  a  reasonable  doubt  was  not  error. 

The  trial  court  is  not  required,  in  charging  the  jury,  to  sub-divide  the  point 
of  reasonable  doubt  by  limiting  it  to  any  particular  branch  of  the  case.  People 
V.  Reavey,  4  N.  Y.  Cr.  Rep.  2;  People  v.  Crvger,  id.  60;  38  Hun,  500;  Walker 
V.  People,  88  N.  Y.  86;   Weaver  v.  People,  132  111.  536. 

On  the  trial  of  an  indictment  for  murder  it  is  error  for  the  court  to  charge 
that  the  defendant  must  satisfy  the  jury  that  .some  one  of  his  defenses  was  true. 
If  the  jury  has  a  reasonable  doubt  as  to  the  truth  of  any  one  of  them  the  de- 
fendant is  entitled  to  an  acquittal.  People  v.  DownSf  29  State  Rep.  117;  56 
Hun,  6 :  affirmed,  123  N.  Y.  558. 

In  People  v.  Schryter,  42  N.  Y.  1;  1  Am.  Rep.  480,  it  was  held  that  on  a 
trial  for  homicide  the  prisoner  is  not  bound  to  prove  justification  beyond  a 
reasonable  doubt,  but  only  by  a  preponderance  of  evidence.  See,  also,  People 
V.  McCarthy,  110  N.  Y.  316;  Sawyer  v.  People,  91  id.  667;  1  N.  Y.  Cr.  Rep.  249; 
P«)p^tf  V.  WiOett,  3  id.  334;  36  Hun,  500. 

The  rule  that  in  criminal  cases  the  defendant  is  entitled  to  the  benefit  of  a 
reasonable  doubt  applies  not  only  to  the  case  as  made  by  the  prosecution  but 
to  any  defense  interposed.     People  v.  Riordan,  117  N.  Y.  73,  and  cases  cited. 

In  People  v.  Stone,  117  N.  Y.  480,  a  trial  for  murder  where  the  defense 
was  an  aJliJbi,  after  the  court  had  charged  that  if  there  was  in  the  case  a  reason- 
able doubt  it  was  the  duty  of  the  jury  to  acquit,  charged  that  ''an  alibi,  when 
established  to  the  satisfaction  of  the  jury,"  was  a  conclusive  defense,  adding: 
"  It  need  not  be  established  beyond  a  reasonable  doubt,  but  it  should  be  estab- 
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lished  to  the  satisfaction  of  tlie  jury."  Defendant's  ooansel  excepted  to  so 
much  thereof  as  stated,  "it  should  be  established  to  the  satisfaction  of  the 
joiy/'  and  requested  the  court  to  cliarge  that  '*if,  talking  the  whole  case 
together,  the  evidence  for  the  prosecution  and  the  evidence  respecting  the 
aKbi^  they  have  any  doubt  of  the  guilt  of  the  prisoner,  they  must  acquit." 
The  court  replied:  *'I  have  so  charged  already."  Held,  that  this  was  equiva- 
lent to  saying  that  his  intention  on  the  whole  was  to  so  instruct  the  jury,  and 
if  the  jury  could  have  understood  the  charge  this  adoption  by  the  court  of  the 
correct  rule  must  have  removed  any  erroneous  impression,  and  so  the  excep- 
tion was  not  tenable.     Peckham  and  Gray,  JJ.,  dissent. 

▲n  action  to  recover  a  penalty  is  no  less  a  civil  action  because  the  people  are 
the  party  plaintiff;  and  it  is  not  error  for  the  court  to  decline  on  request  to 
charge  the  jury  that  they  must  be  satisfied  beyond  a  reasonable  doubt  of  the  vio- 
lation by  defendants  before  they  could  find  against  them.  People  v.  BriggB,  114 
N.  Y.  64.  See  Freund  v.  Paten,  10  Daly,  382;  10  Abb.  N.C.  311;  i>aw  v.  RtmhB, 
etc,,  R.Co.^  56 Hun,  372;  Contiiuntal Ins.  Co.  v.  Jachnichen,  llOInd.  59;  59  Am. 
Rep.  194;  Welch  v.  Jugenheimer,  56  Iowa,  11;  41  Am.  Rep.  77;  UUU  v.  Qood- 
year,  4  Lea,  283;  40  Am.  Rep.  5;  Mead  v.  Husted,  52  Conn.  58;  52  Am.  Rep. 
554;  BeU  v.  McQinneu,  40  Ohio  St.  204;  48  Am.  Rep.  678;  PeopU  v.  Eoening 
Ktui9,  51  Mich.  12.  See,  also,  18  Eng  Rep.  129;  48  Am.  Rep.  675;  7  Abb. 
N.  C.  357;  15  Alb.  L.  J.  444;  34  SUte  Rep'r,  21. 

Evidence  of  character  is  competent  to  be  submitted  to  a  jury  for  the  purpose 
Oi  raising  a  doubt,  but  it  is  not  essential  that  a  case  must  be  doubtful  before 
such  evidence  can  be  considered.  People  v.  PoUoek,  51  Hun,  613;  22  State 
Bep.  64;  People  y.  Pavlik,  7  N.  T.  Cr.  Rep.  30;  Com.  v.  LeoTiard,  140  Mass. 
473;  54  Am.  Bep.  485;  8taU  v.  Barth,  25  S.  C.  175;  60  Am.  Rep.  496;  l^ate  v. 
Ihiey,  58  Vt.  442;  88  Am.  Rep.  694;  State  v.  Sauer,  88  Minn.  488. 

See  9  Cr.  L.  Mag.  443;  State  v.  Spooner,  12  Cr.  L.  Mag.  219;  Com,  v.  Cleary 
(Pa.),  8  L.  R.  A.  801. 

§  390.  When  reasonable  doubt  of  Vhidx  degree  he  ia 
groilty,  he  must  be  convicted  of  the  lowest. — When  it 

appears,  that  a  defendant  has  committed  a  crime,  and  there  is 
reasonable  ground  of  doubt,  in  which  of  two  or  more  degrees  he 
is  guilty,  he  can  be  convicted  of  the  lowest  of  those  degrees  only. 

See  Penal  Code,  §§  10, 85;  People  v.  Lamb,  2  Abb.  Pr.  (N.  S.)  148;  affirming 
54  Barb.  342. 

In  People  v.  Ihums,  56  Hun,  6,  affirmed,  123  N.  T.  638,  it  was  held  that  a 
jury  has  no  right  to  convict  a  man  of  a  less  degree  of  a  crime,  simply  because 
it  doubts  whether  he  committed  a  greater  degree,  but  the  elements  which  con- 
stitute such  degree  must  be  themselves  proved. 

It  is  error  to  refuse  to  charge  that  the  prisoner  is  entitled  to  the  benefit  of 
the  doubt  in  every  proposition  which  the  jury  pass  upon  as  a  matter  of  fact, 
which  distinguishes  the  crime  from  intentional  premediuted  killing,  and 
makes  it  a  leaser  degree  of  crime.  People  v.  WiUett,  8  N.  Y.  Cr.  Rep.  324;  86 
Hun,  600. 

20 
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If  upon  the  whole  evidence  there  is  a  reasonable  doubt  of  the  guilt  of  tbe* 
accused  he  is  entitled  to  the  benefit  of  that  doubt  as  well  with  respect  to  tbe 
degree  of  crime  as  to  every  essential  requisite  of  that  degree,  and  in  these 
respects  the  burden  never  shifts  from  the  prosecution.  People  ▼.  WiUett,  S 
N.  Y.  Cr.  Rep.  324;  30  Hun.  500. 

§  391.  Separate  trial  of  defendants  jointly  indicted.  — 

When  two  or  more  defendants  ai-e  jointly  indicted  for  a  felony, 
any  defendant  requiring  it,  must  be  tried  separately.  In  other 
cases,  defendants,  jointly  indicted,  may  be  tried  separately  or 
jointly,  in  the  discretion  of  the  court. 

Where  two  or  more  persons  are  jointly  indicted  for  a  felony,  either  is  ab- 
solutely entitled  to  a  separate  trial  if  he  demands  it.  Babcock  v.  People,  15 
Hun,  347. 

Where  four  are  jointly  indicted,  three  of  them  cannot  insist  upon  the  fourth 
being  tried  with  them.  Armtby  v.  People,  2  Th.  &  C.  157;  Kelly  v.  People,  65 
N.  Y.  565;  14  Am.  Rep.  342. 

Persons  jointly  indicted  for  an  offense  arising  out  of  the  same  transaction 
may  be  convicted  of  different  degrees  of  the  same  crime.  Klein  v.  People,  81 
N.  Y.  229;  White  v.  People,  82  id.  465. 

When  separate  trials  are  in  the  discretion  of  the  court  the  order  may  be  made 
on  the  motion  of  either  the  district  attorney  or  the  defendant.  People  ▼. 
Stockham,  1  Park.  428. 

On  joint  indictment  for  the  crime  of  feloniously  and  by  false  pretenses  ob- 
taining signatures  to  a  written  instrument  with  intent  to  defraud,  the  court 
may,  in  its  discretion,  order  separate  trials.  People  t.  Clark,  102  N.  Y.  785; 
4  N.  Y.  Cr.  Rep.  575. 

The  district  attorney  will  determine  the  order  of  separate  trials.  Patienon 
V.  People,  46  Barb.  625. 

Where,  after  a  jury  has  been  impaneled  and  a  witness  sworn,  one  of  the  de- 
fendants is  ordered  to  be  4cied  separately,  the  jury  and  witness  must  be  re- 
sworn.    Bahcock  V.  People,  15  Hun,  347. 

By  statute  (Laws  1876,  chap.  182,  g  1 ;  1  Birdseye*s  Stat.,  1082,  par.  120)  all  per- 
sons jointly  indicted  shall,  upon  the  trial  of  either,  be  competent  witnes.ses  for 
each  other  the  same  as  if  not  included  in  the  same  indictment.  See  People  v. 
Bowling,  84  N.  Y.  484;  Taylor  v.  People, 12  Hun, 214;  Wixson  t.  People,  6  V&Tli.  119. 

^  392.  Rules  of  evidence  in  civil  cases  applicable  in 

criminal  cases,  except  where  otherwise  provided  in 

this  Oode. —  Tlio  rules  of  evidence  in  civil  c^ses  are  applicable 

also  to  criminal  cases,  except  as  otherwise  provided  in  tins  Code. 

Whenever  in  any  criminal  proceedings  a  child  actually  or  appa- 

rentlv  under  the  acre  of  twelve  years  offered  as  a  witness  does  not 

in  the  opinion  of  the  court  or  magi>trate  understand  the  nature 

of  an  oath,  the  evidence  of  such  child  may  be  received  though  not 

given  under  oath  if,  in  the  opinion  of  the  court  or  magistrate  such 

child  is  possessed  of  sufficient  intelligence  to  justify  the  reception 

of  the  evidence.     But  no  person  shall  be  held  or  convicted  of  an 

offense   upon   such    testimonv  unsupported    by  other  evidence. 

[Ainended  1892,  cL  279;  in\;frct  Sept  1,  1892. 

See  People  v.  KeUy,  35  Hun.  r.04:  3  N.  Y.  (>.  Rep.  46;  People  v.  Bume,  2  id. 
427:  33  lluu.  300;  People  \.  Broirer,  53  id.  210;  24  State  Hep.  939;  People  v 
M'irphy,  101  X.  Y.  120:  3  TIr>w.  Pr.  (N.  S.)  4(59;  PeopU  v.  Jliayer,  1  Park.  696; 
P'joplc  V.  Beach,  87  N.  Y.  ul2-513. 
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§  393.  Defendant  as  witness.  —  The  defendant  in  all  cases 
may  iestifj  as  a  witness  in  his  own  behalf,  bnt  his  neglect  or 
refusal  to  testify  does  not  create  any  presumption  against  him. 

See  Abbott's  Crim.  Brief,  887;  27  Am.  Rep.  140;  Rapalje's  Crim.  Proc.,  g  305; 
4  Crim.  L.  Mag.  323. 

This  section  is  not  violative  of  the  constitational  provision  that  no  person 
■hall  be  compelled  in  any  criminal  case  to  be  a  witness  against  himself.  Peo- 
pU  V,  CouHney,  1  N.  Y.  Cr.  Rep.  557,  573;  94  N.  Y.  490. 

Defendant  bj  offering  himself  as  a  witness  waives  his  privilege.  Conn<yn 
Y.  PeojOe,  50  N.  Y.  240. 

A  person  indicted,  testifying  in  his  own  behalf,  is  subject  to  cross-examina- 
tion like  other  witnesses.  Connors  v.  People,  50  N.  Y.  440;  People  v.  Courtney ^ 
94  id.  490;  1  N.  Y.  Cr.  Rep.  557,573;  81  Hun,  202;  PeopU  v.  Casey,  72  N.  Y.  394; 
People  V.  Brandon,  42  id.  265;  SUner  v.  People,  56  id.  320;  People  v.  Ghiidici, 
100  id.  607.  See,  also,  State  v.  Ober,  52  N.  H.  459;  13  Am.  Rep.  88;  State  v. 
WentfooHh,  65  Me.  234;  20  Am.  Rep.  688;  Thomas  v.  State,  103  Ind.  438;  Com. 
T.  Niehols,  114  Mass.  285;  19  Am.  Rep.  346 ;  Keyes  v.  StaU,  12  Cr.  L.  Mag.  600. 

The  range  and  extent  of  a  cross-examination  is  as  a  general  rule  within  the 
discretion  of  the  coart,  subject  to  the  limitation  that  it  must  relate  to  matters 
pertinent  to  the  issue,  or  which  tend  to  discredit  the  witness  or  impeach  his 
moral  character.  People  v.  Oyer  and  Terminer,  83  N.  Y.  438;  Brown's  Case, 
72  id.  571;  Ryan's  Case,  79  id.  594;  People  v.  Crapo,  76  id.  290;  People  v.  Casey, 
72  id.  394;  PeopU  v.  Cla/rk,  102  id.  735;  Peoi^  v.  Noelke,  94  id.  137. 

M  this  limitation  is  not  disregarded,  the  court  will  only  interfere  where  there 
han  bepu  an  abuse  of  discretion.  People  v  Oyer,  etc,,  83  N.  Y.  460;  Chreat 
Western  Turnpike  Co,  v.  Loomis,  82  id.  127;  LeBeau  v.  People,  34  id.  230; 
PeopU  V.  Casey,  72  id.  393;  PisopU  ▼.  Braun,  158  N.  Y.  569. 

Mere  charges  or  accusations,  or  even  indictments,  may  not  bo  inquired  into 
on  cross-examination  since  they  are  consistent  with  innocence  and  may  exist 
without  moral  delinquency.  PeopU  v.  Irving,  95  N.  Y.  544;  PeopU  v.  Crapo, 
76  id.  288;  32  Am.  Rep.  302;  PeopU  v.  Brown,  72  N.  Y.  571;  28  Am.  Rep.  183; 
Myan  v.  PeopU,  79  N.  Y.  594;  Hirsehman  v.  Cohn,  38  App.  Div.  354. 

In  People  v.  BrotDn,72  N.  Y.  571,  the  question  asked  the  party  testifying  in 
his  own  behalf  was  how  many  times  he  had  been  arrested,  and  it  was  held 
inadmissible. 

In  People  v.  Crapo,  76  N.  Y.  288,  the  prisoner  was  on  trial  for  burglary  and 
larceny,  and  was  asked,  on  cross-examination,  if  he  had  not  been  arrested  on 
a  charge  of  bigamy.    Held,  that  the  question  was  inadmissible. 

In  PeopU  V.  Irving,  95  N.  Y.  541,  it  was  held  that  defendant  might  be  asked, 
on  cross-examination,  whether  he  had  not  committed  an  assault  upon  another 
person. 

On  an  indictment  for  selling  lottery  tickets  the  prisoner,  on  cross-examina- 
tion, may  be  asked  whether  he  had  been  in  that  business  and  bad  been  con- 
▼icted  of  mailing  lottery  circulars.  PeopU  v.  Noelke,  94  N.  Y.  137;  46  Am. 
Rep.  128. 

When  a  prisoner  is  examined  in  his  own  behalf  the  credit  to  which  he  is 
entitled  is  for  the  jury.    Spiegel  v.  Hays,  118  N.  Y.  661;  Connors  v.  PeopU, 
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50  id.  240;  People  v.  Moett,  23  Han,  00;  People  y.  Brandon,  42  N.  Y.  265; 
Newman  v.  People,  63  Barb .  630. 

In  People  v.  Kieman,  8  N.  Y.  Cr.  Rep.  247,  the  trial  jadge  charged  the 
jury  that  defendant,  who  had  testified,  "has  doubtless  every  interest  in  this 
world  to  falsify,  if  falsifying  would  bring  any  immunity  to  him,  and  he  is 
undoubtedly  to  be  judged  bearing  that  in  mind,  but  he  is  not  to  be  discredited 
for  that  reason."    Held,  no  error.     See,  also,  MoeU  ▼.  People,  85  N.  Y.  373. 

In  People  v.  Crowley,  102  N.  Y.  234;  4  N.  Y.  Cr.  Rep.  168,  the  court  charged 
the  jury,  in  reference  to  the  defendant's  testimony,  that  while  his  evidence 
was  to  be  considered  as  that  of  any  other  witness,  they  should,  in  determining 
his  credibility,  consider  the  fact  that  he  stood  charged  with  the  commission' 
of  a  serious  criminal  oifense.  Held,  no  error.  See,  also.  State  v.  Slingerland 
6  Crim.  L.  Mag.  690. 

*'But  his  neglect  or  refusal  to  testify  does  not  create  any  presumption 
against  him."  The  declaration  is  not  in  accord  with  experience,  but  its  prac- 
tical meaning  is  that  the  court  and  jury  must,  so  far  as  they  can,  determine 
his  case  without  prejudice  or  inference  against  him,  founded  upon  his  omis- 
sion to  testify.     People  v.  Hose,  52  Hun,  39. 

If  the  prisoner  elect  to  testify  in  his  own  behalf,  his  failure  to  explain  a 
fact  tending  to  prove  his  guilt  raises  a  presumption  against  him.  Stover  t. 
People,  56  N.  Y.  315. 

When  a  person  charged  with  murder  defends  upon  the  ground  that  the  killing 
was  accidental,  and  neglects  to  call  his  wife,  who  was  present  at  the  killing,  as  a 
witness,  that  is  a  circumstance  that  the  jury  may  consider  in  coming  to  a  con- 
clusion. People  V.  Hovey,  92  N.  Y.  560;  29  Hun,  389;  1  N.  Y.  Cr.  Rep. 
188. 

On  his  third  trial  for  arson  defendant  failed  to  call  a  witness  who  had  testi- 
fied on  the  previous  trials.  Held,  that  whether  any  inference  was  to  be  drawn 
against  the  prisoner  was  for  the  jury.  The  court  refused  to  rule  that  '*  it  was 
the  duty  of  the  government,  rather  than  the  defense,  to  hold  him  (the  absentee) 
as  a  witness."    Held,  no  error.     Com,  v.  Haskell,  140  Mass.  128. 

No  presumption  is  raised  against  the  defendant  by  reason  of  his  failure  to 
introduce  evidence  which  is  equally  accessible  to  the  prosecution  and  to  the 
defense.  People  v.  Sweeney,  4  N.  Y.  Cr.  Rep.  276;  41  Hun,  332  ;  State  v. 
Rosier,  55  Iowa,  517;  Com.  v.  Webster,  5  Cush.  295. 

A  failure  to  give  evidence  of  good  character  cannot  be  considered  by  the  jury 
as  a  circumstance  against  the  accused.     Orm^y  v.  People,  53  N.  Y.  472. 

No  presumption  arises  against  a  defendant  from  his  failure  to  call  his  ac- 
complice as  a  witness.     State  v.  Cousins,  68  Iowa,  250. 

§  394.  Compensation  of  witness.  —  The  rales  as  to  the  com- 
pensation of  witnesses  attending  trials  in  criminal  cases,  pre- 
flcribed  by  special  statutes,  are  continued  as  there  defined. 

See  §  731,  poH, 

§  395.  Confession  of  defendant,  when  evidence,  and  its 
efbct.  —  A  confession  of  a  defendant,  whether  in  the  course  of 
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judicial  proceedings  or  to  a  privt^e  persoD,  can  be  gi^en  in  evi- 
dence against  liim,  unless  made  luidcr  tlie  iuHueuce  of  fear  pn»- 
daced  by  threats,  or  unless  made  upon  a  stipulation  of  the  district 
attorney,  that  he  shall  not  be  prosecuted  therefor ;  but  is  not  suf- 
ficient to  warrant  his  conviction,  without  additional  proof  that 
the  crime  charged  has  been  committed. 

See,  generally,  1  Greenl.  Ev.  (14th  ed.),  §  213  et  Mq.;  Abbott's  Crim.  Brief, 
§474;  46  Am.  Rep.  353;  36  Eng.  Rep.  279;  19  Cent.  L-.  J.  68;  1  Whart.  Crim. 
Law,  §§  689,  690;  6  Am.  State  Rep.  242;  dissenting  opinion  of  Follett,  J.,  in 
the  Mondon  Case,  4  N.  Y.  Cr.  Rep.  120. 

This  section  was  intended  to  apply  only  to  voluntary  confessions  and  not  to 
change  the  statutory  rules  relating  to  the  examination  of  persons  charged 
with  crime.  People  v.  Mondon,  103  N.  Y.  211;  4  N.  Y.  Cr.  Rep.  559;  People 
V.  C/iapleau,  121  N.  Y.;  30  State  Rep.  992;  People  v.  McCallam,  3  N.  Y.  Cr. 
Rep.  189;  affirmed.  103  N.  Y.  588. 

The  rule  established  by  this  section  is  founded  upon  the  common-law  rule 
on  the  subject  of  confessions,  but  is  much  more  definite  and  stringent.  Peo* 
pU  V.  Mondon,  103  N.  Y.  211. 

A  declaration  made  by  one  accused  of  a  crime  denying  any  criminal  act,  and 
explaining  to  her  own  advantage  a  suspicious  circumstance  —  e.  ff,,  the  exist- 
ence of  foot  tracks  —  is  not  to  be  deemed  a  confession  uoder  this  section.  Peo- 
ple V.  MeCaUam,  3  N.  Y.  Cr.  Rep.  189;  affirmed,  103  N.  Y.  588. 

A  statement  by  a  police  officer  to  the  prisoner,  after  she  knew  that  she  was 
suspected  of  the  crime,  that  '*  they  had  found  enough  to  convict  her,  and  she 
might  as  well  own  up,"  is  not  a  threat  within  the  meaning  of  this  section." 
People  V.  MeCaUam,  3  N.  Y.  Cr.  Rep.  189. 

A  confession  freely  and  voluntarily  made  is  evidence  of  the  most  satisfactory 
character.  People  v.  Bennett,  87  N.  Y.  133.  See,  also,  1  Greenl.  Ev.,  §  215; 
1  Archb.  Crim.  PI.  125;  1  Phil.  Ev.  533-4;  Stark.  Ev.  73. 

It  is  not  error  to  refuse  to  charge  that  confessions  are  the  weakest  and  most 
suspicious  of  all  testimony.  People  v.  Bennett,  37  N.  Y.  117;  4  Abb.  Pr.  (N.  S.) 
89;  93  Am.  Dec.  551. 

In  the  absence  of  proof  of  such  threats  or  inducements  as  would  render  the 
prisoner's  confessions  inadmissible,  a  refusal  of  the  court  to  charge  that  if 
the  jury  believed  from  the  evidence  that  the  prisoner  was  induced  to  make 
tbe  confessions  under  any  inducements  or  hope  of  reward  held  out  to  him,  they 
should  exclude  the  evidence,  is  not  error.  Woodford  v.  People,  62  N.  Y.  117; 
20  Am.  Rep.  464. 

Before  a  confession  is  received  in  evidence  defendant  is  entitled  to  show 
that  it  was  obtained  from  him  through  fear  and  by  promise  of  immunity. 
Permitting  him  to  show  the  facts  afterward,  and  then  striidng  out  the  con- 
fession, is  not  sufficient.     People  v.  Fox,  121  N.  Y.  449. 

While  the  court  must  decide  preliminarily  the  question  as  to  whether 
threats  or  promises  induced  the  confession,  yet  where  this  is  a  question  of 
fact,  depending  on  conflicting  evidence,  it  should  be  submitted  to  the  jury« 
People  V.  KurU,  42  Hun,  336. 
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Defendant  having  made  an  affidavit  tbat  he  and  foar  others  committed  a 
robbery,  for  which  he  was  on  trial,  may  contradict  such  confession  by  show, 
ing  that  none  of  those  four  persons  were  at  the  place  of  the  crime  at  the  tim& 
stated  in  the  affidavit.     Ptiyple  v.  Fox,  8  N.  T.  Supp.  359. 

A  confession  of  a  defendant  in  a  criminal  action  voluntarily  made  is  com- 
petent evidence  against  him  although  made  when  under  arrest.  People  v. 
Druse,  103  N.  Y.  655;  5  N.  Y.  Cr.  Rep.  10;  Cox  v.  People,  80  N.  Y.  500;  People 
V.  WerUz,  87  id.  803;  People  v.  Montgomery,  18  Abb.  (N.  S.)  209;  People  v. 
Murphy,  68  N.  Y.  697;  HaHung  v.  People,  4  Park.  819;  O'Brien  v.  People,  48 
Barb.  274;  People  v.  Rogers,  18  N.  Y.  9;  People  v.  Thayer,  1  Park.  595;  People 
▼.  Chapleau,  121  N.  Y.  266;  80  N.  Y.  State  Rep.  989;  Massey  v.  State,  10  Tex, 
App.  645;  Jaekaon  v.  State,  69  Ala.  249;  ffopt  v.  Utah,  110  U.  S.  574. 

Where  the  district  attorney  informed  the  prisoner,  after  his  arrest,  that  h& 
need  not  make  certain  statements  which  he  did  make,  as  they  would  probably 
be  used  against  him,  held,  that  such  statements,  being  voluntary,  might  be  re- 
ceived in  evidence  against  the  accused  on  the  trial.  WiUett  v.  People,  27  Hun, 
469;  affirmed,  92  N.  Y.  29,  but  on  another  point.  See,  also,  People  v.  Simpson, 
48  Mich.  474. 

In  People  v.  Kurtz,  42  Hun,  885,  the  prisoner  was  traveling  under  arrest  with 
a  detective,  employed  by  the  district  attorney,  who  conversed  with  him  upon 
the  crime  for  which  he  was  arrested.  It  seems  that  the  detective  had  suggested 
a  confession.  The  prisoner  asked  what  he  was  "  to  get  out  of  the  thing,*'  tt> 
which  the  detective  answered,  that  the  only  benefit  to  be  gotten  out  of  the  thing 
by  the  prisoner  was  the  benefit  that  any  state's  witness  would  get.  On  reaching 
the  district  attorney's  office  the  detective  said  if  the  prisoner  wanted  to  mak<v 
a  statement  he  could,  but  he  must  use  his  own  judgment.  The  district  attor- 
ney replied  that  any  statement  must  be  voluntary.  It  did  not  appear  that  he 
knew  of  the  detective's  statement  of  the  benefit  a  state's  witness  would  get. 
The  prisoner  was  not  allowed  to  communicate  with  counsel  before  making  his 
confession.  Held,  that  under  this  section  the  admission  against  the  prisoner  was 
error.  In  that  case  the  prisoner's  counsel  asked  the  court  to  charge  that  if  the 
jury  found  that  the  alleged  statement  was  made  on  a  stipulation  of  the  district 
attorney,  that  the  prisoner  should  not  be  prosecuted  therefor,  they  must  reject 
it.  The  judge  refused  so  to  charge,  but  did  charge  that  they  might  take  into 
consideration  any  evidence  there  might  be  in  the  case  tending  to  show  that 
such  a  stipulation  was  made,  in  determining  whether  the  statement  or  con- 
fession made  in  the  district  attorney's  office  was  or  was  not  true.  Held,  that 
although  it  was  not  necessary  to  decide  the  question  in  this  case,  the  court 
were  of  the  opinion  that  the  judge  erred  in  refusing  so  to  charge.  See,  also, 
as  to  confessions  made  to  detectives,  Heldt  v.  Slate,  20  Neb.  492;  57  Am.  Rep. 
885;   U,  S,  V.  Stone,  2  Crim.  L.  Mag.  770. 

Where  a  prisoner  has  made  involuntary  confessions,  evidence  may  be  re- 
ceived of  facts  ascertained  in  consequence  thereof,  without  proving  his  state- 
ment as  to  those  facts,  unless  he  requires  proof  of  his  confession  so  far  as  it 
relates  thereto.    Duffy  v.  People,  26  N.  Y.  589. 

In  People  v.  0*2feU,  5  N.  Y.  Cr.  Rep.  802;  48  Hun,  37,  a  witness  testified  to 
facts  which  implicated  both  himself  and  defendant  in  the  crime  of  agreeing  to 
receive  a  bribe.    These  facts  had  been  previously  stated  by  the  witness  to  the 
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district  attorney,  and  witness  had  been  by  him  promised  immunity.  Defendant 
objected  to  this  evidence  on  the  ground  that  it  was  in  the  nature  of  a  confession 
given  under  a  promise  of  immunity.  Held^  that  the  testimony  was  evidence 
in  chief  and  not  a  confession,  and  was  admissible  against  defendant. 

In  People  v.  Wolcott,  51  Mich.  613,  the  prisoner  was  visited  during  the  night 
in  his  cell  by  three  persons  in  succession  who  were  none  of  them  officials,  but 
who  held  out  promises  of  favor  in  order  to  obtain  a  confession.  Ileld^  that 
admissions' of  guilt  thus  obtained  were  inadmissible.  The  court  say:  "  No  re 
liance  can  be  placed  upon  admissions  of  guilt  so  obtained;  for  the  very  obvi- 
ous reason  that  they  are  not  made  because  they  are  true,  but  because,  whether 
true  or  false,  the  accused  is  led  to  believe  it  is  for  his  interest  to  make  them. 
StaU  V.  Phelps,  11  Vt.  116;  34  Am.  Dec.  672;  State  v.  Walker,  84  Vt.  296; 
Eeetor  v.  State,  2  Mo.  166;  22  Am.  Dec.  454;  State  v.  Bostick,  4  How.  563; 
JState  V.  GuHd,  10  N.  J.  Law,  163;  18  Am.  Dec.  404;  Spears  v.  State,  2  Ohio 
St.  583;  Commissioner,  etc.,  v.  Taylar,  5  Cush.  605;  Commissioner,  etc.,  v.  Tuck" 
trman,  10  Gray,  190;  Smith  v.  State,  10  Ind.  106;  MiUer  v.  People,  39  111.  457; 
Cain  V.  State,  18  Tex.  387;  Davis  v.  State,  2  Tex.  App.  588;  Van  Buren  v. 
State,  24  Miss.  512;  Jordan  v.  State,  33  id.  382;  People  v.  Barrie,  49  Cal.  342; 
State  v.  York,  37  N.  II.  175;  MUler  v.  State,  40  Ala.  58;  Porter  v.  StaU,  55  id. 
95;  State  v.  Whitfield,  70  N.  C.  356;  State  v.  Hagan,  54  Mo.  193,  and  Flagg  v. 
People,  40  Mich.  406." 

Where  a  coroner's  inquest  is  held  before  it  has  been  ascertained  that  a  crime 
has  been  committed,  or  before  any  person  has  been  arrested  charged  with  the 
crime,  and  a  witness  is  sworn  before  the  coroner's  jury,  his  testimony,  should 
he  afterward  be  charged  with  the  crime,  may  be  used  against  him  on  his  trial, 
although  at  the  time  of  his  examination  he  was  aware  that  it  was  suspected  a 
crime  had  been  committed,  and  that  he  was  the  criminal.  People  v.  Mondon, 
103  N.  Y  211;  4  N.  Y.  Cr.  Rep.  559;  Bendrickson  v.  People,  10  N.  Y.  9;  1 
Park.  396,  400;  8  How.  Pr.  404;  People  v.  Thayer,  1  Park.  595;  People  v. 
McCraney,  6  id.  49. 

In  ^ate  v.  Carriek,  16  Nev.  120,  a  statement  made  by  a  defendant  to  two  of 
his  bondsmen  that  he  was  short  in  his  accounts,  at  the  time  when  he  was  not 
charged  with  the  crime  or  under  arrest,  when  no  proceedings  were  threatened 
or  any  promise  made  to  shield  him  from  a  criminal  prosecution,  was  held 
admissible. 

But  if,  at  the  time  of  his  examination  before  the  coroner,  it  appears  that  a 
crime  has  been  committed,* and  that  he  is  in  custody  as  the  supposed  criminal, 
he  is  not  regarded  merely  as  a  witness,  but  as  a  party  accused,  called  before  a 
tribunal  vested  with  power  to  investigate  preliminarily  the  question  of  his 
guilt,  and  he  is  to  be  treated  in  the  same  manner  as  if  brought  before  a  com- 
mitting magistrate,  and  an  examination,  not  taken  in  conformity  with  the  stat- 
ute, cannot  be  used  against  him  on  the  trial  for  the  offense.  Code  Crim. 
Proc.,  §§  188, 196,  198;  People  v.  Mondon,  103  N.  Y.  211;  57  Am.  Rep.  709. 

In  that  case  an  Italian  laborer,  imperfectly  understanding  the  English  lan< 
guage,  was  arrested  without  warrant  for  murder,  and  compulsorily  taken  by 
the  sheriff  before  a  coroner  then  engaged  in  investigating  the  murder.  He 
was  sworn  as  a  witness,  had  no  counsel  nor  means  to  procure  any,  and  was  not 
informed  that  he  could  not  b^  compelled  to  testify  nor  to  give  self-criminating 
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answers.-  Held,  that  his  testimony  so  given  was  inadmissible  on  his  trial  for 
the  murder.  The  court  say:  "  In  Hendriekson  v.  People,  10  N.  Y.  13,  the  wife 
of  the  defendant  died  suddenly  in  the  morning,  and  in  the  evening  of  the 
same  day  a  coroner's  Inquest  was  held.  The  defendant  was  called  and  sworn 
as  a  witness  upon  the  inquest.  At  that  time  it  did  not  appear  that  any  crime 
had  been  committed,  or  that  the  defendant  had  been  charged  with  any  crime, 
or  even  suspected,  except  so  far  as  the  nature  of  some  of  the  questions  asked 
of  him  might  indicate  such  a  suspicion.  On  his  subsequent  trial  on  an  indict- 
ment for  the  murder  of  his  wife,  the  statements  made  by  him  at  the  ooroner*a 
inquest  were  held  admissible,  on  the  ground  that  he  was  not  examined  as  a 
party  charged  with  the  crime;  that  it  had  not  appeared  even  that  a  crime  had 
been  committed,  and  that  he  had  simply  testified  as  a  witness  on  the  inquiry 
as  to  the  cause  of  the  death.  "In  People  v.  McMahon,  15  N.  T.  884,  the 
defendant  was  arrested  by  a  constable,  without  warrant,  on  a  charge  of  having- 
murdered  his  wife.  The  constable  took  him  before  the  coroner,  who  was 
holding  an  inquest  on  the  body,  by  whom  he  was  sworn  and  examined 
as  a  witness.  It  was  held  that  the  evidence  thus  given  was  not  admissible 
on  the  prisoner's  trial  for  the  murder,  and  his  conviction  was  reversed  upon 
that  ground.  In  the  judgment  all  the  judges  who  heard  the  case  concurred. 
The  next  case  is  Teachout  v.  People,  41  N.  Y.  7.  In  that  case  the  defendant 
appeared  at  the  coroner's  inquest,  in  pursuance  of  a  subpoena  to  testify,  and  vol- 
untarily attended.  He  was  not  under  arrest,  but  was  informed  by  one  Dalley 
that  it  was  charged  that  his  wife  had  been  poisoned,  and  that  he  would  be 
arrested  for  the  crime.  Before  he  was  .iworn  he  was  informed  by  the  coroner  that 
there  were  rumors  that  his  wife  came  to  her  death  by  foul  means,  and  that  some 
of  those  rumors  implicated  him,  and  that  he  was  not  obHged  to  testify  unless 
he  chose.  He  said  he  had  no  objection  to  telling  all  he  knew.  The  learned 
judge  delivering  the  opinion  preludes  it  by  a  reference  to  these  facts  as  show> 
ing  that  the  statements  made  were  voluntary  in  erery  legal  sense,  and  held 
that  a  mere  consciousness  of  beiug  suspected  of  a  crime  did  not  so  disqualify 
him  that  his  testimony,  in  other  respects  freely  and  voluntarily  given  before  the 
coroner,  could  not  be  used  against  him  on  his  trial  on  a  charge  subsequently 
made  of  such  crime.  On  that  ground  he  held  the  evidence  properly  admitted » 
at  the  same  time  referring  with  approval  to  the  McMdhon  Com,  and  distinctly 
limiting  the  rule  of  exclusion  to  cases  within  its  bounds.  The  present  case  is 
identical  in  all  its  essential  features  with  the  McMahon  C<ue.  In  both  cases 
the  prisoner  had  been  arrested  without  warrant,  as  a  suspected  murderer. 
While  under  arrest  be  was  taken  by  the  officer  having  him  in  charge  before  the 
coroner's  inquest  and  examined  on  oath  as  to  circumstances  tending  to  connect 
him  with  the  crime.  The  present  case  is  even  more  clear  than  the  McMafion 
Case,  for  here  the  homicide  had  been  shown  before  he  was  examined;  the  pris- 
oner was  informed  that  he  was  charged  with  the  murder,  the  alleged  instru- 
ment of  death  was  produced,  and  the  prisoner  was  interrogated  as  to  his 
motive  for  the  alleged  killing,  his  whereabouts,  and  other  inculpating  matters. 
There  has  been  no  case  overruling  the  McMdhon  Case,  and  we  are  not  re- 
ferred to  any  decision,  either  in  this  country  or  in  England,  at  variance  with 
it,  although  there  are  many  which  sustain  it,  and  even  go  further  in  the  direc- 
tion of  excluding  examinations  under  oath,  before  a  magistrate,  of  persona 
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afterward  pnt  upon  trial  on  criminal  charges.  Eex  v.  Lettis,  0  C.  &  P.  161;  Rex 
T.  DavU,  id.  177;  WJuUing's  Com,  8  id.  288;  Ilai£€trth'8  Case,  4  id.  254,  note. 
The  court  at  General  Term  in  the  present  case  seem  to  regard  the  case  of 
People  V.  McGloin,  91  N.  Y.  241;  12  Abb.  X.  C.  172,  aa  sustaining  the  course 
pursued  by  the  prosecution,  and  consequentlj  overruling  the  McMdhon  Case, 
but  a  brief  examination  will  show  that  there  is  no  aualogry  between  the  two 
cases.  The  case  of  McGloin  was  not  that  of  the  examination  of  a  prisoner  on 
oath  before  a  magistrate,  before  whom  he  was  taken  involuntarily  while  in 
custody  and  interrogated  by  the  magistrate,  who,  to  all  appearance,  had  power 
to  require  him  to  answer;  but  it  was  a  clear  case  of  a  voluntary  confession. 
The  prisoner  was  not  taken  before  any  magistrate.  While  under  arrest  he 
said  to  the  inspector  of  police,  who  had  him  in  charge,  that  he  would  make  a 
statement.  The  inspector  then  said  he  would  send  for  Coroner  Herman  to  take 
it.  The  coroner  wajs  then  sent  for,  and  came  to  police  head- quarters,  and  took 
down  in  writing  the  confession  dictated  by  the  prisoner,  the  coroner  asking  no 
questions,  and  not  acting  in  any  official  capacity,  but  as  a  mere  amanuensis  to 
take  down  the  confession  and  prove  the  contents.  Whether  sworn  or  unsworn 
is  immaterial,  as  the  confession  was  in  no  respect  compulsory,  but  was  volun- 
tarily offered  by  the  prisoner.  It  was  not  taken  before  a  magistrate  upon  a 
Judicial  investigation  against  the  person  accused  of  the  commission  of  the  crime. 
It  lacked  this  essential  element  of  the  MeMahon  Case^  and  is  in  no  respect  in 
conflict  with  it." 

In  People  ▼.  Chapleau,  121  N.  T.;  80  State  Rep.  080,  the  defendant,  accused 
of  murder  in  the  first  degree,  after  having  been  informed  by  the  coroner  as  to 
his  right  to  depose  or  not,  and  that  it  might  be  used  against  him,  was  allowed 
mt  his  own  request  to  make  a  statement  before  the  coroner's  jury  which  was 
then  reduced  to  writing,  but  the  prisoner  refused  to  sign  it  next  morning. 
Hdd,  that  such  statement  was  admissible  on  his  trial  to  prove  the  homicide. 

Where  it  does  not  appear  affirmatively  that  defendant  had  been  cautioned 
by  the  magistrate  before  making  a  statement,  as  required  by  the  Code,  but 
does  not  appear  that  he  had  been  so  cautioned,  it  will  not  be  presumed  that  a 
magistrate  failed  in  his  duty  and  omitted  to  caution  defendant.  People  ▼. 
8tott,  5  N.  Y.  Cr.  Rep.  61. 

In  People  v.  BeoMns,  109  N.  Y.  374.  it  was  held  that  the  finding  of  the  body 
of  the  person  charged  to  have  been  murdered,  with  unmistakable  marks 
thereon  of  a  murder  committed,  is  sufficient  "additional  proof  "to  meet  the 
requirements  of  this  section. 

The  ** additional  proof"  may  be  either  direct  or  circumstantial.  People 
T.  Carr,  3  N.  Y.  Cr.  Rep.  578. 

Admissions  of  defendant  that  after  assigning  for  value  his  wages  to  one  C. 
he  had  received  and  spent  them  himself,  are  insufficient,  without  further  evi- 
dence, to  convict  him  of  larceny.  The  written  assignment  of  the  wages  does 
not  famish  the  proof,  in  addition  to  the  confession,  required  by  this  section. 
Pwpfo  T-  KeUy,  8  N.  Y.  Cr.  Rep.  414;  37  Hun,  160. 

In  People  ▼.  Runge,  3  N.  Y.  Cr.  Rep.  85,  it  appeared  that  the  defendants, 
being  wholesale  confectioners,  sold  to  one  of  the  witnesses  for  the  prosecution, 
a  compartment  box  accompanied  by  one  hundred  and  fifty  pieces  of  chewing 
gum,  each  piece  being  numbered,  and  according  to  the  description  given  by 
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the  defendants  to  the  purchaser  at  the  time  of  the  sale,  intended  to  be  sold  to 
children  for  a  pennj  apiece,  each  one  of  which  drew  a  prise,  contained  in  said 
box,  consisting  of  an  egg,  small  or  large,  according  to  the  number,  the  whole 
seeming  to  form  an  Easter  device.  And  it  further  appeared  that  one  of  the 
defendants  admitted,  at  the  time,  that  they  had  bought  the  gum,  and  manu- 
factured and  arranged  the  box  themselves,  and  that  thej  had  made  large  sales 
thereof;  the  contriyance  so  purchased  bj  the  witness  being  exhibited  to  the 
jurj.  Heldf  sufficient  evidence  to  support  a  conviction  for  contriving  and  as- 
sisting in  contriving  a  lottery;  that  the  additional  proof  that  the  offense  was 
committed,  other  than  defendant's  confession,  required  by  section  395,  was  to 
be  found  in  the  said  purchase  and  the  production  of  the  contrivance  before  the 
jury;  also,  that  the  indictment  was  supported,  though  it  appeared  that  the 
purchase  by  the  witness  for  the  people  was  made  only  for  the  purpose  of  prov. 
ing  the  offense,  and  with  no  intention  of  using  the  contrivance  as  a  lottery; 
and  that,  in  any  event,  the  evidence  was  sufficient  to  support  the  indictment 
for  assisting  in  contriving  a  lottery. 

When,  in  addition  to  the  confession  of  a  defendant,  there  is  proof  of  cir- 
cumstances which,  although  they  may  have  an  innocent  construction,  are 
nevertheless  calculated  to  suggest  the  commission  of  the  crime  charged,  and 
for  the  explanation  of  which  the  confession  furnishes  the  key,  the  case  cannot 
be  taken  from  the  jury  for  a  non-compliance  with  the  statute  which  declares 
that  a  defendant's  confession  **  is  not  sufficient  to  warrant  a  conviction  with- 
out additional  proof  that  the  crime  charged  has  been  committed."  The  words 
quoted  seem  to  imply  that  the  confession  is  to  be  treated  as  evidence  of  the 
corpus  deUcti,  in  other  words,  as  competent  proof  of  the  body  of  the  crime, 
though  insufficient,  without  corroboration,  to  warrant  a  conviction.  People  v. 
Jaehne,  108  N.  T.  182;  7  East.  Rep.  298;  4  N.  Y.  Cr.  Rep.  479;  3  N.  Y.  State 
Rep.  11. 

§  396.  Evidence  on  trial  for  treason.  —  Upon  a  trial  for 
treason  the  defendant  cannot  be  convicted,  except  upon  the  testi- 
mony of  two  witnesses  to  the  same  overt  act,  or  of  one  witness  to 
one  overt  act,  and  another  witness  to  a  different  overt  act  of  the 
same  treason.  But  if  two  or  more  distinct  treasons,  of  different 
kinds,  be  alleged  in  the  indictment,  two  witnesses  to  prove  differ- 
ent treasons  are  not  sufficient  to  warrant  a  conviction. 

§  897.  Evidence  on  trial  for  treason.  —  Upon  a  trial  for 
treason,  evidence  cannot  be  admitted,  of  an  overt  act  not  expressly 
charged  in  the  indictment ;  nor  caii  the  defendant  be  convicted, 
unless  one  or  more  overt  acts  be  expressly  alleged  therein. 

§  398.  Evidence  on  trial  for  conspiracy.  —  Upon  a  trial 

for  a  conspiracy,  in  a  case  where  an  overt  act  is  necessary  to  con- 
stitute the  crime,  the  defendant  cannot  be  convicted,  unless  one 
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or  more  overt  acts  be  expressly  alleged  in  the  indictment,  nor 
unless  one  or  more  of  the  acts  alleged  be  proved ;  but  any  other 
overt  act,  not  alleged  in  the  indictment,  may  be  given  in  evidence. 

See  Penal  Code,  §  171. 

§  390.  Conviction  cannot  be  had  on  testimony  of 
accomplice,  unless  corroborated.  —  A  conviction  cannot  be 
had  upon  the  testimony  of  an  accomplice,  unless  he  be  corrobora- 
ted by  such  other  evidence  as  tends  to  connect  the  defendant 
witli  the  commission  of  the  crime. 

This  section  introdaces  a  new  rule  as  to  an  accomplice's  evidence.  Prior  to 
this  section  a  jury  might  convict  upon  such  evidence  alone.  People  v.  Thorn' 
-Mn,  3  N.  Y.  Cr.  Rep.  563;  People  v.  CogteOo,  1  Deuio.  83;  People  v.  Dyle,  21  N. 
Y.  578;  Lindsay  v.  People,  68  id.  154;  People  v.  WiUiams,  29  Hun,  523;  1  N. 
T.  Cr.  Rep.  336. 

The  mle  as  to  the  corroboration  of  accomplices  is  stated  by  the  court  in 
People  V.  PUUh,  100  N.  Y.  592,  as  follows:  "  In  cases  where  corroboration  is 
required,  there  has  been  some  diversity  of  opinion  in  the  authorities  as  to  the 
particular  facts  which  should  be  corroborated  and  the  extent  of  the  corroboration 
needed  in  order  to  comply  with  the  rule;  but  it  is  now  conceded  to  be  the 
general  rule,  that  it  should  tend  to  show  the  material  facts  necessary  to 
establish  the  commission  of  a  crime,  and  the  identity  of  the  person  committing 
it.  When  an  offense  was  formerly  proven  by  accomplices,  it  was  the  usual 
practice  of  trial  courts  to  advise  an  acquittal,  unless  such  evidence  was  in  some 
respects  corroborated  by  other  testimony  (although  at  common  law  a  con- 
viction upon  tbe  evidence  of  the  accomplice  alone  was  sustainable).  In  those 
cases,  the  extent  and  degree  of  corroboration  rested  in  the  discretion  of  the 
trial  court,  and  necessarily  varied  according  to  the  circumstances  of  the  case. 
Although  such  cases  are  not  strictly  analogous  to  those  where  corroboration  is 
required  by  statute,  they  yet  furnish  some  help  in  determining  the  degree  of 
proof  required  in  the  latter  case.  The  rule  as  to  the  corroboration  of  an  ac- 
complice is  stated  in  Roscoe  Grim.  Ev.  122,  as  follows:  'That  there  should 
be  some  fact  deposed  to,  independently  altogether  of  the  evidence  of  the  ac- 
complice, which,  taken  by  itself,  leads  to^the  inference,  not  only  that  a  crime 
has  been  committed,  but  that  the  prisoner  is  implicated  in  it.'  Russell  Crimes, 
962,  says:  '  That  it  is  not  sufficient  to  corroborate  an  accomplice  as  to  tbe 
facts  of  the  case  generally,  but  that  he  must  be  corroborated  as  to  some 
material  fact  or  facts  which  go  to  prove  that  the  prisoner  was  connected  with 
the  crime  charged.'  1  Greenl.  Ev.,  §  881,  lays  down  the  rule  as  held  by  some, 
that  it  is  '  essential  that  there  should  be  corroborating  proof  that  the  prisoner 
actually  participated  in  the  offense,  and  that  when  several  prisoners  are  to  be 
tried,  confirmation  is  to  be  required  as  to  all  of  them  before  all  can  be  safely 
convicted;  the  confirmation  of  the  witness  as  to  tbe  commission  of  the  crime 
being  regarded  as  no  confirmation  at  all  as  it  respects  the  prisoner.'  " 

In  People  v.  EUiott,  106  N.  Y.  292;  7  N.  Y.  Cr.  Rep.  126;  8  N.  Y.  State  Rep. 
708,  the  court  say:  **  Each  circumstance,  taken  by  itself,  is  quite  inconclusive, 
but  when  considered  together,  they  certainly  furnish  some  corrolM>rative  evi- 
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dence.  It  is  not  necessary  that  the  corroborative  evidence  of  itself,  should  be 
sufficient  to  show  the  commission  of  the  crime  or  to  connect  the  defendant  with 
it.  It  is  sufficient  if  it  tends  to  connect  the  defendant  with  the  commission  of 
the  crime.  Nor  need  the  corroborative  evidence  be  wholly  inconsistent  with  the 
tlieory  of  the  defendaut's  innocence.  The  court,  before  it  should  submit  the 
case  to  the  jury,  should  be  satisfied  that  there  is  some  corroborative  evidence 
fairly  tending  to  connect  the  defendant  with  the  ^commission  of  the  crime,  and 
when  thero  is,  then  it  is  for  the  jury  to  determine  whether  the  corroboration  is 
sufficient  to  satisfy  them  of  the  defendant's  guilt.  As  we  said  in  People  v. 
Ecerliardty  104  N.  Y.  591,  '  the  law  is  complied  with  if  there  is  some  evidence 
fairly  tending  to  connect  the  defendant  with  the  commission  of  the  crime,  so 
that  the  connection  will  not  rest  entirely  upon  the  evidence  of  the  accom- 
plice.' "  See,  also,  People  v.  O'Neil,  109  N.  Y.  267;  People  v.  Jaehne,  103  id.  282; 
People  V.  Ricker,  7  N.  Y.  Cr.  Rep.  22;  People  v.  Courtney,  28  Hun,  589;  1  X.  Y.  Cr. 
Rep.  64;  People  v.  JTooghk^rk,  96  N.  Y.  149;  67  How.  Pr.  256;  People  v.  Pyland, 
97  N.  Y.  126;  28  Hun,  568;  People  v.  WiUiams,  29  id.  520;  People  v.  McCaUnm, 
6  N.  Y.  Cr.  Rep.  543;  People  v.  Sharp,  id.  338;  People  v.  Thomson,  3  id  562; 
People  V.  Picker,  22  N.Y.  State  Rep.  654;  People  v.  Emerson,  20  id.  18;  People 
V.  Runge,  8  N.Y.  Cr.  Rep.  85;  Fraser  v.  People,  43  Barb.  306;  People  v.  Haynes^ 
65  id.  450:  38  How.  Pr.  8(59;  People  v.  Lawion,  56  Barb.  126;  Maine  v.  People^ 
9  Hun,  113;  People  v.  Davis,  21  Wend.  309;  People  v.  Shennan,  103  N.  Y.  513; 
Berry  v.  People,  1  N.  Y.  Cr.  Rep.  57;  People  v.  Kerr,  6  id.  406;  State  v.  Maney, 
54  Conn.  178;  9  Crim.  L.  Mag.  32;  7  East.  Rep.  605;  Com,  v.  Holmes,  127  Mass. 
424;  84  Am.  Rep.  341. 

Where  an  accomplice  is  allowed  to  testify  he  may  be  sufficiently  corroboratc-d 
by  his  wife.     State  v.  Myers,  82  Mo.  558;  52  Am.  Rep.  389. 

One  who  purchases  a  lottery  ticket  for  the  purpose  of  detecting  and  punish- 
ing the  vendor,  and  not  with  intent  to  aid  in  the  commission  of  the  offense,  is 
not  an  "accomplice"  within  the  meaning  of  this  section.  Peoples,  Noelke, 
94  N.  Y.  138;  29  Hun,  461;  1  N.  Y.  Cr.  Rep.  257;  PeopU  v.  Emerson,  6 
id.  157. 

Nor  is  a  woman  who  submits  to  an  abortion  an  •*  accomplice."    People  v. 
Vedder,  98  N.  Y.  630;  3  N.  Y.  Cr.  Rep.  32.     See.  also,  28  Eng.  Rep.  559;  20 
id.  372;  People  v.  Meyers,  5  X.  Y.  Cr.  Rep.  126;  People  v.  P&well,  4  id.  585; 
People  V.  Bliten,  112  N.  Y.  79. 

Nor  a  woman  who  goes  with  another  to  a  physician's  office,  where  the  latter 
woman  submitted,  but  not  in  presence  of  her  companion,  to  an  operation  for 
abortion.     Com.  v.  Drake,  124  Mass.  21. 

The  excise  law  makes  the  person  selling,  alone  guilty  of  a  criminal  act, 
therefore  the  purchaser  is  not  an  accomplice  under  this  section.  People  v. 
SmUh,  28  Hun,  626:  1  N.  Y.  Cr.  Rep.  72. 

A  person  who  in  no  way  aided  or  abetted  a  murder  but  in  whose  hands  a 
knife  was  plactnl  by  the  murderer  after  the  murder  is  not  an  accomplice. 
PeopU  V.  OgU,  6  N.  Y.  Cr.  Rep.  165;  104  N.  Y.  511. 

§400.  If  testimony  show   higher   offense  than   that, 
chained,  court  may  dischaige  jury,  and  hold  defendant 
to  answer  a  new  indictment.  —  If  it  appear  by  the  testimony^ 
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that  the  facts  proved  constitute  a  crime  of  a  higher  nature  than 
that  charged  in  the  indictment,  the  court  may  direct  the  jury  to 
he  discharged,  and  all  proceedings  on  tlie  indictment  to  he  sus- 
pended, and  may  order  the  defendant  to  he  committed,  or  con- 
tinned  on  or  admitted  to  hail,  to  answer  any  new  indictment 
which  may  he  found  against  him  for  the  higher  offense. 

See  Penal  Ck)de,  g  685;  People  t.  Jkkrtmare,  48  Hon,  828. 

§  401.  If  new  indictment  not  found,  defendant  to  be 
tried  on  the  original  indictment.  —  If  an  indictment  for  the 
higher  crime  he  dismissed  by  the  grand  jury,  or  be  not  found  at 
or  before  the  next  term,  the  court  must  again  proceed  to  try  the 
defendant  on  the  original  indictment. 

§  402.  Court  may  discharge  jury  where  it  has  not  juris- 
diction of  the  offense,  or  the  feusts  do  not  constitute  an 
offense.  —  The  court  may  also  direct  the  jury  to  be  discharged, 
where  it  appears  tliat  it  has  not  jurisdiction  of  the  crime,  or  that 
the  facts,  as  charged  in  the  indictment,  do  not  constitute  a  crime. 

§  403.  Proceedings,  if  jury  discharged  for  want  of  jur* 
isdiction  of  the  offense,  when  committed  out  of  the 
state.  — If  the  jury  be  discharged,  because  the  court  has  not 
jurisdiction  of  the  crime  charged  in  the  indictment,  and  it 
appear  that  it  was  committed  out  of  the  jurisdiction  of  this 
state,  the  court  may  order  the  defendant  to  be  discharged,  or 
to  be  detained  for  a  reasonable  time  specified  in  the  order, 
until  a  communication  can  be  sent  by  the  district  attorney 
to  the  chief  executive  officer  of  the  state,  territory  or  district 
where  the  crime  was  committed 

§  404.  Proceedings  in  such  case,  when  offbnse  com* 
mitted  in  the  state. —  If  the  crime  were  committed  within 
the  exclusive  jurisdiction  of  another  county  of  this  state,  the 
court  must  direct  the  defendant  to  be  committed  for  such  time 
as  it  deems  reasonable,  to  await  a  warrant  from  the  proper  county 
for  his  arrest ;  or  if  the  crime  be  a  misdemeanor  only,  it  may 
admit  him  to  bail,  in  an  undertaking,  with  sufficient  sureties,  that 
he  will,  within  such  time  as  the  court  may  appoint,  appear  in 
such  coiu*t  to  await  a  warrant  from  the  proper  county  for  his  arrest. 
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§  405.  Proceedings  in  such  case,  when  offense  committed 
in  the  state. —  In  the  case  provided  for  in  the  last  section,  the 
clerk  must  forthwith  give  notice  to  the  district  attorney  of  the 
proper  couTity,  that  the  defendant  has  been  so  committed  or  held 
to  bail. 

§  406.  Proceedings  in  such  case,  when  o£bnse  committed 
in  the  state. —  If  the  defendant  be  not  arrested,  as  provided  in 
section  four  hundred  and  four,  on  a  warrant  from  the  proper 
county,  he  must  be  discharged  from  custody,  or  his  bail  in  the 
action  be  exonerated,  or  money  deposited  instead  of  bail  refunded, 
as  the  case  may  be ;  and  the  sureties  in  the  undertaking  men* 
tioned  in  that  section  must  be  discharged. 

§  407.  Proceedings  in  such  case,  when  offense  committed 
in  the  state. —  If  the  defendant  be  arrested,  the  same  proceed- 
ings must  be  had  thereupon,  as  upon  the  arrest  of  a  defendant  in 
another  county,  on  a  warrant  of  arrest  issued  by  a  magistrate. 
See  §§  156,  157,  ante. 

Proceedings, 


do  not  constitute  an  offense. —  If  the  jury  be  discharged, 
because  the  facts  as  charged  do  not  constitute  a  crime,  the  court 
must  order  the  defendant,  if  in  custody,  to  be  discharged  there- 
from, or  if  admitted  to  bail,  that  his  bail  be  exonerated,  or  if  he 
have  deposited  money  instead  of  bail,  that  the  money  deposited 
be  refunded  to  him,  unless  in  its  opinion  a  new  indictment  can 
be  framed,  upon  wliich  the  defendant  can  be  legally  convicted  ; 
in  which  case,  it  niav  direct  that  the  case  be  resubmitted  to  the 
same  or  another  grand  jury. 

§  409.  Proceedings,  if  jury  discharged  because  the  faxsta 
do  not  constitute  an  offense.  —  It  the  court  direct  that  the 
case  be  submitted  anew,  the  same  proceedings  must  be  had  thereon 
as  are  prescribed  in  sections  318  and  319. 

§  410.  When  evidence  on  either  side  is  closed,  court 
may  advise  acquittal ;  eflfect  of  the  advice. — If,  at  any 

time  after  the  evidence  on  either  side  is  closed,  the  court  deem  it 
insufficient  to  warrant  a  conviction,  it  may  advise  the  jury  to 
acquit  the  defendant  and  they  must  follow  the  advice. 
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The  coart  shoald  in  a  proper  case  direct  an  acquittal,  ffowell  y.  People,  5 
Hun,  621;  69  N.  Y.  607;  People  v.  Behnett,  49  id.  187;  Duffy  v.  People,  26  id. 
588;  Babcock  v.  People,  15  Hun,  347;  SuUivan  v.  People,  27  id.  37;  People 
V.  Ltciugston,  id.  107;  People  v.  JDohringy  69  N.  Y.  381. 

In  People  v.  Adams^  16  Hun,  549»  defendant  plead  not  guilty,  and  after  trial, 
bis  counsel  moved  the  court  to  direct  the  jury  to  acquit  defendant;  the  motion 
was  denied,  and  a  motion  to  discharge  was  granted.  Held  error.  The  case 
should  have  been  submitted  to  the  jury. 

The  court  has  no  power  to  direct  a  verdict  of  guilty.  HoweU  v.  People,  5 
Hun,  620;  69  N.  Y.  607;  Ccue  v.  People,  6  Abb.  N.  C.  151.  See  10  Alb.  L.  J. 
88;  1  Oreenl.  Ev.,  §  49,  note. 

It  is  error  for  the  court  to  charge  the  jury  to  find  a  verdict  of  guilty  even  in 
a  case  where  the  question  of  guilt  or  innocence  depends  wholly  upon  a  ques- 
tion of  law.     U?iited  States  v.  Taylor,  3  Crim.  L.  Mag.  552.  555. 

§  411.  View  of  premises,  when  ordered,  and  how  con- 

ducted. — When,  in  the  opinion  of  the  court,  it  is  proper  that 
the  jury  should  view  the  place  in  which  the  crime  is  charged  to 
have  been  committed,  or  in  which  any  material  fact  occurred,  it 
may  order  the  jury  to  be  conducted,  in  a  body,  under  charge  of 
proper  officers,  to  the  place,  which  must  be  shown  to  them  by 
a  judge  of  the  court,  or  by  a  person  appointed  by  the  court  for 
that  purpose. 

See  Abhott's  Trial  Brief,  72-4;  26  Cent.  L.  J.  436;  People  v.  Johnson,110  N. 
Y.  143;  46  Hun,  673;  People  v.  Buddenneek,  103  N.  Y.  501;  People  v.  Oyer  and 
Terminer,  3  N.  Y.  Cr.  Rep.  215;  36  Hun,  279;  People  v.  Tyrrell,  3  N.  Y.  Cr. 
Rep.  142;  People  v.  Palmer,  43  Hun,  407;  5  N.  Y.  Cr.  Rep.  106,  disapproving 
ShtOar  v.  State,  105  Ind.  289;  55  Am.  Rep.  211. 

§  412.  Duty  of  officer  as  to  jury.  —  The  officers,  mentioned 
in  the  last  section,  must  be  sworn  to  suffer  no  person  to  speak  to 
or  communicate  with  the  jury,  nor  to  do  so  themselves,  on  any 
subject  connected  with  the  trial,  and  to  return  them  into  court 
without  unnecessary  delay,  or  at  a  specified  time. 

See  People  v.  Johnson,  110  N.  Y.  143;  46  Hun,  672;  People  v.  Palmer,  48 
Hun,  401 ;  5  N.  Y.  Cr.  Rep.  106. 

§  413.  Knowledge  of  Juror,  to  be  declared  in  court,  and 
Juror  to  be  sw^om  as  witness.  —  If  a  juror  have  any  personal 
knowledge,  respecting  a  fact  in  controversy  in  a  cause,  he  must 
declare  it  in  open  court,  during  the  trial.  If,  during  the  retire- 
ment of  the  jury,  a  juror  declare  a  fact,  which  could  be  evidence 
in  the  cause,  as  of  his  own  knowledge,  the  jury  must  return  into 
court.    In  either  of  these  cases,  the  juror  making  the  statement 
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Defendant  having  made  an  affidavit  that  he  and  four  others  committed  a 
robbery,  for  which  he  was  on  trial,  may  contradict  such  confession  by  show, 
ing  that  none  of  those  four  persons  were  at  the  place  of  the  crime  at  the  time 
stated  in  the  affidavit.     People  v.  Fox,  8  N.  Y.  Supp.  359. 

A  confession  of  a  defendant  in  a  criminal  action  voluntarily  made  is  com- 
petent evidence  against  him  although  made  when  under  arrest.  People  v. 
Druse,  103  N.  Y.  655;  6  N.  Y.  Cr.  Rep.  10;  Cox  v.  People,  80  N.  Y,  500;  People 
V.  Wentz,  87  id.  308;  People  v.  Montgomery,  18  Abb.  (N.  S.)  209;  Ptople  v. 
Murphy,  68  N.  Y.  597;  Hartung  v.  People,  4  Park.  819;  O'Briens.  People,  48 
Barb.  274;  People  v.  Sogers,  18  N.  Y.  9;  People  v.  Thayer,  1  Park.  595;  People 
▼.  Chapleau,  121  N.  Y.  266;  80  N.  Y.  State  Rep.  989;  Massey  v.  8taU,  10  Tex, 
App.  645;  Jackson  v.  8taU,  69  Ala.  249;  Hopt  v.  Utah,  110  U.  S.  574. 

Where  the  district  attorney  informed  the  prisoner,  after  his  arrest,  that  he 
need  not  make  certain  statements  which  he  did  make,  as  they  would  probably 
be  used  against  him,  held,  that  such  statements,  being  voluntary,  might  be  re- 
ceived in  evidence  against  the  accused  on  the  trial.  WiUett  v.  People,  27  Hun, 
469;  affirmed,  92  N.  Y.  29,  but  on  another  point.  See,  also.  People  v.  Simpson, 
48  Mich.  474. 

In  People  v.  Kurtz,  42  Hun,  385,  the  prisoner  was  traveling  under  arrest  with 
a  detective,  employed  by  the  district  attorney,  who  conversed  with  him  upon 
the  crime  for  which  he  was  arrested.  It  seems  that  the  detective  had  suggested 
a  confession.  The  prisoner  asked  what  he  was  '*  to  get  out  of  the  thing,"  U> 
which  the  detective  answered,  that  the  only  benefit  to  be  gotten  out  of  the  thing 
by  the  prisoner  was  the  benefit  that  any  state's  witness  would  get.  On  reaching 
the  district  attorney's  office  the  detective  said  if  the  prisoner  wanted  to  make 
a  statement  he  could,  but  he  must  use  his  own  judgment.  The  district  attor- 
ney replied  that  any  statement  must  be  voluntary.  It  did  not  appear  that  he 
knew  of  the  detective's  statement  of  the  benefit  a  state's  witness  would  get. 
The  prisoner  was  not  allowed  to  communicate  with  counsel  before  making  his 
confession.  Held,  that  under  this  section  the  admission  against  the  prisoner  was 
error.  In  that  case  the  prisoner's  counsel  asked  the  court  to  charge  that  if  the 
jury  found  that  the  alleged  statement  was  made  on  a  stipulation  of  the  district 
attorney,  that  the  prisoner  should  not  be  prosecuted  therefor,  they  must  reject 
it.  The  judge  refused  so  to  charge,  but  did  charge  that  they  might  take  into 
consideration  any  evidence  there  might  be  in  the  case  tending  to  show  that 
such  a  stipulation  was  made,  in  determining  whether  the  statement  or  con- 
fession made  in  the  district  attorney's  office  was  or  was  not  true.  Held,  that 
although  it  was  not  necessary  to  decide  the  question  in  this  case,  the  court 
were  of  the  opinion  that  the  judge  erred  in  refusing  so  to  charge.  See,  also, 
as  to  confessions  made  to  detectives,  Heldt  v.  State,  20  Neb.  492;  67  Am.  Rep. 
885;   U.  8.  v.  Stons,  2  Crim.  L.  Mag.  770. 

Where  a  prisoner  has  made  involuntary  confessions,  evidence  may  be  re- 
ceived of  facts  ascertained  in  consequence  thereof,  without  proving  his  state- 
ment as  to  those  facts,  unless  he  requires  proof  of  his  confession  so  far  as  it 
relates  thereto.    Duffy  v.  People,  26  N.  Y.  589. 

In  People  v.  0*2fea,  5  N.  Y.  Cr.  Rep.  802;  48  Hun,  87,  a  witness  testified  to 
facts  which  implicated  both  himself  and  defendant  in  the  crime  of  agreeing  to 
receive  a  bribe.    These  facts  had  been  previously  stated  by  the  witness  to  the 


OF  THE  State  of  New  York.  169 

district  attorney,  and  witness  had  been  bjhim  promised  immunity.  Defendant 
objected  to  this  evidence  on  the  ground  that  it  was  in  the  nature  of  a  confession 
given  under  a  promise  of  immunity.  ffeM,  that  the  tf^stimony  was  evidence 
in  chief  and  not  a  confession,  and  was  admissible  against  defendant. 

In  People  v.  Woleotty  51  Mich.  612,  the  prisoner  was  visited  during  the  night 
in  his  cell  by  three  persons  in  succession  who  were  none  of  them  officials,  but 
who  held  out  promises  of  favor  in  order  to  obtain  a  confession.  Held,  that 
admissions  of  guilt  thus  obtained  were  inadmissible.  The  court  say:  "  No  re 
liance  can  be  placed  upon  admissions  of  guilt  so  obtained;  for  the  very  obvi- 
ous reason  that  they  are  not  made  because  they  are  true,  but  because,  whether 
true  or  false,  the  accused  is  led  to  believe  it  is  for  his  interest  to  make  them. 
State  V.  Phelpn,  11  Tt.  116;  34  Am.  Dec.  672;  State  v.  Walker,  84  Vt.  296; 
Sector  V.  State,  2  Mo.  166;  22  Am.  Dec.  454;  State  v.  Bostiek,  4  How.  563; 
State  V.  Chiild,  10  N.  J.  Law,  163;  18  Am.  Dec.  404;  Spears  v.  State,  2  Ohio 
St.  583;  Commimoner,  etc,,  v.  Taylor,  5  Cush.  605;  Commmioner,  etc.,  v.  Tuck- 
erman,  10  Gray,  190;  SmUh  v.  State,  10  Ind.  106;  MUer  v.  PeopU,  39  111.  457; 
Caia  V.  State,  18  Tex.  387;  DaHs  v.  ^ate,  2  Tex.  App.  588;  Van  Buren  v. 
JState,  24  Miss.  512;  Jordan  v.  State,  32  id.  382;  People  v.  Barrie,  49  Cal.  342; 
State  V.  York,  37  N.  H.  175;  Miller  v.  State,  40  Ala.  58;  Porter  v.  State,  55  id. 
95;  State  v.  Whitfield,  70  N.  C.  356;  State  v.  Jlagan,  54  Mo.  192,  and  Flagg  v. 
People,  40  Mich.  406." 

Where  a  coroner's  inquest  is  held  before  it  has  been  ascertained  that  a  crime 
has  been  committed,  or  before  any  person  has  been  arrested  charged  with  the 
crime,  and  a  witness  is  sworn  before  the  coroner's  jury,  his  testimony,  should 
he  afterward  he  charged  with  the  crime,  may  be  used  against  him  on  his  trial, 
although  at  the  time  of  his  examination  he  was  aware  that  it  was  suspected  a 
crime  had  been  committed,  and  that  he  was  the  criminal.  People  v.  Mondon, 
103  N.  Y  211;  4  N.  Y.  Cr.  Rep.  559;  JTendrickson  v.  People,  10  N.  Y.  9;  1 
Park.  396,  400;  8  How.  Pr.  404;  People  v.  Thayer,  1  Park.  595;  People  v. 
MeCraruy,  G  id.  49. 

In  State  v.  Carrick,  16  Nev.  120,  a  statement  made  by  a  defendant  to  two  of 
his  bondsmen  that  he  was  short  in  his  accounts,  at  the  time  when  he  was  not 
charged  with  the  crime  or  under  arrest,  when  no  proceedings  were  threatened 
or  any  promise  made  to  shield  him  from  a  criminal  prosecution,  was  held 
admissible. 

But  if,  at  the  time  of  his  examination  before  the  coroner,  it  appears  that  a 
crime  has  been  committed,* and  that  he  is  in  custody  as  the  supposed  criminal, 
he  is  not  regarded  merely  as  a  witness,  but  as  a  party  accused,  called  before  a 
tribunal  vested  with  power  to  investigate  preliminarily  the  question  of  his 
guilt,  and  he  is  to  be  treated  in  the  same  manner  as  if  brought  before  a  com- 
mitting magistrate,  and  an  examination,  not  taken  in  conformity  with  the  stat- 
ute, cannot  be  used  against  him  on  the  trial  for  the  offense.  Code  Crim. 
Proc.,  §§  188,  196,  198;  People  v.  Mondon,  103  N.  Y.  211;  57  Am.  Rep.  709. 

In  that  case  an  Italian  laborer,  imperfectly  understanding  the  English  lan- 
guage, was  arrested  without  warrant  for  murder,  and  compulsorily  taken  by 
the  sheriff  before  a  coroner  then  engaged  in  investigating  the  murder.  He 
was  sworn  as  a  witness,  had  no  counsel  nor  means  to  procure  any,  and  was  not 
infonned  that  he  could  not  T>a  compelled  to  testify  nor  to  give  self-criminating 
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answers;  Held,  that  his  testimony  so  given  was  inadmissible  on  his  trial  for 
the  murder.  The  court  say:  •*  In  Hendriekson  v.  People,  10  N.  Y.  13, the  wife 
of  the  defendant  died  suddenly  in  the  morning,  and  in  the  evening  of  the 
same  day  a  coroner's  inquest  was  held.  The  defendant  was  called  and  sworn 
as  a  witness  upon  the  inquest.  At  that  time  it  did  not  appear  that  any  crime 
had  been  committed,  or  that  the  defendant  had  been  charged  with  any  crime, 
or  even  suspected,  except  so  far  as  the  nature  of  some  of  the  questions  asked 
of  him  might  indicate  such  a  suspicicn.  On  his  subsequent  trial  on  an  indict- 
ment for  the  murder  of  his  wife,  the  statements  made  by  him  at  the  coroner's 
inquest  were  held  admissible,  on  the  ground  that  he  was  not  examined  as  a 
party  charged  with  the  crime;  that  it  had  not  appeared  even  that  a  crime  had 
been  committed,  and  that  he  had  simply  testified  as  a  witness  on  the  inquiry 
as  to  the  cause  of  the  death.  "In  People  v.  McMaTion,  15  N.  T.  884,  the 
defendant  was  arrested  by  a  constable,  without  warrant,  on  a  charge  of  having- 
murdered  his  wife.  The  constable  took  him  before  the  coroner,  who  was 
holding  an  inquest  on  the  body,  by  whom  he  was  sworn  and  examined 
as  a  witness.  It  was  held  that  the  evidence  thus  given  was  not  admissible 
on  the  prisoner's  trial  for  the  murder,  and  his  conviction  was  reversed  upon 
that  ground.  In  the  judgment  all  the  judges  who  heard  the  case  concurred. 
The  next  case  is  Teachout  v.  People,  41  N.  Y.  7.  In  that  case  the  defendant 
appeared  at  the  coroner's  inquest,  in  pursuance  of  a  subpoena  to  testify,  and  vol- 
untarily attended.  He  was  not  under  arrest,  but  was  informed  by  one  Dalley 
that  it  was  charged  that  his  wife  had  been  poisoned,  and  that  he  would  be 
arrested  for  the  crime.  Before  he  was  3 worn  he  was  informed  by  the  coroner  that 
there  were  rumors  that  his  wife  came  to  her  death  by  foul  means,  and  that  some 
of  those  rumors  implicated  him,  and  that  he  was  not  obHged  to  testify  unless 
he  chose.  Ue  said  he  had  no  objection  to  telling  all  he  knew.  The  learned 
judge  delivering  the  opinion  preludes  it  by  a  reference  to  these  facts  as  show> 
ing  that  the  statements  made  were  voluntary  in  e^ery  legal  sense,  and  held 
that  a  mere  consciousness  of  being  suspected  of  a  crime  did  not  so  disqualify 
him  that  his  testimony,  in  other  respects  freely  and  voluntarily  given  before  the 
coroner,  could  not  be  used  against  him  on  his  trial  on  a  charge  subsequently 
made  of  such  crime.  On  that  ground  he  held  the  evidence  properly  admitted^ 
at  the  same  time  referring  with  approval  to  the  McMahon  Case,  and  distinctly 
limiting  the  rule  of  exclusion  to  cases  within  its  bounds.  The  present  case  is 
identical  in  all  its  essential  features  with  the  McMalion  Case.  In  both  cases 
the  prisoner  had  been  arrested  without  warrant,  as  a  suspected  murderer. 
While  under  arrest  be  was  taken  by  the  officer  having  him  in  charge  before  the 
coroner's  inquest  and  examined  on  oath  as  to  circumstances  tending  to  connect 
him  with  the  crime.  The  present  case  is  even  more  clear  than  the  McMdfu>n 
Case,  ioT  here  the  homicide  had  been  shown  before  he  was  examined;  the  pris- 
oner was  informed  that  he  was  charged  with  the  murder,  the  alleged  instra- 
meat  of  death  was  produced,  and  the  prisoner  was  interrogated  as  to  his 
motive  for  the  alleged  killing,  his  whereabouts,  and  other  inculpating  matters. 
There  has  been  no  case  overruling  the  McMahon  Case,  and  we  are  not  re- 
ferred to  any  decision,  either  in  this  country  or  in  England,  at  variance  with 
it,  although  there  are  many  which  sustain  it,  and  even  go  further  in  the  direc- 
tion of  excluding  examinations  under  oath,  before  a  magistrate,  of  persons 
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afterward  pat  upon  trial  on  criminal  charges.  Hex  v.  Lewis,  0  C.  &  P.  161;  Rex 
V.  Daci$,  id.  177;  W?ieiting*»  Case,  8  id.  238;  Uaxcarth's  Case,  4  id.  254,  note. 
The  coart  at  General  Term  in  the  present  case  seem  to  regard  the  case  of 
People  V.  McOloin,  91  N.  Y.  241;  12  Abb.  N.  C.  172,  as  sustaining  the  coarse 
pursued  by  the  prosecution,  and  consequently  overruling  the  McMahon  Com, 
but  a  brief  examination  will  show  that  there  is  no  analogy  between  the  two 
cases.  The  case  of  McGloin  was  not  that  of  the  examination  of  a  prisoner  on 
oath  before  a  magistrate,  before  whom  he  was  taken  involuntarily  while  in 
custody  and  interrogated  by  the  magistrate,  who,  to  all  appearance,  had  povvi^r 
to  require  him  to  answer;  but  it  was  a  clear  case  of  a  voluntary  confession. 
The  prisoner  was  not  taken  before  any  magistrate.  While  under  arrest  ho 
said  to  the  inspector  of  police,  who  had  him  in  charge,  that  he  would  make  a 
statement.  The  inspector  then  said  he  would  send  for  Coroner  Herman  to  take 
it.  The  coroner  was  then  sent  for,  and  came  to  police  head- quarters,  and  took 
down  in  writing  the  confession  dictated  by  the  prisoner,  the  coroner  asking  no 
questions,  and  not  acting  in  any  official  capacity,  but  as  a  mere  amanuensis  to 
take  down  the  confession  and  prove  the  contents.  Whether  sworn  or  unsworn 
is  immaterial,  as  the  confession  was  in  no  respect  compulsory,  but  was  volun- 
tarily offered  by  the  prisoner.  It  was  not  taken  before  a  magistrate  upon  a 
Judicial  investigation  against  the  person  accused  of  the  commission  of  the  crime. 
It  lacked  this  essential  element  of  the  McMahon  Case,  and  is  in  no  respect  la 
conflict  with  it." 

In  riBople  V.  Chapleau,  121  N.  Y.;  80  State  Rep.  989,  the  defendant,  accused 
of  murder  in  the  first  degree,  after  having  been  informed  by  the  coroner  as  to 
his  right  to  depose  or  not,  and  that  it  might  be  used  against  him,  was  allowed 
at  his  own  request  to  make  a  statement  before  the  coroner's  jury  which  was 
then  reduced  to  writing,  but  the  prisoner  refused  to  sign  it  next  morning. 
Held,  that  such  statement  was  admissible  on  his  trial  to  prove  the  homicide. 

Where  it  does  not  appear  affirmatively  that  defendant  had  been  cautioned 
by  the  magistrate  before  making  a  statement,  as  required  by  the  Code,  but 
does  not  appear  that  he  had  been  so  cautioned,  it  will  not  be  presumed  that  a 
magistrate  failed  in  his  duty  and  omitted  to  caution  defendant.  People  v. 
8tott,  5  N.  Y.  Cr.  Rep.  61. 

In  People  v.  Deacons,  109  N.  Y.  374,  it  was  held  that  the  finding  of  the  body 
of  the  person  charged  to  liave  been  murdered,  with  unmistakable  marks 
thereon  of  a  murder  committed,  is  sufficient  "additional  proof  "to  meet  the 
requirements  of  this  section. 

The  *' additional  proof"  may  be  either  direct  or  circumstantial.  People 
y.  Carr,  3  N.  Y.  Cr.  Rep.  578. 

Admissions  of  defendant  that  after  assigning  for  value  his  wages  to  one  C. 
he  had  received  and  spent  them  himself,  are  insufficient,  without  further  evi- 
dence, to  convict  him  of  larceny.  The  written  assignment  of  the  wages  does 
not  famish  the  proof,  in  addition  to  the  confession,  required  by  this  section. 
People  V.  KeUy,  3  N.  Y.  Cr.  Rep.  414;  37  Hun,  160. 

In  People  v.  Runge,  8  N.  Y.  Cr.  Rep.  85,  it  appeared  that  the  defendants, 
being  wholesale  confectioners,  sold  to  one  of  the  witnesses  for  the  prosecution, 
a  compartment  box  accompanied  by  one  hundred  and  fifty  pieces  of  chewing 
gum,  each  piece  being  numbered,  and  according  to  the  description  given  by 
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the  defendants  to  the  purchaser  at  the  time  of  the  sale,  intended  to  be  sold  to 
children  for  a  pennj  apiece,  each  one  of  which  drew  a  prize,  contained  in  said 
box,  consisting  of  an  egg,  small  or  large,  according  to  the  number,  the  whole 
seeming  to  form  an  Easter  device.  And  it  farther  appeared  that  one  of  the 
defendants  admitted,  at  the  time,  that  they  had  lx>ught  the  gum,  and  mann. 
factured  and  arranged  the  box  themselves,  and  that  they  had  made  large  sales 
thereof;  the  contrivance  so  purchased  by  the  witness  being  exhibited  to  the 
jury.  Heldf  sufficient  evidence  to  support  a  conviction  for  contriving  and  as- 
sisting in  contriving  a  lottery ;  that  the  additional  proof  that  the  offense  was 
committed,  other  than  defendant's  confession,  required  by  section  395,  was  to 
be  found  in  the  said  purchase  and  the  production  of  the  contrivance  before  the 
jury;  also,  that  the  indictment  was  supported,  though  it  appeared  that  the 
purchase  by  the  witness  for  the  people  was  made  only  for  the  purpose  of  prov. 
ing  the  offense,  and  with  no  intention  of  using  the  contrivance  as  a  lottery; 
and  that,  in  any  event,  the  evidence  was  sufficient  to  support  the  indictment 
for  assisting  in  contriving  a  lottery. 

When,  in  addition  to  the  confession  of  a  defendant,  there  is  proof  of  cir- 
cumstances which,  although  they  may  have  an  innocent  construction,  are 
nevertheless  calculated  to  suggest  the  commission  of  the  crime  charged,  and 
for  the  explanation  of  which  the  confession  furnishes  the  key,  the  case  cannot 
be  taken  from  the  jury  for  a  non-compliance  with  the  statute  which  declares 
that  a  defendant's  confession  "  is  not  sufficient  to  warrant  a  conviction  with- 
out additional  proof  that  the  crime  charged  has  been  committed."  The  words 
quoted  seem  to  imply  that  the  confession  is  to  be  treated  as  evidence  of  the 
corpus  delictij  in  other  words,  as  competent  proof  of  the  body  of  the  crime, 
though  insufficient,  without  corroboration,  to  warrant  a  conviction.  People  v. 
Jaehne,  108  N.  Y.  182;  7  East.  Rep.  298;  4  N.  Y.  Cr.  Rep.  479;  3  N.  Y.  State 
Rep.  11. 

§  396.  Evidence  on  trial  for  treason.  —  Upon  a  trial  for 
treason  the  defendant  cannot  be  convicted,  except  upon  the  testi- 
mony of  two  witnesses  to  the  same  overt  act,  or  of  one  witness  to 
one  overt  act,  and  another  witness  to  a  different  overt  act  of  the 
same  treason.  But  if  two  or  more  distinct  treasons,  of  different 
kinds,  be  alleged  in  the  indictment,  two  witnesses  to  prove  differ- 
ent treasons  are  not  suflScient  to  warrant  a  conviction. 

§  897.  Evidence  on  trial  for  treason.  —  Upon  a  trial  for 
treason,  evidence  cannot  be  admitted,  of  an  overt  act  not  expressly 
charged  in  the  indictment ;  nor  can  the  defendant  be  convicted, 
unless  one  or  more  overt  acts  be  expressly  alleged  therein. 

§  398.  Evidence  on  trial  for  conspiracy.  —  Upon  a  trial 
for  a  conspiracy,  in  a  case  where  an  overt  act  is  necessary  to  con- 
stitute the  crime,  the  defendant  cannot  be  convicted,  unless  one 
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or  more  overt  acts  be  expressly  alleged  iii  the  indictment,  nor 
unless  one  or  more  of  the  acts  alleged  be  proved ;  but  any  other 
overt  act,  not  alleged  in  the  indictment,  may  be  given  in  evidence* 
See  Penal  Code,  §  171. 

§  399.  Conviction  cannot  be  had  on  testimony  of 
accomplice,  unless  corroborated.  —  A  conviction  cannot  be 
had  upon  the  testimony  of  an  accomplice,  unless  he  be  corrobora- 
ted bv  such  other  evidence  as  tends  to  connect  the  defendant 
with  the  commission  of  the  crime. 

This  section  introdaoes  a  new  rule  as  to  an  accomplice's  evidence.  Prior  to 
this  section  a  jury  might  convict  upon  such  evidence  alone.  People  v.  Thorn' 
4en,  3  N.  Y.  Cr.  Rep.  563;  People  v.  Costello,  1  Deuio,  83;  People  v.  Dyle,  21  N. 
Y.  578;  LindMy  v.  PeopU,  68  id.  154;  Peoj^  v.  WiUiams,  29  Hun,  523;  1  N. 
Y.  Cr.  Rep.  336. 

The  rule  as  to  the  corroboration  of  accomplices  is  stated  bj  the  court  in 
People  V.  Plathy  100  N.  Y.  592,  as  follows:  "  In  cases  where  corroboration  is 
required,  there  has  been  some  diversity  of  opinion  in  the  authorities  as  to  the 
particular  facts  which  should  be  corroborated  and  the  extent  of  the  corroboration 
ueeded  in  order  to  comply  with  the  rule;  but  it  is  now  conceded  to  be  the 
general  rule,  that  it  should  tend  to  show  the  material  facts  necessary  to 
establish  the  commission  of  a  crime,  and  the  identity  of  the  person  committing 
it.  When  an  offense  was  formerly  proven  by  accomplices,  it  was  the  usual 
practice  of  trial  courts  to  advise  an  acquittal,  unless  such  evidence  was  in  some 
respects  corroborated  by  other  testimony  (although  at  common  law  a  con- 
viction upon  the  evidence  of  the  accomplice  alone  was  sustainable).  In  those 
cases,  the  extent  and  degree  of  corroboration  rested  in  the  discretion  of  the 
trial  court,  and  necessarily  varied  according  to  the  circumstances  of  the  case. 
Although  such  cases  are  not  strictly  analogous  to  those  where  corroboration  is 
required  by  statute,  they  yet  furnish  some  help  in  determining  the  degree  of 
proof  required  in  the  latter  case.  The  rule  as  to  the  corroboration  of  an  ac- 
complice is  stated  in  Roscoe  Crim.  Ev.  122,  as  follows:  'That  there  should 
)je  some  fact  deposed  to,  independently  altogether  of  the  evidence  of  the  ac- 
complice, which,  taken  by  itself,  leads  to^the  inference,  not  only  that  a  crime 
has  been  committed,  but  that  the  prisoner  is  implicated  in  it.'  Russell  Crimes, 
963,  says:  '  That  it  is  not  sufficient  to  corroborate  an  accomplice  as  to  the 
facts  of  the  case  generally,  but  that  he  must  be  corroborated  as  to  some 
material  fact  or  facts  which  go  to  prove  that  the  prisoner  was  connected  with 
the  crime  charged.'  1  Greenl.  Ev.,  §  381,  lays  down  the  rule  as  held  by  some, 
that  it  is  '  essential  that  there  should  be  corroborating  proof  that  the  prisoner 
actually  participated  in  the  offense,  and  that  when  several  prisoners  are  to  be 
tried,  confirmation  is  to  be  required  as  to  all  of  them  before  all  can  be  safely 
convicted;  the  confirmation  of  the  witness  as  to  the  commission  of  the  crime 
being  regarded  as  no  confirmation  at  all  as  it  respects  the  prisoner.*  " 

In  PeopU  V.  Miatt,  106  N.  Y.  292;  7  N.  Y.  Cr.  Rep.  126;  8  N.  Y,  State  Rep. 
703,  the  court  say:  "Each  circumstance,  taken  by  itself,  is  quite  inconclusive, 
but  when  considered  together,  they  certainly  furnish  some  corrolM)rative  evi- 
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dence.  It  is  not  necessary  that  the  corroborative  evidence  of  itself,  should  be 
sufficient  to  show  the  commission  of  the  crime  or  to  connect  the  defendant  with 
it.  It  is  sufficient  if  it  tends  to  connect  the  defendant  with  the  commission  of 
the  crime.  Nor  need  the  corroborative  evidence  be  wholly  inconsistent  with  the 
theory  of  the  defendant's  innocence.  The  court,  before  it  should  submit  the 
case  to  the  jury,  should  be  satisfied  that  there  is  some  corroborative  evidence 
fairly  teadmg  to  connect  the  defendant  with  the, commission  of  the  crime,  and 
when  there  is,  then  it  is  for  the  jury  to  determine  whether  the  corroboration  is 
sufficient  to  satisfy  them  of  the  defendant's  guilt.  As  we  said  in  People  v. 
Everhardtf  104  N.  Y.  591,  •  the  law  is  complied  with  if  there  is  some  evidence 
fairly  tending  to  connect  the  defendant  with  the  commission  of  the  crime,  sa 
that  the  connection  will  not  rest  entirely  upon  the  evidence  of  the  accom- 
plice.' "  See,  also.  People  v.  O'iV^i/,  109  N.  Y.  267;  People  v.  Jaehne,  103  id.  282; 
People  V.  Bicker,  7  N.  Y.  C'r.  Rep.  22;  People  v.  Courtney,  28  Hun,  589;  1  N.  Y.  Cr. 
Rep.  64;  People  v.  Hooghkerk,  96  N.Y.  149;  67  How.  Pr.  256;  People  v.  Poland, 
97  N.  Y.  126;  28  Hun,  568;  People  v.  lVUlia7n«,  29  id.  520;  PeopU  v.  McCaUam, 
6  N.  Y.  Cr.  Rep.  543;  People  v.  Sharp,  id.  388;  People  v.  Thomson,  8  id  562: 
People  V.  Picker,  22  N.Y.  State  Rep.  654;  People  v.  Emerson,  20  id.  18;  People 
V.  Runge,  3  N.Y.  Cr.  Rep.  85;  Fraser  v.  People,  43  Barb.  306;  People  v.  Uaynes^ 
55  id.  450;  38  How.  Pr.  869;  People  v.  Lawton,  56  Barb.  126;  Maine  v.  People] 
9  Hun,  113;  People  v.  Dar^is,  21  Wend.  309;  People  v.  Sherman,  103  N.  Y.  513; 
Berry  v.  People,  1  N.  Y.  Cr.  Rep.  57;  People  v.  Kcrr,Q  id.  406;  State  v.  Maney^ 
64  Conn.  178;  9  Crim.  L.  Mag.  32;  7  East.  Rep.  605;  Com.  v.  Holmes,  127  Mass. 
424;  34  Am.  Rep.  341. 

Where  an  accomplice  is  allowed  to  testify  he  may  be  sufficiently  corroboratf<I 
by  his  wife.     StcUe  v.  Myers,  82  Mo.  558;  52  Am.  Rep.  889. 

One  who  purchases  a  lottery  ticket  for  the  purpose  of  detecting  and  punish- 
ing the  vendor,  and  not  with  intent  to  aid  in  the  commission  of  the  offense,  is 
not  an  "  accomplice  "  within  the  meaning  of  this  section.  People  v.  Xoelke, 
94  N.  Y.  138;  29  Hun,  461;  1  N.  Y.  Cr.  Rep.  257;  Peoj^  v.  Emerson,  6 
id.  157. 

Nor  is  a  woman  who  submits  to  an  abortion  an  "  accomplice."  People  v. 
Vedder,  98  N.  Y.  630;  3  N.  Y.  Cr.  Rep.  32,  See,  also,  28  Eng.  Rep  559;  20 
id.  372;  People  v.  Meyers,  5  N.  Y.  Cr.  Rep.  126;  People  v,  PovseU,  4  id.  585; 
People  V.  Bitten,  112  N.  Y.  79. 

Nor  a  woman  who  goes  with  another  to  a  physician's  office,  where  the  latter 
woman  submitted,  but  not  in  presence  of  her  companion,  to  an  operation  for 
abortion.     Com.  v.  Drake,  124  Mass.  21. 

The  excise  law  makes  the  person  selling,  alone  guilty  of  a  criminal  act, 
therefore  the  purchaser  is  not  an  accom))lice  under  this  section.  People  v. 
Smith,  28  Hun,  626:  1  N.  Y.  Cr.  Rep.  72. 

A  person  who  in  no  way  aided  or  abetted  a  murder  but  in  whose  hands  a 
knife  was  placed  by  the  murderer  after  the  murder  is  not  an  accomplice. 
PeopU  v.  Ogle,  6  N.  Y.  Cr.  Rep.  165;  104  N.  Y.  511. 

§  400.  If  testmiony  show   higher   offense  than   that, 
charged,  court  may  discharge  jury,  and  hold  defendant 
to  answer  a  new  indictment.  —  If  it  appear  by  the  testimony. 
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that  the  facts  proved  constitute  a  crime  of  a  higher  nature  than 
that  charged  in  the  indictment,  the  court  may  direct  the  jury  to 
he  discharged,  and  all  proceedings  on  tlie  indictment  to  be  sus- 
pended, and  may  order  the  defendant  to  be  committed,  or  con- 
tinued on  or  admitted  to  bail,  to  answer  any  now  indictment 
which  may  be  found  against  him  for  the  higher  offense. 

See  Penal  Code,  §  685;  PeopU  v.  Dwimore,  48  Hun,  828. 

§  401.  If  new  indiotment  not  fbund,  defendant  to  be 
tried  on  the  original  indictment.  —  If  an  indictment  for  the 
higher  crime  be  dismissed  by  the  grand  jury,  or  be  not  found  at 
or  before  the  next  term,  the  court  must  again  proceed  to  try  the 
defendant  on  the  original  indictmcn":. 

§  402.  Court  may  discharge  jury  where  it  has  not  Juris- 
diction of  the  offense,  or  the  facts  do  not  constitute  an 
offense.  —  The  court  may  also  direct  the  juiy  to  be  discharged, 
where  it  appears  that  it  has  not  jurisdiction  of  the  crime,  or  that 
the  facts,  as  charged  in  the  indictment,  do  not  constitute  a  crime. 

§  403.  Proceedings,  if  jury  discharged  for  want  of  ju3> 
isdiction  of  the  offense,  when  committed  out  of  the 
Ptate.  — If  the  jury  be  discharged,  because  the  court  has  not 
jurisdiction  of  the  crime  charged  in  the  indictment,  and  it 
appear  that  it  was  committed  out  of  the  jurisdiction  of  this 
state,  the  court  may  order  the  defendant  to  be  discharged,  or 
to  be  detained  for  a  reasonable  time  specified  in  the  order, 
until  a  communication  can  be  sent  by  the  district  attorney 
to  the  chief  executive  officer  of  the  state,  territory  or  district 
where  the  crime  was  committed 

§  404.  Proceedings  in  such    case,  when    offense    conx* 

mitted  in  the  state. —  If  the  crime  were  committed  within 
the  exclusive  jurisdiction  of  another  county  of  this  state,  the 
court  must  direct  the  defendant  to  be  committed  for  such  time 
as  it  deems  reasonable,  to  await  a  warrant  from  the  proper  county 
for  his  arrest ;  or  if  the  crime  be  a  misdemeanor  only,  it  may 
admit  him  to  bail,  in  an  undertaking,  with  sufficient  sureties,  that 
he  will,  within  such  time  as  the  court  may  appoint,  appear  in 
sncli  court  to  await  a  warrant  from  the  proper  county  for  his  arrest. 
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§  405.  Procoedings  in  such  case,  when  offense  committed 
in  the  state. —  In  the  case  provided  for  in  the  last  section,  the 
clerk  must  forthwith  give  notice  to  the  district  attorney  of  the 
proper  cour^ty,  that  the  defendant  has  been  so  committed  or  held 
to  bail. 

§  406.  Proceedings  in  such  case,  when  oflbnse  committed 
in  the  state. —  If  the  defendant  be  not  arrested,  as  provided  in 
section  four  hundred  and  four,  on  a  warrant  from  the  proper 
county,  he  must  be  discharged  from  custody,  or  his  bail  in  the 
action  be  exonerated,  or  money  deposited  instead  of  bail  refunded, 
as  the  case  may  be ;  and  the  sureties  in  the  undertaking  men* 
tioned  in  that  section  must  be  discharged. 

§  407.  Proceedings  in  such  case,  when  offense  committed 
in  the  state. —  If  the  defendant  be  arrested,  the  same  proceed- 
ings  must  be  had  thereupon,  as  upon  the  arrest  of  a  defendant  in 
another  county^  on  a  warrant  of  arrest  issued  by  a  magistrate. 
See  §§  156,  157,  ante. 

§  408.  Proceedings,  if  jury  discharged  because  the  facta 
do  not  constitute  an  offense. —  If  the  jury  be  discharged, 
because  the  facts  as  charged  do  not  constitute  a  crime,  the  court 
must  order  the  defendant,  if  in  custody,  to  be  discharged  there- 
from, or  if  admitted  to  bail,  that  his  bail  be  exonerated,  or  if  he 
have  deposited  money  instead  of  bail,  that  tlie  money  deposited 
be  refunded  to  him,  unless  in  its  opinion  a  new  indictment  can 
be  framed,  upon  which  the  defendant  can  be  legally  convicted  ; 
in  which  case,  it  niav  direct  that  the  case  be  resubmitted  to  the 
same  or  another  grand  jury. 

§  409.  Proceedings,  if  jury  discharged  because  the  facts 
do  not  constitute  an  offense.  —  It  the  court  direct  that  the 
case  be  submitted  anew,  the  same  proceedings  must  be  had  thereoD 
as  are  prescribed  in  sections  318  and  310. 

§  410.  When  evidence  on  either  side  is  closed,  court 
may  advise  acquittal ;  effect  of  the  advice.— If,  at  any 

time  after  tlie  evidence  on  either  side  is  closed,  the  court  deem  it 
insuflScient  to  warrant  a  conviction,  it  may  advise  the  jury  to 
acquit  the  defendant  and  they  must  follow  the  advice. 
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The  eoart  sboald  in  a  proper  case  direct  an  acquittal.  HaweU  y.  People,  5 
Hon,  621;  69  N.  Y.  607;  PeapU  v.  Be)ineU,  49  id.  187;  Duffy  v.  People,  26  id. 
588;  Babcock  ▼.  People,  15  Han,  347;  SuUimn  v.  People,  27  id.  37;  PeopU 
V.  LiciugatoH,  id.  107;  People  v.  Dohring,  69  N.  Y.  881. 

In  People  ▼.  ^(2am«,  16  Qan,  549,  defendant  plead  not  guilty,  and  after  trial, 
bis  counsel  moved  the  court  lo  direct  the  jury  to  acquit  defendant;  the  motion 
was  denied,  and  a  motion  to  discharge  was  granted.  Held  error.  The  case 
should  have  been  submitted  to  the  jury. 

The  court  has  no  power  to  direct  a  verdict  of  guilty.  Howell  v.  People,  5 
Hun,  620;  69  N.  Y.  607;  Case  v.  PeopU,  6  Abb.  N.  C.  151.  See  10  Alb.  L.  J. 
88;  1  Greenl.  Ev.,  §  49,  note. 

It  is  error  for  the  court  to  charge  the  jury  to  find  a  verdict  of  guilty  even  in 
a  case  where  the  question  of  guilt  or  innocence  depends  wholly  upon  a  ques- 
tion of  law.     United  States  v.  Taylor,  3  Crim.  L.  Mag.  552,  555. 


§  411.  View  of  premises,  when  ordered,  and  how  con. 
ducted. — When,  in  the  opinion  of  the  court,  it  is  proper  that 
the  jury  should  view  the  place  in  which  the  crime  is  charged  to 
have  been  committed,  or  in  which  any  material  fact  occurred,  it 
may  order  the  jury  to  be  conducted,  in  a  body,  nnder  charge  of 
proper  officers,  to  the  place,  which  must  be  shown  to  them  by 
a  judge  of  the  court,  or  by  a  person  appointed  by  the  court  for 
that  purpose. 

Bee  Abbott's  Trial  Brief,  72-4;  26  Cent.  L.  J.  486;  People  v.  Johnson,UO  N. 
Y.  143;  46  Hun,  673;  People  v.  Buddensieck,  103  N.  Y.  501;  People  v.  Oyer  and 
Terminer,  3  N.  Y.  Cr.  Rep.  216;  86  Hun,  279;  People  v.  Tyrrell,  3  N.  Y.  Cr. 
Hep.  142;  People  v.  Palmer,  43  Hun»  407;  5  N.  Y.  Cr.  Rep.  106,  disapproving 
Bhular  y.  8tate,  105  Ind.  289;  55  Am.  Rep.  211. 

§  412.  Duty  of  officer  as  to  jury-  —  The  officers,  mentioned 
in  the  last  section,  must  be  sworn  to  suffer  no  person  to  speak  to 
or  communicate  with  the  jury,  nor  to  do  so  themselves,  on  any 
subject  connected  with  the  trial,  and  to  return  them  into  court 
without  unnecessary  delay,  or  at  a  specified  time. 

See  People  v.  Johnson,  110  N.  Y.  143;  46  Hun,  672;  People  v.  Palmer,  48 
Hun,  401;  5  N.  Y.  Cr.  Rep.  106. 

§  413.  S[nowledge  of  Juror,  to  be  declared  in  court,  and 
Juror  to  be  sworn  as  witness.  —  If  a  juror  have  any  personal 
knowledge,  respecting  a  fact  in  controversy  in  a  cause,  he  must 
declare  it  in  open  court,  during  the  trial.  If,  during  the  retire- 
ment of  the  jury,  a  juror  declare  a  fact,  which  could  be  evidence 
in  the  cause,  as  of  his  own  knowledge,  the  jury  must  return  into 
eonrt    In  either  of  these  cases,  the  juror  making  the  statement 
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uiuBt  be  sworn  as  a  witness,  and  examined  in  the  presence  of  the 
parties. 

§  414.  Jurors  may  be  permitted  to  separate  during  the 
trial ;  if  kept  together,  oath  of  the  officers.  —  The  jurors 
sworn  to  try  an  indictment  may,  at  any  time  before  the  submis- 
sion of  the  cause  to  the  jury,  in  the  discretion  of  the  court,  be 
permitted  to  separate,  or  be  kept  in  charge  of  proper  officers. 
Such  officers  must  be  sworn  to  keep  the  jurors  together  until  the 
next  meeting  of  the  court,  to  suffer  no  person  to  speak  to  or  com- 
municate with  them,  nor  to  do  so  themselves,  on  any  subject  con- 
nected with  the  trial,  and  to  return  them  into  court  at  the  next 
meeting  thereof. 

See  I  Bisb.  Crim.  Proc.,  ?§  d94,  995;  Rapalje's Crim.  Pro.,  §  496;  Strpheiiay. 
People,  19  N.  Y.  549,  554;  People  v.  Reaglt,  60  Barb.  527;  People  v.  Fi-oH,  5 
Park.  53;  People  v.  Montgomery,  18  Abb.  Pr.  (N.  S.)  208;  People  v.  Dovglasi, 
4  Cow.  26 ;  Ktlly  v.  State,  12  Cr.  L  Mag.  231, 

Even  ID  a  capital  case,  if  tbe  court  permits  tbe  jary  to  separate  before  sub- 
mission and  tbe  defendant  does  not  object  until  after  verdict,  tbe  objection  is 
waived.     Uenning  v.  State,  106  Ind.  386;  55  Am.  Rep.  756. 

On  a  murder  trial  after  tbe  case  was  submitted  to  tbe  jury,  members  of  tbe 
jury  were  permitted  to  go  to  a  privy  seventy-five  yards  distant,  unattended  by 
an  officer.  It  was  not  sbown  tbat  any  one  did  or  could  communicate  witb  tbem. 
Held,  no  error.     State  v.  State,  64  Miss.  644;  60  Am.  Rep.  70. 

During  tbe  trial  of  a  capital  felony  tbe  jury  were  lodged  every  nigbt  m  a 
botel.  On  tbe  tbird  nigbt  tbe  botel  was  destroyed  by  fire.  Tbe  jury  escaping 
became  separated  for  an  bour  or  more,  some  of  tbem  mingling  witb  tbe  crowd 
about  tbe  fire,  otbers  going  borne.  On  an  examination  by  tbe  court  every  juror 
swore  tbat  during  tbe  separation  no  one  bad  spoken  to  bim  or  in  bis  presence 
on  tbe  subject  of  tbe  trial.  Tbe  prisoner  did  not  object  to  tbe  continuing  of 
tbe  trial,  but  refused  to  assent,  or  waive  any  rigbt  or  advantage  resulting  to 
bim  from  tbe  separation.  Conviction  being  bad,  held,  tbat  tbe  prisoner  was 
entitled  to  a  new  trial.    Early  v.  StaU,  1  Tex.  Ct.  App.  248;  28  Am.  Rep.  409. 

§  415.  Jurors  not  to  converse  together  on  the  subject  of 
the  trial,  nor  form  an  opinion  until  the  cause  is  submit- 
ted. —  The  jury  must  also,  at  each  adjournment  of  the  court, 
whether  permitted  to  separate  or  kept  in  charge  of  officers,  be 
admonished  by  the  court,  that  it  is  their  duty  not  to  converse 
among  themselves  on  any  subject  connected  with  the  trial,  or  to 
form  or  express  any  opinion  thereon,  until  the  cause  is  finally 
submitted  to  them. 

See  People,  exrel.,  ▼.  Oyer  and  Terminer,  8  N.  Y.  Cr.  Rep.  211;  86  Hun,  379. 
Unless  it  is  shown  tbat  tbe  prisoner  has  been  prejudiced  thereby,  a  judge's 
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OTnission  to  admonish  the  jury  on  adjournment  of  court  is  not  ground  for  a  new 
trial.     People  v.  Draper,  28  Hun,  1;  1  N.  Y.  Cr.  Rep.  138. 

A  claim  that  the  trial  court  omitted  to  admonish  the  jurors  as  required  can- 
not be  considered  on  appeal  where  there  is  no  part  of  the  record  showing  dis- 
tinctly that  this  was  not  done,  and  no  question  appears  to  have  been  raised  or 
exception  taken  in  regard  to  the  matter.  People  v.  Bugg,  3  N.  Y.  Cr.  Rep. 
172. 

Where  the  case  on  appeal  does  not  disclose  any  failure  on  the  part  of  the  trial 
judge  to  admonish  the  jury  at  each  adjournment,  such  failure  will  not  be  pre- 
sumed.   People  V.  Beavey,  4  N,  Y.  Cr.  Rep.  2;  38  Hun,  418. 

§  416.  Proceedings,  where  juror  becomes  unable  to  per- 
form  his  duty  before  conclusion  of  triaL  —  If,  before  the 
condnsion  of  the  trial,  a  juror  become  sick,  80  as  to  be  unable  to 
perform  his  duty,  the  court  may  order  him  to  be  discharged,  and 
another  jury  to  be  tlien  or  afterward  impanneled. 

See  Cooley  Const.  Lim.  327-8;  1  Bish.  Crim.  Law,  §  869. 

After  the  retirement  of  the  jary  on  a  murder  trial,  one  of  them  was  taken 
Tery  ill;  he  was  pat  in  bed  in  a  communicating  room,  a  physician  was  sum- 
moned who  attended  him,  there,  not  speaking  to  the  others  at  all,  nor  to  him 
on  the  subject  of  the  trial.  It  appearing  that  the  prisoner  sustained  no  injury, 
hM,  that'  a  verdict  of  guilty  was  not  vitiated.  Ooereen  v.  Com.,  106  Penn. 
8t.  477;  61  Am.  Rep.  534. 

§  417.  Court  to  decide  questions  of  law  arising  during 
trial*  —  The  court  must  decide  all  questions  of  law  which  arise 
in  the  course  of  the  trial. 

See  Thomp.  Trials,  ^§  1015-1031;  Rapalje*s  Crim.  Proc.,  §  846;  People  v. 
Bego,  3  N.  Y.  Cr.  Rep.  277;  36  Hun,  131. 

In  People  v.  O'Neil,  49  Hun,  422,  the  court  say:  "  A  judgment  will  not  be 
reversed  merely  because  the  judge  submitted  to  the  jury  a  question  which  he 
ought  to  determine  himself,  where  it  is  clear  that  he  ought  to  have  decided  it 
in  the  same  way  the  jury  have  found.  Miller  v.  Ina.  Co,,  2  E.  D.  Smith,  268; 
Cumpgton  V.  McNair,  1  Wend.  457;  Pangbum  v.  BaU,  id.  845-353;  Hall  v. 
Suydam,  6  Barb.  88,  88;  Thompson  v.  Boberts,  24  How.  (U.  8.)  233-240." 

§  418.  On  indictment  for  libel,  jury  to  determine  law 
and  fbct.  —  On  the  trial  of  an  indictment  for  libel,  the  jury 
have  the  right  to  determine  the  law  and  the  fact. 

The  State  Constitution,  art,  I,  §  8,  provides  as  follows:  "  In  all  criminal  prosecu- 
tions or  indictments  for  libels,  the  truth  may  be  given  in  evidence  to  the  jury, 
and  if  it  shall  appear  to  the  jury,  that  the  matter  charged  as  libelous  is  true, 
and  was  published  with  good  motives,  and  for  jastifiable  ends,  the  party  shall 
be  acquitted;  and  the  Jnry  sliall  have  the  right  to  determine  the  law  and  the 
fact."  See  People  v.  Oronoell,  3  Johns.  Cas.  337;  State  v.  Syphrett,  27  So. 
Car.  29;  13  Am.  St.  Rep.  616,  625,  Twte, 
22 
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§  419.  In  all  other  cases,  court  to  decide  questions  of 
law,  subject  to  right  of  defendant  to  except.  —  On  the  tria) 
of  an  indictment  for  any  other  crime  than  libel,  questions  of  law 
are  to  be  decided  by  the  court,  saving  the  right  of  the  defendant 
to  except ;  questions  of  fact,  by  the  jury.  And  although  the 
jury  have  the  power  to  find  a  general  verdict,  which  includes 
questions  of  law  as  well  as  of  fact,  they  are  bound,  nevertheless, 
to  receive  as  law  what  is  laid  down  as  such  by  the  court. 

See  1  Greenl.  Ev.,  §  49;  20  Am.  Dec.  133»  note;  9  Crim.  Law  Mag.  627-683; 
8  id.  484;  Thomp.  Trials,  §  2140;  People  v.  VtosimU,  8  Johns.  Cas.  337. 

The  jury  in  criminal  cases  are  bound  by  the  instructions  of  the  court  as  to 
the  law,  to  the  same  extent  as  in  civil  cases.  Duffy  v.  People^  26  N.  Y.  589; 
Bk.  VI  (Reprint  ed.),  187;  People  v.  Upton,  88  Hun,  109;  McKenna  v.  Peoj^, 
81  N.  y.  860;  PeapU  v.  HomU,  5  Hun,  620;  69  X.  Y.  607;  People  v.  Pine,  2 
Barb.  566;  Allis  v.  Leonard,  58  N.  Y.  291;  People  v.  Finnegan,  1  Park.  147. 
But  see  People  v.  Thayer,  1  Park.  596.  Contra,  Kane  v.  Com.,  89  Penn.  St* 
522;  83  Am.  Rep.  787;  1  Crim.  Law  Mag.  47,  51,  note ;  HudeUon  v.  8UUe,  94 
Ind.  426;  48  Am.  Rep.  171. 

§  420.  Charge  to  jury.  —  In  charging  the  jury,  the  court 
must  state  to  them  all  matters  of  law  which  it  thinks  necessary 
for  their  information  in  giving  their  verdict;  and  must,  if 
requested,  in  addition  to  what  it  may  deem  its  duty  to  say,  inform 
the  jury  that  they  are  the  exclusive  judges  of  all  questions  of  fact 

A  new  trial  will  not  be  granted  because  the  judge,  thougb  requested,  de* 
clined  to  cliarge  the  jury,  there  being  no  question  of  law  in  the  case.  People 
V.  Oray,  5  Wend.  289. 

Comments  bj  the  trial  judge  on  the  testimony,  so  long  as  the  judge  leaves- 
all  the  questions  of  fact  to  the  jury  and  instructs  them  that  they  are  the  sole 
judges  of  matters  of  fact,  are  not  the  subject  of  legal  exception.  People  v. 
Carpenter A'^.  Y.  Cr.  Rep.  39;  affirmed,  id.  177;  Winne  v.  McDonald,  39  N. 
Y.  239;  Hart  v.  Ryan,  6  N.  Y.  Supp.  924;  PeopU  v.  O'NeU,  112  N.  Y.  363- 
864;  Allis  v.  Leonard,  58  id.  291;  Peoj^  v.  Mclnemey,  5  N.  Y.  Cr.  Rep.  47. 

A  statement  of  the  court  that  the  evidence  is  convincing  enough  to  warrant- 
the  direction  of  a  verdict  if  it  was  a  civil  case  is  not  error  where  the  question 
of  defendant's  guilt  is  left  to  the  jury.     United  States  v.  Curtis,  11  Abb.  N 
0.  1. 

A  charge  of  the  court  which  brings  to  the  attention  of  the  jury  evidence 
relevant  to  a  material  fact  in  the  case,  and  stating  that  if  such  evidence  be  true 
it  tends  to  prove  such  fact,  etc.,  and  in  no  way  controlling  or  directing  the 
jury  as  to  the  force  and  effect  of  such  evidence,  is  not  error.  People  v.  Wig- 
gins. 1  N.  Y.  Cr.  Rep.  290. 

V^There  the  courts  properly  submits  to  the  jury  a  proposition  covering  the 
whole  Issue,  and  instructs  them  that  they  must  find  it  beyond  a  reasonable 
doubt,  he  cannot  be  required  to  sub-divide  it,  and  charge  separately  as  to  each. 
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«f  tbe  elements  necessary  to  constitute  the  crime,  that  it  must  be  established 
beyond  a  reasonable  doubt.  Walker  v.  People ,  1  N.  Y.  Cr.  Rep.  22;  8  N.  T. 
86. 

Where  the  court,  upon  the  failure  of  a  jury  to  agree,  addresses  to  them  re« 
marks  claimed  to  be  improper,  a  general  exception  presents  no  question  for 
rsTiew,  unless  it  appears  that  no  portion  of  such  remarks  was  proper.  Berry 
V.  People,  1  N.  Y.  Cr.  Rep.  43. 

Where  the  judge  charges  that  the  crime  charged  in  the  indictment  is  a  mis- 
demeanor instead  of  a  felony,  and  no  exception  was  taken,  held,  no  injury  to 
accused.     People  v.  Bragle,  88  N.  Y.  585;  63  How.  Pr.  143. 

Where  the  court  charged  that  the  prisoner  is  presumed  to  be  a  sane  man 
until  he  convinces  you  that  he  is  insane,  kdd,  not  error.  0*OonneU  v.  People, 
87  N.  Y.  877;  62  How.  Pr.  436. 

§  421.  Jury  may  decide  in  court,  or  retire  in  the  custody 
of  officers ;  oath  of  the  officers.  —  After  hearing  the  charge, 
the  jury  may  either  decide  in  court,  or  may  retire  for  deliberation. 
If  they  do  not  agree  without  retiring,  one  or  more  ofScers  must 
be  sworn,  to  keep  them  together  in  some  private  and  convenient 
place,  and  not  to  permit  any  person  to  speak  to  or  communicate 
with  them,  nor  do  so  themselves,  unless  it  be  by  order  of  the 
court,  or  to  ask  them  whether  they  have  agreed  upon  a  verdict, 
and  to  return  them  into  court  when  they  have  so  agreed,  or  when 
ordered  by  the  court. 

See  People,  ex  rel.  Choaie,  v.  Barrett,  56  Hun,  351;  24  Abb.  N.  C.  432. 

§  422.  When  defendant  on  bail  appears  fbr  trial,  he^nay 
be  committed. — When  a  defendant,  who  has  given  bail,  appears 
foi  trial,  the  court  may,  in  its  discretion,  at  any  time  after  his 
appearance  for  trial,  order  him  to  be  committed  to  the  custody  of 
the  proper  officer  of  the  county,  to  abide  the  judgment  or  further 
order  of  the  court ;  and  he  must  be  committed  and  held  in  cuso 
tody  accordingly. 


CHAPTER  n. 

OOHBUOr  or  THB  just   AFTEB  the  cause    is    SUBMirTED  TO  THEM. 

SsonoM  428.  Room  and  accommodations  for  the  jury  after  retirement,  how 
I  provided. 

424  Accommodations  for  the  Jury,  when  kept  together  daring  the 
trial,  or  after  retirement. 

485,  426.  What  papers  the  jury  may  take  with  them. 
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Bectign  427.  May  return  into  court  for  information. 

428.  When  Jury  to  be  discharged  before  agreement. 

429.  Reason  for  discharge. 

430.  When  jury  discharged  or  prevented  from  giving  a  verdict,  cause 

to  be  again  tried. 

481.  Court  may  adjourn  during  absence  of  jury,  as  to  other  business. 

but  deemed  open  till  verdict  rendered  or  jury  discharged. 

482.  Final  adjournment  of  court  discharges  jury. 

§423.  Boom  and  accommodations  for  the  jury  after 
retirement,  how  provided. — A  room  urnst  be  provided  by  the 
supervisors  of  the  county  (or  if  the  trial  be  ia  a  city  oonrt,  by 
the  corporate  authorities  of  the  city),  for  the  use  of  the  jury,  upon 
their  retirement  for  deliberation,  with  suitable  furniture,  fuel, 
lights  and  stationery.  If  the  supervisors  or  corporate  authorities 
neglect  this  duty,  the  court  may  order  the  sheriff  to  perform  it ; 
and  the  expenses  incurred  by  him  in  carrying  the  order  into 
effect,  when  certified  by  the  court,  are  a  county  charge* 

ft 

§  424.  Accommodations  for  the  jury,  when  kept  together 
during  the  trial,  or  after  retirement.  —  While  the  jury  are 
kept  together,  either  during  the  progress  of  the  trial  or  after 
their  retirement  for  deliberation,  they  must  be  provided  by  the 
sheriff,  upon  the  order  of  the  court,  at  the  expense  of  the  county 
(or  if  the  trial  be  in  a  city  court,  at  the  expense  of  the  city),  with 
suitable  and  sufficient  food  and  lodging. 

See  1  Bish.  Crim.  Proc.,  §  997;  0' Skidds  v.  State,  55  Ga.  696;  State  y.  CBHen, 
7  R.  I.  386;  State  v.  Caulfidd,  23  I^.  Ann.  148;  Com.  v.  Roby,  12  Pick.  496; 
State  y.  Hamilton,  19  Ohio  St.  116;  People  v.  KeUy,  46  Cal.  355;  55  Ga.  696. 

§  425.  What  papers  the  jury  may  take  with  them.  -- 

The  court  may  permit  the  jury,  upon  retiring  for  deliberation,  to 
take  with  them  any  paper  or  article  which  has  been  received  as 
evidence  in  the  cause,  but  only  upon  the  consent 'of  the  defendant 
and  the  counsel  for  the  people. 

See  Abbott's  Crim.  Brief,  500. 

The  fact  tliat  a  jury  took  with  them  a  copy  of  the  statutes  bearing  upon  the 
crime  under  consideration  will  not  vitiate  the  verdict  unless  the  prisoner  is 
shown  to  have  been  prejudiced  thereby.    People  v.  Draper ^  28  Hun,  1;  1  N.Y. 
Cr.  Rep.  IBS;  People  v.  Seeley,  8  id.  226. 
I  {Ab  Ur  (he  role  in  civil  cases,  see  Bailey's  Trial  Prac.  241. 


I 
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§  426.  What  papers  the  jury  may  take  with  them.  — 

The  jury  may  also  take  with  them  notes  of  the  testimony  or  other 
proceedings  on  the  trial,  taken  by  themselves  or  any  of  them, 
but  none  taken  by  any  other  person. 

In  MitehiU  v.  Carter,  14  Han,  448,  after  the  adjouroxneDt  for  the  day,  the 
jury  having  been  charged,  occupied  the  court-room  and  found  there  the  min- 
^utes  kept  by  the  justice  holding  the  court;  some  of  the  jurors  read  portions  of 
the  minutes,  and  commented  thereon;  and  others  attempted  to  read  them  but 
conld  not  make  them  out.  The  minutes  did  not  contain  all  the  testimony,  nor 
were  they  used  by  consent  of  counsel.  Held,  the  verdict  was  properly  set 
aside  for  irregularity. 

§  427.  May  return  into  court,  for  information.  —  After 

the  jnry  have  retired  for  deliberation,  if  there  be  a  disagreement 
between  them,  as  to  any  part  of  the  testimony,  or  if  they  desire 
to  be  informed  of  a  point  of  law  arising  in  the  cause,  they  must 
require  the  officer  to  conduct  them  into  court.  Upon  their  being 
bronght  into  court,  the  information  required  must  be  given  after 
notice  to  the  district  attorney  and  to  the  counsel  for  the  defend- 
ant,  and  in  cases  of  felony,  in  the  presence  of  the  defendant. 

See  6  Crim.  L.  Mag.  185;  4  Amer.  &  Eng.  Encyc.  of  Law,  815;  People  v.  Moore, 
50  Hun,  359;  CornUh  v.  araff,  86  id.  164;  Maurer  v.  People,  43  N.  Y.  1;  Rob- 
erU  V.  l^aU,  111  Ind.  342;  Rolls  v.  State,  59  Miss.  391. 

Where  the  jury  return  to  court  for  further  instructions,  the  prisoner's  coun- 
sel must  be  notified,  though  the  prisoner  himself  is  present.  People  ▼.  Cae- 
nano,  30  Hun,  888;  1  N.  Y.  Cr.  Rep.  505. 

The  jury  heing  sworn  to  render  a  truthful  verdict  upon  the  evidence,  the 
extent  of  the  punishment  in  no  way  comes  within  the  range  of  their  province, 
and  the  court  may  decline  to  instruct  them  on  the  subject.  People  v.  Ryan,  55 
Hun,  217;   Wood  v.  People,  1  id.  386.     Contra,  People  v.  Cassiano,  30  id.  388. 

§428.  When  jtury  to  be  discharged  before  agreements- 
After  the  jury  have  retired  to  consider  of  their  verdict,  they  can 
he  discharged  before  they  shall  have  agreed  thereon  only  in  the 
following  casm : 

1.  Upon  the  occurrence  of  some  injury  or  casualty  affecting 
the  defendant,  the  jnry  or  some  one  of  them,  or  the  court,  ren- 
dering it  inexpedient  to  keep  them  longer  together ;  or 

2.  When  after  the  lapse  of  such  time  as  shall  seem  reasonable 
to  the  court,  they  shall  declare  themselves  unable  to  agree  upon  a 

verdict ;  or 

3.  "When  with  the  leave  of  the  court,  the  pnblic  prosecutor 
and  the  counsel  for  the  defendant  consent  to  such  discharge; 
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As  to  coercion  of  jury  by  the  court,  see  Cranston  v.  Railroad  Co.,  108  N.  Y^ " 
614;  Huntoon  v.  RusseUy  50  How.  Pr.  155;  People,  ex  rel.,  v.  NeiUon,  22 
Hun,  1;  Erwin  v.  Hamilton,  50  How.  Pr.  33;  State  v.  Mead,  63  id.  57: 
Berry  v.  People,  1  N.  Y.  Cr.  Rep.  43,  57;  State  v.  Bybee,  17  Kana.  462;  State 
V.  Lawrence,  38  Iowa,  51;  Pierce  v.  Pierce,  38  Mich.  412.  In  the  case  last 
cited  the  jury,  after  being  out  for  one  day,  sent  word  to  the  judge  that^ 
they  could  not  agree.  The  judge  sent  back  word  that  he  did  not  believe 
it  yet,  and  added  the  suggestion  that  they  had  better  agree  that  night,  as  he 
was  going  away  and  should  not  be  back  until  the  second  day  after,  and  they 
might  not  get  discharged  until  he  returned.  The  verdict  was  returned  within 
an  hour  afterward.  Held,  that  it  must  be  set  aside  as  obtained  by  duress.  The 
court  said:  "Jury  trials  can  never  be  safe  unless  the  verdict  is  made  as  far  as 
possible  the  unbiased  and  free  conclusion  of  every  juror.  Every  attempt  to 
drive  men  into  an  agreement  which  they  would  not  have  reached  freely  is  a 
perversion  of  justice.  It  may  be  discretionary  with  the  trial  judge  to  keep  a 
jury  out  until  he  is  satisfied  an  honest  and  free  agreement  is  not  to  be  expected. 
But  there  is  no  legal  propriety  in  keeping  a  jury  confined  unreasonably  after 
they  have  come  to  an  agreement,  and  a  verdict  obtained  by  the  suggestion  of 
such  an  alternative  is  a  verdict  obtained  by  what  it  would  be  hard  to  dis- 
tinguish from  duress.  It  may  be  that  the  court  is  not  bound  to  be  present  con- 
tinually on  the  chances  of  an  agreement;  but  any  unusual  and  prolonged  de- 
lay is  not  to  be  favored  without  giving  an  opportunity  to  find  a  sealed  verdict. 
This  error,  however  innocently  committed,  as  we  are  bound  to  suppose  it  was, 
most  nevertheless,  in  our  opinion,  be  held  latal  to  the  verdict." 

§  429.  Beason  Ibr  discharge.  —  Whenever  the  jury  is  dis- 
charged without  a  verdict,  the  reason  for  the  discharge  must  be 
entered  on  the  minutes. 

§  430.  When  jury  discharged  or  prevented  from  giving 
a  verdict,  cause  to  be  again  tried. —  In  all  cases  where  a  jury 
are  discharged,  or  prevented  from  giving  a  verdict,  by  reason  of 
an  accident  or  other  cause,  except  where  the  defendant  is  dis- 
charged from  the  indictment,  during  the  progress  of  the  trial, 
or  after  the  cause  is  submitted  to  them,  the  cause  may  be  again 
tried  at  the  same  or  another  term. 

See  People  v.  Ooodwin,  18  Johns.  187;  People  v.  Peagle,  60  Barb.  627;  Peopie 
T.  Denton,  2  Johns.  Cas.  275. 

§  431.  Court  may  a4Joiim  during  absence  of  jury,  as  to 
other  business,  but  deemed  open  till  verdict  rend^:^  or 
jury  discharged* —  While  the  jury  are  absent,  the  court  may 
adjourn  from  time  to  time,  as  to  other  business ;  but  it  is  never- 
theless deemed  open,  for  every  purpose  connected  with  the  cause 
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submitted  to  the  jury,  until  a  verdict  is  rendered  or  the  jury 
discharged. 

See  Code  Civ.  Proc.,  §  34;  PwpU  v.  (JUxjcb,  4  Abb.  N.  C.  256;  Peopit  v.  Jack-^ 
^on.  111  N.  Y.  362;  PtopU  v.  SuUican,  115  id.  185. 

§  432.  Final  a4jounmient  of  court  discharges  jury.-- 

A  final  adjournment  of  the  court  discharges  the  jury,  but  any 
term  of  a  court  may  be  continued  for  the  purpose  of  finishing  a 
trial  or  receiving  a  verdict 


CHAPTER  in. 

THE  VERDICT. 

'Sacnov  438.  When  the  jury  have  agreed,  to  be  brought  into  court  asd  their 

names  called;  if  all  do  not  appear,  jury  to  be  discharged  and 
cause  again  tried. 

434  In  felony,  defendant  must  be  present;  in  misdemeanor,  verdict 
may  be  rendered  in  his  absence. 

435.  Manner  of  taking  the  verdict. 

486.  Verdict  may  be  general  or  special. 

437.  General  verdict. 

488.  Special  verdict. 

489,  440.  Special  verdict;  how  rendered. 

441.  Special  verdict;  how  brought  to  argument. 

442.  Judgment  thereon. 

443.  When  special  verdict  defective,  new  trial  to  be  ordered. 

444.  Upon  indictmeut  for  crime  consisting  of  different  degrees,  Juiy 

may  convict  of  any  degree,  or  of  any  attempt  to  commit  the 
crime. 

445.  In  other  cases,  jury  may  convict  of  any  offense  necessarily 

included  in  that  charge. 

446.  On  indictment  against  several,  jury  may  render  a  verdict  as  to 

some,  and  the  cause  be  again  tried  as  to  the  others. 

447.  448.  In  what  cases  court  may  direct  a  reconsideration  of  the 

verdict. 

449.  When  judgment  may  be  given  upon  an  informal  verdict 

450.  Polling  the  jury. 

451.  Recording  the  verdict. 

452.  Defendant,  when  to  be  discharged  or  detained  after  acquittal. 

453.  Proceedings  upon  general  verdict  of  conviction,  or  a  special 

verdict. 

454.  When  defendant  acquitted  on  the  ground  of  insanity,  the  fact 

to  be  stated  with  the  verdict;  commitment  of  defendant  to 
state  lunatic  asylum. 
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§  433.  When  the  jury  have  agreed,  to  be  brought  inta 
court  and  their  names  called ;  if  all  do  not  appear.  Jury" 
to  be  dischaiged  and  cause  again  tried.  —  When  the  jury 
have  agreed  upon  their  verdict,  they  must  be  conducted  into  court 
by  the  officer  having  them  in  charge.  Their  names  must  then  be 
called,  and  if  all  do  not  appear,  the  rest  must  be  discharged  with- 
out giving  a  verdict.  In  that  event,  the  cause  may  be  again  tried, 
at  the  same  or  another  term. 

§  434.  In  felony,  defendant  must  be  present ;  in  misde* 
meanor,  verdict  may  be  rendered  in  his  absence.  —  If  the 

indictment  be  for  felony,  the  defendant  must,  before  the  verdict 
is  received,  appear  in  person.  If  it  be  for  a  misdemeanor,  the 
verdict  may  be  rendered  in  his  absence. 

See  g§  297,  427,  ante;  Abbott's  Crim.  Brief,  606,  §  821. 

Felonies.  People  v.  Perkins,  1  Wend.  91;  Son  v.  People,  12  Id.  344;  Saf- 
ford  V.  People,  1  Park.  474;  State  v.  EppeJQ  N.  C.  55;  Smith  v.  State,  51  Wis- 
615;  37  Am.  Rep.  845;  Beaumont  v.  StaU,  1  Tex.  Ct.  App.  538;  28  Am.  Rep» 
424;  Temple  v.  Com.,  14  Bush,  769;  29  Am.  Rep.  442;  Smith  v.  People,  8  Colo. 
457;  State  v.  Johns,  35  La.  Ann.  208;  Folden  v.  State,  13  Neb.  328;  Cook  v. 
State,  60  Ala.  80;  31  Am.  Rep.  31:  State  v.  Jenkins,  84  N.  C.  812;  87  Am.  Rep. 
643;  Barton  v.  State,  67  Ga.  653:  44  Am.  Rep.  743. 

Misdemeanors.    People  v.  Wilkes,  5  How.  Pp.  105. 

§  4«35.  Manner  of  taking  the  verdict. —  If  the  jury  appear, 
they  must  be  asked  by  the  court  or  the  clerk,  whether  they  have 
agreed  upon  their  verdict;  and  if  the  foreman  answer  in  the 
affirmative,  they  must,  on  being  required,  declare  the  same. 

§  436.  Verdict  may  be  general  or  special — The  jury  may 
either  render  a  general  verdict,  or  when  they  are  in  doubt  as  to 
the  legal  effect  of  the  facts  proved,  they  may,  except  upon  an 
indictment  for  libel,  find  a  special  verdict. 

See  People  v.  Rugg,  98  N.  Y.  551;  8  N.  Y.  Cr.  Rep.  182;  PeopU  v.  Taylor, 
id.  302;  Hawker  v.  People,  75  N.  Y.  487;  Conkeyv.  People,  1  Abb.  Dec.  418;  5- 
Park.  31;  People  v.  McGeery,  6  id.  653;  People  v.  Bruno,  id.  657. 

§  437.  General  verdict.  —  A  general  verdict  upon  a  plea  of 
not  guilty  is  either  "guilty  "  or  "not  guilty  ; "  which  imports  a 
conviction  or  acquittal  of  the  offense  charged  in  the  indictment. 
Ppon  a  plea  of  a  former  conviction  or  acquittal  of  the  same 
offense,  it  is  either  "for  the  people,"  or  "  for  the  defendant." 
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See  PoUniky  v.  PeopU,  U  Hun.  390;  78  N.  Y.  65;  Hatcker  v.  PeopU,  76  id.  487; 
People  V.  Bugg,  98  id.  561;  3  N.  Y.  Cr.  Rep.  182;  Peaple  v.  Taylor,  id.  802. 

A  general  verdict  of  guilty  is  the  finding  of  the  truth  of  all  the  material 
accounts  of  the  indictment,  including  yalue,  where  that  is  material;  People  v. 
Bork,  1  N.  Y.  Cr.  Rep.  393. 

General  verdict  of  guilty  is  erroneous  under  an  indictment  for  obstructing 
the  highway,  containing  averments  of  continuance,  when  it  appears  that  the 
defendant  acted  for  his  wife,  who  was  the  owner  of  the  land.  People  v. 
Litingstoft,  27  Hun,  105;  63  How.  Pr.  242. 

Where  the  record  on  a  former  trial  showed  that  there  were  two  pleas,  one 
of  not  guilty  and  the  other  a  former  acquittal  made  by  the  defendant  to  the 
indictment,  yet  the  only  verdict  rendered  by  the  jury  appearing  on  the  record 
is  "  guilty  as  charged  in  the  indictment,"  lield,  that  as  the  jury  did  not  find 
against  the  defendant  upon  his  plea  of  former  acquittal,  and  as  there  is  no 
verdict  upon  the  issue  raised  by  that  plea  and  no  judgment  thereon,  a  new 
trial  must  be  had  to  correct  the  error  in  that  respect.  People  v.  Bureh,  5 
N.  T.  Cr.  32;  1  N.  Y.  State  Rep.  751. 


§  438.  Special  verdict.  —  A  special  verdict  is  that  by  which 
the  jury  find  the  facts  only,  leaving  the  judgment  to  the  court 
It  must  present  the  conclusions  of  fact,  as  established  by  the 
evidence,  and  not  the  evidence  to  prove  tliem ;  and  these  con- 
clusions of  fact  must  be  so  presented  as  that  nothing  remains  to 
the  court  but  to  draw  from  them  conclusions  of  law. 

See  People  v.  Taylor,  3  N.  Y.  Cr.  Rep.  302;  People  v.  Ilale,  1  id.  553. 

Where,  on  a  trial  of  an  indictment  of  different  counts,  there  is  a  specific 
verdict  of  guilty  on  one  count  and  silence  as  to  all  others,  it  is  a  bar  to  the 
prosecution  on  the  count  as  to  which  the  verdict  is  silent.  People  v.  Bowling, 
84  N.  T.  478. 

'*  We  find  the  prisoner  guilty  of  receiving  stolen  goods,  knowing  them  to 
be  Bt4)len/'  not  sufficient  uDder  an  indictment  for  feloniously  receiving  stolen 
property,  knowing  it  to  have  been  stolen.     MiUer  v.  People,  25  Hun,  473. 

§  439.  Special  verdict ;  how  rendiered.  —  The  special  ver- 
dict must  be  reduced  to  writing,  by  the  jury  or  in  their  presence^ 
entered  upon  the  minutes  of  the  court,  read  to  the  jury,  and 
a^rreed  to  by  them,  before  they  arc  discharged. 
See  Peopie  v.  Taylor,  8  N.  Y.  Cr.  Rep.  302. 

§  440.  Special  verdict ;  how  rendered.  —  The  special  ver- 
dict need  not  be  in  any  particular  form,  but  is  su£Sicient  if  it 
present  intellipbly  the  facts  found  by  the  jury. 
B&6  People  V,  Hale,  1  N.  Y.  Cr.  Bep.  08G. 
23 
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§  441.  Special  verdict ;  how  brought  to  argfument. — The 

special  verdict  may  be  brought  to  argument  by  either  party, 
upon  live  days'  notice  to  the  other,  at  the  same  or  another  term 
01  the  court ;  and  upon  the  hearing  thereof,  the  counsel  for  the 
defendant  may  conclude  the  argument. 

§  442.  Judgment  thereon. —  The  court  must  give  judgment 
upon  the  special  verdict  as  follows : 

1.  If  the  plea  be  not  guilty,  and  the  facts  prove  the  defendant 
guilty  of  the  offense  charged  in  the  indictment,  or  of  any  other 
offense  of  which  he  could  be  convicted  under  that  indictment, 
as  provided  in  sections  four  hundred  and  forty-four  and  four  hun- 
dred and  forty-five,  judgment  must  be  given  accordingly ;  but  if 
otherwise,  judgment  of  acquittal  must  be  given  ; 

2.  If  the  plea  be  a  former  conviction  or  acquittal  of  the  same 
offense,  the  court  must  give  judgment  of  conviction  or  acquittal, 
according  as  the  facts  prove  or  fail  to  prove  the  former  convic- 
tion or  acquittal. 

See  PtopU  V.  Burch,  5  N.  Y.  Cr.  Rep.  32;  1  N.  Y.  State  Rep.  751. 

§  443.  When  special  verdict  defective,  new  trial  to  be 
ordered. —  If  the  jury  do  not,  in  a  special  verdict,  pronounce 
affirmatively  or  negatively  on  the  facts  necessary  to  enable  the 
court  to  give  judgment,  or  if  they  find  the  evidence  of  facts 
merely,  and  not  the  conclusions  of  fact  from  the  evidence,  as 
established  to  their  satisfaction,  the  court  must  order  a  new  trial. 

§  444.  Upon  indictment  for  offense  consisting  of  different 
degrees,  jury  may  convict  of  any  degree,  or  of  any  attempt 
to  commit  the  offense. —  Upon  an  indictment  for  a  crime  con- 
sisting of  different  decrees,  the  jury  may  find  tlie  defendant  not 
guilty  of  the  degree  cliarged  in  the  indictment,  and  guilty  of  any 
degree  inferior  thereto,  or  of  an  attempt  to  commit  the  crime. 
Upon  a  trial  for  murder  or  manslaughter,  if  the  act  complained 
of  is  not  proven  to  be  the  cause  of  death,  the  defendant  may  be 
convicted  of  assault  in  any  degree  constituted  by  said  act,  and 
warranted  by  the  evidence.  A  conviction  upon  a  charge  of 
assault  is  not  a  bar  to  a  subsequent  prosecution  for  manslaughter 
or  murder,  if  the  person  assaulted  dies  after  the  conviction,  in 
case  deatli  results  from  the  injury  caused  by  the  assault. 

Amended;  Laws  1900,  chap.  625;  in  effect,  as  amended,  April  23,  1900. 

See  §  390,  anU  ;  Penal  Code,  §  %^,  note;  PeopU  v.  Taylor,  3N.  Y.  Cr.  Rep. 
802;  PeopU  v.  Snllimn,  4  id.  193;  People  v.  Palmar,  43  Hun,  404;  5  N.  Y.  Cr. 
Rep.  105;  People  v.  Meegan,  104  N.  Y.  531;  People  v.  McDonald,  49  Hun,  68. 

The  jury  should  first  consider  and  determine  whether  the  defendant  is 
guilty  of  the«crime  charged,  and  if  not  so  found,  to  consider  lesser  degrees. 
PeopU  V.  TFe7/*?/i,  109  N.  Y.  347. 

In  People  v.  Doions,  56  Hun,  6,  it  was  held  that  a  jury  has  no  right  to  con- 
vict a  defendant  of  a  lesser  degree  of  a  crime  simply  because  it  doubts  whether 
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%e  committed  a  greater  degree,  bat  the  elements  which  constitute  sach  degree 
mast  be  themselves  proved. 

When  reqaested  to  charge,  that  if  doabt  existed  in  the  mind  of  the  jurj  as 
to  the  grade  of  the  offense  committed,  it  was  their  duty  to  convict  of  the 
lesser,  the  court  said  that  it  had  told  -the  jury  that  the  prisoner  was  entitled  to 
4ill  reasonable  doubt.    Held,  sufficient.    Abbott  v.  People,  86  N.  Y.  460. 

On  a  trial  for  grand  larceny,  first  degree,  may  convict  of  grand  larceny, 
second  degree.  People  v.  McCallam,  8  N.  Y.  Cr.  Rep.  199;  or  of  petit  larceny. 
People  v.  McTameney,  30  Hun,  605;  1  N.  Y.  Cr.  Rep.  437;  66  How.  Pr.  70;  13 
Abb.  N.  C.  55. 

On  an  indictment  for  arson  in  the  first  degree,  there  may  be  a  conviction  for 
■attempting  to  commit  arson  in  any  of  the  lesser  degrees.  People  v.  Long,  2 
Edm.  Sel.  Cas.  129;  People  v.  Didien,  17  How.  Pr.  224. 

Under  an  indictment  fq|^  burglary  defendant  may  be  convicted  of  an  attempt 
to  commit  the  burglary  charged.  People  v.  Lawton,  56  Barb.  126;  People  v. 
Jaekeon.  3  Hill,  92;  or  of  larceny.     People  v.  Snyder,  2  Park.  28. 

Indictment  need  not  allege  facts  or  circumstances,  which,  if  proven,  would 
constitute  the  lesser  crime.  These  are  matters  of  evidence  for  the  benefit  of 
the  accused.     People  v.  McDonneU,  1  N.  Y.  Cr.  Rep.  366;  92  N.  Y.  657.  mem. 

Indictment  in  common-law  form  sufficient,  notwithstanding  the  statute,  and 
permits  a  conviction  for  the  offense  charged  in  any  degree,  corresponding  to 
the  evidence.  People  v.  McDonnell,  92  N.  Y.  657;  1  N.  Y.  Cr.  Rep.  868;  Peo- 
pU  V.  Thompson,  41  N.  Y.  I;  Ruloff  v.  People^  11  Abb.  (N.  S.)  245;  45  N.  Y. 
213;  Nevins  v.  People,  61  Barb.  307. 

§  445.  In  other  cases,  jury  may  convict  of  any  offense 

necessarily  included  in  that  charge. —  In  all  other  cases,  the 

defendant  may  be  found  guihy  of  any  crime,  the  commission  of 

which  is  necessarily  included  in  that  with  which  he  is  charged  in 

the  indictment. 

^ee  People  v.  MeTameney,  13  Abb.  N.  C.  57;  66  How.  Pr.  73;  People  v.  P<rf- 
i»€r,43Hun.406;  People  v.  Meegan,  104  N.  Y.  531;  People  v.  Doicling,  1  N.  Y. 
Cr.  Rep.  631;  People  v.  McDonald,  A9  Hun,  68;  People  v.  Kennedy,  57Hun,535. 

§  446.  On  indictment  against  several,  jury  may  render 
a  verdict  as  to  some,  and  the  cause  be  again  tried  as  to 
the  others. —  On  an  indictment  against  one  or  more,  if  the  jury 
cannot  agree  upon  a  verdict  as  to  all,  they  may  render  a  verdict 
IB  to  those  in  regard  to  whom  they  do  agree,  or  which  a  judg- 
ment must  be  entered  accordingly  ;  and  the  case,  as  to  the  rest, 
may  be  tried  by  another  jury. 

§  447.  In  what  cases  court-may  direct  a  reconsideration 
of  the  verdict —  When  there  is  a  verdict  of  conviction,  in 
which  it  appears  to  Ae  court  that  the  jury  have  mistaken  tlic 
law,  the  court  may  explain  the  reason  for  that  opinion,  and  direct 
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the  jury  to  reconsider  their  verdict ;  and  if,  after  the  reconsidera- 
tion, they  return  the  same  verdict,  it  must  be  entered.  But 
when  there  is  a  verdict  of  acquittal,  the  court  cannot  require  the 
jury  to  reconsider  it. 

See  liegeman  v.  Cant r el/,  40  N.  Y.  Super.  385;  Boot  v.  Sherwood,  6  JohnSr 
68;  Blaekley  y.  Sheldon,  7  id.  34. 

§  448.  In  what  cases  court  may  direct  a  reconsideration 
of  the  verdict. —  If  the  jury  render  a  verdict  which  is  neitlier 
a  general  nor  a  special  verdict,  as  defined  in  sections  four  hundred 
and  thirty-seven  and  four  hundred  and  thirty-eight,  the  court  may, 
with  proper  instructions  as  to  the  law,  direct  them  to  reconsider 

i't ;  and  it  cannot  be  recorded,  until  it  be  reirtered  in  some  form., 
rom  which  it  can  be  clearly  understood  what  is  the  intent  of  the 
jury,  whether  to  render  a  general  verdict,  or  to  find  the  fact» 
specially,  and  leave  the  judgment  to  the  court. 

§  449.  When  judgment  may  be  given  upon  an  informal 
verdict.  —  If  the  jury  persist  in  finding  an  informal  verdict,, 
from  which,  however,  it  can  be  clearly  understood,  that  their 
intention  is  to  find  in  favor  of  the  defendant,  upon  the  issue,  it 
must  be  entered  in  the  terms  in  which  it  is  found,  and  the  court 
must  give  judgment  of  acquittal.  But  no  judgment  of  convic- 
tion can  be  given,  unless  the  jury  exi>re86ly  find  against  the 
defendant,  upon  the  issue,  or  judgment  be  given  against  him  on 
0  special  verdict. 

See  People  v.  Burch,  5  N.  Y.  Cr.  Rep.  32. 

^*  450.  Polling  the  jury.  —  Wlien  a  verdict  is  rendered,  and 
defore  it  is  recorded,  the  jury  ma^  be  polled,  on  the  requirement 
of  either  party;  in  which  case  they  must  be  severally  asked 
whether  it  is  their  verdict ;  and  if  any  one  answer  in  the  negative, 
tlie  jury  must  be  sent  out  for  further  deliberation. 

See  People  v.  Burch,  5  N.  Y.  Cr.  Rep.  32;  Leighton  v.  People,  10  Abb.  N.  C 
261;  88  N.  Y.  117. 


§  451.  Becording  the  verdict.  —  When  the  verdict  is  given, 
and  is  such  as  the  court  may  receive,  the  clerk  must  immediateljf 
iccord  it  in  full  upon  the  minutes,  and  must  read  it  to  the  jury 
^  id  inquire  of  them  whether  it  is  their  verdict.  If  any  juror 
aisagi'ee,  the  fact  must  be  entered  upon  the  minutes,  and  the  jury 
again  sent  out;  but  if  no  disagreement  be  expressed,  the  verdict 
is  complete,  and  the  jury  must  be  discharged  from  the  case 
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§  452.  Defendant,  when  to  be  discharged  or  detained 
after  acquittaL  —  If  judgment  of  acqaittal  be  giyen  on  a  gen- 
eral verdict,  and  the  defendant  be  not  detained  for  any  other  legal 
cause,  he  must  be  discharged  as  soon  as  the  judgment  is  given ; 
except  that  when  the  acquittal  is  for  a  variance  between  the  proof 
and  the  indictment,  which  may  be  obviated  by  a  new  indictment, 
the  court  may  order  his  detention,  to  the  end  that  a  new  indict- 
ment may  be  preferred,  in  the  same  manner  and  with  the  like 
effect  as  provided  in  sections  four  hundred  and  eight  and  four 
hundred  and  nine. 

See  People  v.  Fuller,  12  Abb.  N.  C.  196;  People  v.  Cruger,  88  Hun,  500. 

§  453.  Proceedings  upon  general  verdict  of  conviction 
or  a  special  verdict.  — If  a  general  verdict  be  rendered  against 
the  defendant,  or  a  special  verdict  be  given,  he  must  be  remanded ; 
if  in  custody,  or  if  on  bail,  he  may  be  committed  to  the  proper 
officer  of  the  county,  to  await  the  judgment  of  the  court  upon 
the  verdict.  Wlicn  committed,  his  bail  is  exonerated,  or  if 
money  tbe  deposited  instead  of  bail,  it  must  be  refunded  to  the 
defendant. 

§454.  When  defendant  acquitted  on  the  ground  of| 
insanity,  the  Ihct  to  be  stated  with  the  verdict ;  commit- 
ment of  defendant  to  state  lunatic  asylum.  —  When  the 
defense  is  insanity  of  the  defendant  the  jury  must  be  instructed, 
if  they  acquit  him  on  that  ground,  to  state  the  fact  with  their 
verdict.  The  court  must,  thereupon,  if  the  defendant  be  in  cus- 
tody, and  they  deem  his  discharge  dangerous  to  the  public  peace 
or  safety,  order  him  to  be  committed  to  the  state  lunatic  asylum^ 
until  he  becomes  sane. 

See  People,  ex  rel,  Mooney,  v.  Walsh,  21  Abb.  N.  C.  800,  n. 
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CHAPTER  I. 

BILL  OF  EXCKFIIONS. 

4iscnON  455.  In  what  cases. 

i56.  Minutes  of  proceedings;  how  paid. 

457.  To  be  settled  at  the  trial,  or  the  point  noted  in  writing. 

458.  Case  when  necessary,  how  made  and  settled. 

459.  When  and  how  settled,  after  the  trial. 

460.  Enlarging  the  time  therefor. 

461.  Effect  of  not  serving  exceptions  or  amendments,  within  the 

time  prescribed. 

§  455.  In  what  cases. — On  the  trial  ot  an  indictment,  excep 
tions  may  be  taken  by  the  defendant,  to  a  decision  of  the  court, 
upon  a  matter  of  law,  by  which  his  substantial  rights  are  preju- 
diced and  not  otherwise,  in  any  of  the  following  cases : 

1.  In  disallowing  a  challenge  to  the  panel  of  the  jury ; 

2.  In  admitting  or  rejecting  testimony  on  the  trial  of  a  chal- 
lenge for  actual  bias  to  any  juror  who  participated  in  the  verdict, 
or  in  allowing  or  disallowing  such  challenge ; 

3.  In  admitting  or  rejecting  witnesses  or  testimony,  or  in  decid- 
ing any  question  of  law,  not  a  matter  of  discretion,  or  in  charging 
or  instructing  the  jury  upon  the  law,  on  the  trial  of  the  isr^ue. 

See  People  v.  McQuade,  110  N.  Y.  284;  21  Ahb.  N.  C.  418,  489.  447;  Peopls 
T.  Welch,  1  N.  Y.  Cr.  Rep.  488;  People  v.  Petrea,  id.  203;  People  v.  WiUett,  8  id. 
S27;  36  Hun,  504;  People  v.  Petmecky,  2  N.  Y.  Cr.  Rep.  458;  PeopU  v.  Sullivan, 
4  id.  197;  People  v.  Palmer,  109  N.  Y.  419;  5  N .  Y.  Cr.  Rep.  105:  Walk^  v.  Peo- 
pUy  1  id.  7;  Berry  v.  PeopU,  id.  43,  57;  19  Alb.  L.  J.  836;  77  N.  Y.  588. 

§456.  Minutes  of  proceedings;  how  paid. —  Where  the 
defendant  is  convicted  of  a  crime  punishable  by  death,  the  steno- 
grapher, within  ten  days  after  the  judgment  li^s  been  pronounced, 
shall  furnish  to  the  attorney  for  the  defendant,  at  his  request,  a 
copy  of  the  stenographic  minutes  of  the  entire  proceedings  upon 
the  trial.  The  expense  of  such  copy  shall  be  a  county  charge, 
payable  to  the  stenographer  out  of  the  court  fund  upon  the  cer- 
tificate of  the  judge  presiding  at  the  trial. 
Amended  by  chap.  427  of  1897.    In  effect  May  14,  1897. 

§  457.  To  be  settled  at  the  trial,  or  the  point  noted  in 
writing.  —  The  bill  of  exceptions  must  be  settled  at  the  trial 
unless  the  court  otherwise  direct.  If  no  such  direction  be  given, 
the  point  of  the  exception  must  be  particularly  stated  in  writing, 
and  delivered  to  the  court,  and  must  immediately  be  corrected  or 
added  to,  until  it  is  made  conformable  to  the  truth. 
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§  458.  Case  when  necessary,  how  made  and  settled. — When 

a  party  intends  to  appeal  from  a  judgment  rendered  after  the  trial  of  an  issue 
of  fact  he  must,  except  as  otherwise  prescribed  by  law,  make  a  case  and  pro- 
cure the  same  to  be  settled  and  signed,  by  the  judge  or  justice,  by  or  before 
whom  the  action  was  tried,  as  prescribed  in  the  general  rules  of  practice;  or, 
in  case  of  the  death  or  disability  of  such  judge  or  justice,  in  such  manner  as 
the  appellate  court  directs.  The  case  must  contain  so  much  of  the  evidence, 
and  other  proceedings  upon  the  trial,  as  is  material  to  the  questions  to  be 
raised  thereby,  and  also  the  exceptions  taken  by  the  party  making  the  case; 
and  in  a  case  where  a  special  question  is  submitted  to  the  jury,  such  excep- 
tions taken  by  any  party  to  the  action  as  shall  be  necessary  to  determine 
whether  there  should  be  a  new  trial,  if  the  judgment  be  reversed.  If  it  after- 
wards becomes  necessary  to  separate  the  exceptions,  the  separation  may  be 
made  and  the  exceptions  nmy  be  stated  with  so  much  of  the  evidence,  and 
other  proceedings,  as  is  material  to  the  questions  raised  by  them,  in  a  case 
prepared  and  settled  as  directed  by  the  general  rules  of  practice,  or  in  the 
absence  of  directions  therein,  by  the  court,  upon  motion. 

Amended  by  chap.  427  of  1897.    In  effect  May  14,  1897. 

§  459.  When  and  how  settled,  after  the  trial. —  At  the  time 

appointed,  the  judge  must  settle  and  sign  the  bill  of  exceptions. 
See  People  v.  Bradner,  44  Hun,  285;  107  N.  Y.  1. 

§  460.  Enlarges  the  time  therefor. —  The  time  for  prepar- 
ing the  case  or  the  amendments  thereto,  or  for  settling  the  same,  ma^  be  enlarged 
by  consent  of  the  parties,  or  by  the  presiding  judge,  or  by  a  judge  of  the 
supreme  court,  but  by  no  other  officer.  Only  one  onler  extending  the  time 
shall  be  grant^,  except  upon  notice  of  at  least  two  days  to  the  adverse  party . 

Amended  by  chap.  427  o^  1897.    In  effect  May  14,  1897. 

§  461.  Effect  of  not  serving  exceptions  or  amendments^ 
within  the  time  prescribed. —  If  the  bill  of  exceptions  be  not 
served  within  the  time  prescribed  in  section  four  hundred  and 
fifty-eight,  or  within  the  enlarged  time  therefor,  as  prescribed  in 
the  last  section,  the  exceptions  are  deemed  abandoned.  If  it  be 
eerved,  and  the  parties  omit,  within  the  time  limited  by  section 
four  hundred  and  fifty-eight,  the  one  to  prepare  amendments,  and 
the  other  to  give  notice  of  appearance  before  the  judge,  they  are 
►respectively  deemed,  the  one  to  have  agreed  to  the  bill  of  excep- 
tions, and  the  other  to  the  amendments. 


CHAPTER  II. 

NEW  TRIALS. 

8MmOH462.  New  trial. 

463.  When  granted. 

464.  Effect  of  granting  new  triaL 

465.  In  what  cases  granted. 

466.  Application,  when  to  be  made. 


184  The  Code  of  Cbdonal  Pbogeddke 

§  462.  New  trial.  —  A  new  trial  is  a  re-examination  of  the 
iflBue,  in  the  same  court,  before  another  jury,  after  a  verdict  has 
been  given. 

See  §  644  post.  Pe<ypLe  v.  BeckwUh,  5  N.  Y.  Cr.  Rep.  233;  42  Hun,  867; 
People  V.  Palmer,  43  id.  409. 

§  463.  When  grantecL  —  A  new  trial  can  be  granted  by  the 
court  in  which  the  former  trial  was  had  only  in  the  caecs  pro- 
vided in  section  four  hundred  and  sixty-five. 

See  PeopU  v.  Bradner,  107  N.  Y.  1;  44  Hun,  283;  People  v.  Palmer,  43  id. 
409;  5  N.  Y.  Cr.  Rep.  109;  PeopU  v.  Draper,  28  Hun,  8. 

§  464.  Effect  of  granting  a  new  trial. — The  granting  ot  a 
new  trial  places  the  parties  in  the  same  position  as  if  no  trial  had 
been  had.  All  the  testimony  must  be  produced  anew  ;  and  the 
former  verdict  cannot  be  used  or  referred  to,  eicher  in  evidence 
or  in  argument. 

See  People  v.  Palmer,  109  N.  Y.  413;  4  Am.  St.  Rep.  477;  5  N.  Y.  Cr.  Rep.  109; 
43  Hun,  409;  People  \\  Upton,  38  id.  110;  People  v.  Cignarale,  110  N.  Y.  33. 

In  the  course  of  the  trial  of  an  indictment  for  murder  the  district  attorney 
referred  to  a  former  conviction  of  the  defendant  on  trial  under  the  same  in- 
dictment,  and  in  his  argument  referred  to  the  fact  that  a  witness  called  for 
the  defendant  on  the  former  trial  was  not  called  on  this.  Jffeldy  that  while  the 
language  of  the  district  attorney  was  improper  and  a  technical  violation  of 
this  section,  yet  as  the  facts  showed  defendant  was  not  injured  it  was  not  a 
ground  for  reversal;  that  to  justify  a  reversal  on  such  a  ground  the  court 
should  he  satisfied  that  justice  requires  it.  People  v.  Oreentoall,  115  N.  Y.  520. 

In  Hatch  V.  State,  8  Tex.  A  pp.  416;  34  Am.  Rep.  751,  the  public  prosecutor 
in  addressing  the  jury  denounced  defendant  as  a  **  fellow,'' f.ud  a  *'  land  thief," 
and  "as  guilty  as  hell;"  and  the  prisoner  having  previously  been  convicted 
and  got  a  new  trial,  the  prosecutor  said  the  new  trial  was  obtained  "by  a 
dodge  and  technicality,"  and  boasted  of  his  ability  to  convict  him  before  twelve 
honest  men  as  many  times  as  he  could  get  a  new  trial.  The  statute  forbade 
any  allusion  to  a  former  conviction.  On  account  of  this  language,  the  defend- 
ant being  convicted,  a  new  trial  was  granted,  although  the  trial  judge  ad- 
monished the  jury  to  disregard  it. 

§  465.  In  what  cases  granted.  —  The  court  in  which  a  trial 
has  been  had  upon  an  issue  of  fact  has  power  to  grant  a  new 
trial  when  a  verdict  has  been  rendered  against  the  defendant,  by 
which  his  substantial  rights  have  been  prejudiced,  upon  his 
application,  in  the  following  cases : 

1.  When  the  trial  has  been  had  in  his  absence,  if  the  indict- 
ment be  for  a  felony ; 


OF  THE  State  of  Xew  York.  185 

2.  When  tlie  jury  lias  received  any  evidence  out  of  court,  other 
than  that  resulting  from  a  view,  as  provided  in  section  four  hun- 
dred and  eleven ; 

3.  When  the  jury  have  separated  without  leave  of  the  court, 
after  retiring  to  deliberate  upon  their  verdict,  or  have  been  guilty 
of  any  misconduct  by  which  a  fair  and  due  consideration  of  the 
case  has  been  prevented  ; 

4.  When  the  verdict  has  been  decided  by  lot,  or  by  any  means 
other  than  a  fair  expression  of  opinion  on  the  part  of  all  the  jurors ; 

5.  When  the  court  has  misdirected  the  jury  in  a  matter  of  law, 
or  has  refused  to  instruct  them  as  prescrilied  in  section  four  hun- 
dred and  twenty  ;  and  the  defendant  has,  at  the  trial,  excepted  to 
such  misdirection  or  refusal ; 

6.  When  the  verdict  is  contrary  to  law  or  clearly  against 
evidence ; 

7.  When  it  is  made  to  appear,  by  affidavit,  that  upon  another 
trial,  the  defendant  can  produce  evidence  such  as,  if  before 
received,  would  probably  have  changed  the  verdict ;  if  such  evi- 
dence has  been  aiscovered  since  the  trial,  is  not  cumulative ;  and 
the  failure  to  produce  it  on  the  trial  was  not  owing  to  want  of 
diligence.  The  court  in  such  cases  can,  however,  compel  the  per- 
gonal appearance  of  the  affiants  before  it  for  the  purposes  of  their 
personal  examination  and  cross-examination,  under  oath,  upon 
the  contents  of  the  affidavits  which  they  subscribed. 

Subd.  7  amended  by  adding  last  sentence ;  took  effect  April  6,  1894  ;  Laws 
1894,  ch.  270. 

See  FeopU  v.  KeUy,  31  Han,  225;  FeapU  v.  Osterhoiit,  3  N.  Y.  Cr.  Rep.  446; 
People  V.  WenttDorth,  4  id.  209;  People  v.  Joyce,  id.  344. 

As  to  the  power  of  the  appellate  courts  to  order  a  new  trial,  see  g§  527-528. 

An  appeal  from  a  judgment  of  conviction  brings  before  the  generai  term  for 
review  the  decision  of  the  trial  .ourt  upon  a  motion  for  a  uew  trial,  as  well  as 
the  proceedings  upon  the  trial.     People  v.  Mangano,  29  llun,  259,  263. 

Subdiv.  2.  See  People  v.  Joh?ison,  110  N.  Y.  135;  affirming  46  Hun,  667; 
People  v.  Palmer,  43  id.  407,  409;J  5  N.  Y.  Cr.  Rep.  106,  109;  People,  ex  reL 
Choate,  V.  Barrett,  80  State  Rep.  732;  People  v.  Tyrrell,  3  N.  Y.  Cr.  Rep.  142. 

When,  in  a  capital  case  after  the  testimony  was  closed,  a  part  of  the  jury,  in 
company  with  an  officer,  visited  the  sceue  of  the  liomicide,  it  was  held  ground 
for  anew  trial.     Easticood  v.  People,  3  Park.  25;  14  N.  Y.  562. 

Subdiv.  3,  See  People  v.  KeUy,  94  N.  Y.  526;  2  N.  Y.  Cr.  Rep.  18;  People  v. 
Seeley,  3  id.  232;  People  v.  Menken,  36  Hun,  91;  People  v.  RUey,  3  N.  Y.  Cr. 
Rep.  384;  Beebe-  v.  People,  5  Hill,  32:  People  v.  Montgomery,  13  Abb.  Pr. 
<N.  S.)  207;  Eastwood  v.  People,  3  Park.  25;  Peoj^  v.  HaHung,  4  id.  256; 
17  How.  Pr.  85;  WUson  v.  Peoj^,  4  Park.  619;  8  Abb.  Pr.  137;  People  v. 
Draper,  28  Hun.  1;  Early  v.  State,  I  Tex.  App.  248;  28  Am.  Rep.  409;  Kelly  v. 
State,  12  Crim.  Law  Mag.  231. 

It  is  not  a  ground  for  a  new  trial  in  a  capital  case  that  one  of  the  jurors  wa.s 
apparently  asleep,  to  the  knowledge  of  the  prisoner's  counsel,  who  omitted  to 
call  the  court's  attention  to  it.     People  v.  Morrisiey,  1  Sheld.  295. 
24 


186  The  Code  of  Criminal  P&ocedubr 

If  a  jury  take  out  with  tbem  certaia  written  evidence  read  in  evidence,  ta 
which  is  attached  an  affidavit  not  so  read,  it  is  ground  for  a  new  trial.  MUcheW9 
Case,  1  City  Hall  Rec.  147. 

When  a  new  trial  is  desired  on  the  ground  of  irrogularities  of  the  jurors 
while  in  the  jury  room,  affidavits  of  the  jurors  cannot  be  used  on  the  motion. 
84  Am.  Dec.  617;  21  Am.  L.  Reg.  (N.  S.)742;  WiUonv.  P£k>p^,  4 Park.  619;  Peo- 
ple V.  JIartung,  17  How.  Pr.  85;  Oatrander  v.  People,  28  Hun,  46;  Wiggins  v. 
Downer,  67  How.  Pr.  65. 

A  new  trial  will  not  be  granted  in  a  capital  case  merely  because  the  jury 
read  a  newspaper  containing  a  report  of  the  trial  but  without  any  comments 
which  would  prejudice  the  prisoner.  People  v.  Oaffney,  14  Abb.  Pr.  (N.  S.) 
86;  1  Sheld.  304;  affirmed,  50  N.  Y.  424. 

Subdiv.  4.  WiUiams  v.  StaU,  15  Lea,  129;  54  Am.  Rep.  404;  CocMin  v.  Peo- 
pU,  98  111.  410. 

Subdiv.  5.  See  People  v.  Casey,  96  N.  T.  116;  2  N.  Y.  Cr.  Rep.  194. 

A  new  trial  will  not  be  granted  because  the  trial  judge  refused  to  charge  the 
jury,  there  being  no  question  of  law  in  the  csLne,  People  v.  Oray,  5  Wend. 
289. 

That  the  judge  laid  down  an  erroneous  proposition  and  immediately  corrected 
it,  is  no  ground  for  a  new  trial.     Eggler  v.  People,  56  N.  Y.  642. 

Subdiv.  6.  See  People  v.  Stokes,  2  N.  Y.  Cr.  Rep.  382;  Sawyer  v.  People,  27 
Hun,  286. 

A  new  trial  may  be  granted  where  the  verdict  is  clearly  against  the  weight 
of  evidence.  Rogers  v.  People,  8  Park.  632;  People  v.  Shay,  4  id.  844;  Man- 
uel V.  People,  48  Barb.  548. 

Subdiv.  7.  See  People  v.  Stokes,  2  N.  Y.  Cr.  Rep.  882;  People  v.  BeckwUh, 
42  Hun,  866;  People  v.  Lane,  1  N.  Y.  Cr.  Rep.  554;  81  Hun,  13;  Geneva,  etc., 
iJ.  Co.  v.  Sage,  85  id.  95;  Anderson  v.  Market  Nat.  Bank,  66  How.  Pr.  8. 

When  a  new  trial  may  be  had  on  ground  of  newly-discovered  evidence. 
People  V.  ffovey,  80  Hun,  354;  1  N.  Y.  Cr.  Rep.  824;  92  N.  Y.  554;  PeopU  v. 
Leighton,  1  N.  Y.  Cr.  Rep.  468;  PeapU  v.  Bradnsr,  107  N.  Y.  1. 

A  motion  for  a  new  trial  upon  the  ground  of  newly-discovered  evidence 
cannot  be  granted  where  such  evidence  is  cumulative.  People  v.  Leighton,  1 
N.  Y.  Cr.  Rep.  468;  80  Hun,  854. 

It  must  be  shown  affirmatively  by  the  party  seeking  the  new  trial  that  the 
proposed  evidence  is  not  cumulative.  People  v.  Hovey,  80  Hun,  354;  1  N.  Y. 
Cr.  Rep.  324;  affirmed,  93  N.  Y.  651;  People  v.  Jones,  25  Weekly  Dig.  541. 

When  the  defendant  in  a  criminal  action  testifies  in  his  own  behalf,  but  no 
evi.lence  of  good  character  is  given  on  his  part,  on  a  motion  for  a  new  trial  on 
affidavits  showing  defendant's  good  character,  such  evidence  is  not  cumulative, 
and  a  new  trial  may  be  ordered  when  it  appears  such  evidence,  had  it  been 
given,  might  have  changed  the  verdict.     People  v.  Lane,  31  Hun,  18. 

Newly -discovered  evidence  not  sufficient  unless  it  appears  that  it  could  not 
have  been  discovered  with  proper  diligence  on  the  trial.  People  v.  Mack,  2 
Park.  673. 

In  cases  of  doubt  where  the  evidence  is  conflicting  and  the  credibility  of 
witnesses  in  question,  and  no  error  has  been  committed,  a  new  trial  will  b« 
denied.     Id. 
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On  a  motion  for  a  new  trial  on  the  ground  of  newly-discoYered  OTidence, 
the  court  must  consider  not  only  the  affidavits  upon  which  the  motion  is  based, 
bat  the  teetimonj  and  proceedings  on  the  former  trial,  and  also  whether  the 
newlj-discoyered  evidence  would,  if  given  on  the  former  trial,  have  changed 
the  verdict.  People  v.  Eocey,  30  Hun.  354;  1  N.  Y.  Cr.  Rep.  824;  affirmed, 
»3N.  Y.  651. 

Evidence  which  existed  and  was  known  to  defendant  before  the  former  trial 
.cannot  be  considered  newly-discovered,  because  he  has  since  discovered  that 
it  might  have  been  important  if  used  on  the  trial.  People  v.  Bavey,  30  Hun, 
854;  1  N.  Y.  Cr.  Rep.  324;  affirmed.  98  N.  Y.  651. 

A  new  trial  should  not  be  granted  upon  the  application  of  defendant,  where 
the  alleged  newly-discovered  evidence  is  inconsistent  with  the  testimony  of 
the  defendant  on  the  former  trial.  People  v.  Hovey,  30  Hun,  854;  1  N.  Y. 
Cr.  Rep.  824;  affirmed,  98  N.  Y.  651. 

§  466.  Application,  when  to  be  made. —  The  application 
for  a  new  trial  must  be  made  before  judgment,  except  an  applica- 
tion made  nnder  snbdi vision  seven  of  section  four  hundred  and 
sixty-five,  which  may  be  made  at  any  time  within  one  year,  and 
except  in  case  of  a  sentence  of  dcatli  when  the  application  may  be 
made  at  any  time  before  execution,  and  in  case  the  court  before 
which  the  trial  was  had  is  not  in  session  so  that  the  application 
can  be  made  and  determined  before  the  execution,  then  the  appli- 
cation may  be  made  to  any  justice  of  the  supreme  court  or  special 
term  thereof,  within  the  judicial  department  where  the  conviction 
was  had. 

See  People  v.  Bradner,  107  N.  Y.  10;  People  v.  Leighton,  1  N.  Y.  Cr.  Rep. 
468;  People  v.  O'NeU,  47  Hun,  156;  People  v.  Palmer,  5  N.  Y.  Cr.  Rep.  109; 
48  fiun,  409;  People  v.  Beekicith,  43  id.  367;  5  N.  Y.  Cr.  Hep.  233;  PeopU  v. 
WMUwtrih,  4  id.  210;  PeopU  v.  Hotey,  1  id.  824;  80  Hun,  854;  93  N.  Y.  651. 
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g  467.  Motion  in  arrest  of  Judgment,  defined,  and  upon 
what  defects  founded. —  A  motion  in  arrest  of  judgment  is 
an  a])pIieation  on  the  part  of  the  defendant,  that  no  judgment  lie 
rendered  on  a  ])lea  or  verdict  of  guilty,  or  on  a  verdict  against  the 
defendant  upon  the  plea  of  a  former  conviction  or  acquittal.  It 
may  be  founded  on  any  of  the  defects  in  the  indictment  mentioned 
in  section  three  hundred  and  thirtv-one. 

* 

See  People  v.  D'Argencour,  32  Han,  179;  PeopU  ▼.  Menken,  86  id.  99;  8  N. 
Y.  Cr.  Rep.  242;  P€0})le  v.  Upton,  88  Hun,  107;  People  v.  Joyce,  4  N.  Y.  Cr. 
Rep.  848;  People  v.  Bickwith,  5  id.  233;  42  lain,  ;:67,  People  v.  Sullivan,  49 
id.  333. 

Upon  a  motion  in  arrest  of  judgment  only  two  objections  are  available;  (1) 
'*  to  tbe  jurisdiction  of  tbe  court  over  the  subject  of  the  indictment; "  (2)  "that 
the  facts  stated  do  not  constitute  a  crime."  People  v.  Budden»ieck^  108  N.  Y» 
487;  5  N.  Y.  Cr.  Bep.  71. 

A  motion  for  arrest  of  judgment  in  a  criminal  action  cannot  be  made  save 
for  some  defect  that  appears  on  the  record;  it  cannot  be  based  upon  proof  by 
affidavit  of  facts  outside  and  constituting  no  part  of  the  record.  People  ▼. 
KeUey,  94  N.  Y.  526. 

Upon  the  trial  of  an  indictment  tbe  prisoner  was  not  formally  arraigned, 
nor  did  he  formally  plead.  He  was  present,  with  counsel,  at  the  trial,  made 
no  objection  to  the  failure  to  arraign,  nor  did  he  request  to  plead.  After  ver- 
dict, these  objections  were  first  raised  by  a  motion  in  arrest  of  judgment.  Heild, 
that  they  were  untenable,  no  substantial  right  of  the  prisoner  having  been 
taken  away,  and  that  the  question  was  not  a  proper  ground  for  sach  a  motion. 
People  V.  OHerhaut,  34  Hun,  260;  8  N.  Y.  Cr.  Rep.  445. 

Motion  in  arrest  is  not  confined  to  indictment  but  may  Inclade  the  whole 
record.     People  v.  BrunOf  6  Park.  657. 

It  cannot  bring  up  a  variance  between  the  proof  and  the  indictment.  People 
▼.  Onondaga  Oen.  8es$.,  1  Wend.  296;  Cctee  v.  People,  6  Abb.  N.  C.  151. 

Neither  can  mistakes  of  the  court  on  trial,  nor  of  the  jury,  be  considered. 
People  V.  Thompson,  41  N.  Y.  1;  People  v.  Allen,  48  id.  28. 

A  motion  in  arrest  of  judgment  can  only  be  made  for  defects  on  the  record. 
Jacobowsky  v.  People,  6  Hun,  624;  64  N.  Y.  659. 

Cannot  be  made  for  defect  of  evidence.     Id. 

A  conviction  in  a  capital  case  without  a  venire  being  returned  and  filed  ia 
sufficient  ground.     People  v.  McKay ^  8  Johns.  212. 

A  mere  irregularity  in  the  venire  no  ground.  People  v.  Herkimer  County, 
etc.,  20  Johns.  810. 

TUat  the  time  laid  in  the  indictment  is  beyond  the  period  of  limitation  is  no 
ground.    People  v.  Van  Santford,  9  Cow.  655. 

Where  an  indictment  for  misdemeanor  contains  two  counts,  one  good  and 
the  other  bad,  judgment  will  not  be  arrested.  Kane  v.  People,  8  Wend.  863,. 
8  id.  203;  People  v.  Davis,  45  Barb.  494;  Fraeer  ▼.  People,  54  id.  806;  People 
▼.  Stein,  1  Park.  202;  People  v.  Oilkinson,  4  id.  26. 

One  good  count  is  sufficient  to  sustain  a  conviction.  People  ▼•  Jkioie,  66 
N.  Y.  95. 
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§  ^S.  C!ourt  may  arrest  judgment  without  motion.— 
The  cotirt  maj  also,  on  its  own  view  of  any  of  these  defecta| 
arrest  the  judgment  without  motion. 

§  469.  Motion^  when  and  how  made. —  The  motion  must 
\)e  made  before  or  at  the  time  when  the  defendant  is  called  for 
judgment.  If  made  before,  it  must  be  on  notice  to  the  distriet 
attorney,  or  in  his  presence. 

See  Pe<^  ▼.  irArgeneour,  95  N.  Y.  624;  82  Hun,  179. 

• 

§  470.  Defendant,  when  to  be  held  or  discharged.  — 

When  judgment  is  arrested,  and  it  appears  that  there  is  not  evi- 
dence sufficient  to  convict  the  defendant  of  any  crime,  he  must, 
if  in  custody,  be  dis^Harged  ;  or,  if  under  bail,  his  bail  must  bo 
exonerated ;  or,  if  money  has  been  deposited  instead  of  bail,  it 
must  be  refunded ;  and  in  such  case  the  arrest  of  judgment  ope- 
rates as  an  acquittal  of  the  charge  upon  which  the  indictment 
was  found;  but  if  there  is  reasonable  ground  to  believe  the 
defendant  guilty,  and  a  new  indictment  can  be  framed  upon  which 
he  may  be  convicted,  the  court  may  order  him  to  be  recommitted 
or  admitted  to  bail  anew  to  answer  the  new  indictment ;  if  there 
IB  reasonable  ground  to  believe  him  guilty  of  another  crime,  he 
must  be  committed  or  held  to  answer  therefor ;  and  in  no  case, 
when  recommitted  or  held  to  answer,  is  the  former  verdict  a  bai 
to  a  new  indictment. 


CHAPTER  IV.* 

SUSPENSION   OF  JUDGMENT. 

Section  470a.  Suspension  of  judgment. 
470b.  Regarded  as  a  conviction. 

§  470a.  Suspension  of  judgment— If  the  judgment  be  sus- 
pended  after  a  plea  or  verdict  of  guilty  or  after  a  verdict  against 
the  defendant  upon  a  plea  of  a  former  conviction  or  acquittal  the 
court  may  pronounce  judgment  at  any  time  thereafter  within  the 
longest  period  for  wliich  the  defendant  might  have  been  sentenced  ; 
but  not  after  the  expiration  of  such  period,  unless  the  defendant 
shall  have  been  convicted  of  another  crime  committed  during  such 
period. 

§  470b.  Regarded  as  a  conviction. — If  judgment  be  not 
pronounced  as  in  the  last  section  provided,  nevertheless ; 

*  Added  Laws  1893,  ch.  651 ;  in  effect  May  8, 1893.  By  section  2  of  said  act, 
all  acts  and  parts  of  acts  inconsistent  with  the  provisions  of  this  act  are  hereby 
repealed,  in  so  far  as  inconsistent  therewith. 
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1.  For  the  purpose  of  indictment  and  conviction  of  a  second 
offense,  the  plea  or  verdict  and  suspension  of  judgment  shall  be 
regarded  as  a  conviction,  and  shall  be  pleaded  according  to  the 
fact 

2.  The  said  plea  or  verdict  and  suspension  of  judgment  may  be 
proved  iu  like  manner  as  a  conviction  for  the  purpose  of  effecting* 
the  weight  of  the  defendant's  testimony  in  any  action  or  proceed- 
ing, civil  or  criminal 

TITLE  IX. 

OV  THE  JUDGMENT  AND  EXEOUTXOV. 

Chapter  I.  The  Judgment. 
XL  The  execution. 


CHAPTER  L 

THE  JUDGMENT. 

BEOram  471,  473.  Time  for  pronouncing  Judgment,  to  be  appointed  by  fht 

court 
478.  In  felony,  defendant  must  be  present;  in  misdemeanor.  Judg- 
ment may  be  pronounced  in  bis  absence. 
474.  When  defendant  is  in  custody,  how  brought  before  the  court  foi 
iudgment. 
BacnON  475.  How  brought  before  the  court,  when  he  is  on  balL 
470.  Bench  warrant  to  issue. 

477.  Form  of  bench  warrant. 

478,  479.  Service  of  the  bench  warrant. 

480.  Arraignment  of  defendant  for  Judgment. 

481.  What  cause  may  be  shown  against  the  judgment 

482.  If  no  sufficient  cause  shown,  Judgment  to  be  pronounced.  . 

483.  Ck)urt  may  sununarily  inquire  into  circumstances  in  aggravatioa 

or  mitigation  of  punishment 

484.  Judgment  to  pay  fine. 

485.  The  Judgment  rolL 

§  471.  Time  for  pronouncing  judgment  to  be  appointed 
by  the  court.  —  After  a  plea  or  verdict  of  guilty,  or  after  a 
verdict  against  the  defendant  on  a  plea  of  a  former  conviction  or 
acquittal,  if  the  judgment  be  not  arrested,  or  a  new  trial  granted, 
the  court  must  appoint  a  time  for  pronouncing  judgment. 

Bee  People,  ex  rel.  Evans,  v.  McEvoen,  67  How.  Pr.  105;  2  N.  Y.  C5r.  Rep. 
818;  Moett  v.  Peoj^,  85  N.  T.  873;  State  v.  Vase,  8  L.  R.  A.  767. 

There  ia  no  constitutional  principle  which  requires  that  judgment  on  con- 
Tlction  must  be  pronounced  by  the  same  judges  before  whom  the  trial  waa 
had.     Peo^  v.  Bork,  96  N.  Y.  198;  We^d  v.  People,  56  id.  628. 
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§  472.  Time  for  prononnoing  Judgment  to  be  ap< 
pointed  by  the  court.— The  time  appointed  must  be  at  least 
two  days  after  the  verdict,  if  the  court  intend  to  remain  in  Pession 
80  long,  or  if  not,  as  remote  a  time  as  can  reasonably  be  allowed; 
but  any  delay  may  l)e  waived  by  the  defendant. 

See  People  v.  Bverhardt,  1(4  N.  Y.  592. 

§  473.  In  felony^  defendant  must  be  present ;  in  misde- 
meanor, judgment  may  be  pronounced  in  bis  absence.  — 

For  the  porpoee  of  judgment,  if  the  conviction  be  for  a  felony, 
the  defendant  must  be  personally  present;  if  it  be  for  a  misde- 
meanor, judgment  may  be  pronounced  in  his  absence. 

§474.  When  defendant  is  in  custody,  how  brought 
before  the  court  for  judgment.  —  When  the  defendant  is  in 
custody,  the  court  may  direct  the  officer  in  whose  custody  he  ia 
to  bring  him  before  it  for  judgment ;  and  the  otiicer  must  do  80 
aooordingly. 

§  475.  How  brought  before  the  cotirt  when  he  is  on  balL 
If  the  defendant  have  been  discharged  on  bail,  or  have  deposited 
money  instead  thereof,  and  do  not  appear  for  judgment,  when 
his  personal  attendance  is  necessary,  the  court,  in  addition  to  the 
forfeiture  of  the  undertaking  of  bail  or  of  the  money  deposited, 
may  direct  the  clerk  to  issue  a  bench  warrant  for  liis  arrest. 

§  476.  Bench  warrant  to  issue. — The  clerk,  on  the  applica- 
tion of  the  district  attorney,  may  accordingly,  at  any  time  after 
the  order,  whether  the  court  be  sitting  or  not,  issue  a  bench 
warrant  into  one  or  more  counties. 

§  477.  Form  of  bench  warrant.  —  The  bench  warrant  must 
be  subBtantially  in  the  following  form  : 
"  County  of  Albany^  [or  as  the  case  may  be.] 

"  In  the  name  of  the  people  of  the  State  of  New 
[SBAL.]     York  —  To   any  sheriff,  constable,  marshal   or  police* 

man  in  this  state.     A.  B.  having  been  on  the 
day  of  )  18    ,  duly  convicted  in  the  county  court  of  the 

county   of   Albany   [or  as  the  case  may  be],  of  the  crime  of 
[designating  it  generally]. 
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"  You  are  therefore  commanded,  forthwith  to  arrest  the  above- 
named  A.  B.,  and  bring  him  before  that  court  for  judgment ;  or 
if  the  court  have  adjourned  for  the  term,  you  are  to  deliver 
him  into  the  custody  of  the  sheriff  of  the  county  of  Albany  [or 
as  the  case  may  be,  or  in  the  city  and  county  of  New  York,  '  to 
the  keeper  of  the  city  prison  of  the  city  of  New  York.'] 

"  City  of  Albany,  [or  as  the  case  may  be]  the  day  of 

,18 

"  By  the  order  of  the  court. 

"E.F.,  ClerkJ' 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 

§  478.  Service  of  the  bench  warrant.  —  The  bench  war- 
rant may  be  served  in  any  county,  in  the  same  manner  as  a 
warrant  of  arrest ;  except  that  when  served  in  another  county  it 
need  not  be  indorsed  by  a  magistrate  of  that  county. 


§  479.  Service  of  the  bench  warrant. — Whether  the  bench 
warrant  be  served  in  the  county  in  which  it  was  issued,  or  in 
another  county,  the  officer  must  arrest  the  defendant  and  bring 
him  before  the  court,  or  commit  him  to  the  officer  mentioned  in 
the  warrant,  according  to  the  command  thereof. 

§  480.  Arraignment  of  defendant  Ibr  judgment. —  Wheut 
the  defendant  appears  for  judgment,  he  must  be  asked  by  the 
clerk  whether  he  have  any  legal  cause  to  show  why  judgment 
should  not  be  pronounced  against  him. 
See  Uws  1889,  ch.  882,  §  70. 

Allocation  necessary.  Mesaner  ▼.  People,  45  N.  Y.  1;  Qraham  v.  People,  68 
Barb.  468;  6  Lans.  149;  People  v.  McQeery,  6  Park.  658;  Saffard  v.  People,  1 
id.  474;  EMebrand  v.  People,  1  Hun,  19;  8  Th.  &  C.  702;  66 N.  Y.  894;  People r. 
Druae,  5  N.  Y.  Cr.  Rep.  28;  103  N.  Y.  655;  8taU  v.  TrezevarU,  20  So.  Car.  868; 
47  Am.  Bep.  840;  MvUen  v.  StaU,  45  Ala.  48;  6  Am.  Rep.  691;  McCue  ▼.  Com.^ 
78  Penn.  St.  185;  21  Am.  Rep.  1,  note;  Dodge  v.  People,  8  Neb.  221;  Keech  v. 
State,  15  Fla.  592;  State  v.  Jennings,  24  Kans.  659.  Contra,  State  v.  ffoift,  47 
Conn.  518;  36  Am.  Rep.  89.  Not  necessary  except  in  capital  cases.  BreseUr 
▼.  State,  117  111.  424;  State  v.  Taylor,  27  La.  Ann.  898;  21  Am.  Bep.  661;  Jone$ 
T.  StaU,  51  Miss.  718;  24  Am.  Bep.  658. 

§  481.  What  cause  may  be  shown  agaixurt  the  judgment. 

He  may  show  for  canse,  against  the  judgment, 

1.  That  he  is  insane ;  and  if,  in  the  opinion  of  the  courts 
there  be  reasonable  ground  for  believing  him  to  be  insane,  the 
question  of  his  insanity  must  be  tried  as  provided  by  this  Code. 
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If,  upon  the  trial  of  that  question,  it  id  found  that  he  is  sane, 
judgment  must  be  pronounced ;  but  if  found  iusane,  he  must  be 
committed  to  the  state  lunatic  asjhim  uutil  he  becomes  sane;  and 
when  notice  is  given  of  that  fact,  lie  must  be  brought  before  the 
court  for  judgment; 

2.  That  he  has  good  cause  to  offer,  either  in  arrest  of  judg- 
ment, or  for  a  new  trial ;  in  which  case  the  court  may,  in  its  dis- 
cretion, order  the  judgment  to  be  deferred,  and  proceed  to  decide 
upon  the  motion  in  ari-est  of  judgment  or  for  a  new  trial. 

See  People  v.  Osterhout,  34  Hun,  262;  People  v.  Menken,  3  N.  Y.  Cr.  Rep.  448. 

§  482.  If  no  sufficient  cause  shown,  Judgment  to  be 
pronounced. —  Jf  no  sufficient  cause  be  alleged,  or  appear  to 
the  court,  why  judgment  should  not  be  pronounced,  it  must 
thereupon  be  rendered. 

§  4S3.  Court  may  summarily  inquire  into  circum- 
stances in  aggravation  or  mitigation  of  punishment. — 

After  a  plea  or  verdict  of  guilty,  in  a  case  where  a  discretion  is 
conferred  upon  the  court  as  to  the  extent  of  the  )mnishment,  the 
court,  upon  the  suggestion  of  either  party,  that  there  are  circum- 
stances which  may  be  properly  taken  into  view,  either  in  aggra^ 
vation  or  mitigation  of  the  punishment,  may,  in  its  discretion, 
hear  the  same  summarily  at  a  specified  time,  and  upon  such  notice 
to  the  adverse  party  as  it  may  direct.  At  such  specified  times,  if 
it  shall  appear  by  the  record  and  the  circumstances  of  any  per- 
son over  the  age  of  sixteen  years  convicted  of  crime,  that  there 
are  circumstances  in  mitigation  of  the  punishment,  the  court  shall 
have  power,  in  its  discretion,  to  place  the  defendant  on  probation 
in  the  manner  following : 

1.  If  the  sentence  be  suspended,  the  court  upon  suspending 
sentence,  may  direct  that  such  suspension  continue  for  such  period 
of  time,  and  upon  such  terms  and  conditions  as  it  shall  determine, 
and  shall  place  such  person  on  probation  under  the  charge  and 
supervision  of  the  probation  officer  of  said  court  during  such 
suspension. 

2.  If  the  judgment  is  to  pay  a  fine  and  that  the  defendant  be 
imprisoned  until  it  be  paid,  the  court  upon  imposing  sentence, 
may  direct  that  the  execution  of  the  sentence  of  imprisonment 
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be  suspended  for  sncli  period  of  time,  and  on  such  terms  and  con- 
ditions as  it  shall  determine,  and  shall  place  such  defendant  on 
probation  under  the  charge  and  supervision  of  the  probation  offi- 
cer during  such  suspension,  provided,  however,  that  upon  payment 
of  the  fine  being  made,  the  judgment  shall  be  satisfied  and  the 
probation  cease. 

3.  At  any  time  during  the  probationary  term  of  a  person  con- 
victed and  released  on  probation  in  accordance  with  the  provisions 
of  this  section,  the  court  before  which,  or  the  justice  before  whom, 
the  person  so  convicted  was  convicted,  or  his  successor,  may,  in 
its  or  his  discretion,  revoke  and  terminate  such  probation.  Upon 
such  revocation  and  termination,  the  court  may,  if  the  sentence 
has  been  suspended,  pronounce  judgment  at  any  time  thereafter 
within  the  longest  period  for  which  the  defendant  might  have  , 
been  sentenced,  or,  if  judgment  has  been  pronounced  and  the  exe- 
cution thereof  has  beeii  suspended,  the  court  may  revoke  such 
suspension,  whereupon  the  judgment  shall  be  in  full  force  and 

eflEect  for  its  unexpired  term. 
Amended  L.  1901,  chap.  372,  to  take  effect  Sept.  1,  1901. 
See  People  v.  Bradner,  107  N.  Y.  12;  People  v.  Vermilyea,  7  Cow.  108. 

§  484:.  Judgement  to  pay  fine. —  The  power  to  remit  a  fine 
imposed  by  any  court,  whether  of  record  or  not  of  record,  im- 
posed for  any  criminal  offense  whatever,  shall  only  be  exercised 
as  in  this  section  provided.  Any  court  of  record,  except  an  in- 
ferior court  of  local  jurisdiction,  which  has  imposed  a  fine  for 
any  criminal  oflEense,  or  the  presiding  judge  thereof,  or  any  judge 
authorized  to  preside  therein,  shall  have  power  in  his  discretion, 
on  five  days'  notice  to  the  district  attorney  of  the  county  in 
which  such  fine  was  imposed,  to  remit  such  tine  or  any  portion 
thereof.  In  case  of  a  fine  imposed  by  a  court  not  of  record  or 
by  any  inferior  court  of  local  jurisdiction  for  any  criminal  offense 
whatever,  the  county  judge  of  the  county  in  which  the  fine  was 
imposed,  and  in  case  of  a  fine  imposed  by  such  a  court  in  the  city 
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of  New  York,  the  court  of  general  sessions,  or  any  judge  thereof, 
upon  five  days'  notice  to  the  district  attorney  of  the  county  in  which 
such  fine  was  imposed,  shall  have  the  same  power.  A  judgment 
that  the  defendant  pay  a  fine  rnay  also  direct  that  he  be  impris- 
oned until  the  fine  be  satisfied,  specifying  tlie  extent  of  the  im- 
prisonment, which  cannot  exceed  one  day  for  every  one  dollar  of 
the  fine. 

See  §  718.  post.  People,  ex  rel  Stokes,  v.  Risley,  4  N.  Y.  Or.  Rep.  110;  88 
Han,  281;  Matter  of  Hoffman,  1  N.  Y.  Cr.  Rep.  484;  Matter  of  Bray,  34  State 
Bep.  643;  Matter  of  Bryant,  24  Fla.  278;  12  Am.  St.  Rep.  200,  202,  note, 

§  485.  The  Judgment-roll. —  When  judgment  upon  a  con- 
viction is  rendered,  the  clerk  must  enter  the  sanie  upon  the 
minutes,  stating  briefly  the  offense  for  which  the  conviction  has 
been  had ;  and  must,  upon  the  service  upon  him  of  notice  of 
appeal,  immediately  annex  together  and  file  the  following  papers, 
which  constitute  the  judgment-roll : 

1.  A  copy  of  the  minutes  of  a  challenge  interposed  by  the  de- 
fendant to  a  grand  juror,  and  the  proceedings  and  decision 
thereon ; 

2.  The  indictment  and  a  copy  of  the  minutes  of  the  plea  or 
demurrer ; 

3.  A  copy  of  the  minutes  of  a  challenge,  which  may  have 
been  interposed  to  the  panel  of  the  trial  jnry,  or  to  a  juror  who 
participated  in  the  verdict,  and  the  proceedings  and  decision 
thereon; 

4.  A  copy  of  the  minutes  of  the  trial ; 

5.  A  copy  of  the  minutes  of  the  judgment; 

6.  A  copy  of  the  minutes  of  any  proceedings  upon  a  motion 
either  for  a  new  trial  or  in  arrest  of  hidgment; 

7.  The  case,  if  there  be  one ; 

8.  When  the  judgment  is  of  death,  the  clerk,  upon  settling  and 
filing  of  the  case,  must  forthwith  cause  to  te  prepared  and  printed 
and  forwarded  to  the  clerk  of  the  court  of  appeals  the  number  of 
copies  of  the  judgment-roll  which  are  required  by  the  rules  of 
the  court  of  appeals,  which  shall  form  the  case  and  exceptions 
upon  which  the  appeal  shall  be  heard,  and  three  copies  shall  also 
be  furnished  to  the  defendant's  attorney  and  three  to  the  district 
attorney  and  one  to  the  governor  of  the  state,  and  the  remainder 
distributed  according  to  the  rules  of  the  court  of  appeals.     The 
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expense  of  preparing  and  printing  the  judgment-roll  in  such  case  shall  be  a 
county  charge,  payable  out  of  the  court  fund  upon  the  certificate  of  the  county 
clerk,  approved  by  the  county  judge  or  a  justice  of  the  supreme  court  resid- 
ing in  the  county  in  which  the  conviction  was  had. 

See  People  v.  Bradner,  107  N.  Y.  11;  P^pley.  McQuade,  110 id.  284;  21  Abb. 
N.  C.  448;  PcopU  v.  Carlton,  115  id.  618;  People  v.  (/Neil,  4^11  Hun,  155;  People 
V.  (yDonnell,  46  id.  858;  People  v.  Slinrp,  45  id.  604;  PeopU  v.  Beckwiih,  42  id. 
868;  People  v.  Osterhout,  34  id.  262;  Peo}4e  v.  Mangano,  29  id.  268;  Ostrander 
V.  People,  id.  519;  People  v.  Petna,  ^0  id.  102;  People  v.  Hovey,  id.  557;  People 
V.  Bock,  1  N.  Y.  Cr.  Kep.  398;  PeopU  v.  Petinecky,  2  id.  458:  People  v.  TyrreU, 
3  id.  148;  People  v.  Havens,  id.  287;  People  v.  Joyce,  4  id.  344,  348;  Pe&pU  v. 
8chad,  58  Hun,  572. 


CHAPTER  IL 

THE  EXECUTION. 


Section  486.  Authority  for  the  execution  of  a  judgment,  except  of  death. 

487.  Commitment  of  the  defendant. 

488.  Judgment  of  imprisonment;  by  whom  and  how  executed. 

489.  Duty  of  sheriff. 

490.  Duty  of  sheriflP. 

§  486.  Authority  for  the  execution  of  a  judgement,  except 
of  death. —  When  a  judgment,  except  of  death,  has  been  pro- 
nounced, a  certified  copy  of  the  entry  thereof  upon  the  minutes  must  be  forth- 
with furnished  to  the  officer  whose  duty  it  is  to  execute  the  judgment;  and 
no  other  warrant  or  authority  is  necessary  to  justify  or  require  its  execution. 

See  People  v.  Bradner,  107  N.  Y.  12. 

Sentence  void  in  part  may  be  enforced  as  to  the  valid  portion  if  properly 
separable  and  ignored  as  to  the  illegal  and  void  part.  People,  ex  rel,  Traifwr, 
V.  Baker,  89  N.  Y.  460. 

§  487.  Commitment  of  the  defendant. —  If  the  judgment  be 

imprisonment,  or  a  fine  and  imprisonment  until  it  be  paid,  the 
defendant  must  forthwith  be  committed  to  the  custody  of  the  proper  officer, 
and  by  him  detained  until  the  judgment  be  complied  with.  Where,  however, 
the  court  has  suspended  sentence  or  where  after  imposing  sentence,  the  court 
has  suspended  the  execution  thereof  and  placed  the  defendant  on  probation, 
as  provided  in  section  four  hundred  and  eighty  three  of  the  code  of  criminal 
procedure,  the  defendant  if  over  the  age  of  sixteen  years,  must  forthwith  be 
placed  under  the  care  and  supervision  of  the  probation  officer  of  the  court 
committing  him,  until  the  expiration  of  the  period  of  probation  and  the  com- 
pliance with  the  terms  and  conditions  of  the  sentence  or  of  the  suspension 
thereof.  Where,  however,  the  probation  has  been  terminated,  as  provided  In 
paragraph  four  of  section  four  hundred  and  eighty-three  of  the  code  of  crimi- 
nal procedure,  and  the  suspension  of  the  sentence  or  of  the  execution  revoked, 
and  the  judgment  pronounced,  the  defendant  must  forthwith  be  committed 
to  the  custody  of  the  proper  officer  and  by  him  detained  until  the  Judgment 
be  complied  with. 
Amended  L.  1901,  chap.  8.2  to  take  effect  Sept.  1,  1901. 
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See  People  v.  (yNeU,  47  Hun,  156. 

Hentence  mast  be  definite.  A  sentence  in  the  disjanctive,  providing  th&t 
the  defendant  pay  a  specified  fine  or  be  imprisoned  for  a  specified  period,  can- 
not be  imposed.    Matter  of  Hoffman,  1  N.  Y.  Cr.  Rep.  484. 

A  prisoner  is  not  detained  by  virtue  of  the  mittimus^  but  by  virtue  of  the 
judgment;  hence  a  defect  in  the  warrant  of  commitment  is  immaterial.  People, 
ex  rel.  Trainor,  v.  Baker,  89  N.  Y.  461. 

§  488.  Judgrment  of  imprisonment ;  by  whom  and  how 

ezecated. — When  the  judgment  is  imprisonment  in  a  county 
jail,  or  a  fine  and  that  the  defendant  be  imprisoned  until  it  bo 
paid,  the  judgment  must  be  executed  bj  the  sheriff  of  the  county. 
In  all  other  cases,  when  the  sentence  is  imprisonment,  the  sheriff 
of  the  county  must  deliver  the  defendant  to  the  proper  oflScer,  in 
execution  of  the  judgment. 

In  case  of  misdemeanor,  sentence  begins  to  run  from  the  daj  it  is  pronounced, 
and  any  time  the  prisoner  may  be  detained  in  the  county  jail  must  be  credited 
on  his  sentence.  People  v.  Lincoln,  25  Hun,  306;  62  How.  Pr.  412.  See  People 
▼.  MeEwen,  id.  226, 


§  489.  Duty  of  sheriff.  —  If  the  judgment  be  imprisonment) 
except  in  a  county  jail,  the  sheriff  must  deliver  a  copy  of  tlie 
entry  of  the  judgment  upon  the  minutes  of  the  court,  together 
with  the  body  of  the  defendant,  to  the  keeper  of  the  prison,  in 
which  the  defendant  is  to  be  imprisoned. 

See  Pdopfo  V.  O'Jieil,  47  Hun,  156. 

§  490.  Duty  of  sheriff.  —  The  sheriff  or  his  deputy,  while 
conveying  the  defendant  to  the  proper  prison,  in  execution  of  a 
judgment  of  imprisonment,  has  the  same  authority  to  require  the 
aseiBtance  of  any  citizen  of  this  state,  in  securing  the  defendant, 
and  in  retaking  him  if  he  escape,  as  if  the  sheriff  were  in  his 
own  county ;  and  every  person  who  refuses  or  neglects  to  assist 
the  sheriff,  when  so  required,  is  punishable,  as  if  the  sheriff  were 
in  his  own  county. 


TITLE  X. 

^SNERAI.  PROVISIONS   IN   RELATION  TO  THE  PUNISHMENT  OF  OBIMEa 

Chaptbb  I.  The  death  penaltj. 

IL  Second  offenses,  habitual  criminals,  and  special  penal  discipline. 
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CHAPTER  I. 

THE  DEATH  PENALTY. 

Section  491.  Warrant  for  execution  of  convict. 

492.  Time  of  execution. 

493.  Judge  must  transmit  certain  papers  to  governor. 

494.  Oovernor  may  consult  judges,  etc. 

495.  Governor  only  to  reprieve,  etc.,  except  as  provided  in  the  follow 

ing  sections. 

496.  If  convict  becomes  insane,  sheriff  to  impannel  jnzy. 

497.  Duty  of  district  attorney. 

498.  Inquisition;  suspension  of  execution. 

499.  Sheriff  to  transmit  inquLsition  to  governer;  governor's  duty. 

500.  If  female  convict  is  pregnant,   sheriff  to  impannel  Jury    of 

physicians. 

501.  Inquisition;  suspension  of  execution. 

502.  Sheriff  to  transmit  inquisition  to  governor;  governor's  duty. 
508.  When  day  of  execution  passed,  etc. 

504.  Court  to  inquire,  etc. ;  when  to  direct  execution, 

505.  Death  penalty;  mode  of  infliction. 

506.  Death  penalty;  where  inflicted. 

507.  Death  penalty;  who  to  be  present. 

508.  Death  penalty;  certificate  after  execution. 

509.  Death  penalty;  when  inflicted  by  sheriff  in  an  adjoining  county. 

§  491.  Warrant  for  execution  of  convict. —  When  a  de- 
fendant is  sentenced  to  the  pnnUhmeot  of  death,  the  judge  or 
judges  holding  the  court  at  which  the  conviction  takes  place,  or  a 
majority  of  theui,  of  whom  the  judge  presiding  must  be  one, 
must  make  out^  sign  and  deliver  to  the  sheriff  of  the  county,  a 
warrant,  stating  the  conviction  and  sentence,  and  appointing  the 
week  witliir\  which  sentence  must  be  executed.  Said  warrant 
must  be  directed  to  the  agent  and  warden  of  the  state  prison  of 
this  state  designated  by  law  as  the  place  of  confinement  for  con- 
v'cts  sentenced  to  imprisonment  in  a  state  prison  in  the  judicial 
<listrict  wliercin  such  conviction  has  taken  place,  commanding 
snch  agent  and  warden  to  do  execution  of  the  sentence  upon  some 
day  within  the  week  thus  appointed.  Within  ten  days  after  the 
iftsixing  of  such  warrant,  the  said  sheriff  must  deliver  the  defend- 
ant, together  with  the  warrant,  to  the  agent  and  warden  of  the 
state  prison  therein  named.     From  the  time  of  said  delivery  to 
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the  Baid  agent  and  warden^  until  the  infliction  of  the  punishment 
of  death  upon  him,  unless  he  shall  be  lawfully  discharged  from 
such  imprisonment,  the  defendant  shall  hi  kept  in  solitary  confine- 
ment at  said  state  prison,  and  no  person  shall  be  allowed  access  to 
him  without  an  order  of  the  court,  except  the  oflScers  of  the  prison, 
his  counsel,  his  physician,  a  priest  or  minister  of  religion,  if  he 
shall  desire  one,  and  the  members  of  his  family. 
See  People,  ex  rel.  KemrrUer,  v.  Durston,  119  N.  Y.  676. 

§  492.  Time  of  execution.—  The  week  so  appomtea  must 
begin  not  less  than  four  weeks  and  not  more  than  eight  weeks  after 
the  sentence.  The  time  of  execution  within  the  said  week  shall  be 
left  to  the  discretion  of  the  agent  and  warden  to  whom  the  warrant 
is  directed  ;  but  no  previous  announcement  of  the  day  or  hour  of 
the  execution  shall  be  made,  except  to  the  persons  who  shall  be 
invited  or  permitted  to  be  present  at  said  execution  as  hereinafter 
provided. 

See  Thomas  v.  People,  67  N.  Y.  218;  Haggerty  v.  People,  63  id.  476;  Matter 
of  Ferris,  85  id.  262;  32  How.  Pr.  411;  Pe(yple  v.  Enoch,  13  Weod.  159;  PeopUy 
ex  rd.  KemrrUer,  v.  Duralon,  119  N.  Y.  675. 

§  493.  Judge  must  transmit  certain  papers  to  gov- 
ernor.—  The  judge,  presiding  at  the  term  at  which  the  convic- 
tion took  place,  must  immediately  thereupon  transmit  to  the 
governor  a  statement  of  the  conviction  and  sentence,  with  the 
notes  of  testimony  taken  upon  the  trial  by  him  or  the  notes, 
written  out,  taken  by  a  stenographer  or  assistant  stenographer, 
attending  the  court  or  term  pursuant  to  law. 

§  494.  Gtovemor  nuiy  ((Kinsult  judges,  etc. —  The  governor 
is  authorized  to  require  the  opinion  of  the  judges  of  the  court  of 
appeals,  justices  of  the  supreme  court,  and  the  attorney-general, 
or  of  any  of  them,  iTX>n  ^  statement  so  furnished. 

§  495.  Governor  only  to  reprieve,  etc.,  except  as  pro- 
vided in  the  following  sections. — No  judge,  court,  or  officer, 
other  than  the  governor,  can  reprieve  or  suspend  the  execution  of 
a  defendant  sentenced  to  the  punishment  of  death,  except  where 
a  sheriff  is  authorized  so  to  do,  in  a  case  and  in  the  manner  pre- 
scribed in  the  following  sections  of  this  chapter.     This  section 
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does  not  apply  to  a  stay  of  proceedings  upon  an  appeal  or  writ  of 
error. 

§  496.  If  convict  becomes  insane,  sheriff  to  impannel 
Jury. —  If,  after  a  defendant  has  been  sentenced  to  the  punish- 
ment  of  death,  there  is  reasonable  ground  to  beh'evo  that  he  has 
become  insane,  the  sheriff  of  the  county  in  which  the  conviction 
took  place,  with  the  concurrence  of  a  justice  of  the  supreme 
court,  or  the  county  judge  of  the  county,  who  may  make  an 
order  to  that  effect,  must  impannel  a  jury  of  twelve  persons  of 
that  county,  qualified  to  serve  as  jurors  in  a  court  of  record,  to 
examine  the  question  of  the  sanity  of  the  defendant.  The  sheriff 
must  give  at  least  seven  days'  notice  of  the  time  and  place  of  the 
meeting  of  the  jury  to  the  district  attorney  of  the  county.  Sec- 
tion one  hundred  and  eight  of  the  Code  of  Civil  Procedure 
regulates  the  impanneling  of  such  a  jury  and  the  proceedings 
upon  the  inquisition  so  far  as  it  is  applicable. 

§  497.  Duty  of  district  attorney. —  The  district  attorney 
must  attend  the  inquiry.  He  may  produce  witnesses  before  the 
jury ;  for  which  purpose  he  has  the  same  power  to  issue  subpoenas, 
as  for  witnesses  to  attend  a  grand  jury,  and  disobedience  thereto 
may  \ye  punished  by  the  supreme  court,  at  any  term  thereof,  in 
the  same  manner  as  disobedience  to  process  issued  by  that  court. 

In  effect,  as  amen'^ed.  Jan   1,  1896;  Ijnws  18ft5.  (']i»\!>  880 

§  498.  Inquisition ;  suspension  of  execution. —  The  in* 

quisition  of  the  jury  must  be  signed  by  the  jurors  and  the  sheriff. 
If  it  be  found  by  the  inquisition  that  the  defendant  is  insane,  the 
sheriff  must  suspend  execution  of  the  warrant  directing  the 
defendant's  death,  until  he  receives  a  warrant  from  the  governor, 
directing  that  the  defendant  be  executed. 


§  499.  Sheriff  to  transmit  inquisition  to  governor; 
governor's  duty. —  The  sheriff  must  immediately  transmit  the 
inquisition  to  the  governor,  who  as  soon  as  he  is  satisfied  of  the 
sanity  of  the  defendant,  or  of  his  restoration  to  sanity,  must  issue 
his  warrant,  appointing  a  time  and  place  for  the  execution  of  the 
latter,  pursuant  to  his  sentence,  unless  the  sentence  is  commuted 
or  the  convict  pardoned,  and  may  in  the  meantime  give  directions 
for  the  disposition  and  custody  of  the  defendant. 
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§  501.  If  female  convict  is  pregnant,  sheriff  to  im« 
pannel  Jury  of  physicians.  —  If  there  is  reasonable  ground  to 
believe  that  a  female  defendant,  sentenced  to  the  punishment  of 
death,  is  pregnant,  the  sheriff  of  the  county  where  the  conviction 
took  place  must  impanuel  a  jury  of  six  physicians  to  inquire  into 
her  pregnancy.  Sections  four  liundred  and  ninety-seven  and  four 
hundred  and  ninety-eight  of  this  Code  apply  to  the  proceedings 
upon  the  inquisition,  except  that  the  sheriff  may,  in  Iiis  discre- 
tion, require  one  or  more  of  the  physicians  composing  the  jnry, 
to  attend  from  an  adjoining  county.  A  physician  acting  as  a 
juror  upon  such  an  inquisition,  need  not  be  qualified  to  serve  as  a 
juror  in  a  court  of  record. 

§  501.  Inquisition ;  suspension  of  execution The  in- 

quisition  of  the  jury  must  be  signed  by  the  jurors  and  the  sheriff. 
If  it  is  found  by  the  inquisition  that  the  defendant  is  quick  with 
child,  the  sheriff  must  suspend  the  execution  of  the  warrant 
directing  her  execution  until  he  receives  a  warrant  from  the  gov- 
ernor directing  that  the  convict  be  executed. 

§  502.  Sheriff  to  transmit  inquisition  to  governor ; 
governor's  duty.  — The  sheriff  must  immediately  transmit  the 
inquisition  to  the  governor,  who,  as  soon  as  he  is  satisfied  that 
the  defendant  is  no  longer  quick  with  child,  may  issue  his  war- 
rant, appointing  a  time  and  place  for  her  execution,  pursuant  to 
her  sentence,  or  may  commute  her  punishment  to  imprisonment 
for  life. 

§  503.  When  day  of  execution  passed,  etc.,  convict 
to  be  brought  up  by  warrant. — Whenever,  for  any  reason, 
other  than  insanity  or  pregnancy,  a  defendant,  sentenced  to  the 
punishment  of  death,  has  not  been  executed  pursuant  to  the  sen- 
tence, at  the  time  specified  thereby,  and  the  sentence  or  judgment 
inflicting  the  punishment  stands  in  full  force,  the  court  of  appeals, 
or  a  jndge  thereof,  or  the  supreme  court,  or  a  justice  thereof, 
upon  application  by  the  attorney-general,  or  of  the  district  attor- 
ney of  the  county  where  the  conviction  was  had,  must  make  an 
order,  directed  to  the  agent  and  warden  or  other  officer  in  whose 
custody  said  defendant  may  be,  commanding  him  to  bring  the 
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convict  before  the  court  of  appeak  or  a  term  of  the  appellate 
division  of  the  supreme  court  in  the  department,  or  a  term  of  the 
supreme  court  iu  the  county  where  the  conviction  was  had.  If 
the  defendant  te  at  large,  a  warrant  may  be  issued  by  the  court 
of  appeals  or  a  judge  thereof,  or  by  the  supreme  court,  or  a  jus- 
tice thereof,  directing  any  sheriff  or  other  officer  to  bring  the 
defendant  before  the  court  of  appeals  or  a  term  of  the  appellate 
division  of  the  supreme  court,  or  before  a  term  of  the  supreme 

court  in  tliat  countv. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 

See  People  v.  Riley,  15  Week.  Dig.  294;  People,  ex  reL,  v.  Durgton,  119 
N.  Y.  575. 

§  504.  Court  to  inquire,  etc. ;  when  to  direct  execu- 
tion.—  Upon  the  defendant  being  brought  before  the  court,  it 
must  inquire  into  the  circumstances,  and  if  no  legal  reason  exists 
against  the  execution  of  the  sentence,  it  must  issue  its  warrant 
to  the  agent  and  warden  of  the  state  prison  mentioned  in  the 
original  warrant  and  sentence,  under  the  hands  of  the  judge  or 
judges,  or  a  majority  of  them,  of  whom  the  judge  presiding  must 
be  one,  commanding  the  agent  and  warden  to  do  execution  of  the 
sentence  during  the  week  appointed  therein.  The  warrant  must 
be  obeyed  by  the  agent  and  warden  accordingly.  The  time  of 
execution  within  said  week  shall  be  left  to  the  discretion  of  the 
agent  and  warden  to  whom  the  warrant  is  directed ;  but  no  pre- 
vious announcement  of  the  day  or  hour  of  the  execution  shall  be 
made,  except  to  the  persons  who  shall  be  invited  or  permitted  to 
be  present  at  said  execution  as  hereinafter  provided. 

See  People,  ex  rel.,  v.  Durston,  119  N.  Y.  575. 

When  judgment  of  death  has  not  been  executed  pursuant  to  the  sentence, 
the  supreme  court  having  the  convict  brought  before  them  maj  issue  their 
warrant  to  the  sheriff  to  do  execution  upon  the  sentence  at  a  time  therein 
fixed.     Matter  of  Ferris,  85  N.  Y.  262;  32  How.  Pr.  411. 

A  court  of  general  sessions  has  jurisdiction  in  the  case  of  a  conviction  in 
that  court  of  murder  in  the  first  degree,  after  the  cause  has  been  remitted  back 
to  that  court  upon  an  affirmance  bj  the  court  of  appeals,  to  name  the  date  for 
the  infliction  of  the  death  penalty.    People  v.  Lyons,  17  State  Rep.  768. 


505.   Death  penalty ;  mode  of  infliction. —  The  pun- 
isbment  of  death  must,  in  every  case,  bo  inflicted  by  cansiDg  to 
pass  throngli  the  body  of  the  convict,  a  current  of  electricity  of 
26 
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sufficient  intensity  to  cause  death,  and  the  application  of  such 
current  must  be  continued  until  such  convict  is  dead. 

This  section  is  not  unconstitutional.     People^  ex  rel,  Kemmler,  ▼.  Dtiritmi^ 
119  N.  Y.  569;  PeepU  v.  Kemmler,  id.  586. 

§  506.  Death  penalty;  where  inflicted.— The  punish- 
ment of  death  must  be  inflicted  within  the  walls  of  the  state 
prison  designated  in  the  warrant,  or  within  the  yard  or  inclosuro 
adjoining  thereto. 

§  507.    Death  penalty;  who  to  be  present. —  It  is  the 

duty  of  the  agent  and  warden  to  be  present  at  the  execution,  and 
to  invite  the  presence,  by  at  least  three  days'  previous  notice,  of 
a  justice  of  the  supreme  court,  the  district  attorney,  and  the 
sheriff  of  the  connty  where  the  conviction  was  had,  together  with 
two  physicians  and  twelve  reputable  citizens  of  full  age,  to  be 
selected  by  said  agent  and  warden.  Such  agent  and  warden 
must,  at  the  request  of  the  criminal,  permit  such  ministers  of  the 
gospel,  priests  or  clergymen  of  any  I'eligious  denomination,  not 
exceeding  two,  to  be  present  at  the  execution ;  and  in  addition 
to  the  persons  designated  above,  he  shall  also  appoint  seven 
assistants  or  deputy  sheriffs  who  shall  attend  the  execution.  He 
shall  permit  no  other  person  to  be  present  at  such  execution 
except  those  designated  in  this  section.  Immediately  after  the 
execution  a  post-mortem  examination  of  the  body  of  the  con- 
vict shall  be  made  by  the  physicians  present  at  the  execution, 
and  their  report  in  writing  stating  the  nature  of  the  examina- 
tion, so  made  by  them,  shall  be  annexed  to  the  certificate  herein- 
after mentioned  and  filed  therewith.  xVfter  such  post-mortem 
examination,  the  body,  unless  claimed  by  some  relative  or  rela- 
tives of  the  person  so  executed,  shall  be  interred  in  the  graveyard 
or  cemetery  attached  to  the  prison,  with  a  sufficient  quantity  of 
quick-lime  to  consume  such  body  without  delay ;  and  no  religious 
or  other  services  shall  be  held  over  the.  remains  after  such  execu- 
tion, except  within  the  walls  of  the  prison  where  said  execution 
took  place,  and  only  in  the  presence  of  the  officers  of  said  prison, 
the  person  conducting  said  services  and  the  immediate  family  and 
relatives  of  said  deceased  prisoner. 
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Anj  person  who  shall  violate  or  omit  to  comply  with  any 
provision  of  this  section  shall  be  guilty  of-  a  misdemeanor. 

§  508.  Death  penalty ;  certificate  after  execution. — 

The  agent  and  warden  attending  the  execution  must  prepare  and 
sign  a  certificate,  setting  forth  the  time  and  place  thereof,  and 
that  the  convict  was  then  and  there  executed,  in  conformity  to 
the  sentence  of  the  court  and  the  provisions  of  this  Code,  and 
must  procure  such  certificate  to  be  signed  by  all  the  persons  pres- 
ent and  witnessing  the  execution.  He  must  cause  the  certificate, 
together  with  the  certificate  of  the  post-mortem  examination  men- 
tioned in  the  preceding  section,  and  annexed  thereto,  to  be  filed 
within  ten  days  after  the  execution  in  the  office  of  the  clerk  of 
the  county  in  which  the  conviction  was  had. 

§  509.  Death  penalty ;  disability  of  agent  and  warden 
to  execute  warrant. —  In  case  of  the  disability,  from  illness 
or  other  suflicient  cause,  of  the  agent  and  warden  to  whom  the 
death  warrant  is  directed,  to  be  present  and  execute  said  warrant, 
it  shall  be  the  duty  of  the  principal  keeper  of  said  prison,  or  such 
officer  of  said  prison  as  may  bo  designated  by  the  superintendent 
of  state  prisons,  to  execute  the  said  warrant,  and  to  perform  all 
the  other  duties  by  this  act  imposed  uuon  said  agent  and  warden. 


CHAPTEK  II. 


UOQMD    OFFENSES,   HABFTCJAL   CRIMINALS   AND    SPECIAL  PINAL 

DISOIPLINS. 

BacnoH  510.  When  convict  may  be  adjudged  an  habitual  cnminaL 
611.  <Sudgment  accordingly,  how  entered,  etc. 

512.  Persons  so  adjudged  when  liable  to  arrest  and  punishment. 

513.  Persons  so  adjudged  when  liable  to  arrest  and  punishment; 

evidence  of  character  on  subsequent  trial. 

514.  Perbons  so  adjudged  when  liable  to  arrest  and  punishment; 

always  liable  to  search,  etc. 

§  610.  When  convict  may  be  adjudged  an  habitual 
oriniiiiaL — When  a  person  is  hereafter  convicted  of  a  felony, 
who  has  been,  before  tliat  conviction,  convicted  in  this  state  of 
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any  other  crime,  he  may  be  adjudged  by  the  court,  in  addition 
to  other  punishment  inflicted  upon  him,  to  be  an  habitual  criminaL 
'A  person  convicted  of  a  misdemeanor,  who  has  been  ab'eady  five 
times  convicted  in  this  state  of  a  misdemeanor  may  be  adjudged 
by  the  court  in  addition  to,  or  instead  of,  other  punishment,  to  be 
an  habitual  criminal. 

See  Penal  Code,  §§  690-692. 

The  act  known  as  the  "  Habitual  Criminal  Act"  is  constitutional.    People v^ 
UcCarthy,  45  How.  Pr.  97 

§  511.  Judgment  accordingly,  how  entered,  etc.  —  The 
judgment  specified  in  the  last  section  must  be  entered  in  a  sepa- 
rate book,  kept  for  that  purpose.  A  copy  of  the  entry,  duly  cer- 
tified by  the  clerk  of  the  court,  is  proof  of  the  judgment,  and  a 
oopy>  so  certified,  must  be  forthwith  transmitted  to  the  police 
department  of  each  city,  and  to  the  district  attorney  of  each 
county  in  the  state. 

§  512.  Persons  so  a4judged  when  liable  to  arrest  and 
punishment. —  A  person  who  has  been  adjudged  an  habitual 
^criminal  is  liable  to  arrest  summarily  with  or  without  warranty 
and  to  punishment  as  a  disorderly  person,  when  he  is  found  witli« 
out  being  able  to  account  therefor,  to  the  satisfaction  of  the  court 
or  magistrate,  either, 

1.  In  possession  of  any  deadly  or  dangerous  weapon,  or  of  any 
tool,  instrument  or  material,  adapted  to,  or  used  by  criminals  for, 
the  commission  of  crime ;  or 

2.  In  any  place  or  situation,  under  circumstances  giving  rea« 
sonable  ground  to  believe  that  he  is  intending  or  waiting  the 
opportunity  to  commit  some  crime. 

See  §  899,  subdiy.  9,  post. 

§  513.  Persons  so  a4judged  when  liable  to  arrest  and 
punishment ;  evidence  of  character  on  subsequent  trial. 

A  person  who,  having  been  adjudged  an  habitual  criminal,  is 
charged  with  a  crime  committed  thereafter,  may  be  described  in 
the  complaint,  warrant  or  indictment  therefor,  as  an  habitual 
criminal ;  and,  upon  proof  that  he  has  been  adjudged  to  be  such, 
the  prosecution  may  introduce,  upon  the  trial  or  examination, 
evidence  as  to  his  previous  character,  in  the  same  manner  and  to 
the  same  extent  as  if  he  himself  had  first  given  evidence  of  his 
character  and  put  the  same  in  issue. 
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§  514.  Persons  so  acljiidged  when  liable  to  arrest  and 
ptmifllunent ;  alwajrs  liable  to  search,  etc.  —  The  person 
and  the  premises  of  every  one  who  has  been  convicted  and 
adjudged  an  habitual  criminal  shall  be  liable  at  all  times  to  seardi 
and  examination  by  any  magistrate,  sheriff,  constable,  or  othef 
officer,  with  or  without  warrant. 


TITLE  XI. 

OF  APPEALS. 


L  Appeals,  when  allowed,  and  how 
IL  Dismissing  an  appeal  for  irregolaiiCj. 
in.  Argument  of  the  appeal 
lY.  Judgment  upon  appeal 


CHAPTER  I. 

APPEALS,  WHEN   ALLOWED,   AND   HOW  TAKEN. 

SkcitohSIS.  Writs  of  error  and  of  e^^k?rari  abolished;  appeal  suhttitiitad. 

616.  Parties,  how  designated  on  appeal. 

617.  In  what  cases  appeal  may  be  taken  by  defendant 

618.  In  what  cases  by  the  people. 

619.  Appeal  to  the  court  of  appeals. 

620.  Appeal,  a  matter  of  right. 

621.  Must  be  Uiken  within  one  year. 
62^5:i&5.  Appeal,  how  taken. 

626.  Appeal  by  the  people,  not  to  stay  or  affect  the  judgment  until 

reversed. 

627.  Stay  of  proceedings,  on  appeal,  etc. 

698i  Stay,  upon  appeal  to  court  of  appeals  from  judgment  of  aupreme 

court,  aflfirming  judgment  of  conviction. 
629.  Certificate  of  stay  not  to  be  granted,  but  on  notice  to  district 

attorney. 
680,  681.  Effect  of  the  stay. 
688.  Transmitting  the  papers  to  the  appellate  court 

§  615.  Writs  of  error  and  of  certiorari  abolished ;  ap. 
peal  substituted. —  Writs  of  error  and  of  certiorari^  in  crimi* 
nal  actions,  and  proceedings  and  special  proceedings  of  a  criminal 
nature,  as  they  have  heretofore  existed,  are  abolished;  and  here* 


206  The  Code  of  Criminal  Procedure 

after  the  onJy  mode  of  reviewing  a  judgment  or  order  in  a  crimi- 
nal action,  or  special  proceeding  of  a  criminal  nature,  id  by  appeal. 

See  People  v.  Dempeey,  66  How.  Pr.  878;  People  v.  Vitan,  30  Abb.  N.  C.  298; 
KOloran  v.  Barton,  26  Hun,  648;  People  v.  Carney,  29  id.  47;  1  X.  Y.  Cr.  Rep. 
270;  People  v.  Dempsey,  31  Hun,  526;  2  N.  Y.  Cr.  Rep.  117;  People  v.  Haven; 
Sid.  287;  21  Week.  Dig.  364;  People  v.  Palmer,  109  N.  Y.  419;  People,  ex  rel„ 
V.  Walsh,  33  Hun,  346;  67  How.  Pr.  484;  2  N.  Y.  Cr.  Rep.  326;  People,  ex  rel., 
V.  KeUy,  id.  430;  32  Hun,  538;  97  N.  Y.  212;  MeKeon  v.  People,  1  N.  Y.  Cr. 
Rep.  456;  16  Week.  Dig.  347;  People,  ex  rel.,  v.  Superintendent,  9  State  Rep, 
608;  45  Hun,  55;  People,  ex  rel.,  v.  Walsh,  5  N.  Y.  Cr.  Rep.  527;  ISUotson  v. 
&mUh^  12  State  Rep.  381. 

§  516.  Parties,  how  designated  on  appeal. —  The  party 
appealing  is  known  as  the  appellant,  and  the  adverse  party  as  the 
respondent.  But  the  title  of  the  action  is  not  changed  in  conse- 
quence of  the  appeal. 

§  517.  In  'What  oases  appeal  may  be  taken  by  de- 
fendant.—  An  appeal  to  the  supreme  court  may  be  taken  by 
the  defendant  from  the  judgment  on  a  conviction  after  indicti 
ment,  except  that  when  the  judgment  is  of  death,  the  appeal 
must  be  taken  direct  to  the  court  of  appeals,  and  upon  the  appeal, 
any  actual  decision  of  the  court  in  an  intermediate  order  or  pro- 
ceeding forming  a  part  of  the  judgment-roll,  as  prescribed  by 
section  four  hundred  and  eighty-five,  may  be  reviewed. 

See  PeopiU  v.  Palmer,  109  N.  Y.  419;  People  v.  Petrea,  30  Hun,  98,  102; 
People  V.  Mangano,  29  id.  263;  Ostrander  v.  People,  id.  519;  People  v.  Beck' 
fcUh,  42  Id.  368;  6  N.  Y.  Cr.  Rep.  234;  People  v.  OstirhotU,  34  Hun,  262;  3  N.  Y. 
Cr.  Rep.  146;  Ptople  v.  MeQiiode,  110  N  Y.  284;  21  Abb.  N.  C.  448;  People  y. 
Lyons,  17  State  Rep.  768;  People  v.  Bork,  1  N.  Y.  Cr.  Rep.  393;  People  v. 
Petmecky,  2  ia.  458;  People  v.  Havens,  3  id.  287;  People  v.  Hovey,  30  Hun, 
854.  357;  Shuffiin  v.  PeopU,  4  id.  16;  PeojOe  v.  Schad,  58  Hun,  578 

§  518.  In  what  oases  by  the  people.—  An  appeal  to  the 
appellate  division  of  the  supreme  court  may  be  taken  by  the 
people  in  the  following  cases,  and  no  other : 

1.  Upon  a  judgment  for  the  defendant,  on  a  demurrer  to  the 
indictment ; 

2.  Upon  an  order  of  the  court  arresting  the  judgment. 
In  efifeet,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 

An  appeal  may  be  taken  by  the  people  upon  a  judgment  for  the  defendant 
on  a  demurrer  to  the  indictment.     People  v.  Callahan,  29  Hun,  581. 

No  appeal  can  be  taken  by  the  people  from  an  order  in  a  criminal  case  set- 
ting aside  and  discharging  the  grand  jury  as  to  a  defendant  and  as  to  him 


OF  THE  State  of  New  York.  207 

quashing  the  iDdictment.  PeapU  v.  DMnptey,  81  Han,  526;  2  N.  T.  Cr.  Rep. 
117;  66  How.  Pr.  371. 

In  what  cases  an  appeal  may  be  taken  by  people  in  criminal  case.    Id. 

No  appeal  lies  by  the  people  from  an  order  granting  a  new  trial  upon  the 
ground  of  newly-discovered  evidence.  PeopU  v.  Becksmth,  42  Hun,  367;  5  N. 
Cr.  Rep.  233,  235. 

No  appeal  can  be  taken  by  the  people  from  a  judgment  of  a  court  of  sessions 
reversing  on  an  appeal  taken  thereto  a  judgment  of  a  court  of  special  sessions 
convicting  the  defendant  of  an  assault.     People  v.  JSnyder,  44  Hun,  198. 

§  519.  Appeal  to  the  court  of  appeals. —  An  appeal  may  be 
taken  from  a  judgment  or  order  of  the  appellate  division  of  the 
fiupreme  court  to  the  court  of  appeals  in  the  following  cases,  and 
no  other : 

1.  From  a  judgment  affirming  or  reversing  a  judgment  of 
conviction  ; 

2.  From  a  judgment  affirming  or  reversing  a  judgment  for  tlie 
defendant,  on  a  demurrer  to  the  indictment,  or  from  an  order  affirm- 
ing, vacating  or  reversing  an  order  of  the  court  arresting  judgment ; 

3.  From  a  final  determination  affecting  a  substantial  rigiit  of  a 
defendant. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  80. 

See  Pe&pie  v.  Lawrence,  107  N.  Y.  607;  PeopU  v.  Bo<u,  92  id.  5W,  568; 
Ifoett  V.  People,  26  Hun,  394;  14  Week.  Dig.  125. 

An  appeal  from  an  order  of  the  general  term  granting  a  new  trial  will  not 
lie  to  the  coart  of  appeals  unless  the  order  shows  that  the  new  trial  was  re* 
fused  upon  the  facts  and  was  granted  only  for  errors  of  law.  PeopU  ▼. 
Poucher,  99  N.  Y.  610;  21  Week.  Dig.  410. 

An  appeal  from  a  judgment  in  a  criminal  case  brings  before  the  general 
term  for  review  the  decision  of  a  motion  for  a  new  trial  on  the  ground  that 
the  verdict  was  against  evidence  as  well  as  the  proceedings  upon  the  triaL 
People  V.  Mangano,  29  Hun,  259. 

g  520.  Appeal  in  matter  of  right. —  All  appeals  provided 
for  in  this  chapter  may  be  taken  as  a  matter  of  right. 
See  PeopU  v.  PcUm&r,  109  N.  Y.  419. 

§  521.  Must  be  taken  within  one  year. — An  appeal  mast 
be  taken  within  one  year  after  the  judgment  was  rendered  or  the 
erder  entered.   [Amended  1892,  ch.  189 ;  in  effect  March  24, 1892. 

§  522.  Appeal,  how  taken. —  An  appeal  must  be  taken  by 
the  service  of  a  notice  in  writing  on  the  clerk  with  whom  the 
judgment  roll  is  filed,  stating  that  the  appellant  appeals  from  the 
judgment. 
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§  y23.  Appeal,  how  taken.  — If  the  appeal  be  taken  hy  the 
defendant  a  similar  notice  must  be  served  on  the  district  attorney 
of  the  county  in  which  the  original  judgment  was  rendered. 

§  524.  Appeal,  how  taken.— If  it  be.  taken  by  the  people, 
a  similar  notice  must  be  served  on  the  defendant,  if  he  be  a  resi- 
dent of,  or  imprisoned  in  the  city  or  county ;  or  if  not,  on  the 
counsel,  if  any,  who  appeared  for  him  on  the  trial,  if  he  reside 
or  transact  his  business  in  the  county.  If  the  service  cannot, 
after  due  diligence,  be  made,  the  appellate  court,  upon  proof 
thereof,  may  make  an  order  for  the  publication  of  the  notice,  in 
such  newspaper,  and  for  such  time  as  it  deems  proper. 

See  People  v.  Snyder,  44  Hun,  193. 

§  525.  Appeal,  how  taken.  —  At  the  expiration  of  the  time 
appointed  fo>  the  publication,  on  filing  an  affidavit  of  the  publi- 
cation,  the  appeal  becomes  perfected. 

§  526.  Appeal  by  the  people,  not  to  stay  or  affect  the 
Judgment  until  reversed* —  An  appeal  taken  by  the  people,  in 
no  case  stays  or  affects  the  operation  of  a  judgment  in  favor  of 
the  defendant,  until  the  judgment  is  reversed. 
See  People  ▼.  Snyder,  44  Han,  198. 

§  527.  Stay  of  proceedings,  on  appeal,  etc. —  An  appeal 
to  the  appellate  division  of  the  supreme  court  from  a  judg* 
ment  of  conviction,  or  other  determination  from  which  an  appeal 
can  be  taken,  stays  the  execution  of  the  judgment  or  determina- 
tion upon  filing  with  the  notice  of  appeal,  a  certificate  of  the 
judge  who  presided  at  the  trial,  or  of  a  justice  of  the  supreme 
court,  that  in  his  opinion  there  is  reasonable  doubt  whether  the 
judgment'  should  stand,  but  not  otherwise.  And  the  appellate 
court  may  order  a  new  trial  if  it  be  satisfied  that  the  verdict 
against  the  prisoner  was  against  the  weight  of  evidence  or  against 
law,  or  that  justice  requires  a  new  trial,  whether  any  exception 

shall  have  been  taken  or  not,  in  the  court  below. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 

See  §  543,  po$t;  People  v.  Beclmeith,  108  N.  Y.  76;  People  v.  Wilktt,  1  How. 
Pr.  (N.  8.)  196;  3  N.  Y,  Cr.  Rep.  56;  People  v.  Wentieorth,  id.  116;  People  v. 
Newton,  35  Hun,  666;  3  N.  Y.  Or.  Rep.  402;  People  v.  Osterhout,  id.  446;  84 
Hun.  262;  People  v.  Eeavey,  38  id.  426;  4  N.  Y.  Cr.   Rep,  19;    People  v.  SuUi- 
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itan,  id.  198;  People  v.  Joyce,  id.  345;  People  v.  Druse,  5  id.  15;  People  v.  JTc- 
Inemey,  5  N.  Y.  48;  People  v.  Meyers,  7  Slate  Rep.  220;  5  N.  Y.  Cr.  Rep.  124; 
7  Sute  Rep.  217;  People  v.  Shepherd,  44  Hun,  566;  6  N.  Y.  Cr.  Rep.  188; 
MotU  V.  People,  14  Week.  Dig.  125;  People  v.  Stceeney,  41  Hun,  843;  4  N.  Y.  Cr. 
Kep.  275;  Horace  v.  /><;<>/??/',  21  Week.  Dig.  Ill;  People  v.  Wileman,  44  Hun.  186; 
People  V.  T/tornton,  40  id.  645;  People  v.  Emerson,  20  State  Rep.  10;  People  v. 
Hintington,  17  id.  826;  Shepherd  v.  People,  19  N.  Y.  545;  Sullivan  v.  People, 
1  Park.  347;  People  v.  Hendrickson,  id.  396;  People  v.  Lo7iman,  2  Barb.  450; 
P.op^  V.  Folmsbee,  60  id.  480;  P€<?;j/«  v.  O'Reilly,  61  How.  Pr.  16. 

The  power  conferred  on  supreme  court  by  this  section  is  discretionar^r,  and 
where  it  does  not  appear  that  the  discretion  has  been  abused,  its  decision  is 
not  reviewable  here.     Popk  v.  D" Argeneour,  95  N.  Y.  624. 

The  certificate  mentioned  in  tliis  section  can,  in  a  proper  case,  be  given  in 
any  case  in  which  an  appeal  mav  be  taken.  People  v.  I^vk,  1  N.  Y.  Cr.  Rep. 
893.     See  People  v.  Slmrp  (Special  T.,  Potter,  J.),  9  State  Hep.  157. 

The  case  requires  the  «ime  examination  on  appeal  as  if  nil  the  objections 
and  exceptions  ordinarily  used  to  present  the  effect  of  the  evidence  for  review, 
were  taken  upon  the  trial.  Peojilc  v.  Majone,  12  Abb.  N.  C.  187;  91  N.  C.  211; 
PeopU  v.  Williams,  29  Hun,  520. 

Prior  to  the  amendment  of  1887,  it  was  held  that  the  operation  of  this  section 
was  confined  to  the  supreme  court.  People  v.  lioas,  92  N.  Y.  563;  PeopU  v. 
Jlotey,  id.  5")4;  Pe^^j^le  v.  Donovan,  101  id.  632;  4  N.  Y.  Cr.  Rep.  86;  3  How. 
Pr.  (N.  S.)  356;  People  v.  Guidiri,  100  N.  Y.  508;  3  N.  Y.  Cr.  Rep.  551;  PeopU 
V.  Petmecky,  id  288.  But  see  People  v.  McGloin,  91  N.  Y.  241;  12  Abb.  N.  C. 
172;  1  N.  Y.  Cr.  Rep.  160. 

The  powers  granted  to  the  court  of  appeals  by  this  section  should  be  exer- 
cised with  great  circumspection.  People  v.  Jones,  3  N.  Y.  Cr.  Rep.  254.  See 
Peoples.  Greenwall,  115N.  Y.  520. 

In  determining  whether  a  new  trial  should  be  granted  under  this  section,  it 
is  not  the  province  of  this  court  to  review  and  determine  controverted  ques- 
tions of  fact  arising  upon  conflicting  evidence.  People  v.  Gignarale,  110  W.  Y. 
23.     See,  also,  People  v.  Kelly,  118  id.  647;  People  v.  Stone,  117  id.  488. 

§  528.  Stay,  upon  appeal  to  court  of  appeals  from,  judg- 
ment of  supreme  court  affirming  judgment  of  conviction. — 

An  appeal  to  the  court  of  appeals,  from  a  judgment  of  the 
appellate  division  of  the  supreme  court,  affirming  a  judgment  of 
conviction,  stays  the  execution  of  the  judgment  appealed  from, 
upon  tiling,  with  the  notice  of  appeal,  a  certificate  oi  a  judge  of 
the  court  of  appeals  or  of  a  justice  of  the  appellate  division  of 
the  supreme  court,  that  in  Ins  opinion  there  is  reasonable  doubt 
whether  the  judgment  should  stand,  but  not  otherwise.  When 
the  judgment  is  of  death,  an  appeal  to  the  court  of  appeal  stays 
the  execution  of  course  until  the  determination  of  the  appeal. 
When  the  judgment  is  of  death,  the  court  of  appeals  may  order  a 
new  trial,  if  it  be  satisfied  that  the  verdict  was  against  the  weight 
of  evidence  or  against  law,  or  tliat  justice  requires  a  new  trial, 
whether  any  exception  shall  have  been  taken  or  not  in  the  court 
below. 

In  effect,  as  amended,  May  14,  1897;  Laws  1897,  cliap.  427. 

See  Moeit  v.  People,  14  Week.  Dig.  125;  People  v.  Uorey^  92  N.  Y.  554 ;  Peo- 
pU V.  WilUtt,  3  N.  Y.  Cr.  Rep.  56;  Peoph  v.  Greenicall.  115  N.  Y.  520;  PeopU 
V.  Wtllson,  109  id.  349;  PeopU  v.  Van  Brunt,  108  id.  657. 

In  PeopU  V.  Dnscoll,  107  N.  Y.  417,  the  court  say:  "This  provision  (the 
above  section)  has  very  ranch  enlarged  the  jurisdiction  and  the  labors  of  this 
court,  and  requires  us  to  review  the  facts  in  every  capital  case,  and  to  deter- 
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mine  whether,  upon  kH  the  evidence,  there  is,  in  our  opinion,  good  and  Buffl- 
dent  reason  for  setting  aside  the  verdict  of  the  jury  and  granting  a  new  trial. 
The  powers  conferrea  by  this  section  are  similar  to  those  formerly  given  to 
this  court  in  certain  cases  by  chapter  337  of  the  Laws  of  1855,  as  amended  by 
chapter  330  of  the  Laws  of  1858,  and  to  the  supreme  court  by  section  527  of 
the  Code  of  Criminal  Procedure.     aBrien  v.  People,  36  N.  Y.  276." 

In  People  v.  LyoM,  110  N.  Y.  618.  it  was  held  that  a  defendant  cannot  claim 
as  matter  of  right  the  benefit  of  error  occurring  on  the  trial  where  no  proper 
objection  was  made  and  no  exception  taken;  he  can  only  ask  the  court  to 
determine  on  the  whole  case  the  question  as  to  whether  justice  requires  a  new 
trial  or  not,  or  whether  the  verdict  was  against  the  weight  of  evidence  or 
against  law. 

In  People  v.  Kelly,  113  N.  Y.  647,  it  was  held  that  this  section  does  not 
authorize  a  review  of  findings  of  fact  of  a  jury,  founded  on  suflflcient  evidence, 
or  a  reversal  simply  because  of  a  difference  of  opinion  on  the  facts  between 
the  court  and  the  jury;  it  simply  invests  the  court  with  power  to  order  a 
new  trial  where,  upon  a  consideration  of  the  whole  case,  it  is  manifest  inius- 
tice  has  been  done,  although  the  question  has  not  been  properly  raised  by 
exceptions.  See  PeopUy.  Beckitith,  103  N.  Y.  369;  PeopU  v.  intone,  117  id. 
483;  PeopU  v.  Fish,  125  id.  144. 

On  an  application  for  stav  on  ground  of  reasonable  doubt,  etc.,  under  this 
section,  the  main  inquiry  should  be  as  to  whether  the  individual  judge  has  a 
reasonable  doubt  as  to  whether  the  judgment  should  stand.  Bragle  v.  People, 
10  Abb.  N.  C.  300;  26  Hun,  378;  affirmed,  88  N.  Y.  685;  63  Uow.  Pr.  143. 

§  529.  Certificates  of  stay  not  to  be  granted  except  on 
notice  to  the  district  attorney. —  The  certificate  mentioned  in 
the  last  two  sections  can  not,  however,  be  granted  upon  an  appeal 
on  a  conviction  of  felony,  until  such  notice  as  the  judge  may  pre- 
scribe has  been  given  to  the  district-attorney  of  the  county  where 
the  conviction  was  had,  of  the  application  for  the  certificate, 
accompanied  by  a  formal  specification  in  writing  of  the  grounds 
upon  which  the  application  is  based,  but  the  judge  may  stay  the 
execution  of  the  judgment  until  the  determination  of  such  appli- 
cation. When  an  application  for  such  certificate  shall  have  been 
made  to  and  denied  by  the  trial  judge  or  a  justice  of  the  supreme 
court  or  in  case  of  an  appeal  to  the  court  of  appeals,  by  a  judge 
of  that  court  or  a  justice  of  the  appellate  division  of  the  supreme 
court,  no  other  application  for  such  certificate  shall  be  made.  If 
an  appeal  to  the  appellate  division  of  the  supreme  court  shall  not 
be  brought  on  for  argument  by  the  defendant  at  the  next  term  of 
the  appellate  division  begun  not  less  than  ten  days  after  the 
granting  of  such  certificate,  or  if  an  appeal  to  the  court  of 
appeals  shall  not  be  brought  on  for  argument  by  the  defendant 
when  the  court  of  appeals  shall  have  been  in  actual  session  for 
fifteen  days  after  the  granting  of  such  certificate,  the  district- 
attorney  on  two  days'  notice  to  the  defendant  may  apply  to  the 
judge  or  justice  who  granted  the  certificate,  or  to  any  judge  or 
justice  of  the  court  in  which  the  appeal  is  pending,  for  an  order 
vacating  the  certificate ;  and  upon  the  entry  of  8n(*li  an  order  the 
judgment  shall  be  executed  as  though  a  certificate  had  never  been 
granted  to  the  defendant. 

In  effect,  as  amended,  Alay  14,  1897;  Laws  1897,  chap.  427. 

See  PeopU  v.  Petmuky,  2  N.  Y.  Cr.  Rep.  453;  People  v.  Wentworth,  3  id. 
116;  Peffple  V.  Sweeney,  41  Hun,  343:  4  N.  Y.  Cr.  Rep.  286;  Peoj^le  v.  Dimick, 
107  N.  Y.  13. 
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§  530.  Effect  of  the  stay.—  If  the  certiticate,  provided  in 

eections  five  hundred  and  tweuty-seven  and  five  hundi*ed  and 

twenty-eight,  be  given,  the  sheriff  must,  if  the  defendant  be  in 

his  custody,  upon  being  served  with  a  copy  of  the  order,  keep  the 

defendant  in  his  custody,  without  executing  tlie  judgment,  and 

detain  him  to  abide  the  judgment  upon  the  appeal. 
See  PeopU  v.  McTameny,  80  Hun,  506. 

§  531.  Effect  of  the  stay.  —  If,  before  the  granting  of  the 
certificate,  the  execution  of  the  judgment  have  commenced,  the 
further  execution  thereof  is  suspended,  and  the  defendant  must 
be  restored  by  the  officer  in  whose  custody  he  is,  to  his  original 
custody. 

See  People  v.  McTairuny^  30  Hun,  506. 

§  532.  Transmitting  the  papers  to  the  appellate  court. — 
Upon  the  appeal  being  taken,  the  clerk,  with  whom  the  notice  of 
appeal  is  filed,  must,  within  ten  days  thereafter,  without  charge, 
transmit  a  copy  of  the  notice  of  appeal  and  of  the  judgment 
roll,  as  follows : 

1.  If  the  appeal  be  to  the  apppellate  division  of  the  supreme 
court,  to  the  clerk  of  tlie  department  where  the  appeal  is  to  be 
heard. 

2.  If  it  be  to  the  court  of  appeals,  to  the  clerk  of  that  court. 
In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  80. 


CHAPTER  II 

DISMISSING   AN   APPEAL   FOR    IREKOULARITT. 

Section  533.  For  what  irregularity,  and  how  dismissed. 
534.  Dismissal  for  want  of  return. 

§  533.  For  what  irreg:ularity,  and  how  dismissed. —  If  the 

appeal  be  irregular  in  a  substantial  particular,  but  not  otherwise, 
tne  court  may,  on  any  day  in  term,  on  motion  of  the  respondent, 
upon  five  days'  notice,  served  with  copies  of  the  papers  on  which 
the  motion  is  founded,  order  it  to  be  dismissed. 

§  534.  Dismissal  for  want  of  return. —  The  court  may  also, 
upon  like  motion,  dismiss  the  appeal. 

1.  If  the  return  be  not  made,  as  provided  in  section  five 
hundred  and  thirty-two,  unless  for  good  cause  they  enlarge  the 
time  for  that  purpose. 

2.  If  the  appeal  be  not  brought  on  for  argument  by  the  appel- 
lant as  promptly  after  the  return  has  been  made  as  the  circum- 
stances of  the  case  will  reasonably  admit. 

Amended  by  chap.  427  of  18^7.    In  effect  May  14,  1897. 
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CHAPTER  III. 

ARGUMENT  OF   THE    APPEAL. 

Section  535.  Appeal  to  the  appellate  divisioD,  how  and  where  brought  to 

argument. 
536.  Appeal  to  court  of  appeals,  how  brought  to  argument. 

587.  Notice  of  argument  to  counsel  for  defendant. 

588.  Papers,  by  whom  furnished,  and  effect  of  omission. 

539.  Judgment  of  affirmance  may  be  without  argument,  if  appellant 

fail  to  appear;  reversal,  only  upon  argument,  though  respond- 
ent fail  to  appear. 

540.  Number  of  counsel  to  be  heard;  defendant's  counsel  to  close  the 

argument. 

541.  Defendant  need  not  be  present. 

§  535.  Appeal  to  the  appellate  divison,  how  and  where 
brought  to  argument. —  An  appeal  to  the  appellate  division  of 
the  supreme  court  may  be  brouglit  to  argument  by  either  party, 
on  ten  days'  notice,  on  any  day,  at  a  term  held  in  the  department 
in  which  the  original  judgment  was  given. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895.  chap.  880. 

§  536.  Appeal  to  court  of  appeals,  how  brought  to 
azg^iment.  —  An  appeal  to  the  court  of  appeals  may,  in  the 
same  manner,  be  brought  to  argument  by  either  party,  on  any 
day  in  term. 

§  537.  Notice  of  argrument  to  oouxisel  for  defandant.  — 

If  a  counsel,  within  five  days  after  the  appeal,  have  given  notice 
to  the  district  attorney,  that  he  appears  for  the  defendant,  notice 
of  argument  must  be  served  on  him,  instead  of  the  defendant ; 
otherwise,  notice  must  be  served  as  the  court  may  direct. 

§  538.  Papers,  by  whom  furnished,  and  e£Fect  of 
omission. — When  the  appeal  is  called  for  argument,  the  appel- 
lant must  furnish  the  court  with  copies  of  the  notice  of  appeal 
and  judgment-roll,  except  where  the  judgment  is  of  death.  If  he 
fail  to  do  so,  the  appeal  must  be  dismissed,  unless  the  court  other- 
wise direct. 

§  539.  Judgment  of  affirmance  may  be  without  argu- 
menty  if  appellant  fSedl  to  appear ;  reversal,  only  upon 
argument,  though  respondent  fiedl  to  appear.  —  Judgment 
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of  affirinanoe  may  be  given,  without  argumenti  if  the  ap{)ellaat 
fail  to  appear.  But  judgment  of  revei-sai  can  only  be  given  upon 
argament,  though  the  respondent  fail  to  appear. 

See  People  v.  Bradner,  44  Hun,  285;  107  N.  T.  1;  Barron  v.  People,  1  Barb. 
186. 

§  540.  Number  of  counsel  to  be  heard ;  defendant's 
counsel  to  close  the  argument.  —  Upon  the  argument  of  the 
appeal,  if  the  crime  be  punishable  with  death,  two  counsel  on 
each  side  must  be  heard  if  they  require  it.  In  any  other  case 
the  court  may,  in  its  discretion,  restrict  the  argimient  to  one 
counsel  on  each  side.  The  counsel  for  the  defendant  is  entitled 
to  the  closing  argument. 

§  541.  Defendant  need  not  be  present.  — The  defendant 
need  not  personally  appear  in  the  appellate  court. 

See  People  ▼.  Clark,  1  Park.  860;  reversed,  7  N.  Y.  885,  without  noticing 
this  point. 

A  prisoner  in  criminal  proceedings  can  take  no  action  before  the  court  where 
he  has  escaped  out  of  custody  and  still  remains  at  large.  People  v.  Oenet,  50 
N.  Y.  80;  17  Am.  Rep.  815;  Matter  of  O' Byrne,  55  Hun,  488;  Warwick  v.  State^ 
73  Ala.  486;  49  Am.  Rep.  59;  Sargent  v.  State,  96  Ind.  98;  5  Crim.  Law  Mag. 
709;  Smith  v.  United  States,  94  U.  S.  97;  WUeon  v.  Com.,  10  Bush.  526;  19 
Am.  Rep.  76;  People  v.  Redinger,  55  Cal.  290;  86  Am.  Rep.  82;  M^Oowan  v. 
People,  104  111.  100;  44  Am.  Rep.  87.  See,  also,  41  Am.  Dec.  272;  9  Crim.  Law 
Mag.  489;  80  Eng.  Rep.  613. 


CHAPTER  IV. 

JUDGMENT,  UPON   APPEAL. 

Sbotion  542.  Court  to  giye  judgment,  without  regard  to  technical  errorBf 

defects  or  exceptions,  not  affecting  substantial  rights. 

548.  May  reverse,  affirm  or  modify  the  judgment,  and  order  a  new 
trial,  etc. 

544.  New  trial. 

646.  Defendant  to  be  discharged  on  reyersal  of  judgment  against 
him,  where  new  trial  is  not  ordered. 

646.  Judgment  to  be  executed,  on  affirmance  against  the  defendant. 

547.  Judgment  of  appellate  court,  how  entered  and  remitted. 

548.  Papers  returned,  not  to  be  remitted. 

649.  Jurisdiction  of  appellate  court  ceases,  after  judgment  remitted. 
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§  542.  Court  to  give  judgment  without  xegaxd  to  tech- 
nical errors,  defiBcts  or  exceptions,  not  affecting  subetan- 
tial  rights.  —  After  hearing  the  appeal,  the  court  must  give 
judgment,  without  regard  to  technical  errors  or  defects  or  to 
exceptions  which  do  not  affect  the  substantial  rights  of  the 
parties. 

See  §g  285,  084  ;  People  v.  Hagan,  37  State  Rep.  661. 

The  error  complaiDed  of  must  have  been  actually  prejudicial  to  the  prisoner. 

People  V.  Bantom,  7  Wend.  417;  Eastwood  v.  People,  3  Park.  26;  People  v. 

Montgomery,  13  Abb.  Pr.  207;  Beebe  v.  People^  5  Hill,  82;  People  v.  Hartung, 

4  Park.  256;  17  How.  Pr.  85;   Wilson  v.  PeopU,  4  Park.  619;  8  Abb.  Pr.  137; 

People  V.  Oaffney,  14  id.  36;  People  v.  Oray,  5  Wend.  289;  Eggler  v  People, 

56  N.  Y.  642;  People  r.  Burns,  33  Hun.  300;  2  N.  T.  Cr.  Rep.  427:  People  v. 

OsterhoiU,  3  id.  445;  34  Hun,  260;  People  v.  Irving,  2  N.  Y.  Cr.  Rep.  47;  31 

Hun,  614;  95  N.  Y.  141;  People  v.  Bork,  31  Hun,  360;  People  v.  Buddeimieck, 

103  N.  Y.  487,  500;  People  v.  Myers,  5  N.  Y.  Cr.  Rep.  126;  People  v.  Sharp, 

45  Hun,  499.  518;  PeojOe  v.  Willett,  27  id.  471;  People  v.  Wenttoorth,  4  N.  Y. 
Cr.  Rep.  214;  People  v.  Druse,  5  id.  33;  People  v.  Johnson,  104  N.  Y.  218;  5  N. 
Y.  Cr.  Rep.  221;  Peop^  v.  Bichards,  44  Hun,  278;  5  N.  Y.  Cr.  Rep.  871; 
People  V.  Connor,  53  Hun,  356;  People  v.  McQuade,  110  N.  Y.  284;  21  Abb. 
N.  C.  419.  433,  435,  436,  449;  P^le  v.  Upton,  29  State  Rep.  779;  4  N.  Y. 
Cr.  Rep.  149;  People  v.  Menken,  36  Hun,  91;  3  N.  Y.  Cr.  Rep.  233;  People  v. 
Chaeon,  102  N.  Y.  669;  4  N.  Y.  Cr.  Rep.  173;  PeopU  v.  Biley,  3  id.  374;  People 
V.  IHmiek,  107  N.  Y.  13;  People  v.  Urleman,  44  Hun,  187;  Cox  v.  People,  80 
N.  Y.  500;  Schrumfv,  People,  14  Hun,  10. 

§  543.  May  reverse,  affirm  or  modify  the  judgement,  and 
order  a  new  trial  and  on  affirmance  of  capital  convic- 
tion fix  the  time  for  the  execution  of  the  sentence. —  Upon 
hearing  the  appeal  the  appellate  court  may,  in  cases  where  an 
erroneous  judgment  has  been  entered  upon  a  lawful  verdict,  or 

\  finding  of  fact,  correct  the  judgment  to  conform  to  the  judgment 

or  finding ;  in  all  other  cases  they  must  either  reverse  or  aflirm 
the  judgment  appealed  from,  and  in  cases  of  reversal,  may,  if 
necessary  or  proper,  order  a  new  trial.  If  the  judgment  of  death 
is  affirmed,  the  court  of  appeals,  by  an  order  under  its  seal,  signed 
by  a  majority  of  the  judges,  shall  fix  the  week  during  which 

I  the  original  sentence  of  death  shall  be  executed,  and  sucTi  order 

shall  be  sufficient  authority  to  the  agent  and  warden  of  any  state 

prison  for  the  execution  of  the  prisoner  at  the  time  therein  specified, 

|l  and  the  agent  and  warden  must  execute  the  judgment  accordingly. 

Amended  by  chap.  427  of  1897.     In  effect  »Iay  14,  1897. 

See  I  527,  arUe:  People  v.  Bradner,  107  N.  Y.  12;  People  v.  Palmer,  109  id. 
419;  5  N.  Y'.  Cr.  Rep.  108;  48  Hun,  408;  People,  ex  rel.,  v.  Bisl^,  47  N.  Y.  Cr. 
Rep.  Ill;  88  Hun,  282;  People,  ex  rel.,  v.  Kelly,  2  N.  Y.  Cr.  Rep.  430;  32  Hun, 
688;  97  N.  Y.  212. 

It  is  the  duty  of  the  appellate  court,  under  this  section,  to  correct  a  judg- 
ment so  that  it  will  conform  to  the  verdict  where  an  erroneous  judgment  has 
^  been  entered  upon  a  lawful  verdict.     Petwle  v.  Griffin,  27  Hun,  595. 

Where  the  conviction  is  unassailed,  and  the  judgment  is  reversed  for  error  in 
the  sentence,  the  appellate  court  should  remit  the  record  to  the  court  in  which 
the  conviction  was  had,  to  pass  such  sentence  as  the  appellate  court  directs. 
PiBople  V.  Bauer,  8  N.  Y.  Cr.  Rep.  434.    See,  also.  Peojke  v.  Bork,  2  id.  177. 
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§  644.  New  trial.  —  When  a  new  trial  is  ordered,  it  shall 
proceed  in  all  respects  as  if  no  trial  had  been  had. 

See  §  462,  ante. 

In  People  v.  Oignarale,  110  N.  Y.  33,  the  court  say:  '*We  deem  it  anneces- 
sarj  to  consider  whether  the  legislature  bj  sections  464  and  544  of  the  Code  of 
Criminal  Procedure  have  changed  the  rale  that  a  conviction  for  a  lesser  grade 
of  an  offense,  or  of  one  or  two  offenses  charged  in  an  indictment,  imports  an  ac- 
quittal of  the  higher  grade  of  the  offense  or  of  the  other  distinct  offense."  Bat 
see  People  v.  Palmer,  109  N.  Y.  413;  6  N.  Y.  Or.  Rep.  109. 

§  545.  Defendant  to  be  discharged  on  reversal  of  judg^ 
ment  against  him,  where  new  trial  is  not  ordered*  —  If  a 

judgment  against  the  defendant  be  reversed,  without  ordering  a 
new  trial,  the  appellate  court  must  direct,  if  he  be  in  custody, 
that  he  be  discharged  therefrom,  or  if  he  be  admitted  to  bail,  that 
his  bail  be  exonerated,  or  if  money  be  deposited  instead  of  bail, 
that  it  be  refunded  to  the  defendant. 
See  People  v.  Johnson,  4  N.  Y.  Cr.  Rep.  591. 

§  546.  Judgment  to  be  executed  on  affirmance  against 
the  defendant. —  On  a  judgment  of  affirmance  against  the  de- 
fendant, the  original  judgment  must  be  carried  into  execution  as 
the  appellate  court  may  direct,  and  if  the  defendant  be  at  large,  a 
bench  warrant  may  be  issued  for  his  arrest.  If  a  judgment  be 
corrected,  the  corrected  judgment  must  be  carried  into  execution 
as  the  appellate  court  may  direct. 

§  547.  Judgment  of  appellate  court,  how  entered  and 
remitted.  —  When  the  judgment  of  the  appellate  court  is  given, 
it  must  be  entered  in  the  judgment  book,  and  a  certified  copy  of 
the  entry  forthwith  remitted  to  the  clerk  with  whom  the  original 
judgment  roll  is  filed,  or,  if  a  new  trial  be  ordered  in  another 
county,  to  the  clerk  of  that  county,  unless  the  judgment  be  ren- 
dered in  the  absence  of  the  adverse  party,  in  which  case,  the 
court  may  direct  it  to  be  retained,  not  exceeding  ten  days. 

§  548.  Papers  returned  to  be  remitted.—  The  decision 
of  the  court  and  the  return  shall  be  remitted  to  the  court  below 
in  the  same  form  and  manner  as  in  civil  actions. 
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§  549.  Jurisdiction  of  appellate  court  ceases,  after  judg- 
ment remitted. —  After  the  certificate  of  the  judgment  has  been 
remitted,  as  provided  in  section  five  hundred  and  forty-seven,  the 
appellate  court  has  no  further  jurisdiction  of  the  appeal,  or  of  the 
proceedings  thereon ;  and  except  as  provided  in  section  five  hun- 
dred and  lortj-three  all  orders,  which  may  be  necessary  to  carry 
the  judgment  into  effect,  must  be  made  by  the  court  to  which  the 
certificate  is  remitted,  or  by  any  court  to  which  the  cause  may 
thereafter  be  removed. 

Amended  18^7,  chap.  427;  in  effect  May  14,  1897. 


TITLE  XII. 

OF  MISCELLANEOUS  PROOEEDINOS. 

OhaftkbL  BaU. 

n.  Ck>mpelling  the  attendance  of  witnesses. 
ni.  Examination  of  witnesses,  conditionallj. 
ly.  Examination  of  witnesses,  on  commission. 
Y.  Liquiry  into  the  insanity  of  the  defendant,  before  oi  during  the 

trial,  or  after  conviction. 
VL  Compromising  certain  crimes,  by  leave  of  the  court 
yn.  Dismissal  of  the  action,  before  or  after  the  indictment  for  want 

of  prosecution  or  otherwise. 
Ym.  Remitting  the  punishment,  in  certain  cases. 
DL  Proceedings  against  corporations. 
X  Entitling  affidavits. 
XL  Errors  and  mistakes,  in  pleadings  and  other  proceedingk 
yiT   Disposal  of  property,  stolen  or  embezzled. 
ynr   Beprieves,  commutations  and  pardons. 


CHAPTER  L 

BAIL. 

kxrunM  L  Li  what  cases  the  defendant  may  be  admitted  to  balL 
n.  Bail,  upon  being  held  to  answer,  before  indictment 
nL  Bail,  upon  an  indictment,  before  conviction. 
ly.  Bail,  upon  an  appeal 
y  Deposit,  instead  of  bail. 
VL  Surrender  of  the  defendant. 

yn.  Forfeiture  of  the  undertaking  of  bail,  or  of  the  deposit  of  money. 
yilL  Re-commitment  of  the  defendant,  after  haTing  given  bail,  Of 
i]««P'»*^i'<'d  nmnev  instead  of  bail 
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ARTICLE  I. 

DT  WHAT  CASES  THE  DEFENDANT  MAT  BE  ADMITTED  TO  BAIL. 

fiaOTlON  650.  Admiwion  to  bail,  defined. 
561.  Taking  bail,  defined. 

552.  Offeoses  not  bailable. 

553.  In  what  cases  defendant  maj  be  admitted  to  bail,  before  ccm 

vlction. 

554.  In  what  ca^es  he  may  be  admitted  to  bail,  after  conTictioo  and 

upon  appeal. 

555.  Nature  of  bail  before  conviction. 

550.  Nature  of  bail  after  conviction  and  upon  appeaL 


§  550.  AdmisBion  to  bail,  deflnecL —  When  the  defendant 
is  held  to  appear  for  examination,  bail  for  such  appearance  may 
be  taken  either, 

1.  By  the  magistrate  who  ifisned  the  warrant  or  oefore  whom 
the  same  is  returnable ;  or, 

2.  By  any  judge  of  the  supremo  court. 

§  55L  Takins^  bail,  defined.—  The  takmg  of  bail  consists  in 
the  acceptauce,  by  a  competent  court  or  magistrate,  of  the  under- 
taking of  suihcient  bail  for  the  appearance  of  the  defendant 
according  to  the  terms  of  the  undertaking,  or  that  the  bail  will 
pay  to  the  people  of  this  state  a  specified  sum. 

Article  1,  sectioD  6  of  the  state  constitution  provides  that  excessive  bul  shaU 
Dot  be  required,  Dor  excessive  fines  imposed. 

The  provision  as  to  excessive  bail  applies  only  to  criminal  proceedings. 
PeopU  V.  Tweed,  13  Abb.  Pr.  (N.  S.)  148. 

The  right  to  bail  existed  at  common  law.     People  v.  Hugging,  10  Wend.  465. 

The  power  to  admit  to  bail  is  incident  to  the  right  to  hear  and  determine  the 
offense.  People  v.  Van  Ilorne,  8  Barb.  158;  People  v.  Ooodwin,  1  Wheel.  C, 
0.  484;  People  v.  Shattuck,  6  Abb.  N.  C.  83. 

§552'.  OflFenses  not  bailable. —  The  defendant  cannot  be 
admitted  to  bail  except  By  a  justice  ol  the  supreme  court  where 

he  is  charged, 

1.  With  a  crime  punishable  witli  death. 

2.  Witli  the  infliction  of  a  probably  fatal  injury  upon  another, 
and  under  Buch  circumstances  as  that,  if  death  ^isue,  the  crime 
would  be  murder. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 
28 
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If  facts  do  not  sastain  the  charge  of  murder  contained  in  a  warrant,  bail 
may  be  allowed.  People  v.  SKeriff  of  WestchegUr,  1  Park.  169;  10  N.  Y.  Leg, 
Obs.  298;  People  v.  Porter,  8  Barb.  168,  note. 

In  a  case  of  manslaughter  where  there  is  no  reasonable  doabt  of  the  pris- 
oner's guilt,  bail  will  not  be  allowed.     Ex  parte  Tayloe,  5  Cow.  89. 

Even  in  a  capital  case  bail  ought  to  be  allowed,  unless  the  proof  be  evident 
and  the  presumption  great.  People  v.  Perry,  8  Abb.  27;  People  v.  Hyler,  8 
Park.  570;  People  v.  Van  Borne,  8  Barb.  158;  People  v.  Cole,  6  Park.  695;  4 
Abb.  (N.  S.)  280. 

That  a  case  has  been  twice  tried  and  the  jury  in  bath  cases  disagreed,  pre- 
sents a  proper  case  for  admitting  to  bail.  People  v.  Perry,  SAhh.  Pr.  (N.  8.) 37. 

On  a  question  of  bail  in  a  case  of  homicide  the  court  will  look  into  the 
examination  taken  before  the  coroner.     People  v.  Beigler,  8  Park.  816. 

Should  be  admitted  to  bail  even  in  a  capital  case  after  indictment,  if  the 
evidence  be  not  such  as  to  make  out  a  prima  facie  case  of  guilt.  People  v. 
BaJcer,  10  How.  Pr.  567. 

In  a  capital  case  a  prisoner  committed  by  a  regular  inquisition  of  a  coroner's 
jury,  if  it  appear  that  there  is  probable  cause  of  guilt,  will  not  be  bailed. 
People  V.  CoUins,  20  How.  Pr.  Ill;  11  Abb.  106. 

In  a  capital  case,  after  a  bill  found,  the  prisoner  will  not  be  admitted  to 
bail  where  it  is  believed  the  evidence  would  warrant  a  conviction.  People  v. 
Shattuck,  6  Abb.  N.  C.  83. 

§  553.  In  what  cases  defendant  may  be  admitted  to  bail, 
befbre  conviction.  —  If  the  charge  be  for  any  other  crime,  he 
may  be  admitted  to  bail,  before  conviction,  as  follows : 

1.  As  a  matter  of  right,  in  cases  of  misdemeanor: 

2.  As  a  matter  of  discretion,  in  all  other  cases. 

See  People  v.  Nanagh,  4  N.  Y.  Cr.  Rep.  299;  Matter  of  Thomas,  2  N.  T. 
Supp.  39. 

A  justice  of  the  supreme  court  has  no  power  to  let  a  prisoner  to  bail  while 
a  court  is  in  session  having  jurisdiction  to  trj  the  indictment.  People,  ex  rel, 
SKerwin,  v.  Mead,  28  Hun,  227;  92  N.  Y.  415. 

§  554.  In  what  cases  he  may  be  admitted  to  bail,  before 
conviction,  etc. —  Before  conviction,  defendant  may  be  admitted 
to  bail : 

1.  For  his  appearance  oefore  the  magistrate  on  the  examina- 
tion of  the  charge,  before  being  held  to  answer. 

2.  To  appear  at  the  court  to  which  the  magistrate  is  required 
by  section  two  hundred  and  twenty-one  to  return  the  depositions 
and  statements  upon  the  defendant  being  held  to  answer  after 
examination. 

3.  After  indictment,  either  upon  the  bench  warrant  issued  for 
his  arrest  or  upon  an  order  of  the  court  committing  him  or 
enlarging  the  amount  of  bail,  or  upon  his  being  surrendered  by 
his  bail,  to  answer  the  indictment  in  the  court  in  which  it  is 
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found,  or  to  which  it  may  be  sent  or  removed  for  trial.  And 
any  captain  or  sergeant  of  police,  or  acting  sergeant  of  police,  vt 
any  city  or  village  of  this  state,  nmst  take  bail  lor  his  appearance 
before  a  competent  and  accessible  magistrate  th6  next  morning 
from  any  person  arrested  for  a  misdemeanor  between  eleven 
o'clock  in  tiie  morning  and  eight  o'clock  the  next  morning,  just 
as  soon  as  the  person  oflFers  himself  as  bail  for  the  person  or  per- 
sons arrested.  When  such  captain  or  sergeant  of  police  or  acting 
sergeant  of  police  takes  bail,  he  must  take  it  by  an  undertaking 
in  the  form  in  this  •section  mentioned,  executed  in  his  presence 
by  tlie  defendant  and  at  leaiiJt  one  surety,  who  nmst  justify  under 
oath,  or  by  the  personal  undertaking  of  the  defends -iU  secured 
by  the  deposit  of  money  or  personal  property  accom  a:iieu  by  an 
oath  of  ownership^  in  the  cases  and  in  such  manner  as  •^ereina/  aJ 
provided ;  and  for  these  purposes  the  officer  may  adnx'^iste^  aL 
necessary  oaths.  The  amount  of  bail  taken  by  a  captaiik  ya  eer- 
geant  of  police  or  acting  sergeant  of  police,  under  this  section, 
must  be  as  follows :  If  the  offense  be  the  violation  of  a  corpora- 
tion ordinance,  the  amount  of  the  bail  must  be  one  hundred  dol- 
lars, except  that  if  a  conviction  upon  the  charge  would  render 
the  defendant  liable  only  for  a  fine,  the  amount  of  the  bail  must 
be  double  the  largest  fine  that  could  be  imposed  ;  if  the  convic- 
tion would  render  him  liable  to  imprisonment  for  thirty  days  or 
less,  the  amount  of  the  bail  must  be  two  hundred  dollars.  In  all 
other  cases  the  amount  of  bail  must  be  five  hundred  dollars.  In 
lieu  of  a  bondsman,  if  the  offense  be  the  violation  of  a  corpora- 
tion ordinance  where  the  conviction  renders  the  defendant 
liable  to  a  fine  only,  he  may  give  his  personal  undertaking, 
secured  by  a  deposit  with  such  captain  or  sergeant  of  police,  or 
acting  sergeant  of  poHce,  of  money  or  of  personal  property  equal 
in  value  to  double  the  largest  fine  that  can  be  imposed.  If  per- 
sonal property,  the  person  making  or  authorizing  the  deposit  shall 
take  and  subscribe  an  oath  that  he  is  the  owner  thereof,  and 
authorized  to  make  such  deposit.  A  false  oath  in  this  particular 
is  declared  to  be  perjury  and  punishable  accordingly.  Money  or 
personal  property  thus  deposited  conveniently  transportable  shall 
be  taken  to  the  court,  by  the  officer  making  the  ari-est,  at  the 
time  defendant  is  required  to  appear  and,  upon  the  conditions  of 
the  undertaking  being  satisfied,  it  shall  be  restored  to  the  defend- 
ant. If  the  deposit  be  personal  property,  which  can  not  con- 
veniently be  brought  to  court,  the  defendant  shall  be  entitled  to 
an  order  from  the  magistrate  directing  the  delivery  thereof  to 
the  owner  after  the  conditions  of  the  undertaking  have  been 
satisfied. 

The  form  of  the  undertaking,  with  surety,  must  be  as  follows. 

We,  A  B,  defendant,  and  residhig  at ,  m ,  and 

C  D  surety,  residing  at   ,  hereby  jointly  and  severally 

undertake   that   the    above  A  B,  defendant,  shall   appear   and 
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answer  the  complaint  (describing  it  briefly)  before  the  magistrate 

before  whom  he  would  be  arraigned  if  not  bailed  on  the 

day  of ,  eighteen  hundred  and  ninety ,  and  at 

o'clock,  to  answer  to  the  complaint,  and  there  remain 

to  answer,  subject  to  an  order  of  the  magistrate,  and  render  him- 
self in  execution  thereof,  or  if  he  fail  to  perform  either  of  these 
conditions,  then  we  will  pay  to  the  people  of  the  state  of  New 
York  the  sum  of dollars. 

The  form  of  the  personal  undertaking,  with  deposit,  shall  be  as 
follows : 

I,  A  B,  defendant,  residing  at  number street,  in  the 

of ,  hereby  personally  undertake  and  agree,  that 

I  will  appear  and  answer  to  the  complaint  of  violating  the  ordi- 
nances of  the  corporation  of ,  to  wit :  (here  briefly  state 

charge)  before  the  magistrate  before  whom  I  would  be  arraigned 

if  not  bailed,  on  the day  of ,  eighteen  hundred 

and  ninety ,  at o'clock  in  the     noon,  to 

answer  to  the  complaint,  and  there  remain  to  answer,  subject  to 
any  order  of  the  magistrate,  and  render  myself  in  execution 
thereof,  or  if  I  fail  to  perform  either  of  these  conditions,  then  I 
will  pay  to  the  people  of  the  state  of  New  York  the  sum  of 

dollars,  to  secure  which  payment  there  has  been 

deposited  herewith  (if  money,  state  amount ;  if  personal  prop- 
erty, briefly  describe). 

OATH  AS  TO  OWNERSHIP. 

State  of 

of ss. : 

County  of 

being  duly  sworn,  says,  that  he  is  the 

owner  of  the  personal  property,  mentioned  and  described  in  the 
foregoing  undertaking,  and  is  authorized  to,  and  hereby  does, 
pledge  and  deposit  the  same,  as  security  for  the  appearance  of  the 
defendant  to  answer  the  complaint  made  against  him. 
Subscribed  and  sworn  to  before  me, 

the day  of 189.. 

Amended;  chap.  556  of  1896.    In  effect  June  1.  1896. 

See  Babeoek^B  Case,  2  Abb.  Pr.  (N.  S,)  204;  People  v.  Beigler,  8  Park.  816; 
Matter  of  TayUrr,  5  Cow.  39;  People  v.  Dixon,  8  Abb.  Pr.  395;  4  Park.  651; 
People  V.  Clem,  14  Hun,  90;  20  Alb.  L.  J.  36;  Matter  of  Gordine,  11  How.  Pr. 
85;  10  Abb.  Pr.  282;  People  v.  Dixon,  3  Abb.  396;  Pe<i)le  v.  McLeod,  25  Wend. 
488.  568;  1  HUl,  377. 
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§  555.  Nature  of  bail  after  conviction.  —  After  the  con- 
viction of  a  crime  not  punifihable  with  death,  a  defendant  who 
has  appealed,  and  when  there  is  a  stay  of  proceedings^  but  not 
otherwise,  may  be  admitted  to  bail : 

1.  As  a  matter  of  right,  when  the  appeal  is  from  a  judgment 
imposing  a  fine  only ; 

2.  Ab  a  matter  of  discretion  in  all  other  cases. 

§  556.  Nature  of  bail  after  conviction  and  upon  appeal. 

After  conviction  and  upon  an  appeal,  the  defendant  may  be 
admitted  to  bail  as  follows : 

1.  If  the  appeal  be  from  a  judgment  imposing  a  fine  only,  on 
the  undertaking  of  bail,  that  he  will  pay  the  same,  or  such  part 
of  it  as  the  appellate  court  may  direct,  if  the  judgment  be  affirmed 
or  modified  or  the  appeal  be  dismissed ;  or  the  certificate  of  reason- 
able doubt  be  vacated  as  provided  in  section  five  hundred  and 
twenty-nine  ; 

2.  if  judgment  of  imprisonment  have  been  given,  that  he  will 
surrender  himself  in  execution  of  the  judgment,  upon  its  being 
affirmed  or  modified,  or  upon  the  appeal  being  dismissed,  or  if  the 
certificate  of  reasonable  doubt  be  vacated  as  aforesaid. 

Amended  1897.  chap.  427;  in  effect  May  14,  1897. 
See  People  v.  Bauman,  3  N.  Y.  Cr.  Rep.  467. 


AETICLE  11. 


BAIL,  UPON  BEINO  HELD  TO  ANSWEB,  BEFOBE  INDIOTMSIfT. 

Skitiok  557,  558.  By  what  courts  or  magistrates  defendant  may  be  admitted 

to  bail. 
569.  At  what  time  defendant  may  be  admitted  to  baU  by  a  magistrate. 

560.  In  cities,  if  crime  be  felony,  application  for  admission  to  bail 

must  be  on  notice 

561.  Form  of  order,  if  made  by  the  court. 
66d.  Form  of  order,  if  made  by  a  magistrate. 

5d8.  If  application  be  denied  by  a  magistrate,  no  subsequent  applica^ 

tion  can  be  made  to  another  magistrate. 
664.  Violation  of  last  section  a  misdemeanor;  admissioa  to  bail  la 

such  case,  how  revoked  or  vacated. 

565.  Construction  of  last  two  sections. 

566.  Decision  final. 

567.  Bail,  by  whom  taken. 

568.  How  put  in;  and  form  of  undertaking. 

569.  Qualifications  of  bail. 
570-572.  Bail,  how  to  justify. 

578.  Bail  may  be  examined  as  to  sufllcien<7; 
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Section  574.  Other  testimony  mfty  be  received  as  lo  tbeir  sufficiencj. 

575.  Decision  as  to  their  sufficiency;  and  filing  affidavits  of  justlfica. 

tion  and  undertakiug. 

576.  On  allowance  of  bail  and  execution  of  undertaking,  defendant 

to  be  discharged;  form  of  discharge. 
'  577.  If  bail  disallowed. 

§  557.  By  what  courts  or  magistrates  defendant  may 
be  admitted  to  bail.—  When  the  defendant  has  been  held  to 
answer,  as  provided  in  section  two  hundred  and  eight,  the  admis- 
sion to  bail  may  be  by  the  magistrate  by  whom  he  is  so  held,  if 
he  be  one  of  the  magistrates  mentioned  in  section  one  hundred 
and  forty-seven,  and  the  crime  charojed  is  a  misdemeanor,  or  a 
felony  punishable  with  imprisonment,  not  exceeding  five  years ; 
or  if  he  be  a  judge  of  the  supreme  court,  or  any  judge  authorized 
to  preside  in  a  court  having  jurisdiction  to  try  indictments,  in  all 
cases  where  bail  may  be  taken  before  conviction,  as  provided  in 
section  five  hundred  and  fifty-four. 

After  indictment  found  in  the  general  sessions  any  one  justice  of  the  peace, 
as  a  member  of  that  court,  has  power  to  admit  to  bail  for  any  offense  there 
triable.     People  v.  Huggins,  10  Wend.  464. 

The  power  of  taking  a  recognizance  of  bail  may  be  conferred  upon  any  local 
officer  appointed  to  discharge  the  duties  of  county  judge.  People  v.  Main,  20 
N.  Y.  434. 

Where  a  defendant  is  arrested  on  a  warrant,  indorsed  by  a  justice  of  another 
eounty,  he  cannot  be  let  to  bail  in  the  county  where  he  was  arrested.  Clark 
V.  Cleveland,  6  Hill,  344.     Contra,  Doyle  v.  PmseU,  30  Barb.  300. 

A  person  arrested  on  a  bench  warrant  cannot  be  let  to  bail  before  being  taken 
to  the  county  where  he  was  indicted.  Ex  parte  Oordine,  21  How.  Pr.  85;  10 
Abb.  Pr.  282;  People  v.  Chapman,  80  How.  Pr.  202. 

After  indictment  found,  a  justice  of  the  supreme  court  has  no  power  to  let 
to  bail  during  the  session  of  the  court  having  jurisdiction  to  try  the  indict- 
ment.   Ex  parte  Babcoek,  2  Abb.  Pr.  (N.  S.)  204. 

A  defendant  arrested  on  a  bench  warrant  may  be  let  to  bail  by  any  justice 
of  the  supreme  court,  if  the  court  having  cognizance  of  the  indictment  be  not 
then  in  session.     People  v.  Cl€w»,  14  Hun,  90;  20  Alb.  L.  J.  36;  77  N.  Y.  39. 

Under  act  of  1876,  chap.  21,  a  police  magistrate  has  power  to  admit  a  prisoner 
to  bail  x)ending  an  examination  before  him.  Ex  parte  Oessner,  W  How.  Pr.  515. 

§  558.  By  what  courts  or  magistrates  defendant  may 
be  admitted  to  baiL  —  When,  by  reason  of  the  degree  of  the 
crime,  the  committing  magistrate  has  not  authority  to  admit  to 
bai],  th6  defendant  may  be  admitted  to  bail  by  one  of  the  officers 
having  anthority  to  admit  to  bail  in  the  case,  as  provided  in  the 
second  snbdivision  of  the  last  section,  or  by  the  court  to  which 
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the  depoeitions  and  statements  are  returned  by  the  committing 
magistrate,  as  provided  in  section  two  hundred  and  twenty  one^ 
if  the  case  be  triable  therein,  or  if  not,  by  the  court  to  whichi 
after  indictment,  it  may  be  sent  or  removed  for  triaL 

§  559.  At  what  tiine  defendant  may  be  admitted  to  bail 
by  a  magistrate.  —  The  defendant  may  be  admitted  to  bail  by 
a  magistrate,  as  provided  in  the  last  two  sections,  upon  being 
held  to  answer,  or  at  any  time  before  the  return  of  the  depositions 
and  statement  to  the  court.  After  that  time  he  can  be  admitted 
to  bail  only  by  a  judge  presiding  in  the  court  in  which  the  crime 
is  triable,  if  it  be  sitting,  or  if  not,  by  one  of  the  magistratee 
mentioned  in  the  second  subdivision  of  section  five  hundred  and 
fifty-seven. 

See  Bx  parte  Bahcock,  2  Abb.  Pr.  (N.  S.)  204;  People  v.  Clews,  77  N.  T.  89. 

§  560.  In  cities,  if  crime  be  felony,  application  for 
fld?^i««1^Ti  to  bail  must  be  on  notioe.  —  In  the  several  cities 
of  this  state,  if  the  crime  charged  be  a  felony,  the  application  for 
admission  to  bail  must  be  upon  notice  of  at  least  two  days,  to  the 
district  attorney  of-  the  county,  unless  the  magistrate,  by  order, 
fixes  a  shorter  time ;  and  the  committing  magistrate,  upon  the 
like  notice  in  writing,  requiring  him  to  do  so,  must  transmit  the 
depositions  and  statement,  or  a  copy  thereof,  to  the  court  or 
magistrate  to  whom  the  application  for  bail  is  to  be  made. 

§  561.  Form  of  order,  if  made  by  the  court.  —  If  the 

application  be  to  the  court,  an  order  must  be  made  granting  oi 
denying  it,  and  if  it  be  granted,  stating  the  sum  in  which  bail 
may  be  taken. 

§  562.  Form  of  order,  if  made  by  a  magistrate.—  If  the 

application  be  to  a  magistrate,  he  must  certify,  in  writing,  hia 
decision  granting  or  denying  the  same;  and  if  he  grant  the 
application,  must  state  in  the  certificate  the  sum  in  which  bail 
may  be  taken ;  which  certificate  he  must  cause  to  be  forthwith 
filed  with  the  clerk  of  the  court  to  which  the  depositions  and 
statement  are  required  to  be  sent. 

§  563.  If  application  be  denied  by  a  magistrate,  no  sub- 
sequent application  can  be  made  to  another  magistrate. 

If  an  application  for  admission  to  bail,  made  to  a  ma^'atrate,  be 
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denied,  noc  more  than  two  subBequent  applications  therefor  can 
be  made  to  other  magistrates,  except  that  an  application  can  be 
made  to  any  magistrate  mentioned  in  subdivision  two  of  section 
five  hundred  and  fifty-seven,  if  no  application  has  been  previously 
made  to  a  magistrate  mentioned  therein. 

§  564.  Violation  of  last  section  a  misdemeanor ;  admi»* 
aion  to  bail  in  such  case,  how  revoked  or  vacated. — 

A  violatiDn  of  the  last  section  is  punishable  as  a  misdemeanor, 
and  the  admission  of  the  defendant  to  bail  contrary  thereto  may 
be  revoked  by  the  magistrate  who  made  it,  or  vacated  by  the 
court  to  which  the  depositions  and  statement  are  or  must  be  sent, 
as  provided  in  section  two  hundred  and  twenty-one  or  to  which, 
after  indictment,  the  action  must  be  sent  for  trial. 

§  565.  Construction  of  last  two  sections. — The  provisions 
of  the  last  two  sections  shall  not  be  construed  to  limit  the  power 
of  any  judge  presiding  in  the  court  in  which  the  offense  is  triable 
to  let  the  defendant  to  bail. 

§  566.  Decision  flnaL  —  The  decision  of  the  judge  presiding 
in  the  court  in  which  the  crime  is  triable,  granting  or  denying 
bail,  is  final,  except  as  provided  in  section  five  hundred  and 
sixty- three. 

§  567.  Bail,  by  whom  taken. —  If  the  defendant  be  admitted 
to  bail  by  a  magistrate,  the  bail  must  be  taken  by  the  magistrate 
granting  the  order,  unless  the  order  shall  specify  that  the  same 
may  be  taken  by  some  other  designated  magistrate. 

§  568.  How  put  in ;  and  form  of  undertaking.—  Bail  is 
put  in  by  written  undertaking  executed  by  suflScient  surety  [with 
or  without  the  defendant,  in  the  discretion  of  the  magistrate],  and 
acknowledged  before  the  magistrate  in  substantially  the  follow- 

ing  form : 

"An  order  having  been  made  on  the  day  of  ,  eigh- 

teen hundred  and  ,  by  A.  B.,  a  justice  of  the  peace  of  the 

town  of  [or  as  the  case  may  be],  that  C.  D.  be  held  to 

answer  upon  a  charge  of  [stating  briefly  the  nature  of  the  crime], 
upon  which  he  has  been  duly  admitted  to  bail  in  the  sum 
of  dollars. 
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"  "We,  [C.  D.j  defendant,  if  the  defendant  join  in  the  under- 
taking], of  [stating  his  place  of  residence  and  his  occupation]  and 
E.  F.,  [and  G.  H.  stating  place  of  residence  and  occupation]  surety 
or  sureties  [as  the  case  may  be],  hereby  undertake,  jointly  and 
severally,  that  the  above-named  C.  D.  shall  appear  and  answer  the 
charge  above  mentioned,  in  whatever  court  it  may  be  prosecuted ; 
and  shall  at  all  times  render  himself  amenable  to  the  orders  and 
process  of  the  court;  and,  if  convicted,  shall  appear  for  judg- 
ment, and  render  himself  in  execution  thereof ;  or  if  he  fail  to 
perform  cither  of  these  conditions,  that  we  will  pay  to  the  people 
of  the  state  of  New  York  the  sum  of  dollars  "  [inserting 

the  sum  in  which  the  defendant  is  admitted  to  bail]. 

See  People,  ex  rel.  Gilbert,  v.  Laidlaw,  102  N.  Y.  591;  People  v.  GiUman,  129 
id.  872-.  , 

§  569.  Qualifications  of  bail.  —  Tlie  qualifications  of  bail 
are  as  follows : 

1.  He  must  be  a  resident,  and  a  householder  or  freeholder 
within  the  state,  and,  unless  the  magistrate  otherwise  direct, 
within  the  county ; 

2.  He  must  be  worth  the  amount  specified  in  the  undertaking, 
exclusive  of  property  exempt  from  execution  ;  but  the  magistrate, 
on  taking  bail,  may  require  two  sureties,  or  may  allow  two  or 
more  to  justify  severally  in  amounts  less  than  that  expressed  in 
the  undertaking,  if  the  whole  justification  be  equivalent  to  that 
of  one  suflScient  suretv. 

"  In  no  case  shall  an  attorney  or  counselor  be  surety  on  any  undertaking  or 
bond  required  by  law,  or  by  these  rules,  or  by  any  order  of  a  court  or  judge, 
in  any  action  or  proceeding,  or  be  bail  in  any  civil  or  criminal  case,  or  pro- 
ceeding."    Sup.  Ct.  Rule  5  (Hun's  ed.,  p.  72),  and  cases  cited. 

§  570,  Bail,  how  to  justify.  — Except  as  prescribed  in  the 
next  section,  the  bail  may,  in  the  exercise  of  a  just  discretion,  be 
taken,  and  may  justify,  without  notice  to  the  district  attorney,  or 
reasonable  notice  of  the  intention  to  give  bail  may  be  required 
by  the  court  or  magistrate,  to  be  given  to  the  district  attorney. 
When  given,  the  notice  shall  be  as  prescribed  in  the  next  section. 

§671.  Bail,  how  to  justify.  —  In  the  several  cities  of  this 
state,  if  the  crime  charged  be  a  felony,  a  previous  notice  in 
writing  of  at  least  two  days,  of  the  time  and  place  of  giving  the 
bail,  must  be  served  upon  the  district  attorney  of  the  county, 
stating: 
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1.  The  names,  places  of  residence  and  occupations  of  the  pro- 
posed surety  or  sureties ; 

2.  A  general  description  of  the  real  or  personal  property  of 
the  surety  or  sureties,  in  respect  to  which  they  propose  to  justify 
as  to  their  sufficiency,  with  the  incumbrances  thereon,  by  mort- 
gage, judgment  or  otherwise,  if  any. 

The  district  attorney  may  waive  the  giving  of  the  notice  herein 
provided  for,  or  a  shorter  time  than  two  days  may  be  directed  by 
the  court  or  magistrate  requiring  the  notice. 

§  572.  Bail,  how  to  justify.  —  The  surety  or  sureties  must 
in  all  cases  justify  by  affidavit,  taken  before  the  magistrate.  The 
affidavit  must  state  that  each  of  the  sureties  possesses  the  qualifica> 
tions  provided  in  section  five  hundred  and  sixty-nine. 

Perjury  may  be  predicated  on  a  false  affidavit  made  in  justification  of  bail. 
Stratum  v.  PeopU,  20  Hun,  288;  81  N.  Y.  629. 

§  573.  Bail  may  be  examined  as  to  sufflcienoy,  —  The 

district  attorney,  or  the  magistrate,  may  thereupon  further  examine 
the  sureties  upon  oath,  concerning  their  sufficiency,  in  such  man- 
ner as  the  magistrate  may  deem  proper.  The  questions  put  to 
the  sureties,  and  their  answers,  must  be  reduced  to  writing,  and 
must  be  subscribed  by  them. 

§  574.  Other  testimony  may  be  received  as  to  their  suf- 
ficiency.—  The  magistrate  may  also  receive  other  testimony, 
either  for  or  against  the  sufficiency  of  the  bail,  and  may,  from 
time  to  time,  adjourn  the  taking  of  bail,  to  afford  an  opportunity 
of  proving  or  disproving  its  sufficiency. 

§  575.  Decision  as  to  their  sufficiency,  and  filing  affida- 
vits of  justification  and  undertaking. —  When  the  examination 
is  closed,  the  magistrate  must  make  an  order,  either  allowing  or 
disallowing  the  bail,  and  must  forthwith  cause  the  same,  with  the 
affidavits  of  justification  and  the  undertaking  of  bail,  to  be  filed 
with  the  clerk  of  the  court  to  which  the  depositions  and  state- 
ment must  be  sent,  as  prescribed  in  section  two  hundred  and 
twenty-one. 

§  576.  On  allowance  of  bail  and  execution  of  undertak- 
ing,  defendant  to  be  discharged ;    form  of  discharge. — 

Upon  the  allowance  of  the  bail  and  the  execution  of  the  under- 
taking, the  court  or  magistrate  must  make  an  order,  signed  by 
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him,  with  his  name  of  office,  for  the  discharge  of  the  defendant, 
to  the  following  effect : 

"  To  the  sheriff  of  the  county  of  ,  [or,  in  the 

city  and  county  of  New  York,  *  to  the  keeper  of  the  city  prison 
of  the  city  of  New  York : ']  A.  B.,  who  is  detained  by  you  on  a 
commitment  to  answer  a  charge  for  the  crime  of  [designating  it 
generally],  having  given  sufficient  bail  to  answer  the  same,  you 
are  commanded  forthwith  to  discharge  him  from  your  custody.'' 


§  577.  If  bail  disaUowed.—  If  the  bail  be  disallowed,  the 
defendant  must  be  detained  in  custody  until  lawfully  discharged. 


ARTICLE  III. 

BAIL,  1TP0N  AN   INDICTMENT  BEFORE  OONVIOTIOir. 

BBOTIOK  578.  In  misdemeanor,  officer  to  take  defendant  before  a  m&gistnla 

579.  In  felony,  to  deliver  him  into  custody. 

580.  Taking  bail,  when  offense  is  bailable. 

581.  Bail,  how  put  in;  form  of  undertaking. 

582.  Sections  applicable  to  qualifications  of  bail,  to  putting  in  and 

Justifying  bail,  and  to  incidental  proceedings. 

§  578.  In  misdemeanor,  officer  to  take  defendant  before 
amagistrate.  —  When  the  crime  charged  in  the  indictment  is  a 
misdemeanor,  the  officer  serving  the  bench  warrant  must,  if 
required,  take  the  defendant  before  a  magistrate  in  the  county  in 
which  it  is  issued,  or  in  which  he  is  arrested,  for  the  purpose  of 
giving  bail  as  prescribed  in  sections  three  hundi*ed  and  two  and 
three  hundred  and  five. 

A  person  arrested  on  a  bench  warrant  cannot  be  let  to  bail  before  being  taken 
to  the  county  where  he  was  indicted.  Ex  parte  OorsUne,  21  How.  Pr.  85;  10 
Abb.  Pr.  282;  People  v.  Chapman,  30  How.  Pr.  202.  See,  also,  People  v.  Foln^ 
bee,  00  Barb.  480. 

§  579.  In  felony,  to  deliver  him  into  custody.  —  If  tbe 

crime  charged  in  the  indictment  be  a  felony,  the  officer  arresting 
the  defendant  must  deliver  him  into  custody,  according  to  the 
command  of  the  bench  warrant,  as  prescribed  in  section  three 
hundred  and  one. 

Bee  People  v.  Clerte.  14  Hiin,  90;  77  N.  Y.  39. 
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§  580.  Taking  bail,  when  offense  is  bailable.— When  the 
defendant  is  bo  delivered  into  custody,  if  the  felony  charged  be 
bailable,  and  the  amount  of  bail  have  been  fixed,  bail  may  be 
taken  by  the  judge  presiding  in  the  court  in  which  the  indictment 
was  found,  or  to  which  it  is  sent  or  removed,  or  by  any  magis- 
trate in  the  county  belonging  to  the  class  mentioned  in  the  second 
subdivision  of  section  five  hundred  and  fifty-seven. 

§  581.  Bail,  how  put  in;  form  of  undertaking.— The 

bail  must  be  put  in  by  a  written  undertaking,  executed  by  a  suffi- 
cient surety,  with  or  without  the  defendants,  in  the  discretion  ol 
the  magistrate,  and  acknowledged  before  the  court  or  its  clerks  in 
open  court  or  the  magistrate  in  substantially  the  following  form : 
"  An  indictment  having  been  found  on  the  day  of  , 

eighteen  hundred  and  ,  in  the  county  court  in,  the  county 

of  Albany  [or  as  the  case  may  be]  charging-A.  B.  with  tlie 
crime  of  [designating  it  generally],  and  he  having  been  duly 
admitted  to  bail  in  the  sum  of  dollars. 

"  We,  A.  B.,  defendant  [if  the  defendant  join  in  the  under- 
taking], and  0.  D.,  surety  or  sureties,  as  the  case  may  be,  of  [stat- 
ing his  place  of  residence  and  occupation],  and  E.  F.,  of  [stating 
his  place  of  residence  and  occupation],  hereby  jointly  and  sever- 
ally undertake  that  the  above-named  A.  B.  shall  appear  and 
answer  the  indictment  above  mentioned,  in  whatever  court  it  may 
be  prosecuted,  and  shall  at  all  times  render  himself  amenable  to 
the  orders  and  process  of  the  court ;  and  if  convicted,  shall  appear 
for  judgment,  and  render  himself  in  execution  thereof;  or  if  he 
fails  to  perform  either  of  these  conditions,  that  we  will  pay  to 
the  people  of  the  state  of  New  York  the  sum  of  dollars  ^ 

[inserting  the  sum  in  which  the  defendant  is  admitted  to  bail]. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 
See  §  598,  poH;  People  v.  Hammond,  26  State  Rep.  486. 

§  582.  Sections  applicable  to  qualifications  of  bail,  to 
putting  in  and  Juatiiying  bail,  and  to  incidentalproceed- 

Ings.  —  The  provisions  contained  in  sections  five  hundred  and 
sixty  nine  to  five  hundred  and  seventy-seven,  both  inclusive,  apply 
to  the  qualifications  of  the  sureties,  and  to  all  the  proceedings 
Inspecting  the  putting  in  and  justification  of  bail,  and  incidental 
thereto. 
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ARTICLE  IV. 

BAIL   UPON   AN    APPEAL. 

8bction583.  Who  may  admit  to  ball. 

584.  Notice  of  the  application,  when  required. 

585.  Qualifications  of  bail,  and  how  put  in. 

g  683.  Who  may  admit  to  baiL—  In  the  cases  in  which  the 
defendant  may  be  admitted  to  bail  upon  an  appeal,  as  provided 
in  section  five  hundred  and  fifty-six,  the  order  admitting  him  to 
bail  may  be  made,  either  by  the  court  from  which  the  appeal  ia 
taken,  or  a  judge  thereof,  or  by  the  appellate  court,  or  a  jndge 
thereof,  or  by  a  judge  of  the  supreme  court. 
In  effect,  as  amended,  Jan.  1, 1896;  Laws  1895,  chap.  880. 

§  584.  Notioe  of  the  application,  when  required.  — The 
court  or  oflScer  to  whom  the  application  for  bail  is  made  may 
require  such  notice  thereof  as  he  deems  reasonable,  to  be  given  to 
the  district  attorney  of  the  county  in  which  the  verdict  or  judg- 
ment was  originally  rendered. 

§  585.  Qualifications  of  bail,  and  how  put  in. —  The  sure- 
ties must  possess  the  qualifications,  and  the  bail  must  be  put  in  in 
all  respects,  in  the  manner  prescribed  by  sections  five  hundred  and 
sixty-nine  to  five  hundred  and  seventy-seven,  both  inclusive; 
except  that  the  undertaking  must  be  to  the  eflPect  that  the  defend- 
ant will,  in  all  respects,  abide  the  orders  and  judgment  of  the 
appellate  court  upon  the  appeal,  and  will  surrender  himself  in 
execution  of  the  judgment  it  the  certificate  of  reasonable  doubt 
be  vacated  as  provided  in  section  five  hundred  and  twenty-nine. 

Amended  1897,  chap.  427;  in  effect  May  14,  1897. 


AETICLE  V. 

DEPOSIT  INSTEAD  OF  BAIL. 

Bbction  686.  Deposit,  when  and  how  made. 

587.  May  be  made  after  bail  given,  and  before  forfeiture;  and  in  audi 
case  bail  discharged. 

688.  Bail  may  be  given  after  deposit;  and  in  such  case  money  depos- 
ited to  be  refunded. 

589.  Deposit  to  be  applied  to  payment  of  ]ud||^ent  of  flne^  and  sur- 
plus to  be  refun  jed. 
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§  586.  Deposit,  when  and  how  made.~  The  defendant,  at 
any  time  after  an  order  admitting  him  to  bail,  instead  of  giving 
bail,  or  a  witness  committed  in  default  of  an  undertaking  to  ap- 
pear and  testify,  instead  of  entering  into  such  an  undertaking, 
may  deposit  with  tlie  county  treasurer  of  the  county  in  which 
he  is  held  to  answer  or  appear,  the  sum  mentioned  in  the  order 
or  commitment;  and  upon  delivering  to  the  oflScer,  in  whose 
custody  he  is,  a  certificate  of  the  deposit,  he  must  be  discharged 
from  custody.  ^Amended  1892,  ch.  220  ;  in  effect  April  5,  1892. 
See  Bgan  t.  Stevens,  39  Hun,  314;  PeopU  v.  LaicUaw,  102  N.  Y.  588. 

§  587.  May  be  made  after  bail  given,  and  before  for- 
feiture ;  and  in  such  case  bail  discharged.— If  the  defend- 
lot  have  £:iveii  bail,  he  may,  at  any  time  before  the  forfeiture  of 
the  undertaking,  iu  like  manner  deposit  the  sum  mentioned  in 
the  tindertakiBg;  and  upon  the  deposit  being  made  the  bail  is 
exonerated. 

See  People  v.  Laidlaw,  102  N.  T.  691. 

§  588.  Bail  may  be  given  after  deposit ;  and  in  such 
case  money  deposited  to  be  refiinded.  —  If  money  be  depos- 
ited, as  provided  in  the  last  section,  bail  may  be  given  in  the 
same  manner  as  if  it  had  been  originally  given  upon  the  order 
for  admission  to  bail,  at  any  time  before  the  forfeiture  of  the 
deposit.  The  court  or  magistrate  before  whom  the  bail  is  taken 
must  thereupon  direct,  in  the  order  of  allowance,  that  the  money 
deposited  be  refunded  by  the  county  treasurer  to  the  defendant ; 
and  it  must  be  refunded  acc^ordingly. 
See  PeopU  ▼.  Laidlau>,  102  N.  Y.  688. 

§  589.  Deposit  to  be  applied  to  payment  of  judgment  of 
fliie,  and  surplus  to  be  refiinded.  —  When  money  has  been 
deposited,  if  it  remain  on  deposit  and  unforfeited  at  the  time  of 
a  judgment  for  the  payment  of  a  fine,  the  county  treasurer  must, 
under  direction  of  the  court,  apply  the  money  in  satisfaction 
thereof ;  and  after  satisfying  the  fine,  must  refund  the  surplus,  if 
any,  to  the  defendant. 
BeePeapUY.  Laidlaw,  102 N.  Y.  682. 
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ARTICLE  VL 

SUBBENDER  OF  THE  BEFENDAITT. 

fiaonoN  690.  Surrender,  by  whom,  when  and  how  made. 
^  501.  By  whom,  when  and  where  defendant  may  be  arrested  for  tha 

purpose  of  a  surrender. 
692.  On  surrender  before  forfeiture,  money  deposited  to  be  refunded; 
order  therefor,  how  obtained. 

§  590.  Surrender,  by  whom,  when  and  how  made. — At 

any  time  before  the  forfeiture  of  the  undertaking,  any  surety 
may  surrender  the  defendant  in  his  exoneration,  or  the  defendant 
may  surrender  himself,  to  the  officer  to  whose  custody  he  was 
committed,  at  the  time  of  giving  bail,  in  the  following  manner : 

1.  A  certified  copy  of  the  undertaking  of  the  bail  must  be 
delivered  to  the  officer,  who  must  detain  the  defendant  in  hig 
custody  thereon,  as  upon  a  commitment,  and  by  a  certificate  in 
writing  acknowledge  the  surrender ; 

2.  Upon  the  undertaking  and  the  certificate  of  the  officer,  the 
court  in  which  the  indictment  or  the  appeal,  as  the  case  may  be, 
is  pending,  may,  upon  a  notice  of  five  days  to  the  district  attor- 
ney of  the  county,  with  a  copy  of  the  undertaking  and  certifi- 
cate, order  that  the  bail  be  exonerated ;  and  on  filing  the  order 
and  the  papers  used  on  the  application,  the  bail  is  exonerated 
accordingly. 

See  PeopU  t.  Laidiaw,  102  N.  Y.  591. 

§  591.  By  whom,  when  and  where,  defendant  may  be 
arreeted  for  the  purpose  <A  a  surrender.  —  For  the  purpose 
of  surrendering  the  defendant,  any  surety,  at  any  time  before  he 
is  finally  charged,  and  at  any  place  within  the  state,  may  himself 
arrest  him,  or  by  a  written  authority  indoi-sed  on  a  certified  copy 
of  the  undertaking,  may  empower  any  person  of  suitable  age 
and  discretion  to  do  so. 

§  592.  On  surrender  before  forfeiture,  money  deposited 
to  be  refiinded.  —  K  money  have  been  deposited  instead  of 
bail,  and  the  defendant  at  any  time  before  the  forfeiture  thereof^ 
surrender  himself  to  the  officer  to  whom  the  commitment  was 
directed,  in  the  manner  provided  in  section  five  hundred  an  J 
ninety,  the  court  must  order  a  return  of  the  depost  to  the  defend- 
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ant,  upon  producing  the  certificate  of  the  officer  showing  the 
finrrender,  and  upon  a  notice  of  five  days  to  the  district  attomeji 
with  a  oopj  of  the  certificate. 

See  People  v.  Laidlaw,  102  N.  Y.  591. 


AETICLE  711. 


raBFETFUBB  OF  THE  T7NDERTAKIKQ    OF    BAIL,   OB    OF    THB  DBPOSCT 

OF  MONET. 

SBonoH  008.  In  what  cases,  and  how  ordered. 

694.  When  and  how  forfeiture  may  be  discharged. 
606.  Forfeiture  of  bail,  to  be  enforced  by  action. 

696.  Deposit  of  money,  when  forfeited;  how  disposed  of. 

697.  Remission  of  foi^eiture. 

698.  Application  therefor,  how  made  and  on  what  terms  granted. 

§  693.  In  what  cofloe,  and  how  ordered.  —  If,  without 
suflicient  excuse,  the  defendant  neglect  to  appear  for  arraignment, 
or  for  trial  or  judgment,  or  upon  any  other  occasion  where  his 
presence  in  court  may  be  lawfully  required,  or  to  surrender  him- 
self in  execution  of  the  judgment,  the  court  must  direct  the  fact 
to  be  entered  upon  its  minutes ;  and  the  undertaking  of  his  bail, 
or  the  money  deposited,  instead  of  bail,  as  the  case  may  be,  is 
thereupon  forfeited. 

Bastardy  proceedings  instituted  against  the  defendant  were  adjourned  from 
Blay  28  to  June  7.  On  that  day  defendant  appeared,  and  the  hearing  pro- 
ceeded throughout  the  day,  and  were  then  adjourned  by  consent  to  June  26, 
on  which  day  defendant  failed  to  appear.  At  the  time  of  the  first  adjournment 
a  bond  with  two  sureties  was  given  which  recited  the  proceedings  and  the 
adjournment  to  June  7.  It  was  conditioned  to  be  void  if  the  said  defendant 
should  personally  be  and  appear  before  the  justices  at  the  time  and  place  afore- 
said, and  not  depart  therefrom  without  the  leave  of  the  justices.  On  the 
second  adjournment,  defendant  and  one  of  the  sureties  were  present.  It  was 
stated  by  counsel  for  the  two  parties,  in  their  presence,  that  the  bond  was  to 
be  held  good .  Ileldf  that  the  sureties  were  not  discharged  from  liability  by 
the  second  adjournment.  People  v.  MiUhau,  100  N.  T.  278;  4  N.  T.  Gr.  Rep. 
127.    But  see  People  v.  Swales,  88  Hun,  208. 

The  court  have  no  power  to  respite  a  recognizance  to  a  succeeding  term, 
against  the  express  dissent  of  the  bail.  People  v.  Clary,  17  Wend.  374;  People 
T.  Oreen,  6  Hill,  647. 

If  a  party,  bound  by  a  recognizance,  be  subsequently  arrested  on  a  bench 
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warrant,  before  a  forfeitare,  and  escape,  his  bail  are  discharged.  People  ▼. 
Stager,  10  Wend.  431;  PeapU  ▼.  Derby,  1  Park.  392;  People  ▼.  Mack,  id.  567. 

An  arrest  on  a  bench  warrant  after  a  forfeiture  does  not  release  the  baiL 
PeopU  V.  AnruibU,  7  Hill,  33. 

A  recognizance  is  forfeited,  though  the  defendant  appear,  if  he  depart  before 
the  conclasion    f  the  »rial.    People  v.  MeCoy,  39  Barb.  73;  People  v.  Jane,  27 

id.  58. 

It  is  no  defense  to  an  action  on  a  recognizance  for  appearance  that  no  indict- 
ment was  found  against  the  principal  at  euch  court.  Champlain  v.  PeopU,  2 
N.  Y.  82. 

A  partj  under  recognizance  to  appear  may  be  called  upon  on  anj  day  during 
the  continuance  of  the  court  without  notice.  People  t.  Blankman,  17  Wend. 
252. 

If  the  defendant  be  called  at  any  stage  of  the  trial,  and  fail  to  appear  and 
answer,  his  recognizance  may  be  declared  forfeited.     People  v.  Petry,  2  HilU 

523. 

There  is  a  breach  of  the  recognizance  if  the  defendant,  though  corporally 
present,  do  not  answer  when  called.     People  v.   Wilgus,  5  Den.  58. 

It  is  a  good  defense  to  an  action  on  a  recognizance  for  a  person's  appearance 
to  answer  a  criminal  charge  that  he  has  been  arrested  and  committed  to  jail  In 
another  county.     People  v.  Bartlett,  H  Hill,  570;  People  v.  Haines,  1  Den.  454. 

It  is  a  valid  excuse  for  the  non-appearance  of  the  principal  that  he  had  en- 
listed as  a  soldier  in  the  United  States,  etc.  People  v.  Chusney,  44  Barb.  118; 
People  V.  Cook,  30  How.  Pr.  110. 

When  a  recognizance  is  conditioned  for  the  appearance  of  the  defendant  on 
a  day  certain,  and  from  time  to  time  as  directed  by  the  justice,  and  the  pro. 
ceedings  are  adjourned  at  a  time  when  the  defendant  is  not  present,  there  can- 
not be  a  forfeiture  of  the  recognizance  at  a  subsequent  adjourned  day.  Peopls 
V,  Bcott,  67  N.  Y.  585. 

§  594.  When  and  how  forfeitare  may  be  discharged.  -^ 

If,  at  any  time  before  the  final  adjournment  of  the  oourt^  the 
defendant  appear  and  satisfactorily  excuse  his  neglect,  the  court 
may  direct  the  forfeiture  of  the  imdertaking  or  deposit  to  be 
discharged,  upon  such  terms  as  are  just. 
See  People  ▼.  Caman,  6  Daly,  527;  49  How.  Pr.  91. 

§  595.  ForfMture  of  ball,  to  be  enforced  by  action.  — 

If  the  forfeiture  be  not  discharged,  as  provided  in  the  last  section, 
the  district  attorney  may,  at  any  time  after  the  adjournment  of 
the  court,  proceed  against  any  surety  upon  his  undertaking. 
Such  proceeding  shall  be  by  action  only,  except  in  the  city  and 
county  of  New  York,  where  it  shall  be  in  the  method  now  pre- 
scribed by  special  statute. 
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§  596.  Depoeit  of  money  when  forfeited,  how  diflpoeed 
o*^  —  If>  by  reason  of  the  neglect  of  the  defendant  to  appear,  as 
provided  in  section  five  hundred  and  ninety-three,  money 
deposited  instead  of  bail  is  forfeited,  and  tlie  forfeiture  be  not 
dischai^  or  remitted,  as  provided  in  sections  five  hundred  and 
ninety-four  and  five  hundred  and  ninety-seven,  the  county 
treasurer  with  whom  it  is  deposited  may,  at  any  time  after  th 
final  adjournment  of  the  court,  apply  the  money  deposited  to  the 
use  of  the  county. 

§  597.  BamiflBion  of  forfeiture.  —  After  the  forfeiture  of 

the  undertaking  or  deposit,  as  provided  in  this  article,  the  court 

directing  the  forfeiture,  the  county  court  of  the  county,  or  in  the 

city  of  New  York,  the  supreme  court  may  remit  the  forfeiture 

or  any  part  thereof,  upon  such  terms  as  are  just. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 

A  person  having  forfeited  her  bail  bj  leaving  the  county,  thongh  afterward 
letnrning  and  giving  bail  nnder  the  indictment  found  against  her  since  the 
forfeiture  which  is  noUe  pro^d,  is  not  entitled  to  the  retam  of  the  money  paid 
on  the  forfeiture  of  the  bail.     People  v.  Fisher,  8  State  Rep.  882;  14  Daly,  278. 

A  judgment  on  a  forfeited  recognizance  will  not  be  discharged  because  of 
the  illness  of  the  surety  at  the  time  the  recognizance  was  forfeited.  People  v. 
Meehan,  14  Daly,  888. 

A  judgment  entered  against  surety  and  principal  respectively,  on  a  forfeited 
recognizance,  will  be  canceled  on  motion,  where  it  appears  that  subsequent  to 
the  forfeiture,  the  accused  person  appeared,  was  tried,  and  paid  the  fine  im« 
posed.  People  v.  Boeumeeker  (Gen.  Term,  N.  Y.  Com.  Pleas),  '^7  Week.  Dig. 
887. 

A  judgment  entered  on  a  forfeited  recoguizance  taken  in  the  special  sessions 
in  a  prosecution  for  assault  and  battery  will  be  vacated  where  it  is  shown  that 
complainant  appeared  and  acknowledged  satisfaction  for  the  injury  and  re- 
quested the  discharge  of  defendant.  People  v.  Qrossman  (Gen.  Term,  N.  T. 
Com.  Pleas),  5  N.  Y.  Supp.  446. 

To  warrant  the  discharge  of  a  judgment  upon  a  forfeited  recognizance,  it 
must  be  shown  to  the  court  that  the  accused  did  not  escape  conviction  through 
the  absence  of  prosecutor  and  witness.  People  v.  FUgenheiner,  15  State  Rep. 
876. 

§  598.  Application  therefor,  how  made  and  on  what 
terms  granted. —  The  application  muBt  be  upon  at  least  five 
days'  notice  to  the  district  attoraej  of  the  county  served  with 
copies  of  the  afBdavits  and  papers  on  which  it  is  founded,  and 
can  be  granted  only  upon  payment  of  the  costs  and  expenses  in- 
carred  in  the  proceedings  for  the  enforcement  of  the  forfeiture. 
80 
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8ec  People  t.  Spear,  1  N.  Y.  Cr.  Rep.  538. 

A  statate  proWdiog  that  a  defendant,  instead  of  giving  bail,  may  deport! 
with  the  coanty  treasurer  the  earn  mentioned  in  the  order  admitting  him  to 
hail,  contemplates  that  the  deposit  is  to  be  made  by  the  defendant  himaelf  and 
by  no  one  else.  When  the  deposit  is  made  by  any  party  other  than  the  de- 
fendant,  it  will  be  deemed  to  have  been  made  for  the  defendant,  and  if  convic- 
tion follows  and  a  fine  is  imposed,  the  coort  may.  ander  section  598,  order  the 
fine  to  be  paid  out  of  the  money  so  deposited,  and  the  balance,  if  any,  paid  to 
the  defendant.    People,  ex  rel,  Gilbert,  v.  Laidlaw,  102  N.  Y.  5b8. 


ARTICLE  VnL 


BS^OOMMITMENT  OF  THE    DEFENDANT,    AFTER   HATINO    QTVJSS   BAILy 

OR  DEPOSITED   MONEY    INSTEAD   OF  BAIL. 

SwmON  599.  in  what  cases. 

000.  Contents  of  the  order. 

601.  Defendant  may  be  arrested  in  any  county. 

002.  If  for  failure  to  appear  for  judgment,  defendant  muat  be  con^ 

mitted. 
008.  If  for  other  cause,  he  may  be  admitted  to  baiL 
604.  Bail  in  such  case,  by  whom  talien. 
606.  Form  of  the  undertaking. 
606.  Qualifications  of  bail,  and  how  put  in. 

§  599.  Znwkatcasei — The  court  to  which  the  commit- 
ting magistrate  returns  the  deposition  and  statement,  or  in  which 
an  indictment  or  appeal  is  pending,  or  to  which  a  judgment  on 
appeal  is  remitted  to  be  carried  into  effect,  may,  by  an  order  en- 
tered upon  its  minntes,  or  if  the  court  be  not  in  session,  any  judge 
thereof  may  direct  the  arrest  of  the  defendant,  and  his  commit- 
ment to  the  officer  to  whose  custody  he  was  committed  at  the 
time  he  was  admitted  to  bail,  and  his  detention  until  legally 
discharged,  in  the  following  cases. 

1.  When,  by  reason  of  his  failure  to  appear,  he  has  incurred  a 
forfeiture  of  his  bail,  or  of  money  deposited  instead  thereof,  ajs 
provided  in  section  five  hundred  and  ninety-three ; 

2.  When  it  satisfactorily  appears  to  the  court  that  his  bail,  or 
either  of  them,  are  dead,  or  insufficient,  or  have  removed  from 
the  state ; 

3.  Upon  an  indictment  being  found,  in  the  cases  provided  in 
section  three  hundred  and  six. 

Bee  gg  299,  800,  806,  475,  598,  anU. 
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§  600.  Contents  of  the  order.—  The  order  for  the  recom- 
mitmeDt  of  the  defendant  must  recite,  generally,  the  facts  upon 
which  it  ifi  founded,  and  direct  that  the  defendant  be  arrested  by 
any  sheriff,  constable,  marshal  or  policeman  in  this  state,  and  com- 
mited  to  the  officer  to  whose  custody  he  was  committed,  at  the 
time  he  was  admitted  to  bail,  to  be  detained  untU  legally 
discharged, 

§  601.  Defendant  may  be  arrested  in  any  county, — The 

defendant  may  be  arrested  pursuant  to  the  order,  upon  a  certified 
copy  thereof,  in  any  county,  in  the  same  manner  as  upon  a  war- 
rant of  arrest ;  except,  that  when  arrested  in  another  county,  the 
order  need  not  be  indorsed  by  a  magistrate  of  that  county. 

§  602.  If  for  fiEulnre  to  appear  for  judgment,  defendant 
must  be  committed.  — If  the  order  recite,  as  the  ground  upon 
which  it  is  made,  the  failure  of  the  defendant  to  appear  for  judg- 
ment upon  conviction,  the  defendant  must  be  committed  accord^ 
ing  to  the  requirement  of  the  order. 

§  603.  If  for  other  cause,  he  may  be  admitted  to  bail.— 

If  the  order  be  made  for  any  other  cause,  and  the  crime  be  bail 
able,  the  court  may  fix  the  amount  of  bail,  and  may  direct  in  the 
order  that  the  defendant  be  admitted  to  bail  in  the  sum  fixed, 
which  most  be  specified  in  the  order. 

§  604.  Ban  in  such  case,  by  whom  taken.  —  When  the 
defendant  is  admitted  to  bail,  the  bail  may  be  taken  by  any  mag- 
istrate in  the  county,  having  authority,  in  a  similar  case,  to  admit 
to  bail  upon  the  holding  of  the  defendant  to  answer  before  indict- 
ment, as  prescribed  in  sections  five  hundred  and  fifty-seven  and 
five  hundred  and  fifty-eight,  or  by  any  other  magistrate  to  be 
designated  by  the  court. 

§  605.  Form  of  the  undertaking —  When  bail  is  taken 
upon  the  recommitment  of  the  defendant,  the  undertaking  of 
bail  must  be  in  substantially  the  following  form  : 

"An  order  having  been  made  on  the  day  of  eigh* 

teen  hundred  and  ,  by  the  court  of   [naming  the  courtji 

that  A.  B.  be  admitted  to  bail  in  the  sum  of  dollars, 

in  an  action  pending  in  that  court  against  him  in  behalf  of  the 
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people  of  the  state  of  New  York,  apon  an  [iaformation,  present* 
ment,  indictment  or  appeal,  as  the  case  may  be]. 

^'  We,  A.  B.,  def endanty  [if  the  defendant  join  in  the  onder- 
taking],  and  0.  D.,  surety  of  [stating  his  place  of  residence  and 
occupation],  and  E.  F.,  surety  of  [stating  his  place  of  residence 
and  occupation],  hereby,  jointly  and  severally,  undertake  that  the 
above-named  A.  B.  shall  appear  in  that  or  any  other  court  in 
which  his  appearance  may  be  lawfully  required,  upon  that 
[information,  presentment,  indictment  or  appeal,  as  the  case  may 
be],  and  shall  at  all  times  render  himself  amenable  to  its  orders 
and  process,  and  appear  f^r  judgment  and  surrender  himself  in 
execution  thereof ;  or  if  he  fail  to  perform  either  of  these  condi* 
tions,  that  we  will  pay  to  the  people  of  the  state  of  New  York 
the  sum  of  dollars  "  [inserting  the  sum  in  which  the 

defendant  is  admitted  to  bail]. 

§  606.  Qualifloatioiis  of  bail,  and  how  put  in*  —The  bail 
must  possess  the  qualifications,  and  must  be  put  in,  in  all  respects, 
in  the  manner  prescribed  by  sections  five  hundred  and  sixty-nine 
to  five  hundred  and  seventy-seven,  inclusive. 


CHAPTER  11. 

OOMPELLINO  THB   ATTENBANOB  OF  WITNESSES. 

■mhon  S07.  Subpoena  defined. 

606.  Magistrate  may  issue  subpoenas,  on  information  or  presentment. 
000.  District  attorney  may  issue  subpoenas  for  witnesses  before  grand 
Jury. 

610.  He  may  also  issue  subpoenas  for  the  people,  on  trial  of  an 

indictment. 

611.  Clerk  may  issue  blank  subpoenas  for  witnesses  for  defendant  on 

trial. 

613.  Form  of  subpoena. 

618.  Requirement  in  subpoena,  to  produce  books,  papers  and  doca- 
ments. 

614.  Subpoena,  by  whom  served. 
015.  How  served. 

i  616.  Fees  of  witnesses  in  behalf  of  the  people. 

*  617.  Fees  of  defendant's  witnesses. 
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Bjectioii  618.  Witnesses  residing  or  served  with  subpcena  oat  of  the  ooontj, 

when  and  how  compelled  to  attend. 
619.  Disobedience  to  sabpoena,  or  refusal  to  be  sworn  or  to  iMtii^ 
how  punished. 

§  607.  Subpoena  deflnecL— The  process  by  which  the  attend- 
ance of  a  witness  before  a  eonrt  or  magistrate  is  required  is  a 
subpoena.  r 

§  608.  Magistrate  may  iasum  subpoenas  fbr  witnesses 
before  grand  jury.  —  A  magistrate,  before  whom  an  informa- 
tion is  laid,  may  issue  subpoenas,  subscribed  by  him,  for  witnesses 
within  the  state,  either  on  behalf  of  the  people  or  of  the 
defendant. 

§  609.  District  attorney  may  issue  subpoenas  for  wit- 
nesses before  grand  jury.  —  The  district  attorney  of  the 
county  may  issue  subpoenas,  subscribed  by  him  for  witnesses 
within  the  state,  in  support  of  the  prosecution  or  for  such  other 
witnesses  as  the  grand  jury  may  direct,  to  appear  before  the 
grand  jury,  upon  an  investigation  pending  before  them. 

§  610.  He  may  also  issue  subpoenas  for  the  people,  on 
trial  of  an  indictment.  —  The  district  attorney  may,  in  like 
manner,  issue  subpoenas  subscribed  by  him,  for  witnesses  within 
the  state  in  support  of  an  indictment,  to  appear  before  the  court 
3t  which  it  is  to  be  tried. 

§  611.  Clerk  may  issue  blank  subi>oenas  for  witnesses 
for  defendant,  on  triaL  —  The  clerk  of  the  court  at  which  an 
indictment  is  to  be  tried,  must,  at  all  times,  upon  the  application 
of  the  defendant,  and  without  charge,  issue  as  many  blank  sub- 
poenas, under  the  seal  of  the  court  and  subscribed  by  him  as  clerk, 
for  witnesses  within  the  state,  as  may  be  required  by  the  defendant 
Shenrin  v.  P^ple,  100  N.  T.  351. 

§  612.  Form  of  subiKBna.  — A  subpoena,  authorized  by  the 
last  four  sections,  must  be  substantially  in  the  following  form : 

"  In  the  name  of  the  people  of  the  state  of  New  York : 
To  A.  B. 

"  You  are  commanded  to  appear  before  C.  D.,  a  justice  of  the 
peace  of  the  town  of  ,  [or  "  the  grand  jury  of  the  county 

of  ,"  or  "  the  coimty  court  of  the  county  of  ,"  or 
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as  the  case  may  be,]  at  [naming  the  place,]  on  [stating  the  day 
and  hour,]  as  a  witness  in  a  criminal  action  prosecuted  by  the 
people  of  the  state  of  New  York,  against  E.  F. 

"  Dated  at  the  town  of  ,  [as  the  case  may  be,]  the       day 

of  ,18    . 

"  G.  n.,  justice  of  the  peace,"  [or  "  I.  K.,  district  attorney,"  <» 
"  By  order  of  the  court,  L.  M.,  clerk,"  as  the  case  may  be], 

§  613.  Requirement  in  subpoena,  to  produce  books,  papers 
and  documents. —  If  chattels,  books,  papers  or  documents  be 
required,  a  direction  to  the  following  eiSfect  must  be  contained  in 
the  subpoena :  '*  And  you  are  reauired  also  to  bring  with  you  the 
following,"  [describing  intelligibly  the  chattels,  books,  papers  or 
documents  required.] 

Amended  1897,  chap.  547;  in  eflfect  Sept.  1,  1897. 

§  614.  Subpoena,  by  whom  served.  —  A  peace  officer  must 
serve,  in  his  county,  city,  town  or  village,  as  the  case  may  be,  any 
subpoena  delivered  to  him  for  service,  eitlier  on  the  part  of  the 
people  or  of  the  defendant ;  and  must  make  a  written  return  of 
the  service,  subscribed  by  him,  stating  the  time  and  place  ol 
service,  without  delay.  The  subpoena  may,  however,  be  served 
by  any  other  person. 

§  615.  How  served.  —  A  subpoena  is  served  by  delivering  it, 
or  by  showing  it,  and  delivering  a  copy  thereof,  to  the  witneaa 
personally. 

§  616.  Fees  of  witnesses  in  behalf  of  the  people. —  A  wit- 
ness in  behalf  of  the  ppople  in  a  criminal  action  in  a  court  of  record  is  entitled 
to  the  same  fees  and  mileage  as  a  witness  in  a  civil  action  in  the  same  court, 
payable  by  the  treasurer  ol  the  county  upon  the  certificate  of  the  clerk  of  the 
court,  stating  the  number  of  days  the  witness  actually  attended  and  the  num- 
ber of  miles  traveled  by  him  in  order  to  attend.  Such  certificates  shall  only 
be  issued  by  the  clerk  upon  the  production  of  the  aflltiavit  of  the  witness, 
stating  that  he  attended  as  such  either  on  subpoena  or  request  of  the  district 
attorney,  the  number  of  miles  necessarily  traveled  and  the  duration  of  attend- 
ance. An  officer  in  any  state  department  who  attends  as  a  witness  under  this 
section  in  his  official  capacity,  or  in  consequence  of  an  official  action  taken  by 
him,  and  who  receives  a  fixed  sum  in  lieu  of  expenses,  or  who  is  entitled  to 
receive  the  actual  expenses  incurred  by  him  in  the  discharge  of  his  official 
duties,  is  not  entitled  to  the  compensation  herein  provided. 

In  effect,  as  amended,  Sept.  1,  1899;  Laws  1899,  chap.  98.    See  §§  394,  731. 

§  617.  Fees  of  defendant's  witnesses. —  In  any  such  action, 
the  court  may  also,  in  its  discretion,  by  order,  direct  the  county 
treasurer  to  pay  a  reasonable  sum,  to  be  specified  in  the  order,  to 
any  witness  attending  in  behalf  of  the  defendant,  not  exceeding 
the  amount  payable  to  a  witness  in  a  civil  action  in  the  same 
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coart.     Upon  the  production  of  the  order  or  a  certified  copjr 
thereof,  the  connty  treasurer  must  pay  the  witness  the  sum  speci- 
fied therein,  out  of  the  county  treasury, 
lo  effect,  as  amended.  Sept.  1,  1895;  Laws  1895,  chap.  98. 

§  618.  Witnesses  residing  or  served  with  subpoena,  out 
of  the  county,  when  and  how  compelled  to  attend. —  A  per- 
son served  with  a  subpoena,  issued  by  any  ofiicer  of  any  court  of 
record  of  this  State,  a  district  attorney  or  a  county  clerk,  must 
attend  in  obedience  to  the  subpoena,  at  the  time  and  nlace  and 
l)efore  the  court  therein  named,  within  any  county  of  tnis  State. 
No  j^erson  is  obliged  to  attend  as  a  witness  upon  a  subpoena,  issued 
by  any  person  or  court  other  than  a  judge  of  a  court  of  record, 
a  court  of  record,  a  district  attorney,  or  a  county  clerk,  out  of 
the  county  where  the  witness  resides  or  is  served  with  the  sub- 
poena, unless  the  county  judge  or  the  county  where  such  subpoena 
is  retnrnable,  a  justice  of  the  supreme  court,  or  a  court  of  record, 
upon  an  aftidavit  of  the  prosecutor  or  district  attorney,  or  of  the 
defendant  or  his  counsel,  stating  that  he  believes  that  the  evi- 
dence of  the  witness  is  material,  and  his  attendance  at  the  trial 
or  examination  necessary,  shall  indorse  on  the  subpoena  an  order 
for  the  attendance  of  the  witness. 

In  effect,  as  amended,  Sept.  1,  1895 ;  Laws  1895,  chap.  794. 

§  619.  Disobedience  to  subpoena,  or  refusal  to  be  sworn 
or  to  testify,  how  punished.  —  Disobedience  to  a  subpoena,  or 
a  refusal  to  be  sworn  or  to  testify,  may  be  punished  by  the  court 
or  magistrate  as  for  a  criminal  contempt,  in  the  manner  provided 
in  the  Code  of  Civil  Procedure. 

See  Code  Civ.  Proc.,  §§  8-13.  853;  Penal  Code,  §  143,  subd.  4,  note;  People, 
ex  rd.  Shtrmn,  v.  Mead,  28  Hun.  227;  92  N.  Y.  415;  3  N.  Y.  Cr.  Rep.  524; 
People,  exrd.,  v.  Court  of  Oyer  and  Terminer,  id.  216;  36  Hun,  280;  101  N. 
Y.  251;  3  How.  Pr.  (N.  S.)  418;  4  N.  Y.  Cr.  Rep.  75;  People  v.  Sharp,  45  Hun, 
493. 


CHAPTER  III. 

EXAMINATION   OP   WIINESSES,    CON  OmON ALLY. 

630.  Witnesses  to  be  examined  conditionally  for  the  defcncian(»  aa 
provided  in  this  chapter. 

621.  In  what  cases  defendant  muy  apply  for  order. 

622.  Application,  on  what  facts  to  be  founded. 
628.  If  during  term,  to  be  made  to  the  court 

624.  If  not  daring  term,  to  whom  to  be  made. 

625.  The  order,  when  granted  and  what  to  contain. 
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SiDCTiOM  626.  If  made  by  the  court,  zoaj  direct  examination  betee  a  Jodge 

ormagiBtrate;  if  made  by  a  judge,  examination  to  be  before 
bim. 

627.  On  proof  of  service,  if  district  attorney  absent,  examination  to 

proceed. 

628.  If  facts  on  which  order  was  founded,  be  disproved,  examin»* 

tion  not  to  proceed. 

629.  Testimony,  how  taken  and  authenticated. 
680.  Deposition,  how,  by  whom  and  when  filed. 

631.  When  it  may  be  read  in  evidence. 

632.  When  to  be  excluded. 

683.  On  reading  the  deposition,  on  trial,  what  objections  may  be 

taken. 

684.  Attendance  of  witness  for  examination,  how  compelled. 
686.  Disobedience  of  witness,  how  punished. 

§  620.  Witnesses  to  be  examined  conditionally  for  the 
defendant,  as  provided  in  this  chapter.— W  ncn  a  defendant 
hafl  been  held  to  answer  a  charge  of  a  crime,  he  may,  cither 
before  or  after  indictment,  have  witnesses  examined  conditionally 
on  his  behalf,  as  prescribed  in  this  chapter,  and  not  otherwise. 

See  People  v.  Sharp,  45  Hun,  493;  People  v.  Ouidici,  100  N.  Y.  503;  8  N.  T. 
Cr.  Rep.  657;  People  v.  Squire,  3  N.  Y.  State  Rep.  194. 

§  621.  In  what  cases  delbndant  may  apply  for  order.  — 

When  a  material  witness  for  the  defendant  is  about  to  leave  the 
state,  or  is  so  sick  or  infirm  as  to  afford  reasonable  grounds  for 
apprehending  that  he  will  be  unable  to  attend  the  trial,  the 
defendant  may  apply  for  an  order  that  the  witness  be  examined 
conditionally. 

See  People  v.  OuidkU  100  N.  Y.  507. 

Where  it  is  certain  or  probable  tbat  the  personal  attendance  of  the  witness 
cannot  be  had  at  the  trial,  his  deposition  should  be  taken.  Green  v.  ^erU,  7 
Cow.  59;   Wait  v.  Whitney/,  id.  69;  7'en  Eyck  v.  Perkins,  2  Wend.  808. 

When  a  foreign  witness  is  temporarily  present  he  may  be  examined.  WaU 
V.  Whitney,  7  Cow.  69.  Such  examination  may  be  taken  at  any  stage  of  the 
case.  Packard  v.  Ilill,  7  Cow.  489;  Fort  v.  Ragusen,  2  Johns.  Ch.  246;  Rock- 
well V,  Folsom,  4  id.  105. 

Held,  also,  that  the  evidence  of  a  woman  in  an  advanced  state  of  pregnancy 
may  be  so  taken.     Clark  v.  Dibble,  16  Wend.  601. 

Infirm  witness  may  be  so  examined  at  any  time  after  suit  is  brought. 
Coneklin  v.  Ilart,  Col.  &  Caines,  74;  1  Johns.  Cas.  103. 

To  entitle  a  deposition  to  be  read  the  continued  absence  of  the  witness  must 
be  shown.     Fry  v.  Bennett,  4  Duer,  247. 

Evidence  of  such  a  witness  may  be  taken  during  the  trial.  Cole  v.  Cole,  12 
Hun.  873 
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What  evidence  necessary  to  show  continued  absence  of  witness  from  state, 
Bronner  ▼.  Frauenthal,  87  N.  Y.  186;  9  Bosw.  850. 

A  deposition  maj  be  read,  though  the  witness  returned  after  the  examination, 
if  he  departed  again  before  the  trial.    Markoe  v.  Aldrich,  \  Abb.  Pr.  55. 

§  622.  Application,  on  what  feu^t  to  be  foundecL — Tha 

application  mnsl  be  made  upon  affidavit  showing : 

1.  The  nature  of  the  crime  charged ; 

2.  Tlie  state  of  the  proceedings  in  the  action  ; 

3.  The  name  and  residence  of  the  witness,  and  that  his  tetti* 
mony  is  material  to  the  defense  of  the  action ;  and, 

4.  That  the  witness  is  about  to  leave  the  state,  or  is  so  sick  or 
infirm  as  to  afford  reasonable  grounds  for  apprehLnding  that  he 
will  be  unable  to  attend  the  trial. 

See  Pe<ypU  v.  Ouidici,  100  N.  Y.  507;  8  N.  Y.  Cr.  Rep.  557. 

The  affidavit  need  not  state  the  probable  inability  of  the  witn  'ss  to  attend 
the  trial.     Ten  Eyek  v.  Perkins,  2  Wend.  308. 

The  application  mast  show  that  it  is  made  in  good  faitb.  Paton  v.  Water* 
veU,  5  How.  899. 

Where  it  is  probable  or  certain  that  a  witness  cannot  attend  he  trial  an  ap- 
plication will  be  granted.  Green  v.  Kent^  7  Cow.  69;  Wait  v.  Waitiuy,  id.  69; 
Mumford  v.  Church,  1  Johns.  Cas.  147;  Concklin  v.  Uart,  C  >l.  &  Caines.  74. 

It  is  a  matter  of  right  in  a  proper  case  when  application  is  made  in  good 
faith.  Martin  v.  Ricks,  6  Hun,  238;  1  Abb.  N.  C.  341;  Green  v.  Herder,  7 
Rob.  456. 

An  affida^t  for  such  an  order  must  show  the  subject  on  which  the  witness 
is  to  be  examhied,  and  the  facts  claimed  to  be  within  his  knowledge.  Dauchy 
▼.  MiUer,  16  Abb.  Pr.  (N.  S.)  100. 

Must  show  facts  and  circumstances  showing  materiality  of  tvideace  desired. 
Byrne  v.  Mulligan,  41  N.  Y.  Super.   515. 

A  defect  of  the  affidavit  cannot  be  cured  by  examining  the  witness.  SCTI* 
derson  v.  FuUerton,  54  How.  Pr.  422. 

§  623.  If  durixiK  term,  to  be  made  to  the  court. —  The 

application,  if  made  dnring  the  term,  must  be  made  to  the  court. 

See  PeopU  v.  Gmdiei,  100  N.  Y.  507. 

§  624.  If  not  duiixiK  term,  to  whom  to  be  made. —  If  not 

made  during  the  term,  it  may  be  made  as  follows  : 

1.  When  the  indictment  is  pending  in  the  supreme  court,  or  in 
a  county  court  other  than  in  the  city  of  New  York,  to  a  justice 
of  the  supreme  court,  or  to  the  county  judge ; 

2.  When  the  indictment  is  pending  in  the  court  of  general 
sessions  of  the  city  of  New  York,  to  the  recorder  or  city  judge 
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or  judge  of  general  sessions,  or  one  of  the  judges  of  the  supreme 

court  in  that  city ; 

3.  When  the  indictment  is  pending  in  a  city  court,  to  the 

recorder  or  city  judge  of  the  city  in  which  it  is  pending. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 
See  PeapU  v.  Ouidici,  100  N.  Y.  407;  3  N.  Y.  Cr.  Rep.  657. 

§  625.  The  order,  when  granted  and  what  to  contain. 

If  the  court  or  officer  be  satisfied,  that  the  examination  of  the 
witness  is  necessary  to  the  attainment  of  justice,  an  order  must 
be  made,  that  the  witness  be  examined  conditionally,  at  a  speci- 
fied time  and  place,  and  that  a  copy  of  tlie  order,  and  of  the  atti- 
davit  on  which  it  was  granted,  be  served  on  the  district  attorney, 

witliin  a  specified  time  before  that  fixed  for  the  examination. 
See  People  v.  Ouidici,  100  N.  Y.  607;  3  N.  Y.  Cr.  Rep.  m'^. 

§  626.  If  made  by  the  court,  may  direct  examination 
before  a  judge  or  magistrate. —  If  the  order  be  made  by  the 
court,  it  may  direct  that  the  examination  be  taken  before  a  judge 
thereof,  or  before  a  magistrate  in  tht;  county,  to  be  named  in  the 
order.  If  made  by  any  of  tlie  officers  mentioned  in  section  six 
hundred  and  twenty-four,  it  must  direct  the  examination  to  be 
taken  before  him. 

§  627.  On  proof  of  service,  if  district  attorney  absent, 
examination  to  proceed.  —  On  proof  being  furnished  to  the 
officer  before  whom  the  examination  is  appointed,  of  the  service 
upon  the  district  attorney,  of  a  copy  of  the  order,  and  of  the 
affidavit  on  which  it  was  granted,  if  no  counsel  appear  on  the 
part  of  the  people,  the  examination  must  proceed. 

See  Peoj^  v.  Guidici,  100  N.  Y.  607 . 

Service  of  Dotice  may  be  proved  by  affidavit.     Icn  Eyck  v.  PerHns,  2 
Wend.  308. 

§  628.  If  facts  on  which  order  was  founded  be  dis- 
proved, examination  not  to  proceed.  —  If  the  district  attor- 
ney or  other  counsel  appear  on  the  part  of  the  people,  and  it  be 
shown  to  the  satisfaction  of  the  court  or  officer,  by  affidavit  or 
other  proof,  or  on  the  examination  of  the  witness,  that  he  is  not 
about  to  leave  the  state,  or  is  not  sick  or  infirm,  or  that  the  appli- 
cation was  made  to  avoid  the  examination  of  the  witness  on  the 
trial,  the  examination  cannot  take  place ;  otherwise  it  must  proceed 

See  PeopU  ▼.  Guidici,  100  N.  T.  607. 
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§  629.  Testimony,  how  taken  and  authenticated.  —  The 

teBtimonj  given  by  the  witness  must  be  reduced  to  writing,  and 
anthentieated  in  the  same  manner  as  the  testimony  of  a  witness 
taken  in  support  of  an  information,  as  prescribed  in  section  two 
hundred. 

See  §  200.  ante,  and  cases  cited;  People  v.  Guidid,  100  N.  Y.  507. 

It  is  sufficient  that  the  coart  certify  tbat  the  deposition  was  read  to  the  wit- 
ness.    Sheldon  v.  Wood,  2  Bosw.  267;  24  N.  Y.  607. 

The  jndge  need  not  write  down  the  examination  himself.  McDonald  "7, 
Garrison,  18  How.  Pr.  249;  9  Abb.  Pr.  34. 

The  certificate  mast  state  that  the  deposition  was  read  to  the  witness  and 
snbscribed  by  him.     Foster  v.  Bullock,  12  Hun,  200. 

Defective  depositions.  People  v.  Restell,  3  Hill,  289;  People  v.  Ward,  4  Park. 
516;  People  v.  Chryetaly  8  Barh.  545. 

§  630.  Depocdtiony  how,  by  whom  and  when  filed.  — 

The  deposition  must  be  retained  by  the  officer  taking  it,  and 
filed  by  him  in  the  office  of  the  clerk  of  the  court  without 
unnecessary  delay. 

See  PeopU  v.  Guidici,  100  N.  Y.  507. 

A  deposition  may  be  ordered  filed  nuTic  pro  tune.  Burdell  v.  BurdeU,  1 
Duer,  625;  11  N.  Y.  Leg.  Obs.  189;  Bank  of  Silver  Creek  v.  Browning,  16  Abb. 
Pr.  272. 

§  631.  When  it  may  be  read  in  evidence. — The  deposition, 
or  a  certified  copy  thereof,  may  be  read  in  evidence  by  either 
party  on  trial,  upon  its  appearing  that  the  witness  is  unable  to 
attend,  by  reason  of  his  death,  insanity,  sickness  or  infirmity,  or 
of  his  continued  absence  from  the  state. 

Bee  People*  t.  Gvidioi,  100  N.  Y.  507;  Mut,  Life  Ins,  Co.  v.  Anthony,  50 
finn,  104. 

The  inability  of  witness  mast  exist  at  the  time  of  trial.  Fry  v.  Bennett,  4 
Daer,  247.    See  DonneU  v.  Walsh,  6  Bosw.  621. 

It  makes  no  difference  tbat  be  returned  to  the  state  for  a  brief  time  after 
the  examination  was  bad.     Markoe  v.  Aldrieh,  1  Abb.  Pr.  55. 

What  is  sufficient  proof  of  continued  absence.  Bronner  v.  FrauenthM,  87 
K.  T.  166;  Markoe  ▼.  Aldrieh,  1  Abb.  Pr.  65. 

A  defect  in  the  form  of  the  officer's  certificate  must  be  taken  advantage  of 
by  a  motion  to  suppress,  if  there  be  ample  time  before  the  trial.  Sheldon  ▼. 
Wood  2  BoBW.  267;  24  N.  Y.  607. 

§  632.  "When  to  be  ezcludecL  —  The  deposition  cannot, 
however,  be  read  if  it  appear  that  the  copy  of  the  order  and 
of  the  affidavit  on  which  it  was  fonnded  was  not  served  on  the 
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district  attorney,  as  directed,  or  that  the  examination  was  in  any 
respect  unfair  or  not  conducted  as  prescribed  in  this  chapter. 

See  People  v.  Quidici,  100  N.  Y.  607. 

There  must  be  an  opportunity  to  cross-ezamiue.  Hewlett  ▼.  Wood,  67  N.  T. 
894;  7  Hun,  297. 

If  consent  be  given  to  read  deposition,  it  cannot  be  withdrawn.  Be^  ▼. 
PeopU.  5  Hill,  82. 

If  the  opposite  party  attend  and  cross-examine,  he  cannot  object  to  the  suffi. 
ciency  of  the  notice  on  the  trial.     Elverson  v.  Vanderpoel,  41  N.  Y.  Super.  257. 

If  the  opportunity  to  cross-examine  be  lost  through  the  fault  or  omission  of 
the  party  in  whose  behalf  the  witness  is  examined,  the  deposition  must  be 
suppressed.    Hewlett  v.  Wood,  67  N.  Y.  394;  7  Hun,  227. 

That  the  witness  refused  to  answer  a  material  question  is  no  ground  for  re- 
jecting the  deposition  at  the  trial  in  the  absence  of  a  previous  motion  to  sup- 
press.   Starin  v.  Atlantic  Mut,  Ins,  Co,,  63  N.  Y.  77;  88  N.  Y.  Super.  281. 

§  633.  On  reading  the  depoeition,  on  trial,  what  objec- 
tions may  be  taken.  —  Upon  the  reading  of  the  deposition  in 
evidence,  the  same  objections  may  be  taken  to  a  question  or 
answer  contained  therein,  as  if  the  witness  had  been  examined 
orally  in  court. 
See  People  v.  Guidich  100  N.  Y.  607. 

§  634.  Attendance  of  witness  for  examination,  how 
compelled.  —  The  attendance  of  the  witness  may  be  enforced, 
by  a  subpoena  subscribed  by  the  officer,  or  issued  under  the  seal 
of  the  court. 

§  635.  Disobedience  of  witness,  how  punished.  —  Bis-. 

obedience  to  the  subpoena,  or  a  refusal  to  be  sworn  or  to  testify, 
may  be  punished  by  the  court  or  officer,  as  prescribed  in  section 
six  hundred  and  nineteen. 

See  People  v.  Ouidici,  100  N.  Y.  507;  8  N.  Y.  Cr.  Rep.  557;  People  v.  Sharp, 
45  Hun,  493;  People  v.  Court  of  Oyer  and  Terminer,  101  N.  Y.  261;  3  How. 
Pr.  (N.  S.)  418;  4  N.  Y.  Cr.  Bep.  75. 
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CHAPTER  17. 

XZAMINATION   OF   WITNESSES   ON  OOMMISSIOK. 

636.  Witness  residing  out  of  the  state,  to  be  examined  for  defend- 
ant, as  provided  in  this  chapter. 

687.  In  what  cases  defendant  may  apply  for  order  to  examine  wit* 

nesses  on  commission. 

688.  Commission,  defined. 

639.  Application  for  commission,  on  what  facts  to  be  founded. 

640.  If  during  term,  lo  be  made  to  the  court. 

641.  If  not  during  term,  to  whom  to  be  made. 

642.  Notice  of  application,  when  required  and  how  given. 

643.  Order  for  commission,  when  granted. 

644.  Trial  to  be  stayed  until  execution  and  return  of  commlasioxL 

645.  Interrogatories,  and  notice  of  settlement 

646.  Cross-interrogatories,  and  notice  of  settlement. 

647.  648.  What  may  be  inserted  in  interrogatories. 

649.  Direction  as  to  return  of  commission. 

650.  Commission,  how  executed. 

651.  Copy  of  last  section  to  be  annexed  to  commission. 

652.  653.  Commission,  how  returned,  when  delivered  to  agent  for 

that  purpose. 

654.  When  and  how  filed. 

655.  Commission  returned  by  nmil,  how  disposed  of. 

656.  Commission  and  return  to  be  open  for  inspection,  and  copies  to 

be  furnished. 

657.  Deposition  to  be  read  in  evidence  ;  what  objections  may  be 

taken  thereto. 

§  636.  Witness  residing  out  of  the  state,  to  be  examined 
for  defendant,  as  provided  in  this  chapter. — When  an 
iseue  of  fact  is  joined  upon  an  indictment,  the  defendant  may 
have  any  material  witness  residing  out  of  the  state,  examined  in 
his  behalf,  as  prescribed  in  this  chapter,  and  not  otherwise. 

The  testimony  of  a  witness  residing  out  of  the  state  cannot  be  taken  on  com- 
mission to  be  read  before  commissioners  appointed  to  examine  and  report  on 
the  sanity  of  a  defendant.  People  v.  Haight,  18  Abb.  N.  C.  197;  8  N.  Y.  Cr. 
Rep.  61. 

The  statute  (Code  Crim.  Pro. ,  §§  d8<MJ57)  only  authorize  a  commission  to  take 
testimony  to  be  read  on  the  trial  of  an  indictment.  People  v.  Haight,  18  Abb. 
N.  C.  197;  8  N.  T.  Cr.  Rep.  61. 

§  637.  In  what  cases  defendant  may  apply  for  order  to 
examine  witnesses  on  commission.  —  When  a  material  wit- 
ness for  the  defendant  resides  ont  of  the  state,  the  defendant  may 
^apply  for  an  order  that  the  witness  be  examined  on  a  conmoission. 
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The  power  to  issue  a  commission  is  an  ioDovation  of  the  common  law, 
and  mast  be  strictly  pursued.  DvtinelU  v.  Hotcland,  1  Abb.  Pr.  87;  Creamer 
V.  Jackson  f  4  id.  413. 

The  right  to  a  commission  depends  solely  upon  the  statute.  McCaU  y.  Sun 
Mut,  Ins,  Co.,  60  N.  Y.  832;  44  How.  Pr.  452. 

New  commissions  for  examination  of  same  witness  may  issue.  Fisher  ▼. 
Dale,  17  Johns.  343;  Ranney  v.  Weed,  1  Barb.  220.  Ox  may  be  ordered  exe- 
cuted.    Baker  v.  Spencer,  47  N.  Y.  562. 

A  commission  will  not  l)e  granted  after  the  commencement  of  a  trial  before 
a  referee  where  the  party  has  been  guilty  of  laches.  Hathbun  v.  IngersoU,  34 
N.  Y.  Super.  211. 

A  commission  will  not  be  granted  for  the  examination  of  the  plaintiff  in  his 
own  behalf  whilst  he  is  a  fugitive  from  justice  residing  in  a  foreign  country. 
McMonagU  y,  Conkey,  14  Hun,  326. 

§  638.  Coxnxnifision  defined.  —  A  commiBsion  Ib  a  process 
isdued  under  the  seal  of  the  court  and  the  signature  of  the  clerk, 
directed  to  one  or  more  persons,  designated  as  commissioners, 
authorizing  them  to  examine  the  witness  upon  oath,  on  interroga- 
tories annexed  thereto,  and  to  take  and  return  the  deposition 
of  the  witness,  according  to  the  directions  given  with  the 
commission. 

§  639.  Application  for  commission,  on  what  fkcts  to 
be  founded.  —  The  application  must  be  made  upon  affidavit, 
showing : 

1.  The  nature  of  the  crime  charged ; 

2.  The  state  of  the  proceedings  in  the  action,  and  that  issue  of 
fact  has  been  joined  therein ; 

3.  The  name  of  the  witness,  and  that  his  testimony  is  material 
to  the  defense  of  the  action ; 

4.  That  the  witness  resides  out  of  the  state. 

Need  not  state  what  proof  is  expected.    Eaton  v.  North,  7  Barb.  631. 

Affidavit  may  be  made  by  agent  or  attorney.     Id. 

The  witnesses  must  be  named  in  the  commission,  if  by  reasonable  diligence 
their  names  can  be  ascertained.     Wright  v.  Jessup,  8  Duer,  642. 

The  court  in  a  special  case  may  grant  a  commission  where  the  names  of  the 
witnesses  are  not  stated.     McMahon  v.  AUen,  18  Abb.  Pr.  292. 

The  application  must  state  particular  circumstances.  Haekley  ▼,  PaMck,  9 
Johns.  478;  AUen  v,  Hendre,  6  Cow.  400. 

An  affidavit  for  a  commission  is  sufficient  if  it  show  the  witness  to  be  ma- 
terial, as  he  is  advised,  and  is  out  of  the  jurisdiction.    Braekett  v.  DudUy^ 

1  Cow.  209. 

The  affidavit  may  be  made  by  the  attorney.  Murray  v.  Kirkpairiek,  1  Cow. 
810;  Corbett  v.  DeComeau,  54  How.  Pr.  606. 
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Or  bj  a  third  party.     Demar  v.  Van  ZarU,  2  Johns.  Gas.  09. 
Mast  be  on  notice.     Wat9<m  v.  Delafield,  Col.  &  Gaines,  407;  2  Gaines,  960, 
Affidavit  must  state  positively  the  nature  of  the  crime  charged.     See  TUUm 
V.  U.  8.  L.  Inn,  Co,,  52  How.  Pr.  179;  1  Abb.  N.  C.  848;  Borman  v.  Pierce,  56 
How.  Pr.  251;  Emore  v.  Hyde,  3  Abb.  N.  C.  129;  Beach  v.  Nev>  York,  14  Hiin, 
79;  Webfier  v.  StoekweU,  3  Abb.  N.  G.  115. 

§  640.  If  during  term,  to  be  made  to  the  court.  —  Tbe 

application,  if  made  during  the  tenn,  mnst  be  made  to  the  court. 

§  641.  If  not  during  term,  to  whom  to  be  made.  — If 

not  made  during  the  term,  the  application  may  be  made  as 
follows : 

1.  AVhen  the  indictment  is  pending  in  the  supreme  court,  or, 
except  in  the  city  and  county  of  New  York,  in  a  county  court  to 
a  justice  of  the  supreme  court  or  to  the  county  judge. 

2.  When  the  indictment  is  pending  in  the  court  of  general 
sessions  in  the  city  and  county  of  New  York,  to  the  recorder  or 
city  judge  or  judge  of  general  sessions,  or  one  of  the  justices  of 
the  supreme  court  in  that  city. 

3.  When  the  indictment  is  pending  in  a  city  court,  to  the 
recorder  or  judge  of  the  court  in  which  it  is  pending. 

In  effect,  as  amended,  Jan.  1, 1896;  Laws  1895,  chap.  880. 

§  642.  Notice  of  application,  when  required  and  how 

given. —  If  the  application  be  made  to  the  court,  it  may  be  with- 
out notice  to  the  district  attorney,  unless  tbe  court  direct  notice 
to  be  given,  in  which  case  it  must  prescribe  the  manner  of  giving 
the  same.  If  made  to  one  of  the  officers  mentioned  in  the  last 
section,  the  application  must  be  upon  five  days'  notice  to  the  dis- 
trict attorney  served,  with  a  copy  of  the  affidavit  upon  which  it 
is  founded. 

Ordinarily  it  must  be  on  notice.  WaUon  v.  Ddafleld,  Col,  &  Gaines,  407;  8 
Gaines,  260. 

§643.  Order  for  commission,  when  granted. — If  the 
court  or  officer  to  whom  the  application  is  made  be  satisfied  that 
the  witness  resides  out  of  the  state,  and  that  his  examination  is 
aeoeesaiy  to  the  attainment  of  justice,  an  order  must  be  made 
that  a  commiflsion  be  issued  to  take  his  testimony,  and  that  the 
people  be  permitted  to  join  in  the  commission,  and  to  examine 
witnesses  in  support  of  the  indictment. 
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The  order  for  the  comminnlon  mast  name  the  oommiasioners. 
Wilson,  2  Wend.  027;  Towntend  v.  JV.  T.  /n«.  Co.,  1  Cainee,  4. 

Who  maj  act  as  such.    LettU  v.  Van  Loon,  8  Gaines,  105. 

The  connsel  for  the  respective  parties  may  waive  the  requirement  that  a 
oommisston  must  be  under  seal  of  the  court.     ChurehiU  v.  Carter,  15  Hon,  885. 

The  clerk's  signature  not  essential.     Goodyear  ▼.  Voaburgh,  41  How.  Pr.  421. 

Nor  seal.  Tracy  ▼.  Suydam,  80  Barb.  110;  Whitney  ▼.  Wyncoop,  4  Abbi 
Pr.  870. 

§  644.  Trial  to  be  stayed  until  execution  and  return  of 
oommiision. —  If  the  application  for  a  commission  be  granted^ 
the  court  or  judge  must  insert  in  the  order  therefor,  a  direction 
that  the  trial  of  the  indictment  be  stayed  for  a  specified  time^ 
reasonably  suflScient  for  the  execution  and  retnm  of  the  commisdcil. 

When  8U7  will  be  vacated.     Voss  v.  Fielden,  2  Sandf.  690« 

§  645.  InterrogatorieB,  and  notice  of  eettlement. — When 

the  commission  is  ordered,  the  defendant  must  serve  upon  the 
district  attorney,  and  the  district  attorney,  if  he  intend  to  join  in 
the  commission  and  examine  witnesses  in  support  of  the  indict- 
ment, must  serve  upon  the  defendant  or  his  counsel,  a  copy  of 
the  interrogatories  to  be  annexed  thereto,  with  a  notice  of  two 
days  of  their  settlement,  before  an  officer  who  might  have  granted 
the  order  out  of  term,  as  provided  in  section  six  hundred  and 
forty-one. 

The  direction  of  the  manner  of  returning  the  interrogatories  mast  be  signed 
hj  the  officer  settling  the  interrogatories.     Crawford  v.  Loper,  25  Barb.  449. 

On  settling  the  InterrogatorieB  the  jndge  shonld  allow  only  snch  as  are 
pertinent  to  the  issue.  McDonald  v.  Oarriion,  2  Hilt.  510;  9  dbb.  Pr.  178; 
BlaesdeU  v.  Raymond,  id.  178,  n. 

An  indorsement  on  the  commission  of  the  allowance  of  the  interrogatories  Is 
sufficient,  if  it  refer  to  tbem  aa  annexed.     HdUeran  ▼.  Field,  28  Wend.  38. 

It  is  enough  that  the  interrogatcries  be  signed  l^  ooonsel.  Homer  v. 
Martin,  6  Cow.  156. 

§  646.  Cross-interrogatorleB,  and  notice  of  Bettlement. — 

The  district  attorney,  and  the  defendant,  may,  in  the  same  nuin- 
ner,  serve  cross-interrogatories,  to  be  annexed  to  the  oommissioni 
vrith  the  like  notice  of  the  settlement  thereof. 

§  647.  What  may  be  inserted  in  interrogatories.  — In 
the  interrogatoiies^  either  party  may  insert  any  question  pertinent 
to  the  issue. 
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On  settling  the  interrogatories  it  is  the  duty  of  the  judge  to  allow  onlj  each 
as  are  pertinent.  McDonald  ▼.  Qarri$an,  2  Hilt.  610;  9  Abb.  Pr.  178;  31069^ 
deU  ▼.  Baymond,  id.  178,  n. 

§  648.  What  may  be  inserted  in  interrogatories. — Upon 
the  settlement  of  the  interrogatories,  the  judge  must  expunge 
every  question  not  pertinent  to  the  issue,  and  modify  the  ques- 
tions, so  as  to  conform  them  to  the  rules  of  evidence,  and  when 
settled,  must  indorse  upon  them  his  allowance,  and  annex  them  to 
the  conmiission. 

§  649.  Direction  as  to  return  of  conunission.  —  Unless 
the  parties  otherwise  consent,  by  an  indorsement  upon  the  com- 
mission, the  officer  must  indorse  thereon  &  direction,  as  to  the 
manner  in  which  it  must  be  returned ;  and  may,  in  his  discretion, 
direct  that  it  be  returned  by  mail  or  otherwise,  addressed  to  the 
derk  of  the  court  in  which  the  indictment  is  pending,  designating 
his  name  and  the  place  where  his  office  is  kept. 

Unless  retnmed  as  directed,  it  cannot  be  read.  RUhardBon  ▼.  O&re,  21 
Wend.  156. 

It  is  sufficient  if  the  return  be  directed  in  the  mode  stipulated  by  the  par* 
ties.     WUUams  ▼.  Mdridge,  1  Hilt.  249. 

A  oommlssion  not  vitiated  hy  being  returned  to  the  clerk  of  the  original 
ooonij  after  the  place  of  trial  has  been  changed.  Whitney  v.  Wyncoop,  4 
Abb.  870. 

No  objection  that  it  was  delivered  to  an  attorney  at  the  post-office  and  by 
him  conveyed  to  the  county  clerk's  office.  Horner  v.  Martin,  6  Cow.  156. 
See  HaUeran  ▼.  Field,  23  Wend.  88. 

The  eommissioners  need  not  indorse  on  the  envelope  that  they  deposited  the 
same  In  the  post-office.  BrunMU  v.  James,  11  N.  Y.  294;  UaU  v.  Barton^  25 
Barb.  274. 

§  650.  CommiEMsdon,  how  executed,  —  The  commissionersi 
or  any  one  of  them,  unless  otherwise  specially  directed,  may  exe- 
cate  the  commission  as  follows : 

L  They  mnst  pnblicly  administer  an  oath  to  the  witness,  that 
his  answers  given  to  the  interrogatories  shall  be  the  truth,  the 
whole  troth,  and  nothing  but  the  truth ; 

2.  They  must  cause  the  examination  of  the  witness  to  be 
reduced  to  writing ; 

8.  They  must  write  the  answers  of  the  witness,  as  nearly  as 

poeaible  in  the  language  in  which  he  gives  them,  and  read  to  him 

each  answer  as  it  is  taken  down,  and  correct  or  add  to  it,  until  it 

18  made  conformable  to  what  he  declares  the  tntth ; 
82 
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4.  If  the  witness  decline  answering  a  question,  that  fact,  with 
the  reason  for  which  he  declines  answering  it,  as  he  gives  it,  must 
be  stated ; 

5.  If  papers  or  documents  are  produced  before  them,  and 
proved  by  the  witness,  they  must  be  annexed  to  his  deposition,  and 
be  subscribed  by  the  witness  and  certified  by  the  commissioners  ; 

6.  The  commissioners  must  subscribe  their  names  to  each  sheet 
of  the  deposition,  and  annex  the  deposition,  with  the  papers  or 
documents  proved  by  the  witness,  to  the  commission,  and  must 
close  it  up  under  seal  and  address  it,  as  directed  thereon  ; 

7.  If  there  be  a  direction  on  the  commission,  to  return  it  by 
mail,  the  commissioners  must  immediately  deposit  it  in  the  nearest 
post-office.  If  any  other  direction  be  made,  by  the  written  con- 
sent of  the  parties,  or  by  the  officer,  on  the  commission,  as  to  its 
return,  they  must  comply  with  the  direction. 

One  commissioner  may,  in  certain  cases,  execute.  Leech  t,  A»  M,  Ins.  Co.^ 
4  Daly,  518. 

Commissioners  must  certify 'that  witnesses  were  examined  under  oath. 
BaUee  v.  Cochran,  2  Johns.  417;  WIvUney  v.  Wyncoop,  4  Abb.  Pr.  870. 

Witnesses  may  be  sworn  by  the  local  aathorities  if  the  law  of  the  place  for- 
bid the  commissioners  from  administering  oath.  Lincoln  v.  Battelle,  6  Wend. 
475. 

Oath  should  be  publicly  administered.    HaUeran  v.  Field,  28  Wend.  886. 

The  jurat  must  be  signed  by  the  commissioners,  with  their  names  of  office. 
Boot  V.  StOa,  CoL  &  Gaines,  468;  8  Gaines,  128. 

An  interpreter  may  be  employed  when  necessary.  Leech  t.  A.  M,  Im,  Co., 
4  Daly,  518. 

Witness  must  answer  each  question  specifically.  Union  Bank  v.  Torrey,  5 
Duer,  626;  2  Abb.  Pr.  269;  Percival  y.  Hickey,  18  Johns.  257. 

Witness  may  state  any  fact  material,  though  detrimental  to  the  party  inter- 
rogating.    Van  Neee  v,  Biuh,  14  Abb.  Pr.  S3. 

Where  a  cross-interrogatory  is  not  properly  answered,  the  deposition  cannot 
be  read  unless  the  defect  is  waived.    Kimball  v.  Davie,  19  Wend.  487. 

Parties  have  a  right  to  appear  by  counsel.  Union  Bank  v.  Torrey,  6  Duer, 
626;  2  Abb.  Pr.  269. 

Witness  not  allowed  to  read  his  answer  from  a  paper  before  prepared. 
Creamer  ▼.  Jaekeon,  4  Abb.  Pr.  418;  Commercial  Bank  v.  Union  Bank,  11  N.  T. 
203;  19  Barb.  891. 

As  to  paper  introduced  as  an  exhibit,  ffotoard  ▼.  0.  M,  Ins.  Co.,  9  Bobw.  645; 
BrunekiU  ▼.  James,  11  N.  T.  294. 

The  court  may  send  back  for  correction  a  defective  commission.  KeeUr  ▼. 
Vanderpoel,  1  Gode  R.  (N.  S.)  289. 

A  motion  to  suppress  or  send  back  for  correction  cannot  be  made  at  the  trial. 
Oaies  v.  Beecher,  8  Th.  &  G.  404. 
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Ao  answer,  tboagh  not  full,  is  sufficient  if  not  clearly  evasive.  Baker  ▼. 
Spencer,  47  N.  Y.  563;  Terry  v.  McNeU,  58  Barb.  241. 

Where  there  are  two  persons  of  the  same  UHme  of  the  commissioner  selected, 
an  objection  that  it  was  not  executed  by  the  proper  person  cannot  be  raised  fox 
the  first  time  at  the  trial.     Newton  v.  PorUry  69  N.  Y.  133. 

If  the  commissioner  return  that  the  witness  was  sworn,  it  will  be  presumed 
that  he  was  legally  sworn.     Bishop  v.  Ferguson,  46  N.  Y.  688. 

§  651.  Copy  of  last  section  to  be  annexed  to  commission. 
A  copy  of  the  last  section  must  be  annexed  to  the  commission, 

§  652.  Commission*  how  returned,  when  delivered  to 
agent  for  that  purpose.  —  If  the  commission  and  return  be 
delivered  by  the  commissioners  to  an  agent,  he  must  deliver  it  to 
the  derk  to  whom  it  is  directed,  or  to  a  judge  of  the  court  in 
which  the  indictment  is  pending,  by  whom  it  may  be  received 
and  opened,  upon  the  affidavit  of  the  agent  that  he  received  it 
from  the  hands  of  one  of  the  commissioners,  and  that  it  has  not 
been  opened  or  altered  since  he  received  it. 

In  sach  a  case  the  agent's  affidavit  is  indispensahle.  DicituUe  v.  HauHand, 
1  Abb.  Pr.  87. 

Ko  objection  to  the  retarn  of  a  commission  that  it  was  delivered  at  the  post- 
office  to  the  attorney  of  one  of  the  parties,  who  conveyed  it  to  the  clerk's 
office,  there  being  no  suspicion  of  abase.    Homer  ▼.  Martin^  6  Cow.  156. 

§  653.  Commission,  how  returned,  when  delivered  to 
agent  for  that  purpose.  —  If  the  agent  be  dead,  or  from  sick- 
ness or  other  casualty,  unable  personally  to  deliver  the  commis- 
sion and  return,  as  prescribed  in  the  last  section,  it  may  be 
received  by  the  clerk  or  judge  from  any  other  person,  upon  his 
making  an  affidavit  that  he  received  it  from  the  agent,  that  the 
agent  is  dead,  or  from  sickness  or  other  casualty,  unable  to  deliver 
it,  that  it  has  not  been  opened  or  altered  since  the  person  making 
the  affidavit  received  it,  and  that  he  believes  it  has  not  been 
opened  or  altered  since  it  came  from  the  hands  of  the  commis- 
noneit. 

§  654.  When  and  how  filed.  —  The  clerk  or  judge  receiving 
and  opening  the  commission  and  return  must  immediately  file  it, 
witli  the  affidavit  mentioned  in  the  last  two  sections,  in  the  office 
«»f  the  clerk  of  the  court  in  which  the  indictment  is  pending. 

A  deposition  cannot  be  read  in  evidence  until  aetnallj  filed  in  the  clerk's 
office.  PorlsM*  y.  AOy*  20  Jdhiw.  857;  OnMa  Mfg,  Soeie^w.  Lawrence,  4 
Cow.  440. 
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§  655.  Commiasion  returned  by  mail,  how  dispoeed  o£ 

If  the  commission  and  return  be  transmitted  by  mail,  the  clerk  to 
whom  it  is  addressed  must  open  and  file  it  in  his  office,  where  it 
rnnst  remain,  unless  the  court  otherwise  direct. 

A  commission  returned  by  mail  addressed  to  the  clerk  cannot  be  read,  unless 
an  order  were  made  for  its  retarn  in  that  manner.  Richardson  v.  O&re,  21 
Wend.  156. 

It  is  no  objection  that  thej  were  not  deposited  in  the  post-office  Immediately 
after  they  were  taken.    HaUeran  ▼.  Field,  28  Wend.  88. 

The  commissioners  need  not  indorse  on  the  envelope  a  certificate  that  they 
deposited  the  retarn  in  the  post-office.  BrunskiU  v.  James,  11  N.  Y.  294;  SM 
▼.  Barton,  26  Barb.  274. 

A  deposition  cannot  be  read  until  actually  filed.  Parker  ▼.  Eolby,  20  Johns, 
857;  Oneida,  etc,  v.  Lawrence,  4  Cow.  440. 

§  656.  Coxumission  and  retarn  to  be  opened  for  inspec- 
tion, and  oopies  to  be  ftimiahed.  —  The  commission  and 
return  must  at  all  times  be  open  to  the  inspection  of  the  parties, 
who  must  be  furnished  by  the  derk  with  copies  of  the  same,  or 
of  any  part  thereof,  on  payment  of  his  f ees^  at  the  rate  of  fire 
cents  for  every  hundred  words. 

See  Code  Civ.  Pxoc. ,  g  961. 

§  657.  Deposition  to  be  read  in  evidence ;  what  objeo- 
tions  may  be  taken  thereto.  —  The  deposition,  taken  under 
the  commission,  may  bo  read  in  evidence  by  either  party  on  the 
trial,  and  the  same  objections  may  be  taken  to  a  question  in  the 
interrogatories,  or  to  an  answer  in  the  deposition,  as  if  the  witness 
had  been  examined  orallv  in  court. 

Mere  formal  defects  which  are  wholly  immaterial  may  be  disregarded. 
Rust  V.  Eckler,  41  N.  Y.  488. 

Where  the  statute  has  been  substantially  complied  with,  and  the  prisoner 
is  not  prejudiced,  it  is  suflacient.  Ooodyearv.  Vosburgh,  41  How.  Pr.  421;  HaU 
v.  Barton,  25  Barb.  274;  McCleary  v.  Edwards,  27  id.  239. 

The  absence  of  the  return  which  the  statute  requires  to  be  indorsed  on  the 
commission  is  not  a  ground  for  suppressing  the  deposition  on  motion. 
Creamer  v.  Jackson,  4  Abb.  Pr.  418. 

A  commission  issued  without  a  seal  is  a  nullity,  and  the  depositions  taken 
Qnder  it  cannot  be  read  in  evidence.    Ford  v.  WiUianis,  24  N.  Y.  369. 

Nor  until  filed  in  the  clerk's  office.  Parker  v.  BoWy,  20  Johns.  357;  Oneida 
Mfg,  Society  t.  Laicrence,  4  Cow.  440. 

The  deposition  may  be  read  by  either  party.     Weber  v.  Kingdand,  8  Bosw.  415, 

The  informal  party  may  be  excluded.    Commercial  Bunk  v.  Union  Bank^ 

11  N.  Y.  208. 
Objections  taken  must  point  oat  the  error  complained  of.    DaUon  v.  Jfo* 

UonaZ  Sodetif,  etc.,  20  N.  Y.  8d. 
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When  anflwera  will  be  excluded.  Lansing  v.  Cooly,  18  Abb.  Pr.  279:  -R^ 
foay,  eU.,  v.  Warnw,  1  Th.  &  C.  21;  Faitin  v.  Hubbard,  (VS  N.  Y.  465;  Heine* 
man  ▼.  Hurd,  2  Han,  824;  Meyer  ▼.  Levy,  54  How.  Pr.  274. 

An  objection  to  the  interrogfttories  cannot  be  made  on  the  trial.  Franeee  ▼. 
Ocean  Ins.  Co.,  6  Cow.  404;  2  Wend.  64;  Hatt  ▼.  Barton,  25  Barb.  274. 

If  the  witness  refuse  to  answer  a  cross-interrogatorj  the  whole  deposition 
may  be  rejected.    Smith  v.  Grijlth,  8  Hill,  888. 

An  objection  thai  some  of  the  interrogatories  are  not  fully  answered  must 
be  made  as  soon  as  discovered,  on  a  motion  to  suppress.  Viimar  v.  SehaU,  85 
N.  Y.  Super.  67;  61  N.  Y.  688. 

The  inadmissibilitj  of  evidence  is  the  proper  ground  for  such  a  metion. 
Howard  v.  Orient  M.  Ins.  Co.,  9  Bosw.  645. 

A  deposition  will  not  be  suppressed  because  an  answer  to  a  cross-interroga- 
tory is  not  full.    Baker  v.  Spencer,  47  N.  Y.  662. 

An  answer  not  responsive  may  be  excluded  on  objection.  Lansing  ▼.  Codey, 
18  Abb.  Pr.  272. 

An  answer  not  responsive  will  be  excluded.  BaUway  Pass,  Ass.  Co.  v. 
Warmer,  1  Th.  &  C.  21,  add. 

Testimony  otherwise  competent  not  to  be  rejected.  Fassin  v.  Hubbard,  55 
N.  Y.  465. 

If  the  answer  of  a  witness  to  a  direct  interrogatory  be  properly  excluded, 
all  cross-interrogatories  must  also  be»  if  dependent  thereon.  Fleming  v.  Ho^ 
lenbaek,  7  Barb.  271. 

The  deposition  will  be  stricken  out  on  the  trial  if  evasive  or  untruthful,  or 
if  the  witness  has  not  fully  and  fairly  answered  the  cross-interrogatories. 
Terry  ▼.  McNea,  58  Barb.  241. 

An  objection  to  a  question  as  leading  must  be  made  on  settlement  of  the  In* 
terrogatories,  or  it  is  waived.    Hazlevoood  v.  Heminway,  8  Th.  k  C.  787. 

A  party  who  has  taken  the  testimony  of  a  witness  residing  abroad,  under  a 
commission,  may  read  the  deposition,  though  the  witness  be  in  court;  he  is 
not  bound  to  call  the  witness,  but  he  may  be  called  and  examined  by  the  othei 
side.    Phomix  V.  Baldmn^  14  Wend.  62. 

The  original  commission  must  be  used  when  the  cause  is  tried  in  the  county 
to  which  it  is  returned.  In  another  county  an  authenticated  copy  may  be 
used.     Bishop  v.  Ferguson,  46  N.  Y.  688. 

The  party  who  took  the  commission  may  read  the  answers  to  the  cross- 
Interrogatories,  though  the  other  party  object.  Marshal  v.  Watertotm  8.  E, 
Co.,  10  Hun,  468. 

Where  the  question  is  leading,  and  the  answer  is  the  expression  of  the  judg- 
ment of  the  witness  upon  the  fact,  it  is  not  legal  evidence  and  cannot  be  disre« 
garded  as  harmless  on  motion  for  new  trial.     Meyer  v.  Levy,  54  How.  Pr.  274. 

The  mere  fact  that  the  witness  was  permitted  to  peruse  both  sets  of  inter- 
rogatories, prior  to  his  examination,  not  suificient  ground  for  the  rejection  of 
the  evidence.     Butler  v.  Flanders,  56  How.  Pr.  312. 

The  court  has  discretionary  power  upon  objections.  Cape  v.  Sibley,  12 
Barb.  521;  Hazietoood  v.  Heminway,  8  Th.  k  C.  787. 

Where  there  were  two  persons  by  the  name  of  the  commissioner  selected, 
an  objection  that  it  was  not  executed  by  the  proper  person  cannot  be  raised  foi 
the  first  time  at  the  trial.    Newton  v.  Porter,  69  N.  Y.  183. 
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CHAPTER  V. 

XX7QUIRT  INTO  THE  mSANTTr  OF  THE  T>EFENDANT  BEFOBK  OB  DT7BINO 

THE  TBIAL,  OR  AFTER  CONVICTION. 

Bbction  658.  Appointment  of  commission ;  their  proceedings. 

659.  If  found  insane,  trial  or  judgment  suspended,  and  defendant  to 

be  committed  to  state  lunatic  asylum,  if  his  discharge  be  dan* 
gerous  to  the  public  peace  or  safety. 

660.  If  defendant  committed,  bail  exonerated  or  deposit  of  mone; 

refunded. 

661.  Detention  of  defendant  in  asylum,  and  proceedings  on  hit 

becoming  sane. 

662.  Expenses  incident  to  sending  defendant  to  asylum,  how  paid. 

§  658.  Appointnieiit  of  comiuissioii ;  their  proceedings. 

When  a  defendant  pleads  insanity,  as  prescribed  in  section  three 
hundred  and  thirty-six,  the  court  in  which  the  indictment  is 
pending,  instead  of  proceeding  with  the  trial  of  the  indictment, 
may  appoint  a  commission  of  not  more  than  three  disinterested 
persons  to  examine  him  and  report  to  the  court  as  to  his  sanity  at 
the  time  of  the  commission  of  the  crime. 

If  a  defendant  in  confinement,  under  indictment,  appears  to 
be,  at  any  time  before  or  after  conviction,  insane,  the  court  in 
which  the  indictment  is  pending,  unless  the  defendant  is  under 
sentence  of  death,  may  appoint  a  like  commission  to  examine 
him  and  report  to  the  court  as  to  his  sanity  at  the  time  of  the 
examination. 

The  commission  must  summarily  proceed  to  make  their  exam 
ination.  Before  commencing  they  must  take  the  oath  prescribed 
in  the  Code  of  Civil  Procedure  to  be  taken  by  referees.  They 
must  be  attended  by  the  district  attorney  of  the  county,  and  may 
call  and  examine  witnesses  and  compel  their  attendance.  The 
counsel  of  the  defendant  may  take  part  in  the  proceedings. 
When  the  conmiissioners  have  concluded  their  examination  they 
must  forthwith  report  the  facts  to  the  court  with  their  opinion 
thereon. 

Commissioner's  oatb.    Code  Civ.  Proc.,  §  1016. 

Bee  Penal  Code,  §  20;  2  Crim.  Law  Mag.  605,  612;  People  v.  Eaight,  II 
Abb.  N.  C.  198;  8  N.  T.  Cr.  Rep.  61;  PeopU  ▼.  Bhinelander,  2  id.  888;  Peofk^ 
mra.,  V.  WaUh,  21  Abb.  N.  C.  299 ;  People  v.  MeElvaine.  125  N.  T.  096. 


\ 


OF  THK  State  op  New  York  S65 

§  659.  If  fbimd  insane,  trial  or  Judgment  suspended, 
and  defendant  to  be  committed  to  state  lunatic  asylum, 
if  his  discharge  be  dangerous  to  the  public  peace  or 
safety.  —  If  the  commission  find  the  defendant  insane,  the  trial 
of  judgment  must  be  suspended  until  he  becomes  sane ;  and  the 
court,  if  it  deem  his  discharge  dangerous  to  the  public  peace  or 
safety,  must  order  that  he  be,  in  the  meantime,  committed  by 
the  sheriff  to  a  state  hinatic  asylum ;  and  that  upon  his  becoming 
sane,  he  be  re-delivered  by  the  superintendent  of  the  asylum  to 
the  sheriff. 

§  660.  If  defendant  committed,  bail  exonerated  or 
deposit  of  money  refunded.  —  The  commitment  of  the 
defendant,  as  mentioned  in  the  last  section,  exonerates  his  bail, 
or  entitles  a  person  authorized  to  receive  the  property  of  the 
defendant,  to  a  return  of  any  money  he  may  have  deposited 
instead  of  bail. 

§  661.  Detention  of  defendant  in  asylum,  and  proceed* 
ings  on  his  becoming  sane.  —  If  the  defendant  be  received 
mto  the  asylum,  he  must  be  detained  there  until  he  becomes  sane. 
When  he  becomes  sane,  the  superintendent  must  give  a  written 
notice  of  that  fact  to  a  judge  of  the  supreme  court  of  the  district 
in  which  the  asylum  is  situated.  The  judge  must  require  the 
sheriff  without  delay  to  bring  the  defendant  from  the  asylum  and 
place  him  in  the  proper  custody  until  he  be  brought  to  trial,  judg 
ment,  or  execution  as  the  case  may  be,  or  be  legally  discharged* 

§  662.  Expenses  incident  to  sending  defendant  to  asy« 
him,  how  paid«  —  The  expenses  of  sending  the  defendant  to 
the  asylmn.  of  keeping  him  fliere,  and  of  bringing  him  back,  are, 
in  the  first  instance,  chargeable  to  the  county  from  which  he  waa 
sent;  but  the  county  may  recover  them  from  the  estate  of  the 
defendant,  if  he  have  any,  or  from  a  relative,  town,  city,  or 
county,  bound  to  provide  for  and  maintain  him  elsewhere. 
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CHAPTER  VL 

COMPROMISING  CERTAIN  CRIMES^  BY  LEAVE  OF  THE  OOUBT. 

Section  668.  Certain  crimes,  for  whicli  the  party  injared  has  a  civil  action, 

may  be  compromised. 

664.  Compromise  to  be  bj  permission  of  the  court;  order  thereon. 

665.  Order,  a  bar  to  another  prosecution. 

666.  No  public  offense  to  be  compromised,  except  as  provided  in  this 

chapter. 

§  663.  Oertain  orlmes  for  which  the  party  Isjured  hat 
a  civil  action,  may  be  compromised. —  When  a  defendant 
is  brought  before  a  magistrate  or  is  held  to  answer,  on  a  charge 
of  a  misdemeanor,  for  which  the  person  injnred  by  the  act  consti- 
tuting the  crime  has  a  remedy*  bj  a  civil  action,  the  crime  may  be 
compromised,  as  provided  in  the  next  section,  except  when  it  was 
committed, 

1.  By  or  upon  an  officer  of  justice,  while  in  the  execution  of 
the  duties  of  his  office ; 

2.  Riotously ;  or 

8.  With  au  intent  to  commit  a  felony. 

§  664.  Compromise  to  be  by  permission  of  the  court ; 
order  thereon. —  If  a  party  injured  appear  before  the  magis- 
trate, or  before  the  court  to  which  the  deposition  and  statements 
are  required,  by  section  two  hundred  and  twenty-one,  to  be  re- 
turned at  any  time  before  trial  or  commitment  by  the  magistrate, 
or  trial  on  indictment  for  the  crime,  and  acknowledge  in  writing 
that  he  has  received  satisfaction  for  the  injury,  the  magistrate  or 
court  may,  in  his  or  its  discretion,  on  payment  uf  the  costs  and 
expenses  incurred,  if  such  magistrate  or  court  shall  see  fit  so  to 
direct,  order  all  proceedings  to  be  stayed  upon  the  prosecution 
and  the  defendant  be  discharged  therefrom.  But  in  that  case, 
the  reason  for  the  order  must  be  set  forth  therein  and  entered 
npon  the  minutes. 

§  665.  Order  a  bar  to  another  proeecution.  —  The  orler 
authorized  by  the  last  section  is  a  bar  to  another  prosecution^  for 
the  same  offense. 
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§  666w  No  public  oftense  to  be  compromised,  except  aa 
provided  in  this  chapter. — Ko  crime  can  be  compromifled, 
nor  can  any  proceeding  for  the  prosecntion  or  punishment  thereof 
upon  a  compromise  be  stayed,  except  as  provided  in  sections  six 
hundred  and  sixty-three  and  six  hundred  and  sixty-four. 

flee  Penal  Code,  g  125,  note^. 


CHAPTER  VII. 


raSiaSSAL    OF    the    action,    BEFOBB    OB    after   INDICmCElTT,    VOB 

WANT  OF    PBOSECnnON   OB   OTHERWISE. 

fiwmoN  667.  Dismissal,  when  a  person  held  to  answer  is  not  indicted  at  the 

next  term  thereafter. 
668.  When  a  person  indicted  is  not  brought  to  trial  at  the  next  term 

thereafter. 
660.  Court  may  order  action  to  be  continued,  and  in  the  meantime 

discharge  defendant  from  custody,  on  his  own  undertaking, 

or  on  balL 

670.  If  action  dismissed,  defendant  to  be  discharged  from  custody, 

or  his  bail  exonerated,  or  deposit  of  money  refunded. 

671.  Court  may  order  indictment  to  be  dismissed. 

672.  NoUe  prodequi  abolished;  no  indictment  to  be  dismissed  or  ahafr- 

doned,  except  according  to  this  chapter. 
678.  Dismissal,  a  bar,  in  misdemeanor,  but  not  in  felony. 

§  667.  DismisHsal,  when  a  person  held  to  answer  Is  not 
indicted  at  the  next  term  thereafter.  — ^When  a  person  has 
been  held  to  answer  for  a  crime,  if  an  indictment  be  not  found 
against  him,  at  the  next  term  of  the  court  at  which  he  is  held  to 
answer,  the  court  may,  on  application  of  the  defendant,  order  the 
prosecntion  to  be  dismissed,  unless  good  cause  to  the  contrary  be 
shown* 

§  668.  When  a  person  indicted  is  not  brought  to  trial 
at  the  next  term  thereafter.  —  If  a  defendant,  indicted  for  a 
crime  .whose  trial  has  not  been  postponed  upon  his  application, 
be  not  brought  to  trial  at  the  next  term  of  the  court  in  which  the 
indictment  is  triable,  after  it  is  found  the  court  may,  on  applica- 
tion of  the  defendant,  order  the  indictment  to  be  dismissed,  unless 
{2^ood  cause  to  the  contrary  be  shown. 

See  People  ▼.  BeckwUh,  %  N.  T.  Cr.  Rep.  81.    See  11  Eng.  Rep.  88a 
33 
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§  669.  Court  may  order  action  to  be  conUnued,  and  in 
the  meantime  discharge  defendant  fix>m  custody,  on  his 
own  undertaking,  or  on  bail.  —  If  the  defendant  be  not 
indicted  or  tried,  as  provided  in  the  last  two  sections,  and  sufficient 
reason  therefor  be  shown,  the  court  may  order  the  action  to  be 
continued  from  term  to  term,  and  in  the  meantime  may  dis- 
charge the  defendant  from  custody,  on  his  own  undertaking,  or 
on  the  undertaking  of  bail  for  his  appearance  to  answer  the 
charge  at  the  time  to  which  the  action  is  continued. 
Bee  Peopie  v.  Beckwith,  2  N.  Y.  Cr.  Rep.  81, 

§  670.  If  action  dismissed,  defendant  to  be  discharged 
from  custody,  or  his  bail  exonerated,  or  deposit  of  money 
reftinded.  —  If  the  court  direct  the  action  to  be  dismissed,  the 
defendant  must,  if  in  custody,  be  discharged  therefrom,  or  if 
admitted  to  bail,  his  bail  is  exonerated,  or  money  deposited 
instead  of  bail  must  be  refunded  to  him. 

See  People  ▼.  BeckwUh,  2  N.  Y.  Cr.  Rep.  81. 

§  671.  Court  may  order  indictment  to  be  dismissed.— 

The  court  may,  either  of  its  own  motion,  or  upon  the  application 
of  the  district  attorney,  and  in  furtherance  of  justice,  order  an 
action,  after  indictment,  to  be  dismissed. 
See  People  v.  Beckuith,  2  N.  Y.  Cr.  Rep.  29. 

§  672.  Nolle  prosequi  abolisned ;  no  indictment  to  be 
dismissed  or  abandoned  except  according  to  this  chap- 
ter. —  The  entry  of  a  nolle  p7'0isequi  is  abolished ;  and  neither 
the  attorney-general,  nor  the  district  attorney,  can  discontinue  or 
abandon  a  prosecution  for  a  crime,  except  as  provided  in  the  last 
section. 

§  673.  Dismissal,  a  bar  in  misdemeanor,  but  not  in 
felony.  —  An  order  for  the  dismissal  of  the  action,  as  provided 
in  this  chapter,  is  a  bar  to  another  prosecution  for  the  same 
offense,  if  it  be  a  misdemeanor ;  but  it  is  not  a  bar,  if  the  offense 
charged  be  a  felony. 

Bed  g  9»  anU^  and  cases  died;  Rapalje's  Crim.  Proc.,  g  188. 
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CHAPTER  Vm. 

BEMTmNO  THE  PUNISHMENT  IN  OBBTAIN  OA8S8. 

Section  <I74.  Punishment,  upon  conviction  of  a  master  of  a  yesael  from  ■ 

foreign  country. 

§  674.  Ponisliiueiit,  upon  convictiLon  of  a  master  of  a 
veaael  from  a  foreign  country.  —  When  the  master  of  a  vessel 
arriving  from  a  foreign  country  is  convicted  of  having  knowingly 
brought  a  person  convicted  therein  of  a  crime,  which,  if  commit- 
ted in  this  state,  would  be  a  felony,  to  a  place  within  the  state, 
the  court  before  which  the  conviction  is  had  may,  if  satisfied 
that  the  defendant  has  reconveyed  the  convict  to  the  place  from 
which  he  took  him,  and  on  payment  of  the  costs  of  prosecutioDi 
order  the  punishment  upon  the  conviction  to  be  remitted. 


CHAPTER  IX. 

PBOCEEDINOS   AGAINST   OOBFORATIONB. 

Bbotion  975.  Summons  upon  an  information  or  presentment  against  a  corpo* 

ration,  by  wliom  issued,  and  when  returnable. 
676   Form  of  the  summons. 

677.  When  and  how  served. 

678.  Examination  of  the  charge. 

679.  Certificate  of  the  magistrate,  and  return  thereof  with  the  depo 

sitions. 

680.  Grand  jury  may  proceed  as  in  the  case  of  a  natural  person. 

681.  Bringing  an  indicted  coriwration  into  court 

682.  Fine,  on  conviction,  how  collected. 

§  675.  Summons  upon  an  information  or  presentment 
against  a  corporation,  by  whom  issued,  and  when  return- 
l^ljle,  —  Upon  an  information  against  a  corporation,  the  magis- 
trate must  issue  a  summons,  signed  by  him,  with  his  name  of 
office,  requiring  the  corporation  to  appear  before  him,  at  a  speci- 
fied time  and  place,  to  answer  the  charge ;  the  time  to  be  not 
less  than  ten  days  after  the  issuing  of  the  summons. 
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§  676.  Form  of  the  sununoiui. —  The  Btuumons  miiBt  be  in 

sabstantially  the  following  form : 

**  Coantj  of  Albany ^  [or  as  the  case  may  be.] 

"  In  the  Dkme  of  the  people  of  the  state  of  New  York : 

**  To  the  [naming  the  corporation.] 

* '  Ton  are  hereby  summoned  to  appear  before  me,  at  [naming  the  place,]  on 
^specifying  the  day  and  hour,]  to  answer  a  charge  made  against  you,  apon  (A« 
\f*frrmcUion  of  A,  B.,  for  [designating  the  offense,  generuly.] 

"Dated  at  the  city,  [or  '  town/]  of  ,  the        day  of  ,  18    . 

*<  O.  H.,  JuiHcs  of  the  peace." 
[Or  as  the  case  may  be.] 

§  677.  When  and  how  served.— The  gammons  mast  be 

served  at  least  five  days  before  the  day  of  appearance  fixed  therein,  by  de- 
livering a  copy  thereof  and  showing  the  ori^nal  to  the  president,  or  other 
head  of  the  corporation,  or  to  the  secretary,  cashier,  or  managing  agent 
thereof. 

§  678.  Examination  of  the  charge.— At  the  time  appointed 

in  the  summons,  the  magistrate  must  proceed  to  investigate  the  charge,  in 
the  same  manner  as  in  the  case  of  a  natural  person  brought  before  him, 
so  far  as  those  proceedings  are  applicable. 

§  679.  Certificate  of  the  magistrate,  and  return  thereof 
with  the  depositions.—  After  hearing  the  proofs,  the  magis- 
trate must  certify  upon  the  depositions,  either  that  there  is  or  is  not  suffi- 
cient cause  to  believe  the  corporation  guilty  of  the  offense  charged,  and 
must  return  the  depositions  and  certificate,  in  the  manner  prescribed  in 
section  two  hundred  and  twenty-one. 

§  680.    Grand  Jury  may  proceed  as  in  the  case  of  a 

natural  person. —  If  the  magistrate  return  a  certificate  that 
there  is  sufficient  cause  to  believe  the  corporation  guilty  of  the  offense 
charged,  the  grand  jury  may  proceed  thereon,  as  in  the  case  of  a  natural 
person  held  to  answer. 

See  PeopU  v.  Equitable  Oae-lighi  Co,,  6  N.  T.  Gr  Rep.  193. 

§  681.  Appearanoe^and  plea  to  indictment,  and  pro- 
ceedings thereon. —  When  an  indictment  is  filed  against  any 
corporation,  such  corporation  must  be  arraigned  thereon,  and  the 
court  acquires  jurisdiction  over  the  corporation,  in  the  manner 
following : 

1.  Tlie  clerk  of  the  court  wherein  such  indictment  is  found,  or  to  which 
it  is  sent  or  removed,  or  the  district  attorney  of  the  county,  must  issue  a 
summons  signed  by  him  with  his  name  of  office,  requiring  such  corpora- 
tion to  appear  and  answer  the  indictment  by  a  demurrer  or  written  plea  to 
be  verified  in  like  manner  as  a  pleading  in  a  civil  action,  at  a  time  and 
place  to  be  specified  in  such  summons,  such  time  to  be  not  less  than  five 
days  after  the  issue  thereof.  The  summons  may  \)e  substantially  in  the 
following  form : 
Supreme  court,  county  of  ,  (state  the  proper  county  or  court  as 

the  case  may  be) 

The  People  of  the  State  of  New  York 

vs. 

The  A.  B.  Company. 

Tou  are  hereby  summoned  to  appear  in  this  court  and,  by  demurrer  or  plea 
in  writing  duly  verified,  answer  an  indictment  filed  against  you  by  the  grand 
jury  of  this  county,  on  the  day  of  ,  charging  you  with  the 
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crime  of  (designatiDg  the  offense  geDerally ),  at  a  term  of  the  supreme  court  (or 
as  the  case  mfty  he)  of  this  county,  at  (naming  the  place)  ou  (stating  the  day 
and  hoar)  and  in  case  of  your  failure  to  so  appear  and  answer,  judgment  wiU 
he  pronounced  against  you. 

Dated  at  the  aty  (or  town)  of  ,  the  day  of  ,  18    • 

C.  D., 

Dittriet  AUameff. 
(or  by  order  of  the  court,  E.  F.,  Clerk,  as  the  case  may  be). 

2.  The  summons  must  be  served  at  least  four  days  before  the  appearance 
fixed  therein,  in  the  same  manner  as  is  provided  for  the  service  of  a  sum- 
mons upon  a  corporation  in  a  civil  action ;  and  if  the  corporation  does  not 
appear  m  the  manner  and  at  the  time  and  place  specified  in  the  summons, 
juagment  must  be  pronounced  against  it. 

8.  Nothing  contained  in  this  section  shall  be  construed  as  preventing  the 
appearance  of  a  corporation  by  counsel  to  answer  an  indictment,  without 
the  issuance  or  service  of  the  summons  as  above  provided.  And  when  an 
indictment  shall  have  been  filed  against  a  corporation  it  may  voluntarily 
appear  and  answer  the  same  by  counsel  duly  authorized  to  so  appear  for  it; 
in  which  case  the  court  acquires  full  jurisdiction  over  the  corporation  in  the 
same  manner  as  if  the  summons  had  been  issued  and  served. 

In  effect,  as  amended,  Jan.  1, 1896;  Laws  1895,  chap.  880. 

§  682.  Fine,  on  oonviotioxiy  how  collected.— When  a  fine 

is  imposed  upon  a  corporation  upon  conviction,  it  may  be  collected  in  the 
same  manner  as  a  judgment  in  a  civil  action,  and  if  an  execution  issued 
upon  such  judgment  be  returned  unsatisfied,  the  district  attorney  of  the 
county  may  thereupon  bring  an  action  in  the  name  of  the  people  of  the 
state  of  New  York,  to  procure  a  judgment  se<}uestrating  the  property  of 
the  corporation,  as  provided  by  the  Code  of  Civil  Procedure.  [AtnencM 
1892,  eh.  219;  in  effect  Sept.  1,  1892. 


CHAPTER  X. 


ENTITLING   AFFIDAVITS. 
Sdction  688.  Affidavits  defectively  entitled,  valid. 

§  683.  Affidavits  defectively  entitled,  valid.— It  is  not 

necessary  to  entitle  an  affidavit  or  deposition,  in  the  action,  whether  taken 
before  or  after  indictment,  or  upon  an  appeal :  but  if  made  without  a  title, 
or  with  an  erroneous  title,  it  is  as  valid  and  effectual  for  every  purpose, 
as  if  it  were  duly  entitled,  if  it  intelligibly  refer  to  the  proceeding,  indict- 
ment or  appeal  in  which  it  is  made. 


CHAPTER  XI. 

XBBOBS  AND  MISTAKES  IN  PLEADINGS  AND  OTHER  PBOOEEDINQS. 
Section  684.  Errors,  etc.,  when  not  material. 

§  684.  Errors,  etc.,  when  not  material. —  Neither  a  de- 
parture from  the  form  or  mode  prescribed  by  this  Code  in  respect  to  an« 
pleadings  or  proceedings,  nor  an  error  or  mistake  therein,  renders  it  invali<^, 
unless  it  have  actually  prejudiced  the  defendant,  or  tend  to  his  prejudi^je 
in  respect  to  a  substantial  right. 
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See  §  285,  anU;  People  v.  WiUett,  27  Han,  469,  471;  People  v.  Menken,  8  5. 
Y.  Cr.  Rep.  238;  36  Hun,  95;  Sehrumpfv,  People,  14  id.  13;  People  v.  Hohiet^ 
41  id.  65;  6  N.  Y.  Cr.  Rep.  131;  PeopU  v.  Courtney,  1  id.  557;  TiUotson  v.  Mof 
tin,  40  Hun.  322;  People  v.  Williams,  18  N.  Y.  State  Rep,  406;  PeopU,  tXuL^ 
▼.  Smith,  11  av.  Proc.  Rep.  186;  Peoj^  v.  Dimiek,  107  N.  Y.  13,  34;  PeopU 
t.  Qillman,  125  id.  872;  PeopU  v.  Ho^an,  37  State  Rep.  661. 


CHAPTER  XII. 

DISPOSAL  OF  PROPERTY  STOLEN  OR  EMREZZLEI>. 

BfiOTioN  685.  When  property,  alleged  to  be  stolen  or  embezzled,  comes  Into 

custody  of  peace  officer. 

686.  Order  for  its  delivery  to  owner. 

687.  When  it  comes  into  custody  of  magistrate,  he  must  deliyer  it 

to  owner,  on  proof  of  title  and  payment  of  expenses. 

688.  Court  in  which  trial  is  had  for  stealing  or  embezzling  it,  may 

order  it  to  be  delivered  to  owner. 

689.  If  not  claimed  in  six  months,  to  be  delivered  to  county  eaper- 

intendent  of  the  poor,  or  in  New  York,  to  commissionen  of 
charities  and  corrections. 

690.  Receipt  for  money  or  property  taken  from  a  person  arrested 

for  a  public  offense. 

691.  Duties  of  police  clerks  in  the  city  of  New  York,  etc. 
• 

§  685.  When  property,  alleged  to  be  stolen  or  embess* 
sled,  comes  into  custody  of  peace  officer. — ^When  property, 
alleged  to  have  been  stolen  or  embezzled,  comes  into  the  custody 
of  a  peace  officer,  he  most  hold  it,  snbject  to  the  order  of  the 
ma^strate  authorized  by  the  next  section  to  direct  the  disposal 
thereof. 

See  Simpson  v.  St.  John,  93  N.  Y.  868. 

§  686.  Order  for  its  dellTery  to  owner. — On  satisfactory 
proof  of  the  title  of  the  owner  of  the  property,  the  magistrate 
before  whom  the  information  is  laid,  or  who  examines  the  charge 
against  the  person  accused  of  stealing  or  embezzling  the  property, 
may  order  it  to  be  delivered  to  the  owner,  unless  its  temporary 
retention  be  deemed  necessary  in  furtherance  of  justice,  on  his 
paying  the  reasonable  and  necessary  expenses  incurred  in  its 
preservation,  to  be  certified  by  the  magistrate.  The  order  enti- 
tles the  owner  to  demand  and  receive  the  property. 
See  Simpson  v.  St.  John,  98  N.  Y.  868;  Houghton  ▼.  Backman,  47  Barb.  88& 
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§  687.  Wlien  it  comes  into  custody  of  magistrate,  lie 
must  deliver  it  to  owner  on  proof  of  title  and  payment 
of  expenses,  —  If  property  stolen  or  embezzled  come  into  the 
cQBtodj  of  a  magistrate,  it  must,  unless  its  temporary  retention 
I  be  deemed  necessaiy  in  furtherance  of  justicei  be  delivered  to 
the  owner,  on  satisfactory  proof  of  his  title,  and  on  his  paying 
the  necessary  expenses  incurred  in  its  preservation,  to  be  certified 
by  the  magistrate. 

^  See  8mp9on  v.  8L  John,  03  K.  Y.  ^OSfHoughtan  v.  Ba^^Aman,  47  Barb.  B98. 

§  688.  Court  in  which  trial  is  had  for  stealing  or 
embezasling  it,  may  order  it  to  be  delivered  to  owner. — 

If  property  stolen  or  embezzled  have  not  been  delivered  to  the 
owner,  the  court  before  which  a  trial  is  had  for  stealing  or 
embezzling  it  may,  on  proof  of  his  title,  order  it  to  be  restored 
to  the  owner. 

§  689.  If  not  claimed  in  six  months,  to  be  delivered  to 
oonnty  superintendent  of  tlie  poor,  or,  in  New  York,  to 
commissioners  of  charities  and  corrections.  —  If  property 
stolen  or  embezzled  be  not  claimed  by  the  owner  before  the 
expiration  of  six  months  from  the  conviction  of  a  person  for 
stealing  or  embezzling  it,  the  magistrate  or  other  officer  having 
it  in  his  custody  must,  on  payment  of  the  necessary  expenses 
incurred  in  its  preservation,  deliver  it  to  the  county  superintend- 
ents of  the  poor,  or,  in  the  city  of  New  York,  to  the  commis- 
sioners of  charities  and  corrections,  to  be  applied  for  the  benefit 
of  the  poor  of  the  county  or  city,  as  the  case  may  be. 

§  690.  Beceipt  for  money  or  property  taken  fix>m  a 
person  arrested  for  a  public  offense.  —  £xcept  in  the  city  of 
New  York,  when  money  or  other  property  is  taken  from  a  defend- 
ant, arrested  upon  a  charge  of  a  crime,  the  officer  taking  it  must, 
at  the  time,  give  duplicate  receipts  therefor,  specifying  particu- 
larly the  amount  of  money  or  the  kind  of  property  taken ;  one 
of  which  receipts  he  must  deliver  to  the  defendant,  and  the  other 
of  which  he  must  forthvnth  file  with  the  clerk  of  the  court  to 
which  the  depositions  and  statement  must  be  sent,  as  provided  in 
eetion  two  hundred  and  twenty-one. 
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g  691.  DutieB  of  police  derks  in  the  city  of  New  York, 
etc. — The  commifisioners  of  police  of  the  city  of  New  York  maj 
deeign&te  some  person  to  take  charge  of  all  property  alleged  to 
be  stolen  or  embezzled,  and  which  may  be  brought  into  the  police 
office,  and  all  property  taken  from  the  person  of  a  prisoner,  and 
may  prescribe  regulations  in  regard  to  the  duties  of  the  clerk  or 
clerks  so  designated,  and  to  require  and  take  security  for  the 
faithful  performance  of  the  duties  imposed  by  this  section ;  and 
it  shall  bo  the  duty  of  every  officer  into  whose  possession  such 
property  may  come  to  deliver  the  same  forthwith  to  the  persoii 
so  designated. 


CHAPTER  XIIL 

BEPBIEYBS,   OOMKUTATIONS   AND  PARDONS. 

Bbcttoh  002.  Power  of  governor  to  grant  reprieves,  commutations  and 

pardons. 
898.  His  power,  In  respect  to  convictions  for  treason  ;  duty  of  tbe 

legislature  in  such  cases. 
894.  (Governor  to  communicate  annually  to  legislature  reprievoi^ 

commutations  and  pardons. 
005.  Beport  of  case;  ho^  and  from  whom  required. 

696.  Conditional  pardon;  procedure  on  violation  of. 

697.  Order  to  show  cause  why  pardon  should  not  be  adjudged 

void;  triaL 

698.  Idem. 

§  692.  Power  of  governor  to  grant  reprieves,  commata- 
tions  and  pardons.  —  The  governor  has  power  to  grant 
reprieves,  commutations  and  pardons,  after  conviction,  for  all 
offenses,  except  treason  and  cases  of  impeachment,  upon  such 
conditions,  and  with  such  restrictions  and  limitations,  as  he  maj 
think  proper,  subject  to  the  regulations  provided  in  this  chapter. 

See  State  Const.,  art.  4,  g  5;  5  Alb.  L.  J.  17;  7  id.  210;  6  Crim.  L.  Mag.  4B7; 
69  Am.  Dec.  575  ;  10  Cr.  L.  Mag.  292;  13  id.  71.  76,  note, 

A  proyision  in  a  pardon  that  it  sliall  not  remove  disabilities  is  void.  PeopU 
V.  Pease,  8  Johns.  Cas.  883. 

Pardon  of  one  imprisoned  for  life  does  not  restore  the  rights  of  prenous 
marriage  or  guardianship.     4  R.  8.  f8th  ed.)  2590,  g  7. 

The  court  cannot  go  behind  a  pardon,  though  fraudulently  obtained.  In  re 
Bndymain,  8  How.  Pr.  478. 

In  case  of  a  breach  of  a  conditional  pardon,  the  recipient  maj  be  remanded^ 
tad  tbe  nrix^nal  sentence  executed.    People  ▼.  Potter,  1  Park.  47. 
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The  governor  of  a  state  has  power  to  pardon  for  contempt.  8t4Ue,  ex  reL 
Van  Orden,  v.  Sautinet,  24  La.  Ann.  119;  18  Am.  Rep.  115. 

The  power  to  pardon  after  conviction  was  vested  in  the  governor  bj  the  oon* 
stitation  of  Arkansas.  Held,  that  the  exercise  of  the  power  to  pardon  before 
conviction,  by  the  legislatare,  was  not  unconstitutional.  StcUe  v.  yichoU,  28 
Ark.  74;  7  Am.  Rep.  600. 

The  constitution  of  Massachusetts  placed  in  the  governor  the  power  of  par- 
doning offenses,  but  provided  that  no  pardon  before  conviction  should  avail 
the  partj  pleading  the  same.  Held,  that  a  pardon  granted  after  verdict  of 
guilty  and  before  sentence  was  valid.  Com.  v.  Lockwood,  109  Mass.  828;  13 
Am.  Rep.  699. 

The  governor  was  authorized  to  grant  pardons  *' after  conviction."  HM^ 
that  a  pardon  after  verdict  and  judgment,  but  pending  an  appeal  taken  by  the 
prisoner,  was  valid.     State  v.  Alexander,  76  X.  0.  231 ;  22  Am.  Rep.  675. 

The  governor  of  Virginia  commuted  defendant's  sentence  for  a  felony  (three 
years  in  the  penitentiary)  to  one  year  in  jail,  with  the  consent  of  the  prisoner. 
Held,  (1)  that  the  governor  had  the  constitutional  authority  to  do  such  an  act; 
(2)  that  the  act  was  a  conditional  pardon  and  not  a  commutation,  as  it  substi- 
tnted  a  different  punishment;  (8)  that  the  prisoner  could  be  lawfully  held  to 
the  performance  of  the  condition.  Lee  v.  Murphy,  22  Gratt.  789;  12  Am.  Rep. 
568. 

The  governor  may  annex  to  a  pardon  the  condition  that  the  recipient  shall 
refrain  from  the  use  of  intoxicating  liquors  as  a  beverage  during  the  remainder 
of  the  term  of  sentence;  that  he  shall  use  proper  exertions  for  the  support  of 
his  mother  and  sister;  and  that  he  shall  not  during  the  same  time  be  convicted 
of  any  criminal  offense  in  the  state;  and  may  provide  that  for  a  violation  of 
either  condition  the  recipient  shall  be  liable  to  summary  arrest  upon  the  gov- 
ernor's warrant;  and  upon  the  breach  of  the  first  condition,  may  revoke  the 
pardon  and  recommit  the  recipient.  Arthur  v.  Craig,  48  Iowa,  264;  80  Am* 
Rep.  895.     See  27  Alb.  L.  J.  241. 

A  pardon  by  the  president  of  the  United  States  of  one  convicted  of  embea- 
zlement,  in  a  federal  court,  restores  the  offender  to  his  right  as  a  voter  in  the 
state.  Janes  v.  Board  of  Registrars,  56  Miss.  766;  81  Am.  Rep.  885.  See, 
also,  2  Am.  St.  Rep.  862,  note. 

A  pardon  may  be  granted  after  the  offense  is  fully  expiated.  State  v. 
Toley,  15  Nev.  64;  87  Am.  Rep.  458;  citing  People  v.  Bowen,  48  Cal.  489;  18 
Am.  Rep.  148;   U,  S.  v.  Jones,  2  Wheeler  C.  C.  451. 

§  693.  JEQs  power,  in  respect  to  convictions  for  treason ; 
duty  of  the  legislature  in  such  cases.  —  He  may  also  sus- 
pend the  execution  of  the  sentence,  upon  a  conviction  for  treason, 
until  the  case  can  be  reported  to  the  legislature,  at  its  next  meet- 
ing, when  the  legislature  must  either  pardon  or  commute  the 
sentence,  direct  the  execution  thereof,  or  grant  a  further  reprieve. 

§694.  QoTramnr  tn  finmnniTiinfttA  ftTin^iftlly  fi\  legislature, 

reprieves,  commutations  and  pardons.— He  must  annually 
34 
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oommunicate  to  the  legislature,  each  case  of  reprieve,  commnta- 
tioQ  or  pardon ;  etating  the  name  of  the  convict,  the  ciime  of 
which  he  was  convicted,  the  sentence  and  its  date,  and  the  date 
of  the  commutation,  pardon  or  reprieve. 

§  695.  Report  of  case;  how  and  from  'whom  re- 
quired.—  "When  application  is  made  to  the  governor  for  a  par- 
don, commutation  or  reprieve,  it  shall  be  the  duty  of  the  presid- 
ing judge  of  the  court  before  which  the  conviction  was  had,  and 
the  district  attorney  by  whom  the  criminal  action  was  prosecuted, 
or  the  district  attorney  of  the  county  where  the  conviction  was 
had,  holding  office  at  the  time  of  such  application,  to  supply  the 
governor,  upon  his  request  therefor,  and  without  delay,  with  a 
statement  of  the  facts  proved  on  the  trial ;  or,  if  a  trial  was 
not  had,  the  facts  appearing  before  the  grand  jury  which  found 
the  indictment,  and  of  any  other  facts  having  reference  to  the 
propriety  of  granting  or  refusing  such  pardon,  commutation  or 
reprieve. 

§  696.  Conditional  pardon ;   procedure  on  violation  of. — 

If  any  person  who  has  been  discharged  from  imprisonment,  by 
virtue  of  any  conditional  pardon,  or  conditional  commutation  of 
his  sentence,  shall  violate  such  condition  or  neglect  to  perform 
it,  his  pardon  or  commutation  shall  be  void  and  he  sliall  be 
remanded  to  the  place  of  his  former  imprisonment  and  there 
confined  for  the  unexpired  term  for  which  he  had  been  sen- 
tenced. "When  complaint,  upon  oath,  shall  be  made  to  a  magis- 
trate, that  any  such  person,  within  his  county,  has  violated  or 
failed  to  perform  the  condition  of  his  pardon  or  commutation,  the 
magistrate  shall  issue  a  warrant  as  provided  in  chapter  two,  title 
three,  part  four  of  this  act.  When  the  defendant  snail  have  been 
brought  before  him,  the  magistrate,  if  there  is  then  sitting  in 
his  county,  anv  of  the  courts  mentioned  in  titles  three  or  five 
of  part  one  of  this  act,  shall  remit  to  it  the  complaint  and 
deposition,  if  any,  that  have  been  taken  before  him.  if  no  such 
court  is  then  in  session  the  magistrate  shall  proceed  to  examina- 
tion of  the  defendant,  in  the  manner  prescribed  in  chapter  seven, 
title  three,  part  four  of  this  act,  and  snail  either  discharge  him  or 
shall  hold  him  to  answer  the  charge  against  him  at  the  next  term 
of  such  court  to  be  held  in  the  county,  and  the  defendant  shall 
either  give  bail  so  to  appear  and  answer,  or  shall  be  committed  as 
prescribed  in  said  chapter  seven.     The  warrant  may  also  be  issued 
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by  any  of  the  courts  mentioned  in  this  section  upon  the  like  com- 
plaint Bfi  if  application  is  made  to  a  magistrate. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  18d5,  chap.  880. 

§  697.  Order  to  show  cause  why  pardon  should  not  be 
adjudged  void ;  trial. —  When  the  defendant  shall  be  brought 
before  the  court  it  shall,  forthwith,  make  an  order  that  the  defend- 
ant show  cause  why  his  pardon  or  comnmtation  should  not  be 
adjudged  to  be  voia,  and  lie  should  not  be  remanded  to  the  place 
of  his  former  imprisonment  for  the  unexpired  term  of  his  sen- 
tence. The  order  shall  set  forth  the  facts  which  constitute  the 
violation  of  or  the  neglect  to  perform  the  condition  of  the  pardon 
or  commutation.  The  defendant  shall  plead  to  said  order  m  writ- 
ing. If  he  admit  the  facts  the  court  shall  at  once  proceed  to 
pronounce  judgment.  If  the  defendant  shall  deny  any  material 
fact,  the  issue  so  loined  shall  be  tried  by  a  jury.  tJ pon  such  trial 
the  people  and  the  defendant  shall  each  be  allowed  five  per- 
emptory challenges,  and  no  more.  Upon  the  return  of  the  ver- 
dict the  court  shall,  without  delay,  proceed  to  judgment.  If  jude- 
ment  is  rendered  against  the  defendant  it  shall  adjudge  that  hiB 
pardon  or  commutation  is  void,  and  shall  commit  him  to  the  place 
of  imprisonment  from  which  he  had  been  discharged,  upon  his 
pardon  or  commutation,  there  to  be  confined  for  that  portion  of 
the  term  of  his  former  sentence  which  had  not  expired,  when  he 
had  been  discharged  by  virtue  of  the  pardon  or  commutation. 

Added  and  in  effect  May  3,  1894 ;  Laws  1894,  ch.  892. 

§  698.  Idem. — If  an  issue  of  fact  upon  a  material  question 
shall  be  raised  by  the  answer  of  the  defendant,  and  it  shall  appear 
that  the  violation  of,  or  the  failure  to  perform  the  condition  took 
place  in  a  county  other  than  that  in  which  the  arrest  was  made, 
the  court  may,  in  its  discretion,  in  furtherance  of  justice  change 
the  place  of  trial  to  such  other  county.  The  papers  in  the  case 
shall  be  filed  with  the  clerk  of  the  county  to  wnieh  the  place  of 
trial  was  changed,  with  the  order  changine  the  place  of  trial,  and 
a  copy  of  such  order  shall  be  sent  to  the  district  attorney  of  such 
county,  and  the  defendant  shall  be  committed  to  the  custody  of 
the  sheriff  of  said  county,  or  be  held  to  bail  to  appear  at  the  next 
term  of  the  court  in  which  the  subsequent  proceedings  shall  be 
had.  All  subsequent  proceedings  shall  be  had  in  the  supreme 
court  or  county  court  of  the  county,  to  which  the  place  of  trial 
had  been  changed,  with  the  same  effect  as  if  they  had  originally 
been  begun  in  that  court. 

In  effect,  as  amended.  Jan.  1.  1896;  Laws  1895,  chap.  880. 
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PART  V. 


1 


or  PBOCBEDIKGS  IK  0OUBT8  OF  8PE0IAL  8S88IOKS  AND 

POLICE  COURTS. 

TiTLB       L   Of  the  PROCEEDmGB  IN  00UBT8  OF  SPECIAL  SB8SI0NB  Of 

THB  COUNTIES  OTHER  THAN  NEW  YORK. 
IL   Of  the  PR0CEEDIN08   IN  THB  COURTS   OF  SPECIAL  BBS- 
8I0NB  IN  THE  dTT  AND  COUNTY  OF  NEW  YORK. 
UL  Of  APPEALS  FROM  THE  COURTS  OF  SPECIAL  SESSIONS. 


TITLE  L 

PBOOEEDIKaS  IN  COURTS  OF  SPECIAL   SESSIOKS  IK  THl 
COUNTIES  OTHER  THAN  NEW  YORK. 

;oN  690.  Charge  to  be  read  to  defendant,  and  he  required  to  plead. 

700.  The  plea,  and  how  put  in. 

701.  Issue,  how  tried. 

702.  Defendant  may  demand  a  trial  by  Jury. 
708.  Jury,  how  summoned. 
704.  Summoning  the  Jury,  and  returning  the  list 
706.  Depositing  ballots  in  box. 

706.  Drawing  the  jury. 

707.  Challenges. 

706.  Talesmen,  when  and  how  ordered  and  summoned 
700.  Punishing  officer  for  not  returning  liBt,  and  issuing  new  ocdtt 

for  jury. 

710.  Jury,  how  constituted. 

711.  Their  oath. 

712.  Trial,  how  conducted. 

718.  Juiy  may  decide  in  court,  or  retire;  oath  of  officer  on  thdl 
retirement 

714.  Delivering  verdict,  and  entry  thereof. 

715.  Discharge  of  jury  without  verdict. 

716.  In  such  case,  cause  to  be  retried. 

717.  Judgment  on  conviction. 
71S.   Judgment  of   imprisonment,  until  fine  be  paid;  extent  ol 

imprisonment. 

719.  Defendant,  on  acquittal,  to  be  discharged;  order  that 
tor  pay  the  costs. 

730.  Judgment  against  prosecutor  for  costs. 
721,  722.  Certificate  of  conviction;  its  form. 


■ 
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Sacnov  71^.  CertifiGaie,  when  filed. 

724.  Certificate,  concliiuye  evidenoe. 
735.  Judgment,  by  whom  ezecated. 

726.  Fine,  by  whom  received  before  commitment,  and  how  applied. 

727.  Fine,  to  whom  paid  after  commitment,  and  how  applied. 

728.  Proceedings  against  magistrate  or  8heri£F,  on  neglect  to  pay  fine 

to  supervisor. 

729.  Subpoenas  for  witnesses,  and  punishing  them  for  disobedience. 

780.  Punishing  jurors  for  non-attendance. 

781.  No  fees  to  jurors  or  witnesses. 

788.  When  defendant  requesU  a  trial  by  police  court,  preliminaiy 

examination  dispensed  with. 
788b  During  time  allowed  for  bail,  and  until  judgment,  defendant  tO 
be  continued  in  custody  of  officer,  or  committed  to  JaiL 

784.  Form  of  commitment 

785.  By  whom  executed. 

786.  Defendant  may  be  admitted  to  balL 

787.  Bail,  how  and  by  whom  taken. 

788.  Form  of  the  undertaking. 

789.  Undertaking,  when  forfeited,  and  action  thereon. 
740.  Forfeiture,  how  and  by  whom  remitted. 

§  699.  Charge  to  be  read  to  defendant,  and  he  re- 
quired to  plead. —  In  the  cases  in  which  the  courts  of  special 
sessions  or  police  courts  have  jurisdiction,  when  the  defendant  is 
brought  before  the  magistrate,  the  charge  against  him  must  be 
distinctly  read  to  him,  and  he  must  be  required  to  plead  thereto. 

People,  ex  reL,  v.  Beatty,  39  Hun,  477;  4  N.  Y.  Cr.  Rep.  288. 

§  700.  The  plea,  and  how  put  in  —  The  defendant  maj 
plead  the  same  pleas  as  upon  an  indictment,  as  provided  in  section 
three  hundred  and  thirty-two.  His  plea  must  be  oi-al,  and  entered 
upon  the  minutes  of  the  court. 

§  701.  Issue,  how  tried.  —  Upon  a  plea  other  than  a  plea  of 
guilty,  if  the  defendant  do  not  demand  a  trial  by  jury,  the  court 
must  proceed  to  try  the  issue. 

See  People  ▼.  JwUees,  74  N.  T.  406;  18  Alb.  L.  J.  254;  People  v,  Oreen,  A 
N.  Y.  Cr.  Rep.  448;  People  v.  Cook,  45  Hun,  37. 

It  is  not  essential  to  a  valid  conviction  that  the  coart  inform  the  prisoner  of 
IiIb  right  to  be  tried  by  a  jary,  or  that  he  should  expressly  waive  such  right. 
People  "v.  Ooodmn,  5  Wend.  251. 

A  oonrt  of  special  sessions  can  only  acquire  jurisdiction  over  the  person  of 
the  accused  upon  his  request  to  be  tried  before  it,  or  his  omission  for  the 
space  of  twenty-four  hours  to  give  bail  for  his  appearance.  People  v.  Berber* 
rich,  20  Barb.  224;  11  How.  Pr.  287.  See  People  v.  Fisher,  20  Barb.  652;  2 
Park.  402;  overruled  in  Wynehamer  v.  People,  18  N.  Y.  878. 
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It  should  affirmatively  appear  on  the  record  that  the  prisoner  expressly 
waived  his  right  to  trial  bv  jury.     People  v.  Jfallon,  89  How.  Pr.  454. 

By  an  election  to  be  tried  by  the  special  sessions  the  defendant  waives  all 
objections  to  the  jurisdiction  of  the  court.  C^U  v.  PeopU,  3  Hun,  187;  6  Th. 
&  C.  808. 

Special  sessions  has  no  jurisdiction  of  the  fraudulent  removal  of  a  debtor's 
property,  unless  the  value  be  less  than  $50.  Thomas  v.  People,  19  Wend. 
480;  Powers  v.  People,  4  Johns.  292. 

A  conviction  for  petit  larceny  is  erroneous  if  neither  the  complaint  nor  the 
warrant  show  the  value  of  the  property  nor  the  place  where  the  offense  was 
committed.     Howell  v.  Pe^tple,  2  Hill,  281. 

Special  sessions  have  jurisdiction  of  petit  larceny.  People  v.  Hawson,  61 
Barb.  619. 

Also  of  the  offense  of  cheating.     People  v.  Miller,  14  Johns.  371. 

But  not  of  malicious  mischief.      Wait  v.  Green,  5  Park.  18o. 

Cannot  try  and  punish  as  a  disorderly  person.    People  v.  Carroll,  3  Park.  78. 

§  702.  Defendant  may  demand  a  trial  by  jury,  —  Before 
the  court  hears  any  testimony  upon  the  trial,  the  defendant  may 
demand  a  trial  by  jury. 

See  People  v.  Oreen,  4  N.  Y.  Cr.  Rep.  443;  People  v.  Cook,  45  Hun,  37. 

The  jurisdiction  of  the  special  sessions  cannot  be  sustained  unless  it  affirma- 
tively appear  on  the  face  of  the  record  that  the  prisoner  expressly  waived  his 
right  to  a  trial  by  jury.     People  v.  Mallon,dd  How.  Pr.  454. 

Can  only  gain  jurisdiction  over  the  person  of  the  accused  upon  his  request 
to  be  tried  before  it,  or  his  omission  for  the  space  of  twenty-four  hours  to  give 
bail  for  his  appearance.     People  v.  Berherrich,  20  Barb.  224;  11  How.  Pr.  280. 

One  accused  before  a  court  of  special  sessions  of  selling  intoxicating  liquors 
in  violation  of  law  is  entitled  to  a  jury  trial.     People  v.  Baird,  11  Hun,  289. 

Must  distinctly  elect  to  be  tried  by  special  sessions.  People  v.  Leid,  19 
Alb.  I..  J.  400. 

§  703.  Jury,  hoT^r  summoned.— If  a  trial  by  jury  bo 
demanded,  the  court  must  forthwith  draw  from  the  box  or  other 
receptacle  kept  and  used  in  accordance  with  the  requirements  of 
the  Code  of  Civil  Procedure,  relative  to  the  drawing  of  jurors  in 
justice  courts-in  civil  cases,  twelve  of  the  ballots  provided  for  in 
section  twenty-nine  hundred  and  ninety  and  twenty-nine 
hundred  and  ninety-one  of  the  Code  of  Civil  Procedure 
to  be  kept  and  used  by  justices  of  the  peace  in  civil 
cases.  If  a  person  whose  name  thus  drawn,  shall,  in  the  opinion 
of  the  court,  reside  more  than  three  miles  from  the  place  where 
the  said  issue  is  to  be  tried,  the  court  may  set  aside  such  juror,  and 
in  that  case  draw  another  ballot,  and  so  can  continue  until  twelve 
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be  drawn  to  serve  as  jurors.  The  court  must  thereupon  insert  the 
names  of  the  persons  so  drawn  in  an  order  directed  to  any  con- 
stable of  the  county,  or  marshal  or  police  officer  of  the  city  or 
village  where  the  offense  is  to  be  tried  and  having  authority  to 
execute  process  of  the  court,  commanding  him  to  summon  the 
persons  therein  named  to  appear  before  the  said  court  at  a  time 
not  more  than  three  days  from  the  time  of  the  making  of  said 
order,  unless  the  trial  of  said  issue  be  longer  adjourned  by  con- 
sent and  at  a  place  named  therein,  to  constitute  a  jury  for  the 
trial  of  the  alleged  offense.  It  shall  be  the  duty  of  every  town  or 
city  clerk  in  this  state,  within  ten  days  after  the  taking  effect  of 
this  act,  to  make  and  deliver  to  every  recorder,  police  justice,  or 
other  judicial  officer  having  authority  to  hold  courts  of  special 
sessions  in  their  respective  towns  or  cities  in  accordance  with  the 
provisions  of  this  title,  a  certified  copy  of  the  jury  list  as  is  now 
required  by  section  twenty-nine  hundred  and  ninety  of  tlie  Code 
of  Civil  Procedure  to  be  furnished  by  them  to  the  justices  of  the 
peace  of  their  various  towns  and  cities  for  the  drawing  of  jurors 
in  civil  actions,  and  any  such  clerk  neglecting  or  refusing  so  to  do 
shall  be  deemed  guilty  of  a  misdemeanor.  The  boxes  or  other 
receptacles  now  used  by  justices  of  the  peace  for  the  purpose  of 
drawing  jurors  in  civil  cases  shall  be  used  by  them  for  drawing 
juroi-s  to  serve  in  courts  of  special  sessions  as  herein  provided, 
and  recorders,  police  justices  and  other  judicial  officers  empowered 
to  hold  such  courts  of  special  sessions,  as  provided  by  this  title, 
are  hereby  required  to  procure  and  use  the  same  in  the  manner 

provided  by  this  section. 
In  effect,  as  amended,  Sept.  1,  1808;  Laws  1808,  eh.  127. 

§  704.  Summoning  the  jury,  and  returning  the  list.— 

The  court  must  deliver,  or  cause  to  be  delivered,  the  said 
order  to  any  officer  to  whom  the  same  is  directed  and  empow- 
ere<l  to  execute  the  same.  The  officer  to  whom  said  order  is  so 
delivered  must  thereupon  summon  personally  each  of  the  persons 
drawn  and  named  therein  to  serve  as  such  jurors  by  exhibiting  to 
them  the  said  order  and  at  the  same  time  reading  to  or  stating  to 
them  the  substance  thereof.  He  shall  then  make  his  return  to 
said  order  certifying  that  he  personally  served  it  upon  each  of  the 
persons  named  therein  and  in  each  case  of  his  being  unable  to  do 
so  the  reason  thereof.     Any  person  po  summoned  not  attending  at 
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tlie  time  and  place  and  not  havjng  sufficient  legal  excuse  for  doing 
so,  specified  in  said  order,  is  hereby  declared  guilty  of  contempt 
of  court  and  is  punishable  by  a  fine  not  exceeding  fifty  dollars  or 
imprisonment  not  more  than  thirty  days,  or  by  both  such  fine  and 
imprisonment. 
In  effect,  as  amended,  Sept.  1, 1898;  Laws  1898.  ch.  127. 

§  705.  Deposltiiij^  ballots  in  box.  —  The  names  of  the  per- 
sons returned  as  jurors  must  be  written  on  separate  ballots,  folded 
as  nearly  alike  as  possible,  so  that  the  name  cannot  be  seen,  and 
must,  under  the  direction  of  the  court,  be  deposited  in  a  box  or 
other  convenient  thing. 

§  706.  DraTKring  the  jury.  —  The  court  must  then  draw  out 
six  of  the  ballots,  successively ;  and  if  any  of  the  persons  whose 
names  are  drawn  do  not  appear,  or  are  challenged  and  set  aside, 
such  further  number  must  be  draw^  as  will  make  a  jury  of  six, 
after  all  legal  challenges  have  been  allowed. 

The  special  sessions  have  no  authority  to  try  a  person  by  a  jury  of  less  than 
six,  though  both  parties  consent  thereto.     Oermond  v.  People,  1  Hill,  348. 

If  one  jury  cannot  agree,  tbe  court  may  discharge  them  and  summon 
another.     Vanderwerker  v.  People,  5  Wend.  530. 

When  a  jury  may  consist  of  six  persons.  People^  ex  rel.  EcldeVt  v.  Glark, 
28  Hun,  874. 

A  statute  increasing  the  jurisdiction  of  certain  courts  is  not  unoonstita- 
tional  merely  because  it  transfers  a  class  of  cases  from  courts  of  record  where 
juries  are  composed  of  twelve  men,  to  justices*  courts,  where  they  consist  of 
six  men.  Daioson  v.  Horan,  51  Barb.  459;  People ^  ex  rel.,  v.  Met.  Board  oj 
Health,  6  Abb.  Pr.  (N.  S.)  105. 

The  right  to  a  common-law  jury  trial  extends  only  to  cases  in  which  it  had 
been  exercised  before  the  adoption  of  the  original  constitution.  Duffy  ▼. 
People,  6  Hill,  75.     See,  also.  People  v.  Justices,  74  N.  Y.  406. 

§  707.  Challejiges.  —  The  same  challenges  may  be  taken  bj 
either  party,  to  the  panel  of  jurors  or  to  an  individual  juror,  as 
on  the  trial  of  an  indictment  for  a  misdemeanor,  so  far  as  appli- 
cable ;  and  the  challenge  must,  in  all  cases,  be  tried  by  the  court 

§  708.  Talesmen,  when  and  how  ordered  and  sam- 
moned.  —  If  six  of  the  jurors  summoned  do  not  attend,  or  be 
not  obtained,  the  court  may  direct  the  officer  to  summon  any  of 
the  bystanders,  or  others  who  may  be  competent,  and  against 
whom  there  is  no  sufficient  cause  of  challenge,  to  act  as  jurors. 


OF  THE  State  of  New  York,  271 

§  709.  Punishing  officer  for  not  returning  list,  and 
Issuing  new  order  for  Jury.—  If  the  officer  to  whom  the 
order  is  delivered  do  not  return  it,  as  required  by  section  seven 
handred  and  four,  he  may  be  punished  by  the  court,  as  for 
contempt ;  and  the  court  must  issue  a  new  order  for  the  summon** 
ing  of  jurors,  in  substantially  the  same  form ;  upon  which  the 
same  proceedings  must  be  had  as  upon  the  one  tirst  issued. 

§  710.  Jury,  how  constituted.— When  six  jurors  appear 
and  are  accepted,  they  constitute  the  jury. 

See  cases  cited  under  g  706,  ante. 

§  711.  Their  oath.  —  The  court  must  thereupon  administer  to 
the  jury  the  following  oath  or  affirmation :  "  You  do  swear  "  [or 
you  do  solemnly  affirm,  as  the  case  may  be],  "  that  you  will  well 
and  truly  try  this  issue,  between  the  people  of  the  state  of  New 
York  and  A.  B.,  the  defendant,  and  a  true  verdict  give,  according 
to  the  evidence." 

§  712.  Trial,  how  conducted.  — After  the  jury  are  sworn, 
they  must  sit  together  and  liear  the  proofs  and  allegations  of  the 
parties,  which  must  be  delivered  in  public,  and  in  the  presence  of 
the  defendant. 

§  713.  Jury  may  decide  in  court,  or  retire ;  oath  of 
officer  on  their  retirement.  —  After  hearing  the  proofs  and 
allegations,  the  jury  may  either  decide  in  court  or  may  retire  for 
consideration.  If  they  do  not  immediately  agree,  an  officer  must 
be  sworn  to  the  following  effect :  "  You  do  swear  that  you  will 
keep  this  jury  together  in  some  private  and  convenient  place, 
without  food  or  drink,  except  bread  and  water,  unless  otherwise 
ordered  by  the  court ;  that  you  will  not  permit  any  person  to 
speak  to  or  communicate  with  them,  nor  do  so  yourself,  unless  it 
be  to  ask  them  whether  they  have  agreed  upon  a  verdict ;  and 
that  you  will  return  them  into  court  when  they  have  so  agreed, 
or  when  ordered  by  the  court." 

§  714.    Delivering  verdict  and  entry  thereof  •— When 

the  jury  have  agreed  on  their  verdict,  they  must  deliver  it  pnblidy 
to  the  court,  which  must  enter  it  in  its  minutes. 

Hee  Paioera  ▼.  People,  4  Johns.  292;  Thomas  v.  People,  19  Wend.  480. 
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§  716.  Discharge  of  jury  without  verdict.—  The  jury 
cannot  be  discharged,  after  the  cause  is  submitted  to  them,  until 
they  have  agreed  upon  and  rendered  their  verdict,  unless  for  some 
cause  within  the  meaning  of  sections  four  hundred  and  twenty- 
eight  and  four  hundred  and  twenty-nine,  the  court  sooner  dis- 
charge them. 

If  the  jurj  cannot  agree  the  ooart  mav  discharge  them  and  summon  another. 
See  VarAervoerker  v.  People,  5  Wend.  530;  Lattimore  v.  People,  10  How.  Pr. 
836. 

§  716.  In  such  cause,  case  to  be  retried.  —  If  the  jury  be 
discharged,  as  provided  in  the  last  section,  the  court  may  pro- 
ceed again  to  the  trial,  in  the  same  manner  as  upon  the  first  trial ; 
and  so  on  until  a  verdict  is  rendered. 

§  717.  Judgment  on  conviction.  —  When  the  defendant 
pleads  guilty,  or  is  convicted  either  by  the  court  or  by  a  jury, 
the  court  must  render  judgment  thereon  of  fine  or  imprisonment 
or  both,  as  the  case  may  require;  but  the  fine  cannot  exceed  fifty 
dollars,  nor  the  imprisonment  six  months. 

See  28  Alb.  L.  J.  480,  520;  §  719,  post ;  People  v.  Palmer,  43  Hun,  408;  6  N.  Y. 
State  Rep.  841;  109  N.  Y.  413;  People  v,  Ramon,  61  Barb.  619;  People,  ex  rel., 
V.  Sadler,  2  N.  Y.  Cr.  Rep.  438;  People,  ex  rel.,  v.  Smith,  28  N.  Y.  State  Rep.  307. 

On  a  conviction  in  a  court  of  special  sessions,  the  sentence  must  be  pro- 
nounced by  the  court  as  such;  and  the  record  must  show  that  the  court  was 
then  in  session.     Lattimore  v.  People,  10  How,  Pr,  336. 

After  a  plea  of  guilty  there  is  nothing  further  for  a  court  to  do  than  to  pro- 
nounce sentence.  The  plea  of  guilty  is  like  the  verdict  of  guilty.  There  is  no 
duty  in  the  court  "to  convict,"  but  only  to  sentence.  When  the  defendant 
pleads  guilty  it  is  not  necessary  that  there  should  be  any  conviction.  People, 
ex  rel,  Evans,  v.  McEwen,  67  How.  Pr.  105;  2  N.  Y.  Cr.  Rep.  313. 

The  Albany  special  sessions  has  jurisdiction  to  impose  a  fine  of  $500  upon 
a  person  convicted  of  petit  larceny.    Matter  of  HaUenbeck,  65  How.  Pr.  401. 

The  relator,  having  been  convicted  by  the  court  of  sessions  of  Otsego 
county  of  the  offense  of  assault  in  the  third  degree,  was  sentenced  to  imprison- 
ment in  a  state  prison  for  one  year.  Upon  an  appeal  from  an  order  made  by  a 
county  judge,  denying  an  application  for  a  discharge  of  the  relator  upon  the 
return  to  a  writ  of  habeas  corpus,  held,  that  although  under  the  provisions  of 
the  Penal  Code  the  court  had  no  power  to  sentence  the  relator  to  an  Imprison- 
ment in  a  state  prison  upon  a  conviction  of  an  assault  in  the  third  degree,  but 
could  only  sentence  him  to  be  imprisoned  in  a  penitentiary  or  county  jail,  yet 
the  order  denying  the  application  should  be  affirmed  for  the  reason  that  the 
error  of  the  court  was  not  one  which  could  be  reviewed  upon  habe^is  corpus. 
For  the  further  reason  that  although  the  sentence  was  absolutely  void,  yet  the 
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relator  was  properly  in  the  custodj  of  the  sheriff  as  a  convicted  but  unsentenced 
prisoner.     People  v.  KeUy,  82  Han,  536;  affirmed,  97  N  Y.  212. 

The  relator  was  convicted  before  a  court  of  special  sessions  of  having  dis- 
posed of  personal  property,  upon  which  he  had  previously  executed  a  chattel 
mortgage,  and  was  sentenced  to  pay  a  fine  of  $250,  and  to  stand  committed  to 
the  county  jail  until  the  fine  should  be  satisfied,  not  exceeding  one  year. 
Held,  that  as  the  power  of  a  court  to  inflict  punishment  is  restricted  by  this 
section  to  a  fine  not  exceeding  (50,  or  an  imprisonment  not  exceeding  six 
months,  the  sentence  imposed  upon  the  relator  was  void.  People  v.  RisUy,  8H 
Hun,  285;  4  N.  Y.  Cr.  Bep.  109;  People  v.  Carter,  48  Hun,  167;  14  Civ.  Proc, 
245;  People  v.  mish,  12  Week.  Dig.  545;  People  v.  Bork,  96  N.  Y.  188-200; 
People,  ex  rel.,  v.  Liscomb,  60  id.  559. 

§  718.  Judgment  of  imprisonment  until  fine  be  paid ; 
extent  of  imprisonment. — A  judgment  that  the  defendant  pay 
a  fine  may  also  direct  that  lie  be  imprisoned  until  the  fine  be 
satisfied ;  specifying  the  extent  of  the  imprisonment,  which  can- 
not  exceed  one  day  for  every  one  dollar  of  the  fine. 

See  §  484,  ante;  Matter  of  Hoffman,  1  X.  Y.  Cr.  Rep.  484;  PeopU,  ex  rel,  v. 
BiOey,  38  Hun.  281;  4  N.  Y.  Cr.  Rep.  110;  People  v.  8utton,  6  N.  Y.  Supp.  96; 
24  State  Rep.  726 ;  MatUr  of  Bray,  84  id.  642. 

§  719.  Defendant,  on  acquittal,  to  be  discharged ;  order 
that  prosecutor  pay  the  costs.  —  When  the  defendant  is 
acquitted,  either  by  the  court  or  by  a  jury,  he  must  be  immedi- 
ately discharged ;  and  if  the  court  certify,  upon  its  minutes,  or 
the  jury  find  that  the  prosecution  was  malicious  or  without  proba- 
ble cause,  the  court  must  order  the  prosecutor  to  pay  the  costs  of 
the  proceedings,  or  to  give  satisfactory  security,  by  a  written 
undertaking,  with  one  or  more  sureties,  to  pay  the  same  to  the 
county  within  thirty  days  after  the  trial. 

See  People  v.  Norton,  83  Hun,  277;  2  N.  Y.  Cr.  Rep.  324;  People  v.  Carr  28 
State  Rep.  287  ;  54  Han,  44S. 

§  720.  Judgment  against  prosecutor  for  costs.  —  If  the 

prosecutor  do  not  pay  the  costs  or  give  security  therefor,  the 

court  may  enter  judgment  against  him  for  the  amount  tliereof, 

which  may  be  enforced  and  appealed  from,  in  all  respects,  in  the 

same  manner  as  a  judgment  rendered  by  a  justice  court  held  by  a 

justice  of  the  peace. 

See  PeapU  ▼.  Norton,  88  Hun,  277;  2  N.  Y.  Cr.  Rep.  824;  People  v.  Carr,  28 
State  Rep.  287;  54  Hun,  445;  People  v.  Oermond,  1  HiH,  343. 

35 
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§  721.  Certificate  of  conviction  ;  its  form. —  Whcu  a 
conviction  is  had  upon  a  plea  of  gnilty,  or  apon  a  trial,  the  coart 
must  make  and  sign  a  certificate  in  substantially  the  following 
form : 

"  Court  of  special  sessions  or  police  court 

"  County  of  Albany^  town  of  Berne  [or  as  the  case  may  be]. 

**Thb  People  of  the  State  of  New  Yoek 

against 
A.  B. 

Jam/aary  1, 18    . 

"  The  above-named  A.  B.,  having  been  brought  before  C.  D., 
justice  of  special  sessions,  justice  of  the  peace  [or  other  magis- 
trate, as  the  case  may  be],  or  police  justice  of  the  town  [or  city 
or  village]  of  [as  the  case  may  be],  charged  with  [briefly  desig- 
nating the  offense]. 

"And  having  thereupon  pleaded  guilty  or  not  guilty  [or  as  the 
case  may  be],  and  demanded  [or  ^failed  to  demand,'  as  the  case 
may  be]  a  jury,  and  having  been  thereupon  duly  tiied,  and  upon 
such  trial  duly  convicted:  It  is  adjudged  that  he  be  imprisoned  in 
the  jail  of  this  county  days  [or '  pay  a  fine  of  dollars, 

and  be  imprisoned  until  it  be  paid,  not  exceeding  days,'  or 

both,  as  the  case  may  be]. 

"  Dated  at  the  town  [or  'city']  of  ,  the  day 

of  •  eighteen  hundred  and 

"C.  D. 

"  Justice  of  the  peace  or  police  justice  or  other  magistrate  [as 
the  case  may  be]  of  the  town  [or  *  city ']  of  [as  the  case  may  be]." 

See  PtopU  V.  HolmeB,  41  Hun,  65;  People  v.  Finn,  87  N.  T.  588. 

The  certificate  of  conviction  of  a  coart  of  special  sessions  must  be  made  dar- 
ing the  session  of  the  conrt,  and  cannot  be  made  by  the  justice  after  the  court 
organized  to  try  the  cause,  has  ceased  to  exist.  People,  ex  rel.  Cook,  v.  Smith, 
28  State  Rep.  306;  citing  People  v.  Starky,  17  id.  234;  Lattijnore  v.  People,  10 
How.  Pr.  336. 

A  court  of  special  sessions  is  a  court  of  limited  jurisdiction;  it  has  no  juris, 
diction  but  what  is  given  by  statute,  and  no  presumption  will  be  indulged  in 
favor  or  support  of  such  jurisdiction.  People  v.  MaUon,  89  How.  Pr.  454.  See, 
also,  Cooley  Const.  Lim.  (4th  ed.)  508-9;  Matter  of  Travis,  55  How.  Pr.  847; 
0  Abb.  N.  C.  70;  Bloom  v.  Burdick,  1  Hill,  130;  Matter  of  Lynch,  9  Abb.  N.  c! 
70;  People,  ex  rel.  ,v.  Board,  etc.,  28  State  Rep.  941 ;  Davideburgh  v.  Knickerbockcf 
Ufe  Ine,  Co.,  90  N.  Y.  526. 
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The  record  of  the  conviction  in  a  ooart  of  special  sessionB  mast  show  the 
jurisdiction  of  the  Justices.  Powers  v.  People,  4  Johns.  392;  Thomoi  v.  PeopU, 
19  Wend.  480. 

A  mitHmtu  issued  upon  conviction  need  not  set  forth  anj  fact  not  required 
by  law  to  be  stated  in  the  record.    People  v.  Moore,  3  Parle.  465. 

Where  a  return  to  a  writ  of  haJbeae  corpus  shows  that  the  relator  is  held 
under  a  commitment  issued  by  a  court  of  special  sessions  after  a  trial  and  con- 
viction by  it,  the  only  question  presented  is,  whether  or  not  such  court  has 
jurisdiction  to  try  the  relator  and  issue  the  commitment.  People  v.  Neiieon, 
10  Hun,  214. 

It  is  not  necessary  that  the  commitment  should  contain  the  names  of  the  wit- 
nesses, or  the  testimony  given  by  them,  it  is  sufficient  if  it  contain  a  brief 
statement  of  the  offense  charged  and  the  conviction  and  judgment  thereon. 
People  V.  NeUeon,  16  Hun,  214.  See,  also,  Matter  of  Ilogan,  55  How.  Pr.  468; 
Matter  of  Svoeetman,  1  Cow.  144. 

The  court  cannot  acquire  jurisdiction  to  try  a  prisoner  for  an  offense  unless 
it  appear  affirmatively  in  the  proceedings  had  before  trial,  that  the  prisoner 
expressly  waived  his  right  to  a  trial  by  jury.  It  will  not  do  to  ask  the  prisoner 
if  he  elects  to  be  tried  by  the  court  of  special  sessions,  but  the  question  must 
be  clearly  put  to  him  if  he  waives  a  trial  by  jury;  and  after  answering  '*  yes  " 
or  *'no,"  that  fact  must  appear  clearly  and  affirmatively.  Even  if  the  return 
of  the  special  sessions  shows  that  the  question  had  been  put  to  the  prisoner 
whether  he  had  waived  a  trial  by  Jury  or  not,  he  has  a  right  to  traverse  such  a 
return  and  show  its  falsity  —  the  court  not  being  a  court  of  record.  People  v. 
MaOon,  39  How.  Pr.  454.     Contra,  People  v.  Goodwin,  5  Wend.  251. 


§  722.  Certificate  of  conviction ;  its  form.  —  If  the 

defendant  have  pleaded  guilty,  instead  of  the  second  paragraph, 
the  certificate  mast  state  substantially  as  follows:  ''And  the 
above-named  A.  B.  having  been  thereupon  duly  convicted,  upon 
a  plea  of  guilty." 

This  form  need  only  to  be  followed  substantially.  People,  ex  rel.  Evans,  ▼, 
McEfoen,  67  How.  Pr.  118;  2  N.  Y.  Cr.  Rep.  318. 

§  723.  Certificate,  when  filed.  —  Within  twenty  days  after 
the  conviction,  the  court  must  cause  the  certificate  to  be  filed  in 
the  office  of  the  clerk  of  the  county. 

See  People  v.  Holmes,  41  Han.  66;  5  N.  Y.  Cr.  Rep.  180. 

This  section  is  merely  directory,  and  it  is  sufficient  if  the  record  is  made  in 
doe  form  though  not  filed  at  the  time  required  by  the  statute.  People,  ex  rel,, 
▼.  Baker,  19  State  Rep.  487. 
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§  724.  Certificate,  conclusive  evidence. —  The  certificate, 
made  and  filed  as  prescribed  in  the  last  two  sections,  or  a  certified 
copy  thereof,  is  conclusive  evidence  of  the  facts  stated  therein. 

See  Peaple,  ex  rel.,  v.  Baker,  19  State  Rep.  487;  PeopU,  ex  rel.  Evans,  v. 
McEwen,  67  How.  Pr.  118;  2  N.  Y.  Cr.  Rep.  312;  Matter  of  NichoU,  19  Abb. 
N.  G.  138;  People,  ex  rel.  McLane,  v.  Whitney,  22  Misc.  Rep.  224. 

§  725.  Judgment,  by  whom  executed. —  The  judgment  must 
be  executed  by  the  sheriff  of  the  county,  or  by  a  constable, 
marshal  or  policeman  of  the  city,  village  or  town  in  which  the 
conviction  is  had,  upon  receiving  a  copy  of  the  certificate  pre- 
scribed in  section  seven  hundred  and  twenty-one,  certified  by  the 
court  or  the  county  clerk. 

See  People  v.  Holmes,  41  Hun,  56;  5  N.  Y.  Cr.  Rep.  130;  People,  ex  rel.,  v. 
MeEwen,  67  How.  Pr.  113;  2  N.  Y.  Cr.  Rep.  312;  People,  ex  rel,  McGraifi,  v. 
Board,  etc.,  119  N.  Y.  126;  People,  ex  rel.  McLane,  v.  Whitney,  22  Misc.  Rep. 
224. 

§  720.  Fine,  by  whom  received  before  oommitmenty 
and  how  applied. — If  a  fine  imposed  be  paid  before  commit- 
ment,  it  must  be  received  by  the  court,  and  within  thirty  daya 
after  its  receipt,  paid  by  sucii  court  to  the  supervisor  of  the  town 
in  and  for  which  such  court  is  held. 

In  effect,  as  amended,  Sept.  1,  1895;  Laws  1895,  chap.  581. 

See  People,  ex  rel. ,  v.  Board,  17  State  Rep.  875. 

§  727.  Fine,  to  whom  paid  after  commitment,  and  how 
applied. —  If  the  defendant  be  committed  for  not  paying  a  fine, 
he  may  pay  it  to  the  sheriff  of  the  county,  but  to  no  other  per- 
son ;  who  must  in  Uke  manner,  within  thirty  days  after  the 
receipt  thereof,  pay  the  same  to  the  supervisor  of  the  town  in 
and  for  which  such  court  is  held. 

In  effect,  as  amended,  Sept.  1,  1895;  Laws  1895,  chap.  581. 

See  People,  ex  rel.,  v.  Board,  17  State  Rep.  875. 

§  728.  Proceedings   against   magistrate   or   sheriff,    on 

neglect  to  pay  fine  to  supervisor. —  If  the  court  or  sheriff 

receiving  the  fine,  fail  to  pay  it  to  the  supervisor  as  provided  in 

the  last  two  sections,  such  supervisor  must  immediately  commence 

an  action  therefor  against  the  sheriff  or  the  magistrate  or  magia* 

trates  composing  the  court  in  the  name  of  his  town. 
In  effect,  as  amended,  Sept.  1,  1895;  Laws  1895,  chap.  581. 

§  729.  SnbpQBnafl  for  witnesses,  and  punishing  them  for 
disobedience. — The  court  may  issue  subpoenas  for  witnpsses.  as 
provided  in  section  six  hundred  and  eight,  and  punish  disobedi* 
ence  thereof,  as  provided  in  section  six  hundred  and  nineteen. 
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§  730.  Ptmiahing  jurors  tor  non-attendance. — ^If  a  person 
Bnmmoned  as  a  juror  fail  to  appear,  he  may  be  punished  by  a  fine 
not  exceeding  five  dollars  imposed  by  the  court,  by  an  order 
entered  in  his  minutes.  The  order  is  deemed  a  judgment,  in  all 
respects,  in  favor  of  the  poor  of  the  town  or  city. 

§  731.  No  fees  to  jurors  or  witnesses. — No  fees  are  payable 
to  a  juror  or  witness,  for  his  service  or  attendance  in  a  court  of 
special  sessions. 
See  §  616,  ante. 

§  732.  When  defendant  requests  a  trial  by  police  court, 
preliminary  examination  dispensed  with.  —  When  the 
defendant,  upon  being  brought  before  the  magistrate,  requests  a 
trial  by  a  court  of  special  sessions,  the  preliminary  examination  of 
the  case  is  dispensed  with. 

§  733.  During  time  allowed  for  bail,  and  until  judg- 
ment, defendant  to  be  continued  in  custody  of  officer 
or  committed  to  jaiL — During  the  time  allowed  to  the  defend- 
ant to  give  bail,  and  until  judgment  is  given,  he  may  be  continued 
in  the  custody  of  the  officer,  or  committed  to  the  jail  of  the 
county  to  answer  the  charge,  as  the  magistrate  may  direct. 

§  734.  Form  of  commitment. —  The  commitment  must  be 
signed  by  the  magistrate,  by  his  name  of  office,  and  must  be  in 
substantially  the  following  form  : 

"  The  sheriff  of  the  county  of  ,  is  required  to  receive  and 
detain  A.  B.,  who  stands  charged  before  me  for  [designating  the 
offense,  generally],  to  answer  the  charge  before  a  court  of  special 
sessions  in  the  town  [or  city]  of  [as  the  case  may  be]. 

"  Dated  at  the  town  [or  city]  of  ,  the  day  oC 

,18     . 

"  0.  D.,  justice  of  the  peace  of  the  town 
[or  city]  of         ,  [as  the  case  may  be].*^ 

See  aathorities  cited  under  §  721,  ante. 

It  is  not  necessary  to  set  forth  in  a  warrant  of  commitment  issued  upon  a 
judgment  of  a  court  of  special  sessions  that  the  prisoner  was  convicted  of  petit 
larceny  charged  as  a  first  offense;  it  is  sufficient  if  it  appears  that  the  coutIc- 
tion  was  for  an  offense  of  which  said  court  had  jurisdiction.  People,  ex  rd.,  v. 
Finn,  87  N.  Y.  588. 
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§  735.  B7  whcm  executed.—  When  oomtnitted,  the  defend 
ant  muBt  be  delivered  to  the  custody  of  the  proper  oflloer,  by  any 
peace  officer  in  the  county  to  whom  the  magistrate  may  deliyer 
the  commitment. 

§  736.  Defbndant  may  be  admitted  to  baiL—  Either 
before  or  after  his  committal,  or  upon  being  committed,  the 
defendant  must,  if  he  require  it,  be  admitted  to  bail. 

§  737.  Ball,  how  and  by  whom  taken. —  The  bail  must 
be  taken  by  the  magistrate,  by  a  written  undertaking,  executed 
by  the  defendant,  with  one  or  more  sufficient  sureties  approved 
by  the  magistrate,  in  a  sum  not  exceeding  two  hundred  dollars. 

§  738.  Form  of  the  imdertaking. —  The  undertaking  most 
be  in  substantially  the  following  form : 

"  A.  B.,  having  been  duly  charged  before  C.  D.,  a  justice  of 
the  peace  in  the  town  [or  city]  of  ,  [as  the  case  may  be]  with 
the  offense  of  [designating  the  offense  generally].  "We  under- 
take jointly  and  severally  that  he  shall  appear  thereon  from  time 
to  time,  until  judgment,  at  a  court  of  special  sessions  in  the  town, 
or  village  [or  city]  of  ,  [as  the  case  may  be],  competent  to  try 
the  case,  or  that  he  will  pay  to  the  county  of  [naming  the 

county  in  which  the  court  is  held]  the  sum  of  dollars  [insert- 
ing the  sum  fixed  by  the  magistrate]. 

"  Dated  at  the  town  [or  city]  of        [as  the  case  may  be]." 

§  739.  Undertaking,  when  forfeited,  and  action  there- 

on.  —  If  the  defendant  fail  to  appear  according  to  the  under- 
taking, the  court,  unless  a  sufficient  excuse  be  shown,  must  declare 
the  undertaking  of  bail  forfeited,  and  the  county  treasurer  must 
immediately  commence  an  action  for  the  recovery  of  the  sum 
mentioned  therein,  in  the  name  of  the  county. 

§  740.  Forfeiture,  how  and  by  whom  remitted.  —  Tlie 
oounty  court  of  the  county,  or  in  the  city  of  New  York,  th© 
supreme  court,  may  remit  the  forfeiture  or  any  part  thereof,  in  the 
cases  and  in  the  manner  provided  in  the  code  of  civil  procedure. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 
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TITLE  11. 

OF  THE  PROCEEDINGS   IN  THE  COURT  OF  SPECIAL  SKBSIOIIB 
IN   THE   CITY   AND   COUNTY   OF  NEW  YORK. 

BacnoN  741.  Police  courts  in  New  York,  to  proceed  as  prescribed  in  last  tiller 

except  as  provided  in  next  seven  sections. 

742.  In  what  cases  to  proceed  to  trial. 

743.  If  Jury  demanded,  magistrate  to  proceed  to  examination  of 

charge. 

744.  Trial  to  be  before  the  court,  without  a  Jury. 

745.  Clerk  to  issue  subpoena,  sign  certificate  of  Judgment,  and  enter 

proceedings  of  court  and  sentences  upon  convictions. 

746.  Fines  before  committal,  to   be   paid   to  clerk;  his  accounts, 

when  and  to  whom  rendered. 

747.  All  other  fines  to  be  paid  to  sheriA  ;  his  account  thereof,  when 

and  to  whom  rendered. 

748.  No  transcript  of  conviction  to  be  filed ;  certified  copy  of  mill* 

utes,  conclusive  evidence. 

§  741.  Police  courts  in  New  Tork,  to  proceed  as  pre* 
scribed  in  last  title,  except  as  provided  in  next  seven 
sections.  —  The  court  of  epecial  sessions,  in  the  city  and  county 
of  New  York,  must  proceed  upon  a  criminal  charge  in  the  man- 
ner prescribed  in  the  last  title,  except  as  provided  in  the  next 
seven  sections,  and  by  special  statutes. 

See  People,  ex  rel.,  v.  Board,  17  State  Rep.  875;  People,  ex  rel.  Murray,  v. 
Justices,  74  N.  Y.  406;  18  Alb.  L.  J.  254. 

§  742.  In  what  cases  to  proceed  to  trial.  —  When  the 
court  of  special  sessions  in  the  city  and  county  of  Kew  York  has 
jurifidiction,  it  must  proceed  to  the  trial  in  the  following  cases : 

1.  When  the  defendant  has  requested  to  be  tried  in  such  court ; 
'  3.  When  (having  omitted  for  twenty-four  hours  to  give  bail,  as 
required  by  the  magistrate  before  whom  he  was  brought,  for  his 
appearance  at  the  next  court  of  general  sessions  of  the  city  and 
county  of  New  York)  a  jury  is  not  demanded  by  him,  on  being 
brought  before  the  court  of  special  sessions  for  trial, 

§  743.  If  Jury  demanded,  magistrate  to  proceed  to 
eoLamination  of  charge.  —  If,  in  the  case  mentioned  in  the 
second  subdivision  of  the  last  section,  a  jury  be  demanded,  the 
court  of  special  sessions  must  proceed  to  the  examination  of  the 
charge^  and  hold  the  defendant  to  answer  or  discharge  him,  in 
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Bame  manner  as  the  magistrate  before  whom  he  was  originally 
brought  might  hare  done. 

§  744.  Trial  to  be  before  court,  without  a  jury.  —  The 
trial  must,  in  all  cases,  be  before  the  court  without  a  jury. 

§  745.  (Jlerk  to  iBSue  subpoe^ias,  sign  certiftcate  of  Judg^ 
ment,  and  enter  proceedings  of  court  and  sentences  upon 
convictions.  —  Subpoenas  for  witnesses,  and  the  certificate  of 
the  judgment,  must  be  signed  by  the  clerk  of  the  court,  who 
must  also  enter  all  the  proceedings  of  the  court,  and  the  sentences 
upon  convictions,  in  a  book  of  minutes,  and  when  necessary 
certify  the  proceedings  of  the  court. 

§  746.  Fines  before  committal,  to  be  paid  to  derk  •  his 
accounts,  when  and  to  whom  rendered,  —  Fines,  imposed 
by  the  court,  must  be  received  by  the  clerk,  if  paid  before  com- 
mittal in  execution  of  the  judgment.  He  must,  every  thirty 
days,  render  to  the  comptroller  of  the  city,  accounts  of  the  flues 
imposed  and  received  by  him,  and  of  the  expenses  attending  the 
court, 

§  747.  All  other  fines  to  be  paid  to  sheriff;  his  account 
thereof  when  and  to  whom  rendered. —  All  fines,  not  paid 
to  the  clerk,  as  provided  in  the  last  section,  must  be  received  by 
the  sheriff  of  the  city  and  county  of  New  York;  who  must, 
within  thirty  days  thereafter,  pay  them  to  the  comptroller  of  the 
city,  in  the  same  manner  as  he  is  required  to  pay  fines  imposed 
by  the  court  of  general  sessions  of  the  city  and  county  of  New 
York,  and  received  by  him. 

§  748.  No  transcript  of  conviction  to  be  filed ;  certified 
copy  of  minutes,  conclusive  evidence.  —  No  transcript  of  a 
conviction,  had  in  a  court  of  special  sessions  in  the  city  and 
county  of  New  York,  need  be  certified  or  filed ;  but  a  copy  of 
the  minutes  of  the  conviction,  certified  by  the  clerk,  is  conclusive 
evidence  of  the  facts  contained  therein. 


[ 
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T£TLE  m. 

OF  APPEALS  FBOK  COURTS  OF  SPECIAL  SESSIONS. 

Bbction  749.  Review  od  appeal  from  minor  courts. 

750.  Appeal,  for  what  causes  allowed. 

751.  Appeal,  how  taken. 

752.  How  allowed. 

758.  Release  on  bail  pending  an  appeal 

754.  Undertaking,  when  and  with  whom  filed. 

765.  Delivery  of  affidavit,  and  allowance  of  appeal,  to  magistrate  off 

clerk  of  police  court,  within  five  days  after  allowance 
76(S.  Return,  when  and  how  made. 

757.  Compelling  return. 

758.  Ordering  and  compelling  further  or  amended  return. 

759.  Appeal,  by  whom  and  how  brought  to  argument. 

760.  If  not  brought  to  argument,  as  provided  in  last  section,  to  be 

dismissed,  unless  continued  for  cause  shown. 

761.  Service  of  return  on  district  attorney,  and  consequences  of 

failure. 

763.  If  brought  to  hearing  by  defendant,  appeal  must  be  argnedt 

though  no  one  oppose,  etc. 
768.  Appeal  to  be  heard  on  original  return. 

764.  What  Judgment  may  be  rendered. 

765.  Judgment  to  be  entered  on  the  minutes. 

766.  Order  upon  Judgment  for  affirmance.    ^ 

767.  Order  upon  Judgment  of  reversal. 

768.  If  new  trial  ordered,  to  be  had  in  county  court,  etc. 

769.  Proceedings  to  carry  judgment  upon  appeal  into  effect,  to  be 

had  in  the  county  court. 

770.  On  Judgment  of  county  court,  defendant  may  appeal  to  appel- 

late division. 

771.  Judgment  of  supreme  court  upon  appeal,  final. 

772.  Proceedings  to  carry  into  effect  judgment  of  supreme  court. 

§  749.  Review  on  appeal  from  minor  courts. —  A  judgment 
npon  conviction,  rendered  by  a  court  of  special  sessions,  police  court, 
police  magistrate,  or  justice  of  the  peace,  in  any  criminal  action  or 
proceedings  or  special  proceeding  of  a  criminal  nature,  including  a 
judgment  of  commitment  made  under  section  two  hundred  and 
ninety-one  of  the  Penal  Code,  may  be  reviewed  by  the  county 
court  of  the  county,  upon  an  appeal  as  prescribed  by  this  title,  and 
not  otherwise ;  and  any  appeals  heretofore  taken  and  allowed  from 
a  judgment  of  any  police  court  or  police  magistrate  in  the  man- 
86 
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ner  that  appeals  are  directed  to  be  taken  and  allowed  by  tbia 
title,  and  now  pending  undetermined  in  any  court  of  this 
Btate,  are  hereby  declared  to  be  legal  and  valid  and  of  the  same 
force  and  effect  as  if  taken  after  the  passage  of  this  act.  An 
appeal  from  a  judgment  of  commitment  made  under  section  two 
hundred  and  ninety- one  of  the  Penal  Code  may  be  allowed  to 
any  person  having,  previous  to  such  commitment,  a  right  to  the 
custody  of  the  child ;  but  upon  such  appeal,  in  addition  to  the 
notice  and  papers  required  by  this  title  to  be  served  on  appeals  in 
criminal  actions,  notice  of  all  proceedings  and  copies  of  the  affi* 
davit  and  allowance  of  appeal  therein  must  be  served  upon  the 
institution  named  in  the  commitment,  and  upon  tlie  society  men- 
tioned in  section  two  hundred  and  ninety-three  of  the  Penal  Code, 
if  there  be  one  within  the  county.  Such  institution  and  society, 
or  either,  shall  have  the  right  to  movo  to  argue  or  dismiss,  and  to 
be  heard  upon  the  argument  of  such  appeal ;  and  shall  have  the 
like  right  to  appeal  from  the  judgment  of  the  county  court  of  the 
county  to  the  supreme  court  as  is  conferred  by  section  seven 
hundred  anJ  oeventy  of  this  Code  upon  a  defendant,  and  to  the 
court  of  appeab  by  section  five  hundred  and  nineteen  of  this 
Code ;  and  pei  ding  any  appeal  and  until  the  final  determination 
thereof  the  child  named  in  the  commitment  must  remain  in  the 
custody  of  the  institution  therein  specified. 

In  effect,  ao  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 

See  PtfrfiU  v.  Tr^imbl ,  1  N.  Y.  Cr.  Rep.  448;  39  Hun.  305;  Penplev,  Norton, 
2  N.  Y.  Cr.  Rep.  1 :2;  3C  Hun,  277;  People,  ex  rel.  Scherer,  v.  WaUh,  67  How. 
Pr.  482;  83  Hun,  U(.  2  N.  Y.  Cr.  Rep.  325;  People  v.  Carj\  54  Hun,  444; 
People  V.  Vitan,  20  Abb.  N.  C.  298;  Killoran  v.  Barton,  36  Hun,  648;  PoopU, 
m  rel.t  v.  Court  of  Sessions,  45  id.  55;  People  v.  Glaae,  65  id.  560. 

§  750.  Appeal,  for  what  causes  allowed An  appeal 

may  be  allowed  for  an  erroneous  decision  or  determination  of  law 
or  fac^t  upon  the  trial. 

§  751.  Appeal,  how  taken — For  the  purpose  of  appealing, 
the  defendant,  or  some  one  on  his  behalf,  must  within  sixty  days 
after  the  judgment,  or  within  sixty  days  after  the  commitment 
•  where  the  appeal  is  from  the  latter,  make  an  aflSdavit  showing 
the  alleged  errors  in  the  proceedings  or  conviction  or  commit- 
ment complained  of,  and  must  within  that  time  present  it  to 
the  county  judge  or  a  justice  of  the  supreme  court,  or  in  the 
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city  and  county  of  New  York,  to  the  recorder  or  a  judge  author- 
ized to  hold  a  court  of  general  sessions  in  that  city,  or  in  the  city 
of  Albany  to  the  recoroer,  and  apply  thereon  for  tne  allowance  of 
the  appeal. 

Amended  1807,  chap.  781;  in  effect  May  24,  1897. 

See  People  ▼.  MeGann,  43  Hun,  57;  People,  ex  rel.,  v.  Beatty,  4  N.  Y.  Cr. 
Rep.  287;  89  Hun,  477. 

§  752.  How  allowed. —  If,  in  the  opinion  ofwthe  judge,  it  is 
proper  that  the  question  arising  on  the  appeal  should  be  decided 
Dy  the  county  court,  he  must  indorse  on  the  affidavit  an  allow- 
ance of  the  appeal  to  that  court ;  and  the  defendant,  or  his  attor- 
ney, must  witnin  five  days  thereafter,  serve  a  copy  of  the  affidavit 
upon  which  the  appeal  is  granted,  together  with  a  notice  that  the 
same  has  been  allowed,  upon  the  district  attorney  of  the  county 
in  which  the  appeal  is  to  oe  heard. 

Amended  by  chap.  536  of  1897.     In  effect  Sept.  1,  1897. 

See  People,  ex  rel.  Baker,  v.  Beatty,  4  N.  Y.  Cr.  Rep.  287;  89  Hun,  477. 

§  753.  Release  on  bail  pending^  an  appeal. — Upon  allowing 
the  appeal,  if  satisfied  that  there  is  a  reasonable  doubt  whether 
the  conviction  should  stand,  but  not  otherwise,  the  judge  may 
take  from  the  defendant  a  written  undertaking,  with  sucn  sure- 
ties as  he  may  approve,  that  the  defendant  wiU  abide  the  judg- 
ment of  the  county  court  upon  the  appeal,  and  may  thereupon 
order  that  he  be  discharged  from  imprisonment,  on  service  of  the 
order  upon  the  officer  having  him  in  custody,  or  if  he  be  not  in 
custody,  that  all  proceedings  on  the  judgment  be  stayed. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 

§  754.  Undertaking,  when  and  with  whom  filed.  —  The 

undertaking  upon  the  appeal  must  be  immediately  filed  with  the 
clerk  of  the  county  court,  and  the  said  clerk  of  the  county  court 
shall  within  five  days  thereafter,  give  notice  to  the  district  attor- 
ney of  the  county  that  such  bond  has  been  filed,  which  notice 
shall  give  the  name  of  the  defendant  and  his  sureties,  the  ofEense 
for  which  the  defendant  was  charged  and  the  amount  of  the  bail 
giveji. 

An^ended  by  chap.  536  of  1897.    In  effect  Sept.  1,  1897. 

§  755.  Delivery  of  affidavit,  and  allowance  of  appeal, 
to  magistrate  or  clerk  of  police  court,  within  five  days 
after  allowance.  —  The  affidavit  and  allowance  of  the  appeal 

must  be  delivered  to  the  magistrate,  or  clerk  of  the  court  rendering  the  judg- 
ment, within  five  days  after  the  allowance  of  the  appeal,  and  when  so 
delivered  the  appeal  is  deemed  taken. 

§  756.  Return,  when  and  how  made.  —  The  magistrate  or 

court  rendering  the  judgment,  must  make  a  return  to  all  the  matters  stated  in 
the  affidavit,  and  must  cause  the  affidavit  and  return  to  be  filed  in  the  office  of 
the  county  clerk  within  ten  days  after  the  service  of  the  affidavit  and  allow- 
ance of  the  appeal. 

In  effect,  as  amended,  Jan.  1.  1896;  Laws  1895,  chap.  880. 

In  People  v.  McGann,  48  Hun.  57,  the  court  say:  *'  When  the  appeal  is  taken 
it  must  be  presumed  the  appellant  knows  what  alleged  errors  be  wants  to 
review.  The  return  is  made  with  reference  to  such  errors  only.  If  this  be  not 
true,  all  sorts  of  technical  objections  may  be  urged  upon  appeal  when  but  one 
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worthless  objection  is  alleged  in  the  affidavit.  It  should  be  presumed  that  the 
proceedings  were  legal  and  valid  unless  it  is  affirmatively  shown  that  they  aie 
otherwise." 

§  757.  Compelling  return. — If  the  return  be  not  made  within 
the  time  prescribed  in  the  last  section,  the  county  court  or  the 
judge  thereof,  may  order  that  a  return  be  made  within  a  speciiied 
time  which  may  be  deemed  reasonable  ;  and  the  court  may,  by 
attachment,  compel  a  compliance  with  the  order. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 

§  758.  Ordering  and  compelling  further  or  amended 
return.  —  If  the  return  be  defective,  a  further  or  amended 
return  may  be  ordered,  and  the  order  may  be  enforced  iu  the 
manner  provided  in  the  last  section. 

§  759.  Appeal,  by  whom  and  how  brought  to  argument. — 

The  appeal  must  be  brought  to  argument  by  the  defendant  at  the 
next  term,  upon  a  notice  of  not  less  than  ten  days  before  said 
term  to  the  district  attorney  of  the  county. 

» 

Amended  by  chap.  601  of  1899.    In  effect  Sept.  1,  1899. 

§  760.  If  not  brought  to  argument,  as  provided  in  last 
section,  to  be  dismissed,  unless  continued  for  cause  shown. 

If  the  defendant  omit  to  bring  the  appeal  to  argument,  as  pro- 
vided in  the  last  section,  the  couii;  must  dismiss  it,  unless  it  con- 
tinue the  same,  by  special  order,  for  cause  shown. 

§  761.  Service  of  return  on  district  attorney,  and  oon^ 
sequences  of  fietilure.  —  The  defendant  must  serve  upon  the 
district  attorney,  a  copy  of  the  return,  with  or  before  the  notice 
of  argument.  If  he  fail  to  do  so,  the  appeal  must  be  dismissed* 
upon  proof  of  the  failui*e,  unless  the  court  otherwise  direct. 

§  762.  If  brought  to  hearing  by  defendant,  appeal  must 
be  argued,  though  no  one  opi)ose,  etc.  —  If  the  appeal  be 
brought  to  hearing  by  the  defendant,  it  must  be  argued,  though 
no  one  appear  to  oppose ;  but  if  brought  on  by  the  district  attor- 
ney, he  may  take  judgment  of  affirmance,  unless  the  defendant 
appear  to  argue  the  appeal. 

§  763.  Appeal  to  be  heard  on  original  return.  —  The 

appeal  must  be  heard  upon  the  original  return;  and  no  copy 
thereof  need  be  furnished  for  the  use  of  the  coxut. 
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§  764.  What  Judgment  may  be  rendered.—  After  hearing 
the  appeal  the  court  muse  give  judgment  without  regard  to  tech- 
nical errors  or  defects  which  have  not  prejudiced  the  substantial 
rights  of  the  defendants,  and  may  render  the  judgment  which  the 
court  below  should  have  rendered,  or  may,  according  to  the  jus- 
tice of  the  case,  affirm  or  reverse  the  judgment,  in  whole  or  in 
part,  as  to  all  or  any  of  the  defendants,  if  there  be  more  than  one, 
or  may  order  a  new  trial,  or  may  modify  the  sentence. 

See  PeopU,  ex  rd,  Stokes,  v.  Ridey,  88  Hun,  282;  4  N.  Y.  Cr.  Rep.  Ill;  Peo- 
ple V.  CutUr,  28  Hun.  465;  1  N.  Y.  Cr.  Rep.  178;  PeopU  v.  Mcintosh,  5  id.  8d; 
People  ▼.  ffarrii,  28  N.  Y.  State  Rep.  301;  PeopU  v.  Upton,  29  id.  779;  Peo- 
pU V.  Moore,  50  Hun,  359;  PeopU  v.  Starke,  17  N.  Y.  Sute  Rep.  237,  238. 

§  765.  Judgment  to  be  entered  on  the  minutea. —  When 
judgment  is  given  upon  the  appeal,  it  must  be  entered  upon  the 
minutes. 

§  766.  Order  upon  judgment   for  affirmance. —  If   the 

judgment  be  affirmed,  the  court  must  direct  its  execution,  and  if 
the  defendant  be  discharged  on  bail,  after  the  commencement  of 
the  execution  of  a  judgment  of  imprisonment,  must  commit  him 
to  the  proper  custody  for  the  remainder  of  his  term  of  imprison* 
ment. 

§  767.  Order  upon  judgment  of  reversaL  — If  the  judg- 
ment be  reversed,  and  the  defendant  be  imprisoned  in  pursuance 
of  the  judgment  of  the  police  court,  the  county  court  must  order 
him  to  be  discharged. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  18d5,  chap.  880. 
See  PeopU  v.  TrumbU,  1  N.  Y.  Cr.  Rep.  446. 

§  768.  If  new  trial  ordered,  to  be  had  in  county  court, 
etc. — If  a  new  trial  be  ordered,  it  must  be  had  in  the  county 
court,  in  the  same  manner  as  upon  an  issue  of  fact  on  an  indict- 
ment ;  and  that  court  may  proceed  to  judgment  and  execution, 
as  in  an  action  prosecuted  by  indictment.  But  where  the  appeal 
was  from  a  judgment  of  commitment  made  under  section  two 
hundred  and  ninety-one  of  the  Penal  Code,  the  new  trial  shall  be 
had  before  the  county  court  without  a  jury. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 

§  769.  Proceedings  to  carry  judgment  upon  appeal  into 
effect,  to  be  had  in  county  court. — If  any  proceeding  be 
necessary  to  carry  the  judgment  upon  the  appeal  into  effect,  they 
must  be  had  in  the  county  court. 

Jnflflect,  as  amended,  Jan.  1,  18i)6;  Liws  lS9o.  (Imp.  880. 


S86  The  Code  of  Criminal  jProcedurb 

§  770.  On  judgment  of  county  court,  defendant  may  appeal 
to  appellate  division. — If  the  judgment  on  the  appeal  be  against 
the  defendant,  he  may  appeal  therefrom  to  the  appellate  division 
of  the  supreme  court,  in  the  same  manner  as  from  a  judgment  in 
an  action  prosecuted  by  indictment,  and  may  be  admitted  to  bail 
upon  the  appeal,  in  like  manner. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 

See  People  v.  TrumbU,  1  N.  Y.  Or.  Rep.  447;  People,  ex  ret.,  v.  (hurt  of  Sea- 
nans,  45  Hun,  54. 

No  appeal  can  be  taken  by  the  people  from  a  judgment  of  a  court  of  sessions 
reversing,  on  an  appeal  taken  thereto,  u  judgment  of  a  court  of  special  ses- 
sions, convicting  the  defendant  of  an  assault.    People  v.  Snyder,  44  Hun,  198w 

§  771.  Judgement  of  supreme  court  upon  appeal  final — 

The  judgment  of  the  appellate  division  of  the  supreme  court 
upon  the  appeal  is  final ;  except  that  where  the  original  appeal 
Was  from  a  judgment  of  commitment  of  a  child,  either  party  may 
appeal  to  the  court  of  appeals  in  like  manner  as  a  defendant  under 
section  five  hundred  and  nineteen  of  this  Code. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 
See  People,  ex  rel,,  v.  Court  of  Sessions,  45  Hun,  64;  People  v.  Snyder,  44 
id.  193. 

§  772.  Proceeding's  to  carry  into  effect  judgement  of 
supreme  court. — The  same  proceedings  must  be  had,  to  carry 
into  efEect  the  judgment  of  the  appellate  division  of  the  supreme 
court  upon  the  appeal,  as  if  it  had  been  taken  upon  a  judgment 
in  an  action  prosecuted  by  indictment. 

in  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 
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Baonoir  778.  In  what  cases  coroner  to  summon  a  Jury;  number  of  Jurors  to 

be  summoned. 
774. 

775.  Witnesses  to  be  subpoenaed. 

776.  Ck)mpelling  attendance  of  witnesses,  and  punishing  their  dlf- 

obedience. 

777.  Verdict  of  the  jury. 

778.  Testimony,  how  taken  and  filed. 

770.  If  defendant  arrested  before  inquisition  filed,  depositions  to  be 
delivered  to  magistrate,  and  by  him  returned. 

780.  Warrant  for  arrest  of  party  charged  by  verdict. 

781.  Form  of  warrant. 
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788.  Proceedings  of  magistrate,  on  defendants  being  brought  before 
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18S.  Coroner  to  deliver  money  or  property  found,  on  deceased,  to 

county  treasurer. 
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§  770.  On  judgement  of  county  court,  defendant  may  appeal 
to  appellate  division. — If  the  judgment  on  the  appeal  be  againet 
the  defendant,  he  may  appeal  therefrom  to  the  appellate  division 
of  the  supreme  court,  in  the  same  manner  as  from  a  judgment  in 
an  action  prosecuted  by  indictment,  and  may  be  admitted  to  bail 
upon  the  appeal,  in  like  manner. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 

See  People  v.  TrumUe,  1  N.  Y.  Cr.  Rep.  447;  People,  ex  rel.,  v.  Court  of  Se*- 
8ions,  45  Hun,  54. 

No  appeal  can  be  taken  by  the  people  from  a  judgment  of  a  court  of  sessions 
reversing,  on  an  appeal  taken  thereto,  a  judgment  of  a  court  of  special  ses- 
sions, convicting  the  defendant  of  an  assault.    People  v.  Snyder,  44  Hun,  198. 

§  771.  Judgment  of  supreme  court  upon  appeal  final. — 

The  judgment  of  the  appellate  division  of  the  supreme  court 
upon  the  appeal  is  final ;  except  that  where  the  original  appeal 
was  from  a  judgment  of  commitment  of  a  child,  either  party  may 
appeal  to  the  court  of  appeals  in  like  manner  as  a  defendant  under 
section  five  hundred  and  nineteen  of  this  Code. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 
See  People,  ex  rel.,  v.  Court  of  Sessions,  45  Hun,  64;  People  v.  Snyder,  44 
id.  193. 

§  772.  Proceeding's  to  carry  into  effect  judgement  of 
supreme  court. — The  same  proceedings  must  be  had,  to  carry 
into  eflPect  the  judgment  of  the  appellate  division  of  the  supreme 
court  upon  the  appeal,  as  if  it  had  been  taken  upon  a  judgment 
in  an  action  prosecuted  by  indictment. 

in  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 
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OF  8PE0IAL  PROCEEDINGS  OF  A  CRIMINAL  NATURE. 

Tttlk        I.  Of  oobonebs'  inquests,  and  the  duties  of  oobonxbb. 
II.  Of  beaboh  warrants. 

ni.  Of  the  outlawry  of  persons  oonvictkd  of  treason. 
lY.  Of  pbooeedinos  against  fugitives  from  justice. 
Y.  Of  proceedings  respecting  bastards. 
VI.  Of  PRooEEDmos  respecting  vagrants. 

YII.    Of  PROCEEDINGS  RESPECTING  DISORDERLY  PERSONS. 

Yin.  Of  proceedings  respecting  the  support  of  poor 

PERSONS. 
IX.    Of  PROCEEDINGS   RESPECTING   MASTERS,   APPRKNTtOXS 
AND   SERVANTS. 

X.  Of  crdonal  statistics. 
XI.  Miscellaneous  provisions  respeoiing  froobeding8 

OF  A  CRIMINAL  NATURE. 

TITLE  I. 

OF  COBONRBS'   INQUESTS,    AND   THE   DUTIES   OF   COBONXBS. 

BaonoN  778.  In  what  cases  coronor  to  summon  a  Jury;  number  of  Juron  to 

be  summoned. 
774. 

775.  Witnesses  to  be  subpoenaed. 

776.  Compelling  attendance  of  witnesses,  and  punishing  their  dlf- 

obedience. 

777.  Verdict  of  the  jury. 

778.  Testimony,  how  taken  and  filed. 

77d.  If  defendant  arrested  before  inquisition  filed,  depositions  to  be 
delivered  to  magistrate,  and  by  him  returned. 

780.  Warrant  for  arrest  of  party  charged  by  verdict. 

781.  Form  of  warrant. 

783.  Warrant,  how  executed. 

788.  Proceedings  of  magistrate,  on  defendants  being  brought  before 

him. 
T84.  Clerk  with  whom  inquisition  is  filed,  to  furnish  magistrate  with 

copy  of  the  same  and  of  testimony  returned  therewith. 
VBS.  Coroner  to  deliyer  money  or  property  found,  on  deceased,  to 

oounty  treasurer. 


288  The  Code  uf  Ckiminal  Peoceduke 

Section  786.  County  treasurer  to  place  money  to  credit  of  county;  and  to  sell 

other  property  and  place  proceeds  to  credit  of  county. 

787.  Money,  when  and  how  paid  to  representatives  of  deceased. 

788.  Supervisors  to   require  statement  under  oath,  from  coroner, 

before  auditing  his  accounts. 

789.  In  New  York,  police  justice  may  perform  duties  of  coroner, 

during  his  inability. 

790.  Compensation  of  coroners. 

§  773.  In  what  cases  coroner  to  summon  a  Jury ;  num- 
ber of  Jurors  to  be  summoned. — Whenever  a  coroner  is  in- 
formed that  a  person  has  been  killed  or  dangerously  wounded  by  an» 
other,  or  has  suddenly  died  under  such  circumstances  as  to  afford  a 
reasonable  ground  to  suspect  that  his  death  has  been  occasioned  by 
the  act  of  another  by  criminal  means,  or  has  committed  suicide, 
he  must  go  to  the  place  where  the  person  is  and  forthwith  inquire 
into  the  cause  of  deatU  or  wounding,  and  in  case  such  death  or 
wounding  occurred  in  a  county  in  which  is  situated  in  whole  or  in 
part  a  city  of  the  first  class,  but  not  otherwise,  summon  not  less 
than  nine  nor  more  than  fifteen  persons,  qualified  by  law  to  serve 
as  jurors,  if  such  death  or  wounding  be  of  a  criminal  nature,  to 
appear  before  him  forthwith  at  a  specified  place,  to  inquire  into 
the  cause  of  the  death  or  wound,  and  if  it  shall  appear  from  the 
sworn  examination  of  the  informant  or  complainant,  or  if  it  shall 
appear  by  the  evidence  taken  on  or  during  the  inquisition,  that 
any  person  or  persons  are  chargeable  with  the  killing  or  wounding, 
or  that  there  is  a  probable  cause  to  believe  that  any  person  or  per- 
sons are  chargeable  therewith,  and  if  such  peraon  or  persons  be 
not  in  custody,  he  must  forthwith  issue  a  warrant  for  the  arrest  of 
the  person  or  persons  charged  with  such  killing  or  wounding ; 
and  upon  the  arrest  of  any  person  or  persons  chargeable  there- 
with, he  must  be  arraigned  before  the  coroner  for  examination, 
and  the  said  coroner  shall  have  power  to  commit  the  person  or 
persons  so  arrested  to  await  the  result  of  the  inquisition.  Any 
coroner  shall  be  disqualified  from  acting  as  such  in  any  case  where 
the  person  killed  or  dangerously  wounded  or  dying  suddenly,  as 
aforesaid,  is  a  co-employe  with  said  coroner,  of  any  person  or  per- 
sons, association  or  corporation,  or  where  it  appears  that  the  killing 
or  wounding  has  been  occasioned,  directly  or  indirectly,  by  the 

employer  of  said  coroner. 
Amended,  Laws  1890,  chap.  464.    In  effect  Sept.  1,  1890. 
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See  Penal  Code,  §  308;  78  Law  Times.  832;  14  Alb.  L.  J.  87;  People  v. 
Mondon,  103  N.  Y.  211;  PtapU  v.  Willet,  »2  id.  29;  P^iopU  v.  Fitzgerald,  105  id. 
146;  43  Hun.  35;  Crisjield  v.  Plerine,  15  id.  202;  County  of  Lancaster  v.  MM- 
ler,  27  Alb.  L.  J.  842. 

In  People  v.  Devine,  44  Cal.  458.  the  court  say:  "  At  common  law,  as  well  as 
under  the  statute  of  Edward  I,  and  our  statute  concerning  coroners,  which  are 
but  declaratory  of  the  common  law.  the  coroner  holding  an  inquest  mper  visum 
corporis  is  in  the  performance  of  functions  judicial  in  their  character  {E.  v. 

WhiU,  3  E.  &  E.  144;  Rep.  Const.  Ct.  So.  Car.  231;  82  Miss.  375);  so  distinctly 

judicial  that  he  is  protected  under  the  principles  which  protect  judicial  officers 

from  responsibility  in  a  civil  action  brought  by  a  private  person.     Oarnett  v. 
Ferrand,  6  Bam.  &  Cress.  611." 

A  statute  made  railroad  companies  liable  *'  for  all  expenses  of  the  coroner 
and  his  inquest,  and  the  burial  of  all  persons  who  may  die  on  the  cars,  or  who 
may  be  killed  by  collision  or  other  accident  occurring  to  such  cars,  or  other- 
wise." Held,  uncon!»titutional  so  far  as  it  attempts  to  make  railroad  companies 
liable  in  cases  where  they  have  violated  no  law  or  been  guilty  of  no  negligence. 
(mio  Railway  Co.  v.  Lackey,  78  111.  55,  259. 

§  774.  Repealed.    Laws  1899,  chap.  464.   In  effect  Sept.  1, 1899. 

§  775.  Witnesaes  to  be  subpoonaed. —  The  coroner  may 
issae  subpoenas  for  witnesses,  returnable  forthwith,  or  at  such  time 
and  place  as  he  may  appoint.  He  must  summon  and  examine 
as  witnesses,  every  person  who,  in  his  opinion,  or  that  of  any  of 
the  jury,  has  any  knowledge  of  the  facts ;  and  he  must  summon 
as  a  witness  a  surgeon  or  physician,  who  must,  in  the  presence  of 
the  jury,  inspect  the  body,  and  giVe  a  professional  opinion  as  to 
the  cause  of  the  death  or  wounding. 

See  People  v.  Beigler,  3  Park.  316. 

The  priaoner  has  no  right  to  cross-examine  witnesses  before  the  coroner,  or 
to  produce  witnesses  in  his  own  behalf.  People  v.  CoUins,2Q  How.  Pr.  Ill; 
11  Abb.  Pr.  406. 

When  a  coroner  directs  a  post-mortem  examination  to  be  made,  he  may,  in 
his  discretion,  determine  whether  any  and  what  persons  shall  be  present 
besides  the  sargeons.     Crisfleld  v.  PerinSt  15  Hun,  200. 

And  it  seems  that  one  saspected  of  the  murder  of  the  person  to  be  examined 
has  no  right  to  be  present;  he  loses  no  legal  right  by  being  excluded.    Id. 

The  coroner  of  New  York  had  no  power  under  the  acts  of  1868  and  1871,  to 
bind  the  city  to  the  expense  of  a  chemical  analysis  of  the  remains  of  a  deceased 
person  to  ascertain  the  cause  of  death.     Doremus  v.  Ifew  York,  6  Daly,  121. 

This  power  has  been  since  conferred  by  the  act  of  1875,  chapter  620. 

The  coroner  is  personally  liable  to  a  physician  employed  by  him  to  examine 
a  body  at  an  inquest,  and  must  charge  the  same  in  his  account  against  the 
county.  Van  Hoevenburgh  v.  Basbrouek,  45  Barb.  197.  See,  also,  People ,  ex 
rel,  Sherman^  v.*  Supervisors,  30  How.  Pr.  173;  Stevens  v.  Com'rs,  46  Ind.  641. 

§  776.  Oompelling  attendance  of  "^tnesseSy  and  pun- 
Uhing  their  disobedience. — A  witness  served  with  a  sub- 
87 
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poena  may  be  compelled  to  attend  and  testify,  or  punished  by  the 
coroner  for  disobedience,  as  upon  a  subpoena  issued  by  a  magis- 
trate, as  provided  in  this  Code. 

See  Code  Civ.  Proc.,  §§  8-13,  853-8e8;  PeapU  v.  Mondon,  103  N.  Y.  211. 

§  777.  Verdict  of  the  jury. —  After  inspecting  the  body  and 

hearing  the  testimony,  the  coroner  must  rendei^  his  decision,  or  if 

in  a  county  where  a  jury  is  summoned,  as  provided  in  section  seven 

hundred  and  seventy-three,  the  jury  must  render  their  verdict, 

and  certify  it  by  an  inquisition  in  writing,  signed  by  him  or  them, 
as  the  case  may  be,  and  setting  forth  who  the  person  killed  or 
wounded  is,  and  when,  where  and  by  what  means  he  came  to  his 
death  or  was  wounded ;  and  if  he  were  killed  or  wounded,  or  his 
death  were  occasioned  by  the  act  of  another,  by  criminal  means, 
who  is  guilty  tliereof ,  in  so  far  as  by  such  inquisition  he  or  such 
jury  has  been  able  to  ascertain. 

Amended  1899,  chap.  464.    In  effect  Sept.  1,  1899. 

See  11  Grim.  Law  Mag.  119;  People  v.  Mondon,  103  N.  Y.  216;  4  N.  Y.  Cr. 
Rep.  556. 

A  coroner  has  no  power  to  hold  a  second  inquest  *'  super  visum  corporis" 
unless  the  first  has  been  vacated  or  set  aside  or  is  absolutely  void.  People  v. 
Budge,  4  Park.  519. 

§  778.  Testimony,  how  taken  and  filed. —  The  testimony  of 

the  witnesses  examined  before  the  coroner  or  the  jury  must  be 

reduced  to  jrriting  bv  the  coroner,  or  under  his  direction,  and 
must  be  forthwith  by  him,  with  the  inquisition  or  decision,  filed  in 
the  office  of  the  clerk  of  the  county  court  of  the  county,  or  of  a 
city  court  having  power  to  inquire  into  the  offense  by  the  inter- 
vention of  a  grand  jury. 
In  effect,  as  amended,  Sept.  1,  1899;  Laws  1899,  chap.  464. 

See  §  395,  ante;  Matter  of  Ramscar,  1  N.  Y.  Cr.  Rep.  33;  C3  How.  Pr.  256; 
10  Abb.  X.  C.  442;  People  v.  Mondoii,  103  N.  Y.  211;  4  N.  Y.  Cr.  Rep.  126; 
People  V.  Taylor,  43  Hun,  419;  People  v.  McOloin,  91  N.  Y.  241. 

Evidence  on  a  trial  for  murder  that  a  witness  who  testified  before  the  coro- 
ner's inquest  is  a  resident  of  another  state  is  sufficient  to  render  admissible  his 
testimony  before  the  coroner.     Johnson  v.  State,  10  S.  W.  Rep.  235. 

§  779.  If  defendant  arrested  before  inquisition  filed, 
depositions  to  be  delivered  to  nis^;istrate,  and  by  him 
returned.  —  If,  however,  the  defendant  be  arrested  before  the 
inquisition  can  be  filed,  the  coroner  must  deliver  it  with  the  tes- 
timony to  the  magistrate  before  whom  the  defendant  is  brought, 
as  provided  in  section  seven  hundred  and  eighty-one,  who  most 
return  it  with  the  depositions  and  statement  taken  before  him,  in 
the  manner  prescribed  in  section  two  hundred  and  twenty-one. 
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§  780.  Warrant  for  arrest  of  party  charged  by  verdict. 

—  If  the  coroner  or  a  jury,  where  a  jury  is  summoned,  finds  that 
the  person  was  killed  or  wounded  by  another,  under  circumstances 
not  excusable  or  justifiable  by  law,  or  that  his  death  was  occa- 
sioned by  the  act  of  another,  by  criminal  means,  and  the  party 
committing  the  act  be  ascertained  by  the  inquisition  or  decision, 
and  be  not  in  custody,  the  coroner  must  issue  a  warrant,  signed 
by  him  with  his  name  of  office,  into  one  or  more  counties,  as  may 
be  necessary,  for  the  arrest  of  the  person  charged. 

Amended,  Laws  1809,  chap.  464.     In  effect  8ept.  1,  1899. 
See  Matter  of  RatMcar,  03  How.  Pr.  255;  1  N.  Y.  Cr.  Rep.  88. 

§  781.  Form  of  warrant. —  The  coroner's  warrant  must  be 
in  substantially  the  following  form  :  County  of  Albany  (or  as  the 
case  may  be).  In  the  name  of  the  people  of  the  state  of  New 
York,  to  any  sheriif,  constable,  marshal  or  policeman  in  this 
county :  An  inquisition  having  been  this  day  found  by  a  coro- 
ner's jury  before  me  (or  a  decision  having  been  made  by  me), 
stating  that  A.  B.  has  come  to  his  death  by  the  act  of  C.  D.  by 
criminal  means  (or  as  the  case  may  be),  as  found  by  the  inquisi- 
tion (or  decision) ;  or,  information  having  been  this  day  laid  before 
me  that  A.  B.  has  been  killed  or  dangerously  wounded  by  C.  D., 
by  criminal  means  (or  as  the  case  may  be),  you  are  hereby  com- 
manded forthwith  to  arrest  the  above-named  C.  D.  and  bring  him 
before  me,  or  in  the  case  of  my  absence  or  inability  to  act,  before 
the  nearest  or  most  accessible  coroner  in  this  county. 

Dated  at  the  city  of  Albany  (or  as  the  case  may  be),  this 

day  of  ,  18    . 

E.  R, 

Coroner  of  the  County  of  AUxmy. 
[Or  as  the  case  may  be.] 
Amended,  Laws  1899,  chap.  464.    In  effect  Sept.  1,  1899. 
See  Matter  ofBanucar,  68  How.  Pr.  255;  1  N.  Y.  Cr.  Rep.  38. 

§  782.  Warrant,  how  executed. —  The  coroner's  warrant 
may  be  served  in  any  comity ;  and  the  officer  serving  it  must  pro- 
ceed thereon,  in  all  respects,  as  upon  a  warrant  of  arrest  on  an 
information,  except  that  when  served  in  another  county  it  need 

not  be  indorsed  by  a  magistrate  of  that  county. 

See  Matter  of  Eamaear,  63  How.  Pr.  255;  1  N.  Y.  Cr.  Rep.  88;  Slater  v. 
Wood,  9  Bosw.  15. 
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§  783.  Frooeedings  of  magistrate  on  defendant's  being 
brought  before  him. — The  ma^strate  or  coroner,  when  the 
defendant  is  brought  before  him,  must  proceed  to  examine  the 
charge  contained  in  the  inquisition  or  information,  and  hold  the 
defendant  to  answer,  or  discharge  him  therefrom  in  the  same 
manner,  in  all  respects,  as  upon  a  warrant  of  arrest  on  an  infor- 
mation. 

See  M-Uter  of  Ramscar,  68  How.  Pr.  256;  1  N.  Y.  Cr.  Rep.  88. 

§  784.  Clerk  with  whom  inquisition  is  filed  to  furnish 
magistrate  with  copy  of  the  same  and  of  testimony 
returned  therewith. — Upon  the  arrest  of  tiie  defendant,  the 
clerk  with  whom  the  inquisition  is  filed,  must,  without  delay, 
furnish  to  the  magistrate  or  coroner  before  whom  the  defendant  is 
brought,  a  certified  copy  of  the  inquisition  and  of  the  testimony 
returned  therewith. 

See  Matter  of  Ramsear,  1  N.  T.  Cr.  Rep.  88;  68  How.  Pr.  255. 

§  785.  Coroner  to  deliver  money  or  property  found  on 
deceased  to  county  treasurer. — The  coroner  must,  withm 
thirty  days  after  an  inquest  upon  a  dead  body,  deliver  to  the 
county  treasurer  any  money  or  other  property  which  may  be  found 
upon  the  body,  unless  claimed  in  the  mean  time  by  the  legal  rep- 
resentatives of  the  deceased.  If  he  fail  to  do  so,  the  treasurer 
may  proceed  against  him  for  its  recovery,  by  a  civil  action  in  the 

name  of  the  county. 
See  Sutton  y.  PvJbUc  Adm'r,  4  Dem.  85. 

§  786.  County  treasurer  to  place  money  to  credit  of 
county,  and  to  sell  other  property  and  place  proceeds  to 
credit  of  county. — Upon  the  delivery  of  money  to  the  treasurer 
he  must  place  it  to  the  credit  of  the  county.  If  it  be  other 
property,  he  must,  within  thirty  days,  sell  it  at  public  auction, 
upon  reasonable  public  notice ;  and  must,  in  like  manner,  place 
the  proceeds  to  the  credit  of  the  county. 
See  8uUon  v.  FMic  AdmW,  4  Dem.  86. 

§  787.  Money,  when  and  how  paid  to  representatives 
of  deceased. — If  the  money  in  the  treasury  be  demanded 
within  six  years,  by  the  legal  representatives  of  the  deceased, 
the  treasurer  must  pay  it  to  them,  after  deducting  the  fees  and 
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expenses  of  the  coroner  and  of  the  county,  in  relation  to  the 
matter,  or  it  may  be  bo  paid  at  any  time  thereafter,  npon  the 
order  of  the  board  of  supervisors. 

See  duUan  ▼.  Public  AdmW,  4  Dem.  85. 

§788.  Sui)ervifior8  to  reqiiire  statement  imder  oath  from 
ooroner,  before  auditixig  his  accoiints. — Before  auditing  and 
allowing  the  account  of  the  coroner,  the  board  of  supervisors 
must  require  from  him  a  statement  in  writing,  of  any  money  or 
other  property  found  upon  persons  on  whom  inquests  have  been 
held  by  him,  verified  by  his  oath,  to  the  effect  that  the  statement 
is  true,  and  that  the  money  or  property  mentioned  in  it  ha3  been 
delivered  to  the  legal  representatives  of  the  deceased,  or  to  the 
county  treasurer. 

See  Moiehoaae*B  SopervisoTB  Manaal,  pp.  280,  281,  486. 

§  789.  In  New  Tork,  polioe  justices  may  perform  dutlea 
of  coroner,  during  his  inability.  —  In  the  city  of  New  York, 
if  the  coroner  be  absent,  or  be  unable  for  any  cause  to  attend, 
the  duties  imposed  by  this  title  may  be  performed  by  a  police 
justice,  but  by  no  other  officer,  with  the  same  authority,  and  sub- 
ject to  the  same  obligations  and  penalties  as  apply  to  the  coroner; 

See  Matt^  ofBam$ear,  68  How.  256;  1  N.  Y.  Cr.  Rep.  88. 

§  790.  Compensation  of  coroners.  7—  The  coroner  is  enti- 
tled, for  his  services  in  holding  inquests  and  performing  any 
other  duty  incidental  thereto,  to  such  compensation  as  defined  by 
special  statutes. 


TITLE  11. 

OF  SEARCH  WARRANTS. 

6lonQR791.  Search  warrant  defined. 

793.  Upon  what  grounds  it  may  be  issued* 

793.  It  cannot  be  issued  but  upon  probable  cause,  supported  \fj 

affidavit 

794.  Before  issuing  warrant,  magistrate  must  examine,  on  oath»  th6 

complainant  and  his  witnesses. 

795.  Depositions,  what  to  contain. 
790.  Magistrate,  when  to  issue  warrant 
797.  Form  of  the  warrant. 
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8flcnoN796.  By  whom  served. 

799.  Officer  may  break  open  door  or  wmdow  to  execute  warrant 

800.  May  break  open  door  or  window  to  liberate  person  acting  Id 

his  aid,  or  for  his  own  liberation. 

801.  When  warrant  may  be  served  in  the  night-time,  and  direction 

therefor. 

802.  Within  what  time  warrant  must  be  executed  and  returned 

803.  Officer  to  give  receipt  for  property  taken. 

804.  Property,  when  delivered  to  magistrate;  how  disposed  of. 

806.  Return  of  warrant,  and  delivery  to  magistrate  of  inventory  of 
property  taken. 

806.  Magistrate  to  deliver  copy  of  inventory  to  the  person  from  whose 

possession  property  is  taken,  and  to  applicant  for  warrant 

807.  If  grounds  for  warrant  controverted,  magistrate  to  take  tes- 

timony. 

808.  Testimony,  how  taken  and  authenticated. 

809.  Property,  when  to  be  restored  to  person  from  whom  it  was  taken. 

810.  Depositions,  search  warrant,  etc.,  to  be  returned  to  county  court 

or  city  court  having  jurisdiction,  etc. 

811.  Maliciously  and  without  probable  cause  procuring  search  war- 

rant, a  misdemeanor. 

812.  Peace  officer,  exceeding  his  authority. 

818.  Person  charged  with  felony  supposed  to  have  a  dangerous 
weapon. 

§  79L  Search,  warrant  defined.  — A  search  warrant  is  an 
order  in  writing,  in  the  name  of  the  people,  signed  by  a  magis- 
trate, directed  to  a  peace  officer,  commanding  him  to  search  for 
personal  property,  and  bring  it  before  the  magistrate. 

See  People  v.  N^oelke,  29  Hun,  461;  1  N.  Y.  Cr.  Bep.  252;  affirmed,  id.  405; 
98  N.  Y.  137. 

§  792.  Upon  what  grounds  it  may  be  issued.  —  It  may 

be  issned  upon  either  of  the  following  grounds : 

1.  When  the  property  was  stolen  or  embezzled ;  in  which  case 
it  may  be  taken,  on  the  warrant,  from  any  house  or  other  place 
in  which  it  is  concealed,  or  from  the  possession  of  the  person  by 
whom  it  was  stolen  or  embezzled,  or  of  any  other  person  in 
whose  possession  it  may  be  ; 

2.  When  it  was  used  as  the  means  of  committing  a  felony ;  in 
which  case  it  may  be  taken,  on  the  warrant,  from  any  house  or 
other  place  in  which  it  is  concealed,  or  from  the  possession  of 
the  person  by  whom  it  was  used  in  the  commission  of  the  crime, 
or  of  any  other  person  in  whose  possession  it  may  be ; 


OF  THK  State  of  Mew  York.  995 

3.  When  it  is  in  the  possession  of  any  person,  with  the  intent 
to  nse  it  as  the  means  of  committing  a  pablic  offense,  or  in  the 
possession  of  another,  to  whom  he  may  have  delivered  it  for  the 
purpose  of  concealing  it,  or  preventing  its  being  discovered ;  in 
which  case  it  may  be  taken,  on  the  warrant,  from  such*  person,  or 
from  a  house  or  other  place  occupied  by  him,  or  under  his  con- 
trol, or  from  the  possession  of  the  person  to  whom  he  may  have 
M  delivered  it. 
See  PeopU  v.  Noelke,  98  N.  Y.  137. 

A  search  warrant  iBsaed  upon  information  upon  oath  that  certain  goods  bad 
been  stolen  bj  A.  and  were  concealed  in  the  house  of  B. ,  commanding  the  oon* 
stable  to  enter  the  said  house  in  the  daj-time  and  search  for  the  goods  stolen 
and  bring  them  with  B.  or  the  person  in  whose  custody  the  goods  should  be 
found,  before  the  justice,  is  a  valid  process.     Bell  v.  Glapp,  10  Johns.  263. 

Of  the  necessity  of  search  warrants  in  cases  of  felony.  City  Bank  y.  Bangi, 
2  Edw.  95. 

§  793.  It  cannot  be  issued  but  upon  probable  cause,  sup- 
ported by  affidavit.  —  A  search  warrant  cannot  be  issued  but 
upon  probable  cause,  supported  by  affidavit,  naming  or  describ- 
faig  the  person,  and  particularly  describing  the  property,  and  the 
place  to  be  searched. 

0.  S.  Const.  Amendment,  4. 

§  794.  Before  iBfluiTig  warrant,  magistrate  must  exam- 

ine,  on  oath,  the  complainant  and  his  witnesses,  —  The 

magistrate  must,  before  issuing  the  warrant,  examine,  on  oath| 

the  complainant  and  any  witnesses  he  may  produce,  and  take 

iheir  depositions  in  writing,  and  cause  them  to  be  subscribed  by 

the  parties  making  them. 
See  BeU  y.  Cktpp,  10  Johns.  268. 

§  795.  X>eiK)eitlons,  what  to  contain.  —  The  depositionB 
must  set  forth  the  facts  tending  to  establish  the  grounds  of  the 
application,  or  probable  cause  for  believing  that  they  exist. 

§  796.  Magistrate,  when  to  issue  warrant.  —  If  the  mag* 
istrate  be  thereupon  satisfied  of  the  existence  of  the  grounds  of 
the  application,  or  that  there  is  probable  cause  to  believe  their 
existence,  he  must  issue  a  search  warrant,  signed  by  him  with  his 
name  of  office,  to  a  peace  officer  in  his  county,  commanding  him 
forthwith  to  search  the  person  or  place  named,  for  the  property 
ipedfied,  and  to  bring  it  before  the  magistrate. 
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§  797.  Form  of  the  warrant.—  The  warrant  must  be  in 
BubBtantially  the  following  form: 

"  County  of  Albany  [or  as  the  case  may  be]. 

"  In  the  name  of  the  people  of  the  state  of  New  York : 

"  To  any  peace  officer  in  the  county  of  Albany  [or  as  the  case 
may  be]  :  Proof  by  affidavit  having  been  this  day  made  before 
me,  by  [naming  every  person  whose  affidavit  has  been  taken], 
that  [stating  the  particular  grounds  of  the  application,  according 
to  section  seven  hundred  and  ninety-two,  or  if  the  affidavit  be  not 
*  positive  that  there  is  probable  cause  for  believing  that,'  stating 
the  ground  of  the  application  in  the  same  manner]. 

"  You  are  therefore  commanded  in  the  day-time  [or  '  at  any 
time  of  the  day  or  night,'  as  the  case  may  be,  according  to  section 
eight  hundred  and  one],  to  make  immediate  search  on  the  person 
of  C.  D.  [or  '  in  the  building  situated,'  describing  it,  or  any  other 
place  to  be  searched,  with  reasonable  particularity  as  the  case  may 
be],  for  the  following  property  [describing  it  with  reasonable 
particularity] :  and  if  you  find  the  same,  or  any  part  thereof,  to 
bring  it  forthwith  before  me  at  [stating  the  place]. 

Dated  at  the  city  of  Albany  [or  as  the  case  may  be],  the 
day  of  y  eighteen  hundred 

"  E.  R, 
"  Justice  of  the  peace  of  the  city  [or  town], 
of  [or  as  the  case  may  be]." 

Requisites  of  a  valid  search  warrant.    Johnson  y.  Oomstoekt  14  Hun,  S88. 

A  search  warrant  legally  and  regularly  issued  and  duly  executed  in  the  day 
time  is  a  protection  as  well  to  the  party  on  whose  oath  it  was  issued,  as  to  the 
officer  who  executed  it.    BetUy  ▼.  Perkins,  0  Wend.  382. 

§  798.  By  whom  served. —  A  search  warrant  may,  in  aU 
cases,  be  served  by  any  of  the  officers  mentioned  in  its  direction, 
bat  by  no  other  person,  except  in  aid  of  the  officer,  on  his  requiring 
it,  he  being  present  and  acting  in  its  execution. 

See  Bdl  ▼.  Clapp,  10  Johns.  263. 

§  7.99.  Officer  may  break  open  door  or  window,  to 
execute  warrant. —  The  officer  may  break  open  an  outer  or 
inner  door  or  window  of  a  building,  or  any  part  of  the  building, 
or  any  thing  therein,  to  execute  the  warrant,  if ,  after  notice  oi 
his  authority  and  purpose,  he  be  refused  admittance. 
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The  officer,  in  the  execution  of  a  search  warrant,  after  a  demand  and  refusal 
Co  open  the  outer  or  other  door  of  the  house,  may  break  it  open.  BeU  y.  Clapp, 
10  Johns.  263. 


§  800.  May  break  open  door  or  window  to  liberate  per- 
son acting  in  his  aid,  or  for  his  own  liberation.  — He  may 
break  open  any  outer  or  inner  door  or  window  of  a  bailding  for 
the  purpose  of  liberating  a  person  who,  having  entered  to  aid 
him  in  the  execution  of  the  warrant,  is  detained  therein,  or  when 
necessary  for  his  own  liberation. 

See  BeU  v.  Clapp,  10  Johns.  263. 

§  801.  When  warrant  may  be  served  in  the  night-time, 
and  direction  therefor. — The  magistrate  must  insert  a  direction 
in  the  warrant  that  it  be  served  in  the  day-time,  unless  the  affida- 
vits be  positive  that  the  property  is  on  the  person  or  in  the  place 
to  be  searched ;  in  which  case  he  may  insert  a  direction  that  it  be 
served  at  any  time  of  the  day  or  night. 

§  802.  Within  what  time  warrant  must  be  executed  and 
returned. — A  search  warrant  must  be  executed,  and  returned  to 
the  magistrate  by  whom  it  was  issued,  if  issued  in  the  city  and 
county  of  New  York,  within  five  days  after  its  date,  and  if  in 
any  other  county,  within  ten  days.  After  the  expiration  of  those 
times  respectively,  the  warrant,  unless  executed,  is  void. 

§  803.  Officer  to  give  receipt  for  property  taken. — When 
the  officer  takes  property  under  the  warrant,  he  must  give  a 
receipt  for  the  property  taken  [specifying  jt  in  detail],  to  the 
person  from  whom  it  was  taken  by  him,  or  in  whose  possession 
it  was  found,  or,  in  the  absence  of  any  person,  he  must  leave  it 
in  the  place  where  he  found  the  property. 

§  804.  Property,  when  delivered  to  magistrate  how  dis< 

poised  o£ — When  the  property  is  delivered  to  the  magistrate,  he 
must,  if  it  was  stolen  or  embezzled,  dispose  of  it  as  provided  in 
sections  six  hundred  and  eighty-seven  to  six  hundred  and  eighty- 
nine,  both  inclusive.  If  it  were  taken  on  a  warrant  issued  on 
the  grounds  stated  in  the  second  and  tliird  subdivisions  of  section 
seven  hundred  and  ninety-two,  he  must  retain  it  in  his  possession, 
subject  to  the  order  of  the  court  to  which  he  is  required  to  return 
the  proceedings  before  him,  or  of  any  other  court  in  which  the 
offense,  in  respect  to  which  the  property  was  taken,  is  triable. 
88 
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§  805.  Betum  of  warrant,  and  delivery  to  magistrate 
of  inventory  of  property  taken. — The  officer  must  forthwith 
return  the  warrant  to  the  magistrate,  and  deliver  to  him  a  written 
inventory  of  the  property  taken,  made  publicly,  or  in  the  pres- 
ence of  the  person  from  whose  possession  it  was  taken,  and  of 
the  applicant  for  the  warrant,  if  they  be  present,  verified  by  the 
affidavit  of  the  officer,  and  taken  before  the  magistrate,  to  the 
following  effect :  "  I,  A.  B.,  the  officer  by  whom  this  warrant 
was  executed,  do  swear  that  the  above  inventory  contains  a  true 
and  detailed  account  of  all  the  property  taken  by  me  on  the 
warrant." 

§  806.  Magistrate  to  deliver  copy  of  inventory  to  the 
person  from  whose  i>oese6sion  property  is  taken,  and 
to  applicant  for  warrant.  —  The  magistrate  must  thereupon 
if  required,  deliver  a  copy  of  the  inventory  to  the  person  from 
whose  possession  the  property  was  taken,  and  to  the  applicant  for 
the  warrant. 

§  807.  If  grounds  fbr  warrant  controverted,  magistrate 
to  take  testimony.  —  If  the  grounds  on  which  the  warrant  was 
issued  be  controverted,  the  magistrate  must  proceed  to  take  testi- 
mony in  relation  thereto. 

§  808.  Testimony,  how  taken  and  authenticated.  —  The 

testimony  given  by  each  witness  must  be  reduced  to  writing  and 
anthenticated  in  the  manner  pi*e8cribed  in  section  two  hundred. 

§  809.  Property,  when  to  be  restored  to  person  from 
whom  it  was  taken.  —  If  it  appear  that  the  property  taken  is 
not  the  same  as  that  prescribed  in  the  warrant,  or  that  there  is  no 
probable  cause  for  believing  the  existence  of  the  grounds  on 
which  the  warrant  was  issued,  the  magistrate  must  cause  it  to  be 
restored  to  the  person  from  whom  it  was  taken, 

§  810.  Depositions,  search  warrant,  etc.,  to  be  returned  to 
county  court  or  city  court  having  jurisdiction,  etc.— The 

magistrate  must  annex  together  the  depositions,  the  search  war- 
rant and  jeturn,  and  the  inventory,  and  return  them  to  the  next 
*  county  court  of  the  county  or  city  court,  having  power  to  inquire 
into  the  offense  in  respect  to  which  the  search  warrant  was  issued, 
by  the  intervention  of  a  grand  jury,  at  or  before  its  opening  on 

the  first  day. 
In  effect,  as  amended,  Jan.  1,  1896;  Laws  1896,  chap.  880. 
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§  811.  Maliciously  and  without  probable  cause  procur- 
ing searcli  warrant,  a  misdemeanor.  —  A  person  who  mail- 
ciously  and  without  probable  cause,  procures  a  search  warrant  to 
bo  iesnod  and  executed,  is  guilty  of  a  misdemeanor. 

§  812.  Peace  officer,  exceeding  his  authority.  —  A  peace 
officer  who,  in  executing  a  search  warrant,  willfully  exceeds  his 
authority,  or  exercises  it  with  unnecessary  severity,  is  guilty  of  a 
misdemeanor. 

See  Penal  Code,  §  120. 

§  813.  Person  charged  with  Mony  supposed  to  have 
a  dangerous  weapon,  etc. —  When  a  person  charged  with 
felony  is  supposed  by  the  magistrate  before  whom  he  is  brought, 
to  have  upon  his  person  a  dangerous  weapon,  or  any  thing  which 
may  be  used  as  evidence  of  the  commission  of  the  offense,  the 
magistrate  may  direct  him  to  be  searched  in  his  presence,  and  the 
weapon  or  other  thing  to  be  retained,  subject  to  his  order  or  the 
order  of  the  court  in  which  the  defendant  may  be  tried. 


TITLE  III. 

or  THB    OUTLAWRY   OF  PERSONS   CONVICTED   OF   TREASON. 

BacnoK  814.  When  application  for  outlawry  may  be  made. 

815.  On  what  proof  to  be  made. 

816.  Order  that  the  defendant  appear  to  receive  judgment,  or  be 

outlawed. 

817.  Publication  of  order. 

818.  Judgment  on  appearance  of  defendant,  or  on  his  not  appearing. 

819.  Effect  of  the  Judgment. 

820.  Filing  judgment  roll,  and  transcripts  thereof. 

821.  Judgment  roll,  of  what  to  consist. 

822.  Appeal  may  be  at  any  time  taken,  by  defendant,  from  judgment 
828.  Appeal,  how  taken,  and  proceedings  thereon. 

824.  Effect  of  reversal. 

825   Defendant  may  be  arrested  to  receive  judgment,  notwithstan^ 

ing  outlawry. 
826.  No  other  proceeding  for  outlawry  in  criminal  cases  allowed. 

{  814.  When  applicatioxi  for  outlawry  may  be  xnade.^ 

Wleiiy  upon  a  bench  warrant  issued  for  the  apprehension  of  a 
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person  who  has  pleaded  guilty,  or  against  whom  a  verdict  has 
been  rendered  upon  an  indictment  for  treason,  it  is  duly  returned 
that  the  defendant  cannot  be  found,  the  district  attorney  of  the 
county  may  apply  to  the  court  in  which  the  conviction  was  had, 
for  judgment  of  outlawry. 

§  815.  On  what  proof  to  be  made. —  The  application  must 
be  founded  upon  the  return  of  the  bench  warrant,  and  npou 
proof,  by  affidavit,  that  the  defendant  has  escaped,  and  on  dill- 
gent  search  cannot  be  found  within  the  county. 

§  816.  Order  that  the  defendant  appear  to  receive  judg- 
menty  or  be  outlawed.  —  The  court,  upon  being  satisfied  that 
the  defendant  has  escaped,  and  cannot,  upon  diligent  search,  be 
found  in  the  county,  must  make  an  order  that  he  appear  on  the 
first  day  of  the  next  term,  to  receive  judgment  upon  the  convic- 
tion or  be  outlawed. 

§  817.  Publication  of  order.  —  The  order  must  be  imme* 
diately  published,  once  a  week  for  six  successive  weeks,  in  a 
newspaper  published  in  the  county,  and  in  the  state  paper.  The 
expense  of  the  publication  is  a  county  charge. 

§  818.  Judgment  on  appearance  of  defendant,  or  on  hia 
not  appearing.  —  If  the  defendant  appear,  judgment  must  be 
rendered  against  him  upon  the  conviction.  If  he  do  not  appear, 
the  court,  upon  proof  of  the  due  publication  of  the  order,  must 
render  judgment  that  the  defendant  be  outlawed,  and  that  all  hiB 
civil  rights  be  forfeited. 

§  819.  Effect  of  the  judgment.  —  The  defendant  is  there- 
upon deemed  civilly  dead,  and  forfeits  to  the  people  of  this  state, 
during  his  life-time,  and  no  longer,  all  freehold  estate  in  real 
property,  of  which  he  was  seized  in  his  own  right,  at  the  time  of 
committing  the  treason,  or  at  any  time  thereafter,  and  all  his 
personal  property. 
.   Bee  Penal  Code,  g  710. 

§  820.  Filing  Judgment  roll,  and  tranacriptB  thereof  — 

Upon  a  judgment  of  outlawry,  the  judgment  roll  must  be  made 
up,  and  filed  with  the  clerk  of  the  county  in  which  the  convic- 
tion was  had,  and  docketed  with  the  same  effect  as  in  a  dviJ 
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action.  A  transcript  thereof  maj'  also  be  tiled  and  docketed, 
with  the  like  eflEect,  in  any  other  county. 

§  821.  Judgment  roll,  of  what  to  consist.  —  The  judg- 
ment roll  consists  of  the  several  matters  prescribed  in  section 
four  hundred  and  eighty-five,  except  the  fifth  subdivision;  to 
which  must  be  annexed  a  certified  copy  of  the  order  to  appear 
for  judgment,  the  affidavits  proving  its  publication,  and  a  certi- 
fied copy  of  the  judgment  of  outlawry. 

§  822.  Appeal  may  be  at  any  time  taken  by  defendant 
from  judgment.  —  An  appeal  may  be  taken  by  the  defendant^ 
at  any  time,  from  a  judgment  of  outlawry. 

§  823.  Appeal,  how  taken,  and  proceedings  thereon.  — 

The  appeal  may  be  taken  in  person  or  by  counsel,  in  the  same 
manner,  and  the  proceedings  thereon  are  the  same  as  upon  an 
appeal  from  a  judgment  of  conviction  on  an  indictment. 

§  824.  Effect  of  reversal  —  If  the  judgment  be  reversed  on 
appeal,  the  defendant  is  restored  to  his  civil  rights. 

§  825.  Defendant  may  be  arrested  to  receive  judgment^ 
notwithstanding  outlawry.  —  Notwithstanding  judgment  of 
outlawry  against  the  defendant,  he  may  be  arrested  at  any  time 
thereafter  to  receive  judgment  upon  the  conviction. 

§  826.  No  other  proceeding  for  outlawry  in  criminal 

cases  allowed.  —  No  other  proceeding  for  the  outlawry  of  the 
defendant  in  a  criminal  action  can  be  had  than  that  provided  in 
this  title. 


TITLE  IV. 


OF   PBOOEEDINOS    AGAINST   FUGITIVES   FROM   JUSTICE. 

Chaftbr  I.  Fugitives  from  another  state  or  territory,  into  this  state. 
II.  Fagitives  from  this  state,  into  another  state  or  territory. 
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CHAPTER  I. 

FUGITIVES  FBOM  ANOTHER  STATE  OR  TEBBITOBT  INTO  THIS  STATE. 

Section  827.  To  be  delivered  up  hj  the  governor,  on  demand,  etc. 

828.  Magistrate  to  issue  warrant. 

829.  Proceedings  for  arrest  and  commitment  of  the  person  charged* 

830.  When,  and  for  what  time  to  be  committed. 

881.  His  admission  to  bail. 

882.  Magistrate  to  give  notice  to  the  district  attorney,  of  the  name  of 

the  person  and  the  cause  of  his  arrest. 
888.  District  attorney  to  give  notice  to  executive  anthorty  of  the  state 
or  territory,  etc. 

884.  Person  arrested  to  be  discharged,  unless  surrendered  within  the 

time  limited. 

885.  Magistrate  to  return  his  proceedings  to  the  next  court  of  sessions; 

proceedings  thereon. 

§  827.  To  be  delivered  up  by  the  goveraor,  on  demand, 
etc. —  It  shall  be  the  duty  of  the  governor,  in  all  eases 
where,  by  virtue  of  a  requisition  made  upon  him  by  the  gover- 
nor of  another  state  or  territory,  any  citizen,  inhabitant  or 
temporary  resident  of  this  state  is  to  be  arrested,  as  a  fugi- 
tive from  justice  (provided  that  said  requisition  be  accom- 
panied by  a  duly  certified  copy  of  the  indictment  or  information 
from  the  authorities  of  such  other  state  or  territory,  charging 
such  person  with  treason,  felony  or  crime  in  such  state  or  terri- 
tory), to  issue  and  transmit  a  warrant  for  such  purpose  to  the 
sheriflE  of  the  proper  county  or  his  under  sheriflF,  or  in  the  cities  of 
this  state  (except  in  the  city  and  county  of  New  York,  where  such 
warrant  sliall  only  be  issued  to  the  superintendent  or  any  inspector  of 
police)  to  the  chiefs,  inspectors  or  superintendents  of  police,  and 
only  such  officers  as  are  above  mentioned,  and  such  assistants  a3 
they  may  designate  to  act  under  tl)eir  direction  shall  be  compe- 
tent to  make  service  of  or  execute  the  same.  The  governor  may 
direct  that  any  such  fugitive  be  brought  before  him,  and  may  for 
cause,  by  him  deemed  proper,  revoke  any  warrant  issued  by  him, 
as  herein  provided.  The  officer  to  whom  is  directed  and  in- 
trusted the  execution  of  the  governor's  warrant  must,  within 
thirty  days  from  its  date,  unless  sooner  requested,  return  the  same 
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and  make  return  to  the  governor  of  all  liis  proceedings  had 
thereunder,  and  of  all  facts  and  circamstances  relating  thereto. 
Any  oflScer  of  this  state,  or  of  any  city,  county,  town  or  village 
thereof,  mnst,  upon  request  of  the  governor,  furnish  him  with 
such  information  as  he  may  desire  in  regard  to  any  person  or 
matter  mentioned  in  this  chapter. 

2.  Before  any  oflBcer  to  whom  such  warrant  shall  he  directed 
or  intrusted  shall  deliver  the  person  arrested  into  the  custody  of 
the  agent  or  agents  named  in  the  warrant  of  tiie  governor  of  this 
state,  such  officer  must,  unless  the  same  be  waived,  as  hereinafter 
stated,  take  the  prisoner  or  prisoners  before  a  judge  of  the 
supreme  court,  or  a  county  judge,  who  shall,  in  open  court  if  in 
session,  otherwise  at  chambers,  inform  the  prisoner  or  pris- 
oners of  the  cause  of  his  or  their  arrest,  the  nature  of  the 
process,  and  instruct  him  or  them  that  if  he  or  they  claim 
not  to  be  the  particular  person  or  persons  mentioned  in  said 
requisition,  indictment,  affidavit  or  warrant  annexed  thereto, 
or  in  the  warrant  issued  by  the  governor  thereon,  he  or 
they  may  have  a  writ  of  habeas  corpus  upon  filing  an  affi- 
davit to  that  effect.  Said  person  or  persons  so  arrested  may, 
in  writing,  consent  to  waive  the  right  to  be  taken  before 
said  court  or  a  judge  thereof  at  chambers.  Such  consent  or 
waiver  shall  be  witnessed  by  the  officer  intrusted  with  the  execu- 
tion of  the  warrant  of  the  governor,  and  one  of  the  judges  afore- 
said or  a  counselor  at  law  of  this  state,  and  such  waiver  shall  be 
immediately  forwarded  to  the  governor  by  the  officer  who 
executed  said  warrant.  If,  after  a  summary  hearing  as  speedily 
as  may  be  consistent  with  justice,  the  prisoner  or  prisoners  shall 
be  found  to  be  the  person  or  persons  indicted  or  informed  against, 
and  mentioned  in  the  requisition,  the  accompanying  papers  and 
the  warrant  issued  by  the  governor  thereon,  then  the  court  or 
judge  shall  order  and  direct  the  officer  intrusted  with  the  execu- 
tion of  the  said  warrant  of  the  governor  to  deliver  the  prisoner  or 
prisoners  into  the  custody  of  the  agent  or  agents  designated  in 
the  requisition  and  the  warrant  issued  thereon,  as  the  agent  or 
agents  upon  the  part  of  such  state  to  receive  him  or  them ;  other- 
wise to  be  discharged  from  custody  by  the  court  or  judge.  If 
upon  such  hearing  the  warrant  of  the  governor  shall  appear  to 
be  defective  or  improperly  executed,  it  shall  be  by  the  court  or 
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judge  returned  to  the  governor,  together  with  a  statement  of  the 
defect  or  defects,  for  the  purpose  of  being  corrected  and  returned 
to  the  coSirt  or  judge,  and  such  hearing  shall  be  adjourned  a  suffi- 
cient time  for  the  purpose,  and  in  such  interval  the  prisoner  or 
prisoners  shall  be  held  in  custody  until  such  hearing  be  finally 
disposed  of. 

3.  It  shall  not  be  lawful  for  any  person,  agent  or  officer  to  take 
any  person  or  persons  out  of  this  state,  upon  the  claim,  ground  or 
pretext  that  the  prisoner  or  prisoners  consent  to  go,  or  by  reason 
of  his  or  their  willingness  to  waive  the  proceedings  afore  described, 
and  any  officer,  agent,  person  or  persons  who  shall  procure,  incite 
or  aid  in  the  arrest  of  any  citizen,  inhabitant  or  temporary  resi- 
dent of  this  state,  for  the  purpose  of  taking  him  or  sending  him 
to  another  state,  without  a  requisition  first  duly  had  and  obtained, 
and  without  a  warrant  duly  issued  by  the  governor  of  this  state, 
served  by  some  officer  as  in  this  section  provided,  and  without, 
except  in  case  of  waiver  in  writing  as  aforesaid,  taking  him  before 
*  a  court  or  judge  as  aforesaid,  unless  in  pursuance  to  the  provisions 
of  the  following  sections  of  this  chapter,  and  any  officer,  agent, 
person  or  persons  who  shall,  by  threats  or  undue  influence,  per- 
suade any  citizen,  inhabitant  or  temporary  resident  of  this  state  to 
sign  the  waiver  of  his  right  to  go  before  a  court  or  judge  as  here- 
inbefore provided,  or  who  shall  do  any  of  the  acts  declared  by 
this  chapter  to  be  unlawful,  shall  he  guilty  of  a  felony,  and  upon 
conviction  be  sentenced  to  imprisonment  in  a  state  prison  or 
penitentiary  for  the  term  of  one  year.  Any  willful  violation  of 
this  act  by  any  of  the  above-named  officers  shall  be  deemed  a 

misdemeanor  in  office. 
In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  eh.  880. 

See  generally,  2  N.  Y.  L.  J.  1989;  6  Eng.  Rep.  188;  28  id.  3d;  87  id.  131;  20 
Alb.  L.  J.  425;  18  id.  166;  7  Am.  Law  Rec.  71^-734;  1  Rob.  Prac.  3-48;  1  Bisb. 
Crim.  Law,  g  135  et  seq.;  1  Bisb,  Crim.  Proc.,  §  219  et  seq.;  7  Abb.  Pr.  (N.  S.) 
95-106;  7  Abb.  N.  C.  43  ;  57  Am.  Dec.  389-400. 

As  to  the  distinction  between  the  executive  and  judicial  functions  in  inter, 
state  extradition  cases,  see  2  Crim.  L.  Mag.  84. 

As  to  powers  of  governors  of  states  in  inter-state  extradition,  see  Knov>lton*9 
Case,  5  Crim.  L.  Mag.  250,  257,  note. 

As  to  revocation  of  a  governor's  warrant,  see  Work  v.  Carrington,  84  Ohio 
St.  64;  82  Am.  Rep.  845. 

The  Federal  Constitution,  art.  4,  g  2,  subdiv.  2,  provides:  "  A  person  charged 
in  an  J  state  with  treason,  felony,  or  other  crime,  who  shall  flee  from  justice 
and  be  found  in  another  state,  shall,  on  demand  of  the  executive  authority  of 
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the  state  from  which  he  fled,  be  delivered  up  to  be  removed  to  the  state  having 
jarisdiction  of  the  crime."  See,  also,  United  States  Revised  Statutes,  §§  5270- 
5280;  Gould  &  Tucker's  Notes,  979;  People,  ex  rel.,  v.  Byrnes,  83  Hun,  98;  2 
N.  Y.  Cr.  Rep.  398;  People,  ex  rel.,  v.  Donohue,  84  N.  Y.  438. 

A  state  statute  providing  fur  the  surrender  of  fugitives  from  the  Justice  of 
foreign  countries  is  unconstitutional.  People,  ex  rel.  Barlow,  v.  Curtis,  50 
N.  Y.  321;  10  Am.  Rep.  488;  affirming  44  How.  Pr.  171. 

To  authorize  the  surrender  of  a  fugitive  from  justice,  there  must  be  a  de« 
mand  bj  the  executive  of  the  state  from  which  he  fled,  a  copy  of  the  affidavit 
or  indictment  charging  the  offense  must  be  produced,  certified  by  such  execu- 
tive as  authentic.     Matter  of  Solomans,  1  Abb.  Pr.  (N.  S.)  347. 

A  requisition  from  the  governor  of  another  state  upon  the  executive  of  this 
state  is  no  warrant  for  the  arrest  of  an  alleged  fugitive  from  justice.  In  the 
absence  of  other  authority  a  prisoner  so  held  will  be  discharged  on  habeas  cor^ 
pus.     Matter  of  Butter,  7  Abb.  Pr.  (N,  8.)  67. 

An  alleged  fugitive  from  justice,  if  not  demanded  in  a  reasonable  time  by 
the  executive  of  the  state  from  which  he  fled,  will  be  discharged  from  arrest. 
People  T.  Goodhue,  2  Johns.  Oh.  198;  1  Wheel.  Crim.  Cas.  427;  Matter  of  Wash 
Jmm,  4  Johns.  Ch.  106;  8  Wheeler  Cr.  Cas.  472. 

The  fact  of  "  fleeing  "  lies  at  the  foundation  of  the  right  to  issue  a  warrant 
of  extradition.  Matter  of  Jackson,  2  Flippen,  183;  State  v.  Jackson,  1  L.  R. 
A.  870,  note. 

Where  a  crime  has  been  committed  in  another  state,  and  the  party  is  found 
in  this  state,  this  establishes  conclusively  that  he  is  a  fugitive  from  justice; 
the  governor  has  no  right  to  inquire  into  the  truth  of  the  charge,  nor  to  look 
outside  the  papers  to  determine  whether  or  not  the  person  is  a  fugitive;  and 
on  habects  corpus  the  court  cannot  go  behind  the  warrant.  People  v.  Pinker- 
ton,  VI  Unn,  199. 

A  party  in  arrest  on  a  civil  process  cannot  be  surrendered  on  a  governor's 
warrant  as  a  fugitive  from  justice  until  he  has  satisfied  the  justice  of  the  state 
in  which  he  is  held.  MaUer  of  Briscoe,  61  How.  Pr.  422.  Contra,  Matter  of 
BosenblaU,  51  Cal.  285. 

A  person  who  has  been  convicted  In  a  state  court,  within  the  jurisdiction  of 
which  he  had  been  brought  only  by  extradition  proceedings  Iwsed  upon  an 
affidavit  which  falsely  alleged  that  he  had  fled  from  that  state,  in  which  state 
he  had  in  fact  never  been,  will  be  released  on  habeas  eorptis.  State  v.  Jackson, 
1  L.  B.  A.  870. 

So  long  as  a  fugitive  from  the  justice  of  a  sister  state  comes  volontarily  into 
this  state  from  his  asylum  in  Canada,  no  force  or  "kidnapping  "  being  resorted 
to  to  get  him  here,  the  fact  that  he  was  induced  to  cross  the  Canadian  line  by 
falsehood,  artifice  and  fraud  will  afford  no  sufficient  ground  for  his  discharge 
from  custody  under  the  governor's  warrant,  issued  pursuant  to  a  requisition 
from  the  state  of  which  he  is  a  fugitive.  Matter  of  Brown,  84  Alb.  li.  J.  182; 
4  N.  Y.  Cr.  Rep.  576;  8  Crim.  Law  Mag.  813;  affirmed,  id.  676. 

Where  one  charged  with  crime  In  Illinois  was  brought  thither  from  Cali- 
fornia on  a  requisition,  held,  immaterial  that  he  had  been  forcibly  and  illegally 
Drought  to  California  from  a  foreign  country.  Ker  v.  People,  110  HI.  627;  51 
Azn.  Rep.  706;  affirmed,  119  U.  S.  486;  Matter  of  Barker,  18  Am.  St.  Rep. 
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The  extradition  will  not  be  ordered  of  a  person  who  was  not  actually  present 
in  the  state  where  he  is  alleged  to  have  committed  the  crime  at  the  time  of  the 
commission  thereof,  and  who  has  not  actaally  fled  from  the  justice  of  that 
state,  and  who  is  not  found  as  a  fugitive  in  this  state.  MatUr  of  Mitchell^ 
4  N.  r.  Cr.  Rep.  590. 

Such  presence  of  the  accused  in  the  demanding  state  at  the  time  of  the 
commission  of  the  alleged  offense  is  a  jurisdictional  fact  which  mutt  be 
proved  when  his  extradition  is  'demanded.  Matter  of  Mitchell,  4  N.  Y.  Cr. 
Rep.  596. 

One  who  goes  into  a  state  and  commits  a  crime  and  returns  home  is  as 
much  a  fugitive  from  justice  as  though  he  had  committed  a  crime  in  the  state 
in  which  he  resided  and  then  fled  to  some  other  state.  Matter  of  Roberts^  24 
Fed.  Rep.  132. 

When  a  convict  in  another  state  escapes  from  prison  before  he  has  served 
the  full  term  of  his  sentence,  and  flees  into  this  state,  he  may  be  returned  to 
the  authorities  of  the  state  from  which  he  fled,  although  the  term  of  the  sen- 
tence has  fully  expired  before  his  recapture.     Matter  of  Carter. 

Defendant  being  extradited  from  France,  held^  that  he  was  subject  to  arrest 
on  civil  process  before  he  could  return.  Adriance  v.  Lagrave,  59  N.  Y.  110; 
17  Am.  Rep.  811;  reversing  47  How.  Pr.  885.  See.  also,  28  Eng.  Rep.  84; 
Blade  v.  Joseph,  5  Daly,  187;  Hackney  v.  Welc?i,  107  Ind.  253;  57  Am.  Rep. 
101;  Browning  v.  Adams,  51  How.  Pr.  172. 

In  State  v.  Stewart,  eO  Wis.  587;  50  Am.  Rep.  888;  5  Crim.  L.  Mag.  714,  It 
was  held  that  in  the  absence  of  compact  between  the  states  a  fugitive  extra- 
dited for  one  crime  may,  after  discharge  and  before  he  is  allowed  to  return,  be 
arrested  and  tried  for  another  crime. 

In  State  v.  Hall,  40  Kans.  338;  10  Am.  St.  Rep.  200,  the  court  say:  "  A 
fugitive  from  justice  can  be  obtained  from  another  state  or  country  only  with 
the  consent  of  the  executive  authorities  of  such  other  state  or  country;  and 
for  a  state  to  procure  a  fugitive  from  j  ustice  from  some  other  state  or  country 
to  be  tried  for  some  particular  offense,  by  the  consent  of  such  other  state  or 
country,  and  then  to  try  him  for  another  and  a  different  offense  before  he  has 
had  an  opportunity  to  return,  would  be  such  an  unwarranted  abuse  of  judicial 
process,  such  a  fraud  upon  justice,  such  an  act  of  perfidy,  that  no  court  in 
any  country  should  for  a  moment  tolerate  the  same.  The  foregoing  rule  of 
law  applies  in  criminal  cases  where  the  fugitive  from  justice  has  been  extra- 
dited from  a  foreign  country.  U.  S.  v.  Rauscher,  119  U.  S.  407;  U.  8.  v. 
Watts,  8  Sawyer,  370;  Ex  parte  Uibbs,  26  Fed.  liep.  421,  481;  Ex  parte  Coy,  82 
id.  911  and  note;  Com,  v.  Ilaires,  13  Bush,  697;  State  v.  Vanderpool,  89  Ohio 
St.  278:  48  Am.  Rep.  431;  Dlandford  v.  State,  10  Tex.  Ct.  App.  627.  In  the 
cases  above  cited  the  fugitives  from  justice  were  extradited  unaer  treaties, 
but  in  these  treaties  there  was  no  provision  that  the  fugitive  from  justice 
should  be  tried  only  for  the  offense  for  which  he  was  extradited ;  hence  the 
foregoing  decisions  are  perfectly  applicable  to  this  case.  The  foregoing  rule 
of  law  also  applies  in  criminal  cases  between  states.  State  v.  Simmons,  89 
Kans.  262;  In  re  Cannon,  47  Mich.  481.  And  it  applies  as  strongly  between 
states  as  it  does  between  foreign  countries."  See  Compton  v.  Wilder,  40  Ohio 
Bt  180. 
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In  MaUer  of  Hope,  7  N.  Y.  Cr.  Rep.  406,  it  was  held  that  where  a  person 
has  been  extradited  from  another  state  to  this  state  to  answer  a  charge  of  crime 
against  him,  and  has  then  served  out  a  term  of  imprisonment  here,  upon  his 
release  he  cannot  be  extradited  to  a  third  state  to  serve  out  an  unexpired  term 
of  imprisonment  in  that  state.  He  has,  in  such  case,  the  right  to  a  reasonable 
time  to  return,  if  he  chooses,  to  the  state  from  which  he  was  extradited. 

In  Matter  of  Reinitz,  39  Fed.  Rep.  204;  7  N.  Y.  Cr.  Rep.  74,  the  prisoner 
had  been  brought  from  Ireland  to  this  country,  tried  and  acquitted.  He 
was  arrested  immediatelj,  in  an  action  of  debt,  but  was  released,  at  once,  by 
the  U.  S.  circuit  court  of  this  district,  and  given  a  reasonable  time  to  return 
to  Ireland,  from  whence  he  came. 

A  person  brought  to  this  state  from  the  state  of  New  Jersey,  under  proper 
aathority,  for  the  purpose  of  procuring  his  extradition  from  this  country  to  a 
foreign  country  under  a  treaty  between  the  two  governments,  upon  a  charge 
of  embezzlement,  and  it  appearing  on  the  preliminary  hearing  that  such 
charges  cannot  be  sustained,  must,  upon  being  discharged,  be  allowed  a  rea- 
sonable time  to  return  to  the  place  whence  he  was  brought ;  and  an  arrest  in 
a  civil  suit  before  the  lapse  of  such  reasonable  time  will  be  ineffective  to  hold 
the  prisoner,  who  must,  under  such  circumstances,  be  discharged  and  allowed 
a  reasonable  time  to  depart  from  the  state.  Matter  of  Ba/ruch,  24  Abb.  N.  C. 
109. 

The  recitals  in  a  warrant  of  the  governor  of  this  st«te  for  the  arrest  of  a 
fugitive  from  the  justice  of  another  state  are  to  be  taken  at  least  prima  fade 
as  true.     People,  ex  rd.,  v.  Pinkerton,  77  N.  Y.  245. 

As  to  whether  the  warrant  is  conclusive  or  may  be  met  by  evidence  on  the 
part  of  the  prisoner  showing  that  the  papers  presented  to  the  governor  were 
in  fact  defective,  queer e.    People,  ex  ret.,  v.  Pinkerton,  77  N.  Y.  245. 

Where  the  papers  upon  which  a  warrant  of  extradition  is  issued  are  with- 
held by  the  executive,  the  warrant  itself  can  only  be  loolced  to  for  the  evidence 
that  the  essential  conditions  of  its  issue  have  been  complied  with,  and  it  is 
sufficient  if  it  recites  what  the  law  requires.  People,  ex  rel.,  v.  Donohue,  84 
N.  Y.  488. 

§  828.  Magistrate  to  iBSue  warrant.— A  magistrate  may 
isBne  a  warrant  as  a  preliminary  proceeding  to  the  issuing  of  a 
requisition  by  the  governor  of  another  state  or  territory  npon  the 
governor  of  this  state  for  the  apprehension  of  a  person  charged 
with  treason,  felony  or  other  crime,  who  shall  flee  from  jastice 
and  be  fonnd  within  this  state. 

§  829.  Frooeedings  for  arrest  and  commitment  to  tbe 
person  charged. —  The  proceedings  for  the  arrest  and  commit- 
ment of  the  person  charged  are  in  all  respects  similar  to  those 
provided  in  this  Code,  for  the  arrest  and  commitment  of  a  person 
charged  with  a  pnblic  offense  committed  in  this  state;  except,  that 
an  exemplified  copy  of  au  indictment  fonnd,  or  other  judicial 
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proceediDgs  had  against  Iiim,  in  the  state  or  territory  in  which  he 
is  charged  to  have  committed  the  offense,  may  be  received  as  evi- 
dence before  the  magistrate. 

The  affidavit  for  the  arrest  of  a  fngitive  from  justice  must  state  positively 
that  the  crime  was  committed  within  the  skd^itom.  which  he  fled;  and  that  he 
is  actually  a  fugitive  from  that  state.  Ex  parte  Hayward,  1  Sondf.  701;  1  Code 
Rep.  45;  Ex  parte  Leland,  7  Abb.  Pr.  (N.  8.)  64;  People  v.  Brady,  56  N.  Y.  182. 

Where  a  fugitive  from  justice  is  brought  up  on  habeas  corpus,  the  court  will 
not  inquire  into  his  probable  guilt,  but  only  as  to  the  legality  of  the  process 
and  the  regularity  of  the  commitment.  Ex  parte  Clark,  9  Wend.  212;  People 
v.  Brady,  56  N.  Y.  182;  People  v.  Pinkerton,  17  Hun,  199. 

When  the  demand  for  the  surrender  of  a  fugitive  from  justice  is  supported 
by  affidavit,  no  less  degree  of  certainty  is  admissible  than  is  required  to  an  in* 
dictment  for  the  same  offense.     People  v.  Brady,  56  N.  Y.  182. 

An  affidavit  stating  that  the  prisoner  is  charged  with  the  crime  of  forgery  in 
another  state  is  not  sufficient  for  his  detention.  Ex  parte  Leland,  7  Abb.  Pr. 
(N.  S.)  64.     See  Ex  parte  Solomans,  1  id.  347. 

§  830.  When  and  for  what  time  to  be  committed. — If 

from  the  examination  under  such  warrant  it  appears  to  the  satis- 
faction of  the  magistrate  that  the  person  under  arrest  is  charged 
in  such  other  state  or  territory  with  treason,  felony  or  other 
crime  and  has  fled  from  justice,  the  magistrate,  by  warrant  recit- 
ing the  accusation,  must  commit  him  to  the  proper  custody  in 
his  county  for  a  time  specified  in  the  warrant,  to  enable  an  arrest 
of  the  fugitive  to  be  made  under  the  warrant  of  the  governor  of 
this  state,  which  commitment  shall  not  exceed  thirty  aays,  exclu- 
sive of  the  day  of  arrest,  on  the  requisition  of  the  executive 
authority  of  the  state  or  territory  in  wnich  he  is  charged  to  have 
committed  the  offense,  unless  he  give  bail,  as  provided  in  the 
next  section,  or  until  he  be  legally  discharged. 

Amended  by  chap.  427  of  1897.    In  eflfect  May  14,  1897. 
An  alleged  fugitive  from  justice,  if  not  demanded  in  a  reasonable  time  by  th« 
executive  of  the  state  from  which  he  fled,  will   be  discharged  from  arrest. 

People  V.  Goodhue,  2  Johns.  Ch.  198;  1  Wheel.  C.  C.  427;  Ex  parte  Wdihbum, 
4  Johns.  Ch.  106. 

The  evidence  to  detain  a  fugitive  for  the  purpose  of  surrender  must  be  such 
as  would  be  sufficient  to  commit  him  for  trial  had  the  crime  been  perpetrated 
in  the  state  to  which  he  iled.  Ex  pa/rte  Washburn,  4  Johns.  Ch.  106;  8  Wheel 
Gr.  Gas.  478.    Bee,  also,  17  Am.  L.  Rev.  840. 

§  831.  His  admission  to  bail —  Any  jadge  of  any  conil 
named  in  section  eight  hundred  and  twenty-seven  may,  in  his  dis 
eretion,  admit  the  person  arrested  to  bail,  by  an  undertaking,  with 
snfficient  sureties  and  in  such  sum  as  he  deems  proper,  for  his  ap 
pearance  before  him  at  a  time  speciiied  in  the  undertaking,  which 
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must  not  be  later  than  the  expiration  of  thirty  days  from  the  date 
of  arrest  exclusive  of  such  date,  and  for  his  surrender  to  be  arrested 
upon  the  warrant  of  the  governor  of  this  state. 

§  832.  Magistrate  to  give  notice  to  the  district  attor- 
ney of  the  name  of  the  person  and  the  cause  of  his 
arrest. — Immediately  upon  the  arrest  of  the  person  charged,  the 
magistrate  must  give  notice  to  the  district  attorney  of  the  county 
of  the  name  of  the  person  and  the  cause  of  his  arrest. 

§  833.  District  attorney  to  give  notice  to  executive 
authority  of  the  state  or  territory,  etc — The  district, 
attorney  must  immediately  thereafter  give  notice  to  the  executive 
authority  of  the  state  or  territory,  or  to  the  prosecuting  attorney  or 
presiding  judge  of  the  criminal  court  of  the  city  or  county  therein, 
having  jurisdiction  of  the  offense,  to  the  end  that  a  demand  may 
be  made  for  the  arrest  and  surrender  of  the  person  charged. 

§  884.  Persons  arrested  to  be  discharged,  unless  sur- 
rendered within  the  time  limited.— The  person  arrested 
must  be  discharged  from  custody  or  bail,  unless  before  the  expi- 
ration of  the  time  designated  in  the  warrant  or  undertaking,  he  be 
arrested  under  the  warrant  of  the  governor  of  this  state. 

9  aae.    Bepealed,  Laws  1886,  chap.  688. 


CHAPTER  II. 

WGTTiyES  FHOM  THIS  8TATB,   INTO  ANOTHBB  BTATB  OB  TBBBCTOBTi 
8309  837.    Repealed,  Laws  1882,  chap.  860. 


TITLE  V. 

OF  PBOOEEDIKOS  BESPEOTINO  BASTARDY. 

L  ProeeedingB  before  magistrates,  respecting  bastards, 
n.  Appeals  from  the  orders  of  magistrates,  respecting  bastaidn 
in.  Enforcement  of  the  undertaking  for  the  support  of  the  bastard 
or  its  mother,  or  for  appearance  on  appeal 
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CHAPTER  L 

PB00SEDIH08  BEFOBB  MAQI8TRATE  SBSPECnKa  BAgTABDB. 

f 

Sbctiom  888.  Definition  of  a  bastard. 

889.  Who  are  liable  for  its  support 

840.  When  bastard,  chargeable  to  the  public,  is  bom  or  is  likely  to 

be  born,  application  to  be  made  to  a  Justice  of  the  peace  or 
police  Justice. 

841.  Examination  by  the  magistrate,  and  warrant  against  the  father. 

842.  Justice  designated  as  a  magistrate,  and  person  proceeded  againpt 

as  defendant. 
848.  Warrant,  when  to  be  served  in  another  county. 

844.  Magistrate  in  another  county  may  take  undertaking,  etc 

845.  On  giving  undertaking,  defendant  to  be  discharged. 

840.  If  undertaking  not  given,  defendant  to  be  taken  before  magis- 
trate who  issued  the  warrant 

847.  Before  what  magistrate  in  the  same  county  defendant  is  to  be 

taken,  when  the  magistrate  issuing  the  warrant  is  unable 
to  act 

848.  The  magistrate  to  associate  with  himself  another  magistrate^ 

and  they  to  examine  the  matter. 
848.  Adjournment  of  examination;  security  from  defendant 
850.  Determination  of  the  case,  and  order  of  the  magistrates. 
861.  Defendant  to  pay  the  costs,  and  give  undertaking  for  support; 

etc. ,  or  for  appearance  at  county  court. 
852.  On  giving  undertaking,  defendant  to  be  discharged,  otherwise 

to  be  committed. 

868.  Oonmiitment  of  defendant  during  examination. 

854.  Proceedings  by  magistrate,  when  security  is  given  by  defendant 

on  arrest  out  of  the  county. 
866.  Examination  in  such  case,  and  order  thereon. 
866.  Magistrates  may  compel  mother  to  disclose  the  father  of  the 

bastard;  proceedings,  if  she  refuse. 
887.  If  mother  possess  property,  two  magistrates  may  make  an  order 

that  she  pay  for  the  support  of  the  child. 
858.  If  she  do  not  comply,  she  must  be  committed,  or  discharged  on 

undertaking. 

869.  Magistrates  may  reduce  amount  directed  to  be  paid  by  the 

father  or  mother;  county  court  may   reduce  or  increase  it 
860.  Proceedings  against  the  father  or  mother  absconding  from  theiT 
nlace  of  residence. 

1 888.  Definition  of  a  bastard.  —  A  bastard  ie  a  child  who 
h  begotten  and  bom, 
1.  Oat  of  lawful  matrimony ; 
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S.  While  the  husband  of  its  mother  was  separate  from  her  lor 
a  whole  year  previous  to  its  birth ;  or, 

2.  During  the  separation  of  its  mother  from  her  husband  pur- 
suant to  a  judgment  of  a  competent  court. 

Bee  People  v.  Court  of  SesHone,  45  Han,  58. 

As  to  the  anrepealed  provisions  of  the  Revised  Statutes  on  this  sabject,  see 
1  Birdseye's  Stat.  246. 

The  presamption  in  favor  of  legitimacy  is  exceedingly  strong.  Fox  t. 
Burke,  81  Minn.  319.  See,  also.  2  Whart.  Ev.  (8d  ed.),  §  1296;  1  Broom  &  Had. 
Com.  (Wait's  ed.)  884. 

As  to  proof  of  illegitimacj  of  a  child  bom  of  a  married  woman  while  her 
husband  is  within  such  a  distance  as  afforded  an  opportunity  for  intercourse, 
see  1  Oreenl.  £v.,  g§  28,  844;  Best  Ev.  (5th  Eng.  ed.)  464;  1  Taylor  Ev. 
(7th  ed.),  §§  16. 106. 

Proof  of  non-access  of  the  husband  destroys  the  presumption  of  legitimacy 
of  a  child  of  a  married  woman.    State  v.  McDowell^  101  N.  C.  784. 

To  bastardize  and  disinherit  a  child  bom  in  lawful  wedlock  the  most  clear 
and  conclusive  evidence  of  non-access  of  the  husband  is  required.  Declara- 
tions of  the  husband  are  insufficient.     Watta  v.  OwenSf  62  Wis.  512. 

The  Illegitimacy  of  a  married  woman's  child  may  be  established  by  proof  of 
the  continued  absence  of  her  husband.    PUtsford  v.  Chittenden,  68  Vt.  49. 

The  mother  of  an  alleged  bastard,  who  is  a  married  woman,  and  whose 
husband  was  living  at  the  time  of  the  alleged  intercourse  and  the  birth  of  the 
child,  is  from  necessity  a  competent  witness  to  prove  the  illicit  intercourse  and 
who  is  in  fact  the  father  of  the  child.  People  v.  Overeeers^  15  Barb.  286; 
Chamberlain  v.  People,  28  N.  Y.  90;  Patclijf  v.  Walee,  1  HHI,  68;  Babeoek  v. 
Booth,  2  id.  186. 

But  she  is  not  competent  as  a  witness  to  establish  the  non-access  of  her  hus- 
band; nor  his  absence  from  the  state;  nor  any  fact  which  may  be  proved  by 
other  testimony.  People  v.  Overseers,  15  Barb.  286;  People  v.  Court  of  Sessions, 
45  Hun,  54;  Chamberlain  v.  People,  28  N.  Y.  90;  Egbert  v.  Qreenwalt,  44  Mich. 
245;  88  Am.  Rep.  260. 

In  People,  ex  rel.  FuUer,  v.  Carney,  29  Hun,  47,  upon  the  trial  of  proceedings 
to  have  the  defendant  adjudged  the  father  of  a  bastard  child,  the  district 
attorney  was  allowed,  against  the  defendant's  objection  and  exception,  to  ask 
the  mother,  who  was  being  examined  as  a  witness,  to  look  at  the  child  and  tell 
what  the  color  of  its  eyes  was.  Held,  error.  The  court  said:  "We  do  not 
regard  this  kind  of  evidence  as  safe  or  proper.  In  the  case  of  Peti'ie  v.  Houfe, 
4  Th.  &  C.  85,  the  question  was  as  to  the  color  of  the  child's  hair.  It  was  held 
in  that  case  that  such  evidence  was  calculated  to,  and  probably  did,  prejudice 
the  defendant;  that  it  was  improper,  and  a  new  trial  was  granted.  The  argu- 
ment used  in  that  case  in  roferonce  to  the  color  of  the  hair  applies  with  equal 
force  in  this  case  as  to  the  color  of  the  eyes.  Common  observation  rominds  us 
that  in  families  of  children,  different  colors  of  hair  and  eyes  are  common  and 
that  it  would  be  dangerous  doctrine  to  permit  a  child*8  paternity  to  be  ques- 
tioned or  proved  by  the  comparings  of  the  color  of  its  hair  or  eyes  with  that 
«r  the  alleged  parent."    See,  also,  22  Eng.  Rep.  286;  J3anau)aU  v.  State,  64 

40 
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Wis.  84;  64  Am.  Rep.  588;  Rohnett  v.  People,  16  Bradw.  299;  State  v.  Smith, 
64  Iowa,  104;  87  Am.  Rep.  192;  State  v.  Danforthy  48  Iowa,  43;  30  Am.  Rep. 
887;  Clark  v.  Bradstreet,  80  Me.  454;  6  Am.  St,  Rep.  221,  note. 

§  839.  Who  are  liable  for  its  support.  —  The  father  and 
mother  of  a  bastard  are  liable  for  its  support.  In  case  of  their 
neglect  or  inability,  it  must  be  supported  by  the  county,  city  or 
town  in  which  it  is  born,  as  provided  by  special  statutes. 

See  §  857,  post. 

The  mother  of  a  bastard  has  the  right  to  its  control  and  custody  as  against 
the  putative  father,  and  is  bound  to  maintain  it  as  its  natural  guardian.  Mat- 
ter of  Doyle,  Clarke's  Ch.  (Moak's  Notes)  154;  Robalina  v.  Armstrong,  15  Barb. 
247;  People  v.  Kling,  6  id.  866;  The  Queen  v.  Nash,  10  Q.  B.  Div.  454;  37  Eng. 
Rep.  448;  Bustamento  v.  Analla,  1  New  Mex.  255. 

An  undertaking  upon  the  part  of  the  putative  father  of  an  illegitimate  child, 
to  pay  to  the  mother  a  sum  of  money  for  the  support  of  the  child,  is  not 
illegal;  and  the  obligation  may  be  taken  by  the  mother,  payable  to  herself  in 
her  own  right,  or  for  the  benefit  of  the  child.  Hook  v.  Pratt,  78  N.  Y.  871; 
84  Am.  Rep.  639;  Monerief  v.  Ely,  19  Wend.  405;  BirdsaU  v.  Edgerton,  25 
id.  619;  Eicks  v.  Gregory,  8  C.  B.  878;  Smith  v.  Roche,  6  C.  B.  (N.  S.)228; 
Nichole  y.  Allen,  3  G.  &  P.  36;  Jennings  v.  Brown,  9  M.  &  W.  496;  Knowlman 
V.  Bluett,  L.  R.,  9  Exch.  1,  807;  Bunn  v.  Winthrop,  1  Johns.  Ch.  887,  888; 
Davis  V.  ff&rrington  (Ark.),  13  S.  W.  Rep.  315.  CorUra,  Nine  v.  Star,  8  Or.  49; 
Mercer  v.  Mercer,  87  Alb.  L.  J.  867. 

Infancy  of  the  father  is  no  defense.      People  v.  Moores,  4  Den.  518. 

An  illegitimate  child  was  supported  by  the  relatives  of  the  mother,  at  the 
request  of  the  father,  and  upon  his  promise  that  they  should  be  paid,  and  that 
if  the  child  survived  him  he  would  provide  for  her  by  will  sufficiently  to  en. 
able  her  to  pay  therefor.  He  died  before  the  child,  but  made  no  such  proviB- 
ion.  After  coming  of  age  the  child  promised  to  repay  the  expenditures.  Held, 
that  an  action  lay  against  the  father's  estate  to  recover  therefor,  and  that  such 
action  could  be  maintained  by  the  child.  Todd  v.  Weber,  95  N.  Y.  181;  49  Am. 
Rep.  20. 

The  natural  father  of  an  illegitimate  child  cannot  be  held  for  its  support  if 
the  mother,  during  the  pregnancy,  marries  another  man  who  has  full  knowl- 
edge of  her  pregnancy.    Miller  v.  Anderson,  43  Ohio  St.  478;  54  Am.  Rep.  828. 

In  Rheel  v.  Hicks,  25  N.  Y.  289,  the  plaintiff,  having  been  arrested  upon  a 
charge  of  being  the  putative  father  of  a  bastard,  compromised  under  the  act  of 
1882,  chapter  26,  upon  the  payment  of  |;50.  It  turned  out  that  the  woman  vrta 
not  pregnant.  Held,  that  plaintiff  was  entitled  to  recover  the  $50.  Had  de- 
fendant paid  over  the  money  to  the  county,  it  would  have  been  no  defense. 

§  840.  When  bastard,  chaif^eable  to  the  public,  is  bom, 
or  is  likely  to  be  bom,  application  to  be  made  to  a  justice 
of  the  peace  or  police  justice. — If  a  woman  be  delivered  of  a 
bastard,  or  be  pregnant  of  a  child  likely  to  be  bom  such,  and 
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which  ifi  chargeable  to  a  county,  city  or  town,  a  superintendent 

of  the  poor  of  the  county,  where  the  distinction  between  town 

and  county  poor  has  been  abolished  and  where  said  distinction  is 

still  maintained,  an  overseer  of  the  poor  or  otlier  officer  of  the 

alms-house  of  the  town  or  city  where  tlie  woman  is,  must  apply 

to  a  justice  of  the  peace  or  police  justice  in  the  county  to  inquire 

into  the  facts  of  the  case. 

In  effect,  as  amended,  Sept.  1,  1895 ;  but  proceedings  pending  June  4. 1895, 
not  affected ;  Laws  1895,  chap.  887. 

A  JQStice  can  only  act  in  his  countj,  and  on  proper  official  application. 
Bproffue  v.  BccleHon,  1  Lans.  74;  WalUworth  v.  McCuUougk^  10  Johns.  93;  Bird' 
MoU  ▼.  Edgerton,  25  Wend.  619. 

An  overseer  of  the  poor  in  bastardy  proceedings  is  a  ''  party  "  in  sucn  sense 
that  the  proceedings  are  Toid  if  there  is  affinity  between  him  and  the  justice. 
Bivenbwrgh  y.  Henne$9,  4  Lans.  208. 

The  jostice  has  no  authority  to  make  the  preliminary  examination  or  issue  a 
warrant  to  arrest  the  putative  father  on  his  own  motion;  a  regular  application, 
as  required  by  statute,  is  necessary.    Sprague  v.  Ecdeaton,  1  Lans.  74. 

§  841.  Examination  by  the   magistrate  and  warrant 

against  the  Hither.  —  The  magistrate  must,  bj  khe  examination 

of  the  woman  on  oath,  and  any  other  testimony  which  may  be 

offered,  ascertain  the  father  of  the  bastard,  and  mast  issue  his 

warrant,  directed  to  a  peace  officer  of  the  county,  commanding 

him,  without  delay,  to  apprehend  the  father  and  bring  him  before 

the  justice,  for  the  purpose  of  having  an  adjudication  as  to  the 

filiation  of  the  bastard. 
See  cases  dted  under  g  888,  ante, 

§  842.  Justice  designated  as  a  magistrate,  and  person 
proceeded  against  as  defendant.  —  An  officer  issuing  a  war- 
rant or  making  an  examination,  as  provided  in  this  chapter,  la 
designated  as  a  magistrate,  and  the  person  against  whom  the 
warrant  is  issued  as  the  defendant. 
See  MaU&r  i^McOrory,  43  Hun,  441. 

§  843.  Warrant,  when  to  be  served  in  another  county. 

If  the  defendant  reside  in  another  county  than  that  in  which  the 
warrant  issued,  the  magistrate  must,  by  an  indorsement  thereon, 
direct  the  sum  in  which  the  defendant  shall  give  security,  and 
the  officer  must  deliver  the  warrant  to  a  justice  of  the  peace  or 
police  justice  in  the  city  or  town  in  which  the  defendant  resides 
or  is  found.  The  magistrate  to  whom  it  is  presented,  on  proof, 
under  oath,  of  the  signature  of  the  magistrate  who  issued  the 
warrant,  must  then  indorse  a  direction  thereon,  that  it  be  served 
in  the  county  in  which  he  resides,  and  the  defendant  may  be 
arrested  in  that  county  accordingly.    Upon  this  proof,  the  magifl' 
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trate  indorsing  the  warrant  is  exempted  from  Lalility  to  a  civil 
or  criminal  action,  though  it  afterward  appear  that  the  warrant 
was  illegally  or  improperly  issued. 

See  28  Alb.  L.  J.  160. 

§  844.  Magistrate  in  another  county  may  take  undertak- 
ing, etc. —  When  the  defendant  is  arrested  in  another  county,  he 
must  be  taken  before  the  magistrate  who  indorsed  the  warranty 
or  before  anotlier  magistrate  of  the  same  city  or  county,  who 
may  take  from  the  defendant  an  undertaking,  with  sufficient 
sureties,  to  the  effect : 

1.  Tliat  he  will  indemnify  the  county,  and  town  or  city,  where 
the  bastard  was  or  is  likely  to  be  born,  and  every  other  county, 
town  or  city,  against  any  expense  for  the  support  of  the  bastard, 
or  of  its  motlier  during  her  confinement  and  recovery,  and  to 
pay  the  costs  of  arresting  the  defendant,  and  of  any  order  of 
filiation  that  may  be  made,  or  that  the  sureties  will  pay  the  sum 
indorsed  on  the  warrant ;  or 

2.  That  the  defendant  will  appear  and  answer  the  charge  at  the 
next  county  court  of  the  county  where  the  warrant  was  issued, 
and  obey  its  order  thereon. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 

The  bond  most  be  for  either  the  one  or  the  other  of  the  two  conditions,  but 
not  for  both  ;  if  it  contain  both  conditions,  that  the  obligor  shoald  appear  and 
that  he  should  indemnify,  it  is  a  nullity.   Hoogland  ▼.  Hudson^  8  How.  Pr.  848. 

If  the  bond  literally  follow  the  statute,  it  is  yalid,  however  snperfluous  the 
proYisions  may  be.     People  ▼.  Mitchell,  4  Sandf .  466. 

An  attorney  cannot  be  surety.  Rule  5,  Supreme  Court.  See  People  v.  Tilton, 
18  Wend.  597. 

§845.  On  giving  undertaking,  defendant  to  be  die- 
oharged. —  When  either  of  the  undertakings  mentioned  in  the 
last  section  is  given,  the  magistrate  must  discharge  the  def endant| 
and  must  indorse  a  certificate  of  the  discharge  upon  the  warrant. 
He  must  also  deliver  the  warrant,  with  the  undertaking,  to  the 
oflScer,  who  must  return  it  to  the  magistrate  granting  the  warrant, 
by  whom  the  same  proceedings  must  be  had,  as  if  he  had  taken 
the  undertaking. 

§  846.  If  undertaking  not  given,  defendant  to  be  taken 
before  magistrate  who  issued  the  warrant.— If  the  defend* 
ant  do  not  give  security,  as  provided  in  section  ei|;ht  hundred  and 
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forty-fonr  the  officer  must  take  bim  before  the  magistrate  who 
iaeued  the  warrant. 

§  847.  Before  what  magistrate  in  the  same  countyy 
defendant  is  to  be  taken,  when  the  magistrate  iggiiing 
the  warrant  is  unable  to  act. — If,  however,  the  magistrate 
who  issued  the  warrant  be  absent  or  unable  to  act,  the  defendant 
must  be  taken  before  the  nearest  or  most  accessible  magistrate  in 
the  same  county.  The  officer  must,  at  the  same  time,  deliver  to 
the  magistrate  the  warrant,  with  his  return  indorsed  and  sub- 
scribed by  him. 

§  848.  The  magistrate  lo  associate  with  himself  another 
magistrate,    and   they   to   examine   the   matter. —  The 

magistrate  before  whom  the  defendant  is  brought,  as  provided  in 
the  last  two  sections,  must  immediatelv  associate  with  himself 
another  justice  of  the  peace  or  police  justice  in  the  same  county 
or  city ;  and  the  two  magistrates  thus  associated,  must  inquire 
into  the  charge,  and  must  examine  on  oath,  the  woman  who  is  the 
mother  of  or  pregnant  with  the  bastard  in  the  presence  of  the 
defendant,  in  respect  to  the  charge,  and  hear  any  testimony  which 
may  be  offered  in  relation  thereto. 

If  the  jastice  first  called  in  does  not  appear,  on  an  adjourned  day,  another 
may  be  sabstitut^d  hy  the  written  stipulation  of  tbe  parties  entered  in  the 
minutes.    People,  ex  rel,,  v.  Barnett,  3  Abb.  N.  C.  510. 

An  order  of  filiation  made  bj  one  magistrate  acting  alone,  although  also 
signed  by  another,  is  void.    People,  ex  rel.,  v.  Dando,  20  Abb.  N.  C.  245. 

In  an  action  on  such  an  undertaking,  it  is  error  to  exclude  evidence  that  the 
order  in  pursuance  of  which  it  was  given  was  void,  for  want  of  jurisdiction  by 
reason  of  the  absence  of  one  of  the  magistrates  who  should  have  taken  part  in 
the  proceedings.  People,  ex  rel.,  v.  Dando,  20  Abb.  N.  C.  245.  The  court  say: 
"  It  was  perfectly  proper  for  the  defendant  to  contradict  the  record  for  the  pur- 
pose of  proving  that  the  court  was  without  jurisdiction.  People  v.  Cassela,  5 
Hill,  164;  Ferguson  v.  Crawford,  70  N.  Y.  253;  Craig  v.  Toum  of  Andes.  93  id. 
405;  Hard  v.  Shipman,  6  Barb.  621-624;  Harrington  v.  People,  6  id.  607." 

§  849.  Adjournment   of  examination ;   security   firom 

defendant. —  The  magistrates  may,  on  the  application  of  the 
defendant,  for  good  cause,  adjourn  the  examination,  not  exceed- 
ing thirty  days,  upon  the  defendant  giving  an  undertaking,  with 
two  sufficient  sureties,  to  the  eflFect  that  he  will  appear  before  the 
magistrates  at  tlie  time  appointed,  or  that  the  sureties  will  pay  the 
Bum  mentioned  tlierein,  which  must  be  fixed  by  the  magistrates. 


316  The  Code  of  Criminal  Procedure 

and  wliicli  must  be  a  full  indemnity  for  the  expense  of  support- 
ing the  bastard  and  its  mother,  as  provided  in  section  eight  hun- 
dred and  fifty-one.  Until  the  determination  by  the  magistrates, 
if  not  admitted  to  bail,  the  defendant  must  be  detained  in  custody 
of  an  officer  or  be  committed  to  the  common  jail  for  detention  in 
the  same  manner  as  a  prisoner  arrested  in  a  civil  cause. 

Amended  by  adding  last  sentence;  in  effect  Sept.  1, 1894;  Laws  1894,  ch.  221. 

See  People',  ex  rd.,  v.  Datido,  20  Abb.  N.  C.  248;  People  v.  Boardhian,  24 
How.  Pr.  512;  People  v.  Jayne,  27  Barb.  58. 

The  sureties  on  a  bond  given  for  the  appearance  of  a  defendant  in  a  bastardy 
proceeding,  that  he  would  personally  appear  before  the  justices  at  the  time  and 
place  to  w-hich  the  proceeding  wasaSiourned,  and  not  depart  from  thence  with- 
out the  leave  of  the  iustices,  are  not  discharged  from  liability  by  adjournments 
of  the  proceeding  after  the  same  is  commenced  on  fche  adjourned  day.  People 
V.  Milham,  4  N.  Y.  Cr.  Rep.  127;  100  N.  Y.  273. 

§  850.  Determination  of  the  case,  and  order  of  the  mag- 
istrates.—  Upon  the  hearing  the  magistrates  must  determine 
who  is  the  father  of  the  bastard,  and  must  proceed  as  follows : 

1.  If  they  determine  that  the  defendant  is  not  the  father  of 
the  bastard,  he  must  be  forthwith  discharged ; 

2.  If  they  determine  that  he  is  the  father,  they  must  make  an 
order  of  filiation,  specifying  therein  the  sum  to  be  paid  weekly 
or  otherwise  by  the  defendant,  for  the  support  of  the  bastard  ; 
and  if  the  mother  be  indigent,  the  sum  to  be  paid  by  the  defend- 
ant for  her  support,  during  her  confinement  and  recovery ; 

3.  They  must  certify  the  reasonable  costs  of  arresting  the 
defendant,  and  of  the  order  of  filiation ; 

4.  They  must  reduce  their  proceedings  to  writing,  and  sub- 
scribe them. 

Adjadicatlon  in  favor  of  the  defendant  is  a  bar  to  any  new  proceeding  against 
him  for  the  same  offense.  Thayer  v.  Overseers,  5  Hill,  448;  5  Den.  98;  People 
T.  Tompkins,  Gen.  Sess.,  19  Wend.  154;  Dunham  y.  Monetl,  H.  &  D.  Sapp.  877, 

A.n  order  of  acquittal  is  not  appealable.  People  ▼.  Tompkins,  19  Wend.  154; 
Thayer  ▼.  Overseers  of  Hamilton,  5  Hill,  448. 

No  order  of  filiation  is  necessary  where  the  putative  father  elects  to  give  the 
bond;  he  thereby  admits  his  liability.    People  v.  Heine,  5  N.  Y.  Leg.  Obs.  381. 

An  order  of  filiation  adjudging  the  bastard  chargeable,  and  fixing  the  allow- 
ance to  be  paid  by  the  putative  father  is  conclusive  on  him  till  reversed,  and 
the  onus  is  on  him  to  show  a  legal  discharge  from  the  obligation.  Overseers 
of  Hebron  v.  Ely,  Hill  &  Den.  Supp.  879. 

After  an  order  of  filiation  an  infant  is  bound  by  law  to  support  bis  illegiti- 
mate child,  and  his  bond  is  binding  upon  him  notwithstanding  his  infancy. 
People  V.  Moores,  4  Den.  518. 

Where  a  defendant  has  been  held  on  a  trial  before  two  justices  of  the  peace 
by  an  order  of  filiation,  and  on  appeal  to  the  court  of  sessions  Buch  order  has 
been  vacated,  and  the  defendant  held  for  a  trial  on  the  merits  on  which  he  is 
held  not  to  be  the  father  of  the  child,  the  costs  are  to  be  governed  by  section 
1078  of  the  Code  of  Qvil  Procedure.    Mayham  v.  AUen,  50  Hun.  848. 
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§  851.  Defendant  to  pay  the  costs,  and  give  undertaking 
for  support,  etc.,  or  for  appearance  at  county  court. —  If  the 

defendant  be  adjudged  to  be  the  father,  he  must  immediately  pay 
the  amount  certified  for  the  costs  of  the  arrest  and  of  the  order 
of  filiation,  and  enter  into  an  undertaking,  with  suflScient  sureties 
approved  by  the  magistrates,  to  the  effect, 

1.  That  he  will  pay  weekly  or  otherwise,  as  may  have  becL 
ordered,  the  sum  directed  for  the  support  of  the  child,  and  ol 
the  mother  during  her  confinement  and  recovery,  or  which  may 
be  ordered  by  the  connty  court  .  of  the  county  ;  and  that  he 
will  indemnify  the  county,  and  town  or  city  where  the  bastard 
was  or  may  be  born  [as  the  case  may  be],  and  every  other  county, 
town  or  city,  which  may  have  been  or  may  be  put  to  expense  for 
the  support  of  the  bastard,  or  of  its  mother  during  her  confine- 
ment and  recovery,  against  those  expenses,  or  that  the  sureties 
will  do  so,  not  exceeding  the  sum  mentioned  in  the  undertaking, 
and  which  must  be  fixed  by  the  magistrates ;  or, 

2.  That  he  will  appear  at  the  next  terra  of  the  county  court  of 

the  county,  to  answer  the  charge  and  obey  its  order  thereon,  or 

that  the  sureties  will  pay  a  sum  equal  to  a  full  indenmity  for 

supporting  the  bastard  and  its  mother,  as  provided  in  the  first 

subdivision  of  section  eight  hundred  and  forty-four. 
Id  effect,  as  amended,  Jan.  1,  1896 ;  Laws  1895,  chap.  880. 

See  Tfflott9(m  v.  Martin,  40  Hun,  820;  People,  ex  rel,,  v.  Dando,  20  Abb. 
N.  C.  348. 

Where  the  bond  on  appeal  does  not  conform  to  the  provisions  of  the  section 
it  is  inoperative,  and  the  court  of  sessions  should  dismiss  the  appeal.  People, 
em  rel.  Dotons,  v.  Lindsay,  58  Hun,  234;  25  State  Rep.  520. 

A  court  of  sessions  has  no  power  to  allow  an  amendment  on  a  bond  given  on 
appeal  bj  a  defendant  from  an  order  of  filiation.   Ramsey  v.  Childs,  34  Hun.  329. 

A  bond  conditioned  that  the  father  will  indemnify  the  county  or  appear  at 
the  sessions  is  valid;  though  it  ought  to  have  embraced  but  one  of  the  alter* 
natives.     People  v.  TUton,  13  Wend.  597. 

If  a  bond  require  more  than  is  required  by  statute  it  will  be  void.  People  v. 
Meighan,  1  Hill,  298;  People  v.  MiteheU,  4  Sandf.  466. 

A  bond  for  both  conditions  held  void,  e.  g,,  for  appearance  and  indemnity. 
Hoogland  v.  Hudson,  8  How.  Pr.  343.  See,  also,  People  v.  Mitchell,  4  Sandf. 
406;  People  v.  Moores,  i  Den.  518;  People  v.  Stowell,  2  id.  127. 


§  852.  On   giving  undertakiog  defendant  to  be 
charged,  otherwise  to  be  committed.  —  Upon  a  compliance 
with  the  provisionB  of  the  last  section,  the  magistrates  must 
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discbarfce  the  defeudaat ;  but  otherwise,  they  or  either  of  theiu 
must,  by  warrant,  commit  him  to  the  county  jail,  or  in  the  city 
of  New  York,  to"  the  city  prison  of  that  city,  until  he  be  dis- 
charged by  the  county  court  of  the  county,  or  deliver  an  under- 
taking, as  prescribed  by  the  last  section. 
In  effect,  as  amended,  Jan.  1,  1896 :  Laws  1895,  chap.  880. 

§  853.  Gommitment  of  defendant  during  examination. 

During  the  examination,  and  until  the  defendant  is  discharged 
by  the  magistrate,  he  must  remain  in  the  custody  of  the  officer 
who  arrested  him,  unless  an  undertaking  have  been  given  for  his 
appearance,  as  provided  in  sections  eight  hundred  and  forty-four 
and  eight  hundred  and  forty-nine ;  and  when  committed  to  prison 
he  must  be  actually  confined  therein. 

§  854.  Proceedings  by  magistrate  when  security  is 
given  by  defendant  on  arrest  out  of  the  county.  —  When 

security  taken  out  of  the  county,  for  the  appearance  of  the 
defendant  at  the  county  court,  as  provided  in  section  eight  hun- 
dred and  forty-four,  is  returned  to  the  magistrate  who  issued  the 
warrant,  he  must  associate  with  liiinself  anotlier  magistrate  of 
the  same  county,  and  the  magistrates  thus  associated  must  pro- 
ceed as  provided  in  sections  eight  hundred  and  forty-eight  to 
eight  hundred  and  fifty,  both  inchisive. 
In  effect,  as  amended,  Jan.  1,  1896 ;  Laws  1895,  chap.  880. 

§  855.  Examination  in  such  case,  and  order  thereon. — 

The  examination  may  be  had  and  the  order  of  afiiliation  made  in 
the  absence  of  the  defendant,  unless,  before  the  order  is  made, 
he  require  of  the  magistrate  issuing  the  warrant  that  the  exam- 
ination be  had  in  his  presence,  in  which  case  the  examination 
must  be  had  as  if  the  defendant  had  originally  appeared. 

§  856.  Magistrates  may  compel  mother  to  disclose  the 
father  of  the  bastard;  proceedings  if  she  refuse.  —In 

making  an  examination  authorized  by  tliis  chapter,  the  magistrate 
Issuing  the  warrant,  or  the  magistrates  making  the  examination, 
may  compel  the  mother  of  a  bastard,  chargeable  to  a  county,  city 
or  town,  or  a  woman  pregnant  of  a  child  likely  to  be  born  such, 
to  disclose  the  name  of  the  father  of  the  bastard ;  or  if  she 
refuse  to  do  so,  may,  by  a  warrant  setting  forth  the  cause  thereof, 
at  the  expiration  of  one  month  from  her  delivery,  if  sufficiently 
recovered,  commit  her  to  the  county  jail,  or,  in  the  city  of  New 
York,  to  the  city  prison  of  that  city,  until  she  disclose  the  nam« 
of  the  father. 
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See  §  888,  and  cases  cited. 

In  People  v.  McCoy,  45  How.  Pr.  316,  it  was  held  that  the  forcible  examination 
under  an  order  of  the  coroner  of  a  female  prisoner  by  physicians  for  the  pur- 
pose of  obtaining  evidence  that  she  had  been  pregnant  and  had  been  delivered 
of  a  bastard  within  two  or  three  weeks  previous  was  in  violation  of  the  Con- 
Btitation  which  declares  that  '*  no  person  shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself." 

If  the  mother  refuse  to  affiliate  the  child  she  may  be  committed.  Scott  y. 
^y,  4  Wend.  655. 

§  857.  If  mother  possess  property,  two  magistrates  may 
make  an  order  that  she  pay  fbr  the  support  of  the  child. — 

If  the  mother  of  a  bastard,  chargeable,  or  likely  to  become 
chargeable,  as  provided  Iq  section  eight  hundred  and  forty,  be 
possessed  of  property  in  her  own  right,  any  two  magistrates  of 
the  county  or  city  where  she  is,  on  tlie  application  of  any  of  the 
officers  mentioned  in  that  section,  must  examine  into  the  mat- 
ter, and  may  make  an  order  charging  the  mother  with  the  pay- 
ment of  money  weekly,  or  otherwise,  for  the  support  of  the 
bastard. 

See  §  889,  aTUe. 

The  mother's  ability  to  support  the  child  does  not  relieve  the  father  of  his 
liability.     People  v.  Corbett,  8  Wend.  520;  People  v.  Haddock,  18  id.  476. 

§  858.  If  she  do  not  comply,  she  must  be  committed,  or 
discharged  on  undertaking.  —  If,  after  service  of  the  order 
upon  the  mother,  she  do  not  comply  therewith,  she  must  be  com- 
mitted to  the  county  jail,  or  in  the  city  of  New  York,  to  the  city 
prison  of  that  city,  until  she  comply,  or  enter  into  an  under- 
taking, with  sufficient  sureties  approved  by  the  magistrates,  to 
the  eflFect  that  she  will  appear  at  the  next  term  of  the  county 
court  of  the  county,  to  answer  the  matters  stated  in  the  order, 
and  obey  its  order  thereon,  or  that  the  sureties  will  pay  the  sum 
mentioned  in  the  undertaking,  and  which  must  be  fixed  by  the 

magistrates. 
In  effect,  as  amended,  Jan.  1,  1896 ;  Laws  1895,  chap.  880. 

§  859.  Magistrates  may  reduce  amount  directed  to  be 
paid  by  the  father  or  mother ;  county  court  may  reduce  or 
increase  it. —  The  magistrates,  who  have  made  an  order  against 
the  father  or  mother  of  a  bastard,  as  provided  in  sections  eight 
hundred  and  fifty  and  eight  hundred  and  fifty-seven,  may,  from 
time  to  time,  for  good  cause,  reduce  the  amount  therein  directed 
to  be  paid,  and  upon  the  application  of  any  of  the  oflicers  men- 
tioned in  section  eight  hundred  and  forty,  the  county  court  of 
the  county,  upon  ten  days'  notice  to  those  officers  or  to  the  father 
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and  mother  of  the  bastard,  may  reduce  or  increase  the  amount  so 
directed  to  be  paid. 

In  effect,  as  amended,  Jan.  1.  1896;  Laws  1895,  chap.  880. 

See  People,  ex  rel.,  v.Vando,  20  Abb.  N.  C.  248. 

§  860.  Proceedings  against  the  father  or  mother  abeoond- 
ing  from  their  place  of  residence.  —  If  the  father  or  mother 
of  a  bastard  or  of  a  child  likely  to  be  born  such,  abscond  from 
their  place  of  residence,  leaving  the  bastard  chargeable,  or  likely 
to  become  chargeable  to  the  public,  a  superintendent  of  the 
poor  of  the  county,  or  an  overseer  of  the  poor  or  other  offi- 
cer of  the  alms-house  of  the  town  or  city  where  the  bastard  was 
bom,  or  is  likely  to  be  bom,  may  apply  to  any  two  magistrates 
of  the  city  or  county  where  any  property,  real  or  personal,  of 
the  father  or  mother  may  be,  for  authority  to  take  the  same. 
Upon  due  proof  of  the  facts  on  oath,  to  the  satisfaction  of  the 
magistrates,  they  must  issue  their  warrant,  and  proceed  thereon 
in  the  manner  provided  in  title  eight  of  this  part,  in  relation  to 
persons  absconding  and  leaving  their  children  chargeable  to  tha 
public 
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878.  Proceedings  against  the  mother,  on  affirmance  or  modHlfatirrn 

of  the  order  of  the  magistmlee. 
878,  874.  Costs  on  appeal,  when  awarded  and  how  paid. 
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Sbgtion  875.  When  an  order  of  filiation  vacated,  etc. 

may  make  a  new  order  of  filiation,  or  bind  the  defendant  to 
appear. 
870.  If  order  of  filiation  be  vacated,  except  on  the  merits,  magistrates 
may  proceed  anew. 

877.  Court  to  inquire  into  circumstances  of  father  or  mother,  com 
mitted  for  not  giving  undertaking  to  support  bastard. 

878.  Father  or  mother  unable  to  support  the  bastard,  may  be  dis- 
charged. 

879.  Notice,  before  discharge,  and  examination  of  the  matter. 

880.  Party  cannot  be  discharged,  but  by  the  court 

§  861.  Who  may  appeal,  and  in  what  caaes. —  A  person 

deeming  himself  a^rieved  by  the  order  of  two  magistrates,  made 

pursuant  to  the  last  chapter,  may  appeal  therefrom  to  the  next 

term  of  the  county  court  of  the  county ;  except  that  a  person 

who  has  executed  an  undertaking  to  obey  an  order  of  filiation, 

and  indemnify  the  public,  as  provided  in  section  eight  hundred 

and  fifty-one,  cannot  appeal  from  any  other  part  of  the  order 

mentioned  in  section  eight  hundred  and  fifty,  than  that  which 

fixes  the  weekly  or  other  allowance  to  be  paid. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 
See  People,  ex  rel,,  v.  Dando,  20  Abb.  N.  C.  248;  People,  ex  rel„  y.  Court  qf 
Sessiane,  45  Hun,  55. 

§  862.  Appeal,  how  taken. — When  the  father  or  mother  of 
the  bastard  has  entered  into  an  undertaking  for  appearance  at  the 
next  term  of  the  county  court  of  tlie  county,  as  provided  in  sec- 
)  tions  eight  hundred  and  fifty-one  and  eight  hundred  and  fifty- 

eight,  it  is  an  appeal  from  the  order  of  filiation  or  maintenance ; 
and  no  other  notice  thereof  is  necessary.  In  any  other  case,  the 
appeal  is  taken,  by  a  written  notice  of  at  least  ten  days  before  the 
court,  to  the  magistrates  who  made  the  order,  and  to  the  party 

I  affected  tliereby,  or  to  the  officer  at  whose  instance  it  was  obtained. 

I  In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 

Bee  People,  ex  rel.,  v.  Dando,  20  Abb.  N.  C.  248;  People,  ex  rel.,  v.  Lindsay, 
k  58  Han,  285. 

In  bastardy  cases  an  appeal  will  not  lie  on  an  adjadieation  of  general  ses- 
sions. A  review  can  only  be  had  on  certiorari.  People,  ex  rel.  Fuller,  v.  Car- 
ney, 29  Hun,  47. 

Writs  of  error  and  certiorari,  in  special  proceedings  of  a  criminal  natare,  are 
not  abolished  by  the  Code  of  Criminal  Procedure.     It  applies  only  to  criminal 
\  actions.    People,  ex  rel.  Fuller,  y.  Carney,  29  Han,  47. 

§  863.  Papers  to  be  transmitted  by  magistrates,  to  county 
court. — The  magistrates  receiving  an  undertaking  for  appear- 
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ance  at  the  county  court,  must  transmit  it  to  the  court,  before  its 

opening,  with  a  certified  copy  of  the  order  appealed  from. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 
See  People,  exrel.,  v.  Iktndo,  20  Abb.  N.  C.  248. 

§  864.  Court  to  hear  the  case ;  evidence  on  hearing.— 

The  court  must  immediately,  or  at  any  other  time  it  may  appoint, 
proceed  to  hear  the  allegations  and  proofs  of  the  parties ;  and  the 
party  in  whose  favor  the  order  was  made,  must  suppoii;  it  by  evi- 
dence. If  the  mother  of  the  bastard  is  dead  or  insane,  her  tes- 
timony on  the  examination  before  the  magistrate  is  receivable  in 
evidence. 

An  order  appealed  from  as  above  is  virtually  a  suit  commenced  before  two 
justices  and  continued  before  the  sessions,  but  N/hich  never  reached  final  deter, 
mination.  BtoweU  v.  Overseera  of  Vdney,  5  Den.  98;  Roy  v.  Torgee,  7  Wend. 
858. 

§  865.  C!ourt  may  affirm,  vacate  or  modify  the  order, 
or  adjourn  the  hearing  till  the  bastard  be  bom.—  The 

court  may  affirm  or  vacate  an  order  of  filiation  or  maintenance, 
or  may  reduce  or  increase  the  sum  ordered  to  be  paid  for  the  sup- 
port of  the  bastard  or  its  mother ;  and,  disregarding  defects  in 
form  in  the  order,  must  amend  it  according  to  the  fact.  If,  when 
the  appeal  is  heard,  the  bastard  be  not  bom,  the  court  may  adjourn 
the  hearing  until  it  be  bom,  and  in  that  case,  must  take  an  under- 
taking from  the  party  appealing,  for  his  appearance,  in  such  sum 
and  with  such  sureties  as  the  court  may  deem  sufficient. 

§  866.  If  woman  be  not  pregnant,  or  be  married  before 
her  delivery,  or  the  child  be  not  bom  alive,  defendant  to 
be  discharged.  —  If  the  woman  alleged  to  be  pregnant,  be  not 
so,  or  be  married  before  her  delivery,  or  the  child  be  not  bora 
alive,  the  defendant  must  be  discharged  from  custody  or  from  the 
obligation  of  his  undertaking,  either  by  the  court  or  magistrates, 
upon  that  fact  being  made  to  appear. 

§  867.  Order  of  the  court,  on  affiimance.  —  If,  upon  the 
hearing  of  the  appeal,  the  county  court  affirm  an  order  of 
filiation  or  maintenance,  it  must  require  the  defendant  to  enter 
into  an  undertaking,  with  sufficient  sureties  approved  by  the 
court,  to  the  effect  that  he  will  pay,  weekly  or  otherwise,  accord- 
ing to  the  order  as  made  by  the  magistrates  or  modified  by  the 
oonrt,  the  sum  directed  for  the  -support  of  the  bastard,  and  of  the 
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mother  daring  her  conimement  and  recoFery ;  and  that  he  will 
indemnify  the  county,  and  town  or  city  where  the  bastard  was  or 
may  be  bom  [as  the  case  may  be],  and  every  other  county,  town 
or  city,  which  may  have  been  put  to  expense  for  the  support  of 
the  child  oar  of  its  mother  during  her  oonfinement  and  roeovmy 
against  those  expenses,  or  that  the  sureties  will  do  so,  not  exceed- 
ing the  sum  mentioned  in  the  undertaking,  and  which  must  be 

fixed  by  the  court. 
In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 

§  868»  Cionmiitment  of  defendant,  if  he  fbil  to  give 
undertaking.  —  If,  on  judgment  of  affirmance,  the  defendant 
do  not  enter  into  an  undertaking,  as  provided  in  the  last  section, 
he  must  be  committed  to  the  county  jail,  or  in  the  city  of  New 
York,  to  the  city  prison  of  that  city,  until  he  do  so,  or  be  dia- 
diarged  by  the  court. 

§  869.  XTndertaldng  fbr  appearance  on  appeal,  when 

fbrftited.  —  The  undertaking  for  the  appearance  of  the  defend- 
ant  at  the  county  court,  upon  an  appeal,  i8  forfeited  by  his  neg- 
lect to  appear,  or  to  give  the  undertaking  mentioned  in  the  last 

two  sections,  unless  he  be  discharged  by  the  court. 

In  effect,  as  amendc;d,  Jan.  1,  1896;  Laws  1895,  chap.  880. 

A  voluntary  departure  without  leave  after  appearance  forfeits  the  bond. 
People  V.  Jayne%^  27  Barb.  68. 

§  870.  When  mother  bound  to  appear  at  the  county  court 
to  proceed  as  upon  an  appeal. — When  the  mother  of  a  bastard 
is  bound  to  appear  at  the  county  court,  or  is  committed  as  pro- 
vided in  section  eight  hundred  and  fifty-eight,  the  court  must 
proceed  in  respect  to  the  matter  in  the  same  manner  tts  upon  an 
appeal. 

In  effect,  as  amended,  Jan.  1. 1896;  Laws  1895,  chap.  880. 

§  871.  When  the  court  may  make  an  order  against  the 
mother,  for  the  support  of  the  bastard.  --  If  the  court  be 
satisfied  that  the  mother  has  property  in  her  own  right,  sufficient 
to  enable  her  to  support  the  bastard  or  contribute  to  its  support, 
ft  must  confirm  the  order  mentioned  in  section  eight  hundred 
and  fifty-seven,  or  may  vary  tho  sum  ordered  to  be  paid  weekly 
or  otherwise ;  or  if  not,  it  must  dischaige  her  from  custody  of 
from  the  obligation  of  her  undertaking. 
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§  872.  Prooeedixigs  against  the  mother,  on  atBrmanoe 
or  modification  of  the  order  of  the  magistrates.  —  K  the 
court  affirm  or  modify  the  order,  as  provided  in  the  last  sectioni 
It  must  require  the  defendant  to  enter  into  an  undertaking,  witli 
sufficient  sureties  approved  by  the  court,  to  the  effect  that  she 
will  pay,  weekly  or  otherwise,  according  to  the  order,  as  made  by 
the  magistrates  or  modified  by  the  court,  the  sum  directed  for  the 
support  of  the  bastard,  or  that  the  sureties  will  do  so,  not  exceed- 
ing the  sum  mentioned  in  the  undertaking,  and  which  must  be 
fixed  by  the  court.  If  the  undertaking  be  not  given  she  must  be 
committed  in  the  manner  provided  in  section  eight  hundred  and 
sixty-eight. 

§  873.  Ciosts  on  appeal,  when  awarded  and  how  paid.— 

The  court  must  award  costs  to  the  party  in  whose  favor  an  appeal 
is  determined.  When  awarded  against  county  superintendents  or 
overseers  of  the  poor  of  a  town,  not  liable  for  the  support  of  its 
own  poor,  they  must  be  paid  by  the  county  treasurer,  on  delive^ 
ing  to  him  a  certified  copy  of  the  order  and  of  the  taxed  costa, 
and  must  be  charged  by  him  to  the  town  in  the  same  county, 
liable  to  support  the  bastard,  or  if  there  be  none,  to  the  county. 
In  the  city  of  New  York,  when  costs  are  awarded  upon  an 
appeal,  to  the  person  charged  as  the  father  or  mother  of  the 
bastard,  they  must,  upon  the  production  of  similar  vouchers,  be 
paid  by  the  comptroller  of  that  city,  and  cliarged  to  the  appro- 
priation made  to  the  commissioners  of  charities  and  corrections 
thereof. 

Where  a  defendant  has  been  held  on  a  trial  before  two  jastices  of  the  peace 
by  an  order  of  filiation,  and,  on  appeal  to  the  court  of  sessions,  such  order  has 
been  vacated,  and  the  defendant  held  for  a  trial  on  the  merits  on  which  he  is 
held  not  to  be  the  father  of  the  child,  the  costs  are  to  be  governed  bj  section 
8078  of  the  Code  of  Civil  Procedure,  the  proceedings  being  analogous  to  that 
on  an  appeal  from  a  justice*s  court  where  a  new  trial  is  had  in  the  county  court. 
Mayham  v.  Alien,  50  Hun,  848;  19  State  Rep.  812;  Feliows  v.  Lane,  67  How. 
Pr.  485. 

§  874.  Costs  on  api)6al,  when  awarded  and  how  paid.— 

In  other  cases,  the  payment  of  the  costs  may  be  enforced  by  the 
conrt,  as  in  a  civil  action.  If  the  party  against  whom  they  are 
awarded,  reside  ont  of  the  jurisdiction  of  the  court,  an  action 
may  be  brought  on  the  order,  by  the  party  entitled  to  the  costs, 
in  which  the  production  of  a  certified  copy  of-  the  order  and  of 
the  taxed  costs  is  conclusive  evidence. 
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§  875.  When  an  order  of  filiation  vacated,  etc. — If  the 

court  vacate  an  order  of  filiation  for  any  other  cauBC  than  upon 

the  merits,  it  must  proceed,  and  may  make  an  original  order 

of  filiation,  in  the  manner  prescribed  in  the  second  subdivision  of 

section  eight  hundred  and  fifty-nine,*  or  bind  the  person  charged 

in  an  undertaking,  in  a  sum  and  with  sureties  approved  by  the 

court,  to  appear  at  the  next  term  of  the  county  court. 
In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 

§  876.  If  order  of  filiation  be  vacated,  except  on  the 
merits,  magistrates  may  proceed  anew,  —  If  the  order  be 
vacated  for  any  other  cause  than  on  the  merits,  and  the  person 
charged  be  bound  as  provided  in  the  last  section,  the  same  pro- 
ceedings may  be  had  by  the  magistrate  for  the  apprehension  .of 
the  defendant,  and  for  making  an  order  of  filiation,  and  for  the 
commitment  of  the  defendant  for  not  giving  an  undertaking,  aa 
are  authorized  in  the  first  instance.  And  the  same  proceedingB 
must  be  subsequently  had  in  all  respects. 

§  877.  Court  to  inquire  into  circumstances  of  fitther  or 
mother  committed  for  not  giving  undertaking  to  support 
the  bastard.  — When  a  person  is  committed  to  prison,  charged 
as  the  father  of  a  bastard,  or  of  a  child  likely  to  be  born  a  bastard, 
and  when  the  mother  of  a  bastard  is  so  conmiitted  for  not  giving 
an  undertaking  to  support  the  bastard,  or  to  indemnify  the  pub* 
lie,  the  court  must  inquire,  from  time  to  time,  into  the  circum- 
stances and  ability  of  the  father  or  mother  to  support  the  bastard 
«.d  to  prccMe  irty  therrfor. 

§  878.  Father  or  mother  tmable  to  support  the  bastard 
may  be  discharged. —  If  the  court  be  at  any  time  satisfied  that 
the  father  or  mother  is  wholly  unable  to  support  the  bastard,  or 
to  contribute  to  its  support,  or  to  procure  security  therefor,  it 
may,  in  its  discretion,  order  the  father  or  mother  to  be  discharged 
from  imprisonment. 

§  879.  Notice  before  discharge,  and  examination  of  the 

matter.  —  Before  granting  the  order  the  court  must  be  satis- 
fied that  reasonable  notice  has  been  given  to  the  overseers  of 
the  poor,  or  to  the  county  superintendents  or  chief  officers  of  the 

*  So  in  original.     Should  be  ' '  850. " 
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almfl-houfie,  at  whoae  infitanoe  the  partj  was  oonuoittedi  of  the 

intention  to  apply  for  a  discharge,  and  must  hear  the  allegations 
and  proofs  of  the  saperintendents,  overseers  or  offioerS}  aad  may 
examine  the  party  applying  on  oath  respecting  the  subject  of  the 
application. 

§  880.  Party  cannot  be  discharged,  but  by  the  court.— 

A  person  committed,  as  provided  in  section  eight  hundred  and 
seventy-Heven,  cannot  be  discharged  from  imprisonmentj  except 

by  the  county  court  of  the  county. 
In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 


CHAPTER  m. 


ENFOBOEBCBNT    OF  THE    UKDSBTAKING  FOB    THB  SUPPOBT    OF    7HB 
BASTABD  OB  US  MOTHEB,   OB  FOB  AFPBABANOE    ON  APPEAL. 

Bbotioh  881.  Court  to  order  prosecution  of  undertaking,  when  forfeited;  by 

whom  prosecuted. 
883.  In  whose  name  undertaking  to  be  prosecuted. 

883.  Eyidence  in  the  action,  and  measure  of  damages 

884.  For  a  subsequent  breach  of  the  undertaking,  new  action  may 

be  brought 

885.  Costs,  how  recovered,  when  awarded  against  the  plaintiff. 

886.  Action  may  be  maintained  on  the  order,  etc. ' 

§  881.  Oourt  to  order  prosecutloii  of  undertaklzig,  when 
forfeited;  by  whom  prosecuted.  —  If  an  undertaking  for 
the  {q>pearance  at  the  county  court,  of  a  person  charged  as 
the  fai;her  or  mother  of  a  bastard,  be  forfeited,  the  court  may 
order  it  to  be  prosecuted ;  and  the  sum  mentioned  therein  may 
be  recovered,  and  when  collected,  must,  except  in  the  city  of 
New  York,  be  paid  to  the  county  treasurer,  and  by  him  credited 
to  the  town  in  the  same  county,  liable  to  the  support  of  the 
bastard,  or  if  there  be  none,  to  the  county.  In  the  city  of  New 
York,  the  court  must  order  the  undertaking  to  be  prosecuted  by 
the  commissioners  of  charities  and  correctiona,  and  when  collected, 
it  must  be  paid  into  the  city  treasury.  In  every  other  county,  it 
must  be  prosecuted  by  tlie  district  attorney. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 
See  PeopU,  ex  rel.,  v.  Bando,  20  Abb.  N.  C.  248;  Tillotwn  v.  Martin,  40 
Hun,  822. 
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§  882.  In  whose  name  imdertakiiig  to  be  prosecutecL  — 

"When  an  undertaking  to  obey  an  order,  in  relation  to  the  support 
of  a  bastard,  or  of  a  child  likely  to  be  bom  a  bastard,  or  of  ita 
mother,  is  forfeited,  it  may  be  prosecuted  in  the  name  of  the 
county  superintendents  of  the  county  or  the  overseers  of  the 
poor  of  the  town,  which  was  liable  for  the  support  of  the 
bastard,  or  which  may  have  incurred  any  expense  in  the  support 
of  the  bastard,  or  of  its  mother,  during  her  confinement  and 
recovery ;  or  in  the  city  of  New  York,  in  the  name  of  the  cor* 
poration  of  that  city. 

See  TiUoUan  y.  Martin,  40  Han,  821. 

The  order  of  affiliation  is  concluBive  unless  appealed  from.  WalUtoorth  v. 
Mead,  9  Johns.  867;  Peopie  ▼.  Belyea,  id.  195;  Boekfellow  y.  Donnelly,  8  Ck>w. 
028;  People  v.  Corbett,  8  Wend.  520;  Overseen  y.  Cox,  7  id.  235. 

§  883.  Eyidenoe  in  the  action,  and  measure  of  dam.^ 

ages.  —  In  the  action  mentioned  in  the  last  section,  it  is  not 
necessary  to  prove  the  actnal  payment  of  money  by  a  county 
superintendent,  overseer  of  the  poor,  officer  of  an  abns-house,  oi 
otiier  person ;  but  the  neglect  to  pay  a  sum  ordered  to  be  paid  by 
competent  authority,  for  the  support  of  the  bastard,  or  of  ita 
mother,  is  a  breach  of  the  undertaking,  and  the  measure  of  the 
damages  is  the  sum  ordered  to  be  paid,  and  which  was  withheld 
at  the  time  of  the  commeocement  of  the  action,  with  interest 
thereon. 

See  TUUUon  v.  Martin,  40  Han,  821. 

In  such  an  action  the  burden  is  on  the  defendant  to  show  himself  exonerated 
from  the  iwyment.  WaUeworth  v.  Mead,  9  Johns.  367;  Boekfellow  y.  Dan^ 
netty,  8  Cow.  623;  People  v.  Corbett,  8  Wend.  520;  People  v.  Haddock,  12  Id. 
475. 

Money  may  be  recovered  back  if  mother  not  pregnant.  Rheel  y.  Hieke,  25 
N.  Y.  289. 

§  884.  For  a  subeequent  breach  of  the   undertaking 
\  new  action  may  be  brought.  —  For  a  breach  of  the  under- 

taking, after  the  recovery  of  damages  or  the  commencement  of 
an  action,  another  action  may,  in  the  same  manner,  be  brought. 
The  money  collected  upon  the  undertaking  mnat  be  paid,  and 
credited,  in  the  manner  provided  in  section  eight  hundred  and 
k  eighty-one. 

6ee  TOtoUon  ▼.  Martin,  40  Han.  816. 
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§  885.  Costs,  how  recovered,  when  awarded  against 
the  plaintiff. — If,  in  the  action,  costs  be  awarded  against  tiie 
plaintijQEs,  they  may  be  recovered,  as  follows : 

1.  If  against  the  corporation  of  the  city  of  New  York,  in  the 
same  manner  as  in  any  other  action ; 

2.  If  against  county  superintendents  or  overseers  of  the  poor, 
they  must,  upon  the  delivery  of  a  transcript  of  the  judgment,  be 
paid  by  the  county  treasurer,  and  by  him  charged  to  the  town  in 
the  same  county,  liable  for  the  support  of  the  bastard,  or  if  there 
be  none,  to  the  county. 

Taxable  costs  to  be  allowed.     Ontario  Co,  v.  Moore,  13  Wend.  273;   TToaA- 
hurn  V.  Overseers,  9  Jolins.  119. 

§  886.   Action  may  be  maintained  on  the  order,  etc. — 

An  action  may  be  maintained  by  the  parties  authorized  by  sec- 
tion eight  hundred  and  eighty-two,  upon  an  order  made  by  two 
magistrates,  or  by  a  county  court,  for  the  payment  of  a  sum 
weekly  or  otherwise,  for  the  support  of  the  bastard  or  its  mother, 
notwithstanding  an  undertaking  may  have  been  given  to  comply 
with  the  order ;  and  in  case  of  the  death  of  the  person  against 
whom  the  order  was  made,  an  action  may  be  maintained  thereon 
against  his  executors  or  administrators.  But  when  an  undertak- 
ing is  given  to  appear  at  the  next  term  of  the  county  court,  no 
action  can  be  brought  on  the  order  until  it  is  affirmed  by  the 
court. 
In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 


TITLE  VI. 

OF  PBOOEEDINaS    RE8PE0TINO  VAaBAHTB. 

Bbotxon  887.  Who  are  vagrants. 

888.  Proceedings  before  magistrate. 

889.  Child,  how  kept. 

890.  Peace  officers,  when  required  by  any  person,  to  cany  Tagrant 

before  a  magistrate  for  examination. 

891.  Vagrant,  when  to  be  convicted ;  form  of  certificate  of  oonvlo- 

tion. 
898.  Certificate  to  constitute  record  of  conviction,  and  to  be  filed; 

commitment  of  vagrant 
808.  Children  begging,  how  disposed  of. 
894.  Peace  officers  to  arrest  and  pursue  a  person  *  disguised,  and  take 

him  before  a  ma^stiate. 
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ftBCTion  8d6.  Private  citizen  may  do  so^  without  warrant. 

dV6.  Peace  officer  may  require  aid;  duty  of  persons  required  to  MJ 

him. 
807.  Neglect  or  refusal  to  aid  peace  officer,  without  lawful  cause,  a 

misdemeanor;  punishment. 
80S.  Magistrate  may  depute  an  elector  of  the  county  to  make  arrest 

of  person  disguised;  if  his  name  be  not  known,  fictitious 

name  may  be  used. 

§  887.  Who  are  vagrants.  —  The  following  persons  are 
vagrants: 

1.  A  person  who,  not  having  visible  means  to  maintain  him« 
self,  lives  without  employment ; 

3.  A  person  who,  being  an  habitual  drunkard,  abandons, 
neglects  or  refuses  to  aid  in  the  support  of  his  family ; 

3.  A  person  who  has  contracted  an  infectious  or  other  disease, 
in  the  practice  of  drunkenness  or  debauchery,  requiring  charita- 
ble aid  to  restore  him  to  health  ; 

4.  A  common  prostitute  who  has  no  lawful  employment, 
whereby  to  maintain  herself  ; 

5.  A  person  wandering  abroad  and  begging,  or  who  goes  about 
from  door  to  door,  or  places  himself  in  the  streets,  highways, 
passages,  or  other  public  places,  to  beg  or  receive  alms ; 

6.  A  person  wandering  abroad  and  lodging  in  taverns,  groceries, 
ale-houses,  watch  or  station-houses,  out-houses,  market  places,  sheds, 
stables,  bams  or  uninhabited  buildings,  or  in  the  open  air,  and 
not  giving  a  good  account  of  himself ; 

7.  A  person,  who,  having  his  face  painted,  discolored,  covered 
or  concealed,  or  bein^  otherwise  disguised,  in  a  manner  calculated 
to  prevent  hie  being  identified,  appears  in  a  road  or  public  high- 
way, or  in  a  field,  lot,  wood  or  incJosure ; 

8.  Any  child  between  the  age  of  five  and  fourteen,  having 
sufficient  bodily  health  and  mental  capacity  to  attend  the  public 
school,  found  wandering  in  the  streets  or  lanes  of  any  city  or 
incorporated  village,  a  truant,  without  any  lawful  occupation ; 

9.  Every  male  person  who  lives  wholly  or  in  part  on  the  earn- 
ings of  prostitution,  or  who  in  any  public  place  solicits  for  immoral 
purposes.  A  male  person  wlio  lives  with  or  is  habitually  in  the 
company  of  a  prostitute  and  has  no  visible  means  of  support, 
shall  be  deemed  to  be  living  on  the  earnings  of  prostitution. 

Subdivision  9  added  by  Laws  1900,  chap.  281;  in  effect  April  5,  1900. 

See  Matter  of  McMahan,  64  How.  Pr.  285;  1  N.  Y.  Cr.  Rep.  58;  Matter  of 
Mom,  13  Abb.  N.  C.  190;  1  N.  Y.  Cr.  Rep.  508;  PeopU  ex  rel.  v.  Catholic  Pro- 
teetory,  101  N.  Y.  202;  4  N.  Y.  Cr.  Rep.  85;  8  How.  Pr.  (N.  8.)  850;  State  v. 
Olenn,  54  Md.  572;  Portland  v.  Bangor,  65  Me.  120;  20  Am.  Rep.  681;  Matter 
of  Forbes,  11  Abb.  Pr.  52;  19  How.  Pr.  457. 
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§  887a.  Tramp  defined. —  A  tramp  is  any  person,  not  blind, 
over  sixteen  years  of  age,  and  who  has  not  resided  in  the  county 
in  which  he  may  be  at  any  time  for  a  period  of  six  months  prior 
thereto,  who 

1.  Not  having  visible  means  to  maintain  himself,  lives  without 
employment;  or 

2.  W  anders  abroad  and  begs,  or  goes  about  from  door  to  door, 
or  places  himself  in  the  streets,  highways,  passages  or  public 
places  to  beg  or  receive  alms ;  or 

3.  Wanders  abroad  and  lodges  in  taverns,  groceries,  alehouses, 
watch  or  station  houses,  outhouses,  market  places,  sheds,  stables, 
barns  or  uninhabited  buildings,  or  in  the  open  air,  and  does  not 
give  a  good  account  of  himself. 

Amended  by  Laws  1898,  chap.  664.    In  effect  September  1,  1898. 
The  amendatory  act  (Laws  1898,  chap.  664,  g  6)  does  not  apply  to  cities  of 
the  first  and  second  class. 

§888.  Proceedings  before  magistrate. —  When  complaint 
is  made  to  any  magistrate  by  any  citizen  or  peace  oflScer  against 
any  vagrant  under  subdivision  eight  of  the  last  section,  such 
magistrate  must  cause  a  peace  officer  to  bring  such  child  before 
him  for  examination,  and  shall  also  cause  the  parent,  guardian  or 
master  of  such  child,  if  the  child  has  any,  to  be  summoned  to 
attend  such  examination. 

If,  thereon,  the  complaint  shall  be  satisfactorily  established,  the 
magistrate  must  require  the  parent,  guardian  or  master  to  enter 
into  an  engagement  in  writing  to  the  corporate  authorities  of  the 
city  or  village,  that  he  will  restrain  such  child  from  so  wandering 
about,  will  keep  him  in  his  own  premises  or  in  some  lawful  occu- 
pation, and  will  cause  him  to  be  sent  to  some  school,  at  least  four 
months  in  each  year,  until  he  become  fourteen  years  old. 

The  magistrate  may,  in  his  discretion,  require  security  for  the 
faithful  performance  of  such  engagement. 

If  the  child  has  no  parent,  guardian  or  master,  or  none  can  be 

found,  or  if  the  parent,  guardian  or  master  refuse  or  neglect, 

within  a  reasonable  time,  to  enter  into  such  engagement,  and  to 

give  such  security  if  required,  the  magistrate  shall  make  the  like 

disposition  of  such  child  as  is  authorized  to  be  made  by  section 

two  hundred  and  ninetv-one  of  the  Penal  Code,  of  children  com- 

ing  within  the  descriptions  therein  mentioned. 

§  889.  Examination  as  to  residence. —  When  complaint  is 
made  to  any  magistrate  by  any  citizen  or  peace  officer  against  a 
person  under  sections  one,  five  or  six  of  section  eight  hundred 
and  eighty-seven,  the  magistrate  must,  upon  the  examination  of 
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such  person,  cause  testimony  to  be  taken  as  to  liis  residence,  and 
if  it  appears  that  such  person  has  not  resided  in  the  county  for  a 
period  of  six  months  prior  to  his  arrest,  such  magistrate  shall  not 
commit  such  person  as  a  vagrant,  as  provided  by  this  artjcle ;  but 
if  he  finds  that  such  person  is  guilty  of  an  offense  charged  in  one 
of  such  subdivisions,  and  such  person  is  not  blihd  or  under  sixteen 
years  of  age,  the  magistrate  shall  adjudge  him  to  be  a  tramp,  and 
commit  him  to  a  penitentiary,  as  required  by  law.  On  such  exam- 
ination the  uncorroborated  testimony  of  the'  defendant  as  to  his 
place  of  residence  shall  not  be  deemed  sufficient  proof  thereof. 

New  section  added  by  Laws  1898,  chap.  664.     In  effect  September  1,  18©8. 
The  amendatory  act  (Laws  1898,  chap.  664,  g  6)  does  not  apply  to  cities  of 
the  first  and  second  class. 

§  890.  Peace  officers,  when  required  by  any  person,  to 
carry  vagrant  before  a  magistrate  for  examination. —  A 

peace  officer  must,  when  required  by  any  person,  take  a  vagrant 
before  a  justice  of  the  peace  or  police  justice  of  the  same  city, 
village  or  town,  or  before  the  mayor,  recorder,  or  city  judge,  or 
•  judge  of  the  general  sessions  of  the  same  city,  for  the  purpose  of 
examination. 
See  People,  ex  rel.  Kingdey,  v.  Pratt,  22  Hun,  300. 

§  891.  Vagrant,  when  to  be  convicted ;  form  of  certificate 
of  conviction. —  If  the  magistrate  be  satisfied,  from  the  conf es- 
i  sion  of  the  person  so  brought  before  him,  or  by  competent  testi- 

'  inony,  that  he  is  a  vagrant,  and  has  resided  in  the  county  for  a 

period  of  six  months  prior  to  his  arrest,  he  must  convict  him,  and 
must  make  and  sign,  with  his  name  of  office,  a  certificate  substan- 
tially in  the  following  form  : 
J  ''  I  certify  that  A  B,  having  been  brought  before  me,  charged 

!  with  being  a  vagrant,  I  have  duly  examined  the  charge,  and  that 

upon  his  own  confession  in  my  presence  (or  '  upon  the  testimony 
I  of  C  D,'  et  cetera,  naming  the  witnesses),  by  which  it  appears 

that  he  is  a  person  (pursuing  the  description  contained  in  the 
subdivision  of  section  eight  hundred  and  eighty-seven,  which  is 
appropriate  to  the  case),  and  (if  convicted  under  subdivisions  one, 
five  or  six  of  section  eight  hundred  and  eighty-seven)  that  he  has 

|l  resided  in  tlie  county  of for  a  period  of  six  months 

immediately  prior  to  his  arrest,  I  have  adjudged  that  he  is  a 
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vagrant.     ''  Dated  at  the  town  (or  city)  of ,  the 

day  of 18 . . 

"  E.  F, 

"  Justice  of  the  peace  of  the  town  of ,"  (or  as  the 

case  may  be). 

Amended  by  Laws  1S98,  chap.  664.    In  effect  September  1,  1898. 

The  amendatory  act  (Laws  1898,  chap.  664,  §  6)  does  not  apply  to  cities  of 
the  first  and  second  class. 

The  "confession*'  means  a  plea  of  guilty  or  some  acknowledgment  tanta- 
mount  thereto  not  an  admission  deduced  by  the  magistrate  argumentatirely. 
Bennac  v.  People,  4  Barb.  164. 

§  892.  Certificate  to  constitute  record  of  conviction,  and 
to  be  filed ;  commitment  of  vagrants. —  The  magistrate  must 
immediately  cause  the  certificate  which  constitutes  the  record  of 
conviction,  together  with  the  testimony  taken  before  him  as  to 
the  residence  of  such  vagrant,  to  be  filed  in  the  office  of  the 
clerk  of  the  county,  and  must,  by  a  warrant  signed  by  him,  with 
liis  name  of  office,  commit  the  vagrant,  if  not  a  notorious  offender 
and  a  proper  object  for  such  relief,  to  the  county  poorliouse,  if 
there  be  one,  or  to  the  ahnshouse  or  poorhouse  of  the  city,  village 
or  town,  for  not  exceeding  six  months  at  hard  labor,  or,  if  the 
vagrant  be  an  improper  person  to  be  so  committed,  he  must  be 
committed  for  a  like  term  to  the  county  jail,  In  those 

counties  of  the  state  where  the  distinction  between  county  poor 
and  town  poor  is  maintained,  the  expense  of  the  conviction  and 
maintenance  during  the  commitment  of  any  vagrant  committed 
to  any  one  of  the  places  of  confinement  above  specified,  who 
shall,  at  the  time  of  such  commitment,  have  obtained  a  legal  set- 
tlement in  one  of  the  towns  of  the  county  in  which  said  persons 
shall  be  convicted,  shall  be  a  charge  upon  the  town  where  they 
may  reside  at  tlie  time  of  such  commitment. 

Amended  by  Laws  1898,  chap.  664.     In  eflfect  September  1,  1898. 

The  amendatory  act  (Laws  1898,  chap.  664,  §  6)  does  not  apply  to  cities  of 
the  first  and  second  class. 

See  Matter  of  Dorfmann,  21  Abb.  X.  C.  297. 

The  filing  of  the  record  of  conviction  of  a  prisoner  on  a  charge  of  being  a 
vagrant  by  a  police  justice  in  the  office  of  the  general  sessions  of  the  peace  is 
regular.     Matter  q^  \Vater8,  66  How.  Pr.  173. 
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The  confinement  of  disorderlj  persons  and  vagrants  in  the  Albanj  county 
penitentiary  is  proper  and  lawful,  notwithstanding  sections  S92  and  903. 
Laws  of  1847,  chapter  183,  is  not  repealed  by  the  provisions  of  these  sections. 
People  V.  Coffee^  62  How.  445.     Bee,  also.  People  v.  Baker,  10  Abb.  N.  C.  310. 

g  893.     Repealed,  1888,  chap  220  g  5. 

§  894.  Peace  officers  to  arrest  and  pursue  a  person 
disguised,  and  take  him  before  a  magistrate. — It  is  the 

duty  of  every  peace  officer  of  the  county,  city,  village,  or  town, 
where  a  person  described  in  the  seventh  subdivision  of  section 
eight  hundred  and  eighty-seven  is  found,  to  arrest  and  take  him 
before  a  magistrate  mentioned  in  section  eight  hundred  and 
eighty-eiglit,  to  be  proceeded  against  as  a  vagrant. 

§  895.  Private  citizens  may  do  so  w^ithout  w^arrant. — 

A  private  citizen  of  the  county  may  also,  without  warrant,  exer- 
cise the  powers  conferred  upon  a  ])eace  officer  by  the  last  section. 

§  896.  Peace  officers  may  require  aid;  duty  of  persons 
required  to  aid  him. —  In  the  execution  of  the  duties  imposed 
by  section  eight  hundred  and  ninety-four  the  peace  officer  may 
command  the  aid  of  as  many  male  inhabitants  of  his  county,  city, 
village  or  town  as  he  may  think  proper ;  and  a  citizen  so  com- 
manded may  provide  himself,  or  be  provided  with,  such  means 
and  weapons  as  the  officer  giving  the  command  may  designate. 

§  897.  N^lect  or  reftisal  to  aid  peace  officer,  without 
cause,  a  misdemeanor ;  punishment.  —  A  person  com- 
manded to  aid  the  officer,  as  prescribed  in  the  last  section,  and 
who  without  lawful  cause  refuses  or  neglects  to  do  so,  is  guilty 
of  a  misdemeanor,  and  is  punishable  by  a  fine  not  exceeding  two 
hundred  and  fifty  dollars,  or  by  imprisonment  not  exceeding  one 
year,  or  both. 

§  898.  Magistrate  may  depute  an  elector  of  the  county 
to  make  arrest  of  person  disguised ;  if  his  name  be  not 
known,  fictitious  name  may  be  used. — A  magistrate  to 
whom  complaint  is  made  against  a  person  charged  as  a  vagrant, 
88  described  in  the  seventh  subdivision  of  section  eight  hundred 
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and  eighty-Beven,  may,  by  a  warrant  signed  by  him,  with  his 
name  of  office,  depute  an  elector  of  the  county  to  arreat  and 
bring  the  vagrant  before  him  to  answer  the  oomplaint ;  and  if 
the  name  of  the  person  complained  of  be  not  known,  he  may  be 
^described  in  the  warrant  and  in  all  Buboequent  proceedings 
;thereon,  by  a  fictitious  name. 


TITLE  Vn. 

OV  PROOEEDINOS  BKSPEOTINO   DI30BDBBLT  PJEBSONS. 

flflonoN  890.  Who  are  diBorderly  persons. 

900.  On  complaint,  warrant  to  be  issued. 

901.  On  confession  or  proof  that  he  is  a  disorderly  person,  securi^ 

to  be  required. 

902.  If  security  given,  defendant  to  bs  discharged;  if  not,  to  be 

convicted;  form  of  certificate. 

908.  Certificate,  to  constitute  record  of  conTiotloD,  and  to  be  filed; 

commitment  thereon. 
901  Undertaking,  when  forfeited. 

905.  How  prosecuted,  and  proceeds  how  applied. 

906.  When  new  security  may  be  required,  or  defendant  committed 

after  recovery  on  undertaking. 

907.  Defendant  committed  for  not  giving  security,  how  discharged. 
906.  Keeper  of  prison,  to  return  list  of  disorderly  persons,  etc. 

909.  Examination  of  the  case  by  the  court. 

910.  Court  may  discharge,  or  authorize  the  binding  out  of  disorderly 

person. 

911.  Court  may  also  commit  him  to  prison;   nature  and  duration  of 

imprisonment. 

912.  Order  to  procure  materials  and  implements,  and  to  compel  him 

to  work. 

913.  Expense  of  materials  or  implements,  how  paid  for,  and  proceeds 

of  labor,  how  disposed  of. 

§  899.  Who  are  disorderly  persona—  The  following  are 
disorderly  persons : 

1.  Persons  who  actually  abandon  their  wives  or  children,  with- 
out adequate  support,  or  leave  them  in  danger  of  becoming  a 
burden  upon  the  public,  or  who  neglect  to  provide  for  them 
according  to  their  means ; 

2.  Persons  who  threaten  to  run  away  and  leave  their  wives  of 
ohildren  a  burden  upon  the  public ; 
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3.  Persons  pretending  to  tell  fortunes,  or  where  lost  or  stolen 
goodd  may  be  found ; 

4.  Keepers  of  bawdy  houses  or  houses  for  the  resort  of  prosti- 
tutes, drunkards,  tipplers,  gamesters,  habitual  criminals,  or  other 
disorderly  persons ; 

5.  Persons  who  have  no  visible  profession  or  calling,  by  which  to 
mair.taiu  themselves,  but  who  do  so,  for  the  most  part,  by  gaming ; 

6.  Jugglers,  common  showmen  and  mountebanks,  who  exhibit 
or  perform  for  profit,  puppet  shows,  wire  or  rope  dancers  or  other 
idle  shows,  acts  or  feats ; 

7.  Persons  who  keep,  in  a  public  highway  or  place,  an  appar 
Tatus  or  device  for  the  purpose  of  gaming,  or  who  go  about  exhib- 
iting tricks  or  gaming,  therewith ; 

8.  Persons  who  play,  in  a  public  highway  or  place,  with  cards, 
dice  or  any  other  apparatus  or  device  for  gaming ; 

9.  Habitual  criminals  within  the  provisions  of  this  Code. 

See  Laws  1892.  chap.  143,  §  268. 

See  Lutes  v.  SheUy,  40  Hun,  199;  Peaple  v.  OHmshaw,  2  N.  Y.  Cr.  Rep.  396; 
People  V.  MUler,  88  Hun,  84;  People  v.  Klock,  48  Id.  277;  BuUdey  v.  Boyce, 
id.  261-2;  People,  ex  reL,  v.  Forbes,  52  id.  82;  Peo]^  v.  Ga/rroU,  3  Park.  73; 
JBennae  v.  People,  4  Barb.  164. 

Who  are  gamesters  and  disorderly  persons.    People  y.  Cutler,  28  Hun,  465. 

The  power  of  a  police  justice  to  require  baU  in  a  case  of  conviction  of  dis- 
orderly conduct,  and  to  commit  in  default  thereof,  has  not  been  affected  by 
the  Code  of  Criminal  Procedure.  Matter  of  McMakon,  64  How.  Pr.  285;  1 
N.  Y.  Cr.  Rep.  58. 

A  decision  of  a  police  justice  dismissing  a  complaint  made  by  a  wife 
against  her  husband  for  abandonment  under  this  section  is  reviewable  at 
general  term  upon  a  writ  of  certiorari.    People  v.  Walsh,  33  Hun,  345. 

The  common-law  remedy  by  indictment  against  a  person  keeping  a 
bawdy-house  was  not  abolished  or  superseded  by  the  provision  of  the  Code 
of  Criminal  Procedure  as  to  disorderly  persons.  It  is  not  essential  to  the 
validity  of  a  sentence  to  imprisonment  in  a  county  penitentiary  under  the 
statute  authorizing  such  imprisonment  (Laws  of  1874,  chap.  209,  as  amended 
by  Laws  of  1876,  chap.  158),  that  it  shall  state  that  the  prisoner  is  "to  be 
received,  kept  and  employed  in  the  manner  prescribed  by  law  and  the  rules 
of  the  penitentiary."  That  provision  of  the  statute  is  no  part  of  the  sentence, 
but  is  simply  directory  to  the  keeper  of  the  penitentiary.  People,  ex  rel.  Van 
Eouton,  V.  Saddler,  97  N.  Y.  146;  3  N.  Y.  Cr.  Rep.  471. 

A  decision  of  a  ])olice  justice  dismissing  a  complaint  made  by  a  wife 
against  her  husband  for  abandonment,  under  this  section,  is  reviewable  at 
general  term  upon  certiorari.  The  justice  acts  as  an  officer  and  not  as  a  court 
of  special  sessions,  and  his  decision  cannot  be  reviewed  under  section  749  of 
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the  Code  of  Criminal  Procedure.  People  v.  WaM,  83  Hud,  345;  67  How.  Pr. 
482. 

A  society  organized  under  chapter  180,  Laws  of  1875,  may  prosecute  cases 
arising  uuder  this  section.  The  president  thereof  may  prosecute  the  case, 
although  no  formal  action  has  been  taken  by  the  society,  as  such  an  act  i» 
incidental  to  the  execution  of  tiie  trust  reposed  in  him  as  the  head  of  the  cor- 
porate body. 

The  fact  that  the  child  has  voluntarily  left  its  home  does  not  absolve  the 
father  from  his  obligation  to  support  and  maintain  it,  nor  relieve  him  from 
liability  under  this  section  for  a  failure  to  do  so.  People  v.  Strickland^  1^ 
Abb.  N.  C.  473. 

§  900.  On  oomplainty  warrant  to  be  issued. —  Upon  com- 
plaint on  oath,  to  a  justice  of  the  peace  or  police  justice  of  a  city, 
village  or  town,  or  to  the  mayor,  recorder,  city  judge  or  judge  of 
the  general  sessions  of  the  city,  against  a  person,  as  being  disor- 
derly, the  magistrate  must  issue  a  warrant,  signed  by  him,  with 
his  name  of  office,  requiring  a  peace  officer  to  arrest  the  defend* 
ant,  and  bring  him  before  the  magistrate  for  examination. 

See  Potter  v.  Mc Alpine,  8  Dem.  124:  Com'rtt  of  Charities  v.  IlommUl,  83 
Hun,  848;  Bulkley  v.  Boyce,  48  id.  261;  People,  ex  rel.  Scherer,  v.  Walsh,  2 
N.  Y.  Cr.  Rep.  827;  People,  ex  rel,  Liehtcnstein,  v.  Hodgson,  35  N.  Y.  State 
Rep.  982. 

§  901.  On  confession  or  proof  that  he  is  a  disorderly 
person,  security  to  be  required. —  If  the  magistrate  be  sat- 
isfied, from  the  confession  of  the  defendant,  or  by  competent 
testimony,  that  he  is  a  disorderly  person,  he  may  require  that  the 
pereon  charged  give  security,  by  a  written  undertaking,  with  one 
or  more  sureties  approved  by  the  magistrate,  to  the  following 
effect : 

1.  If  he  be  a  person  described  in  the  first  or  second  subdivision 
of  section  eight  hundred  and  ninety-nine,  that  he  will  support 
his  wife  and  children,  and  will  indemnify  the  county,  city,  village 
or  town  against  their  becoming,  within  one  year,  chargeable  upon 

the  public ; 

2.  In  all  other  cases,  that  he  will  be  of  good  behavior  for  the 
space  of  one  year ; 

Or  that  the  sureties  will  pay  the  sum  mentioned  in  the  under- 
taking, and  which  must  be  fixed  by  the  magistrate. 

See  Bulkley  v.  Boyce,  48  Hun,  261;  lAites  v.  Shelley,  40  id.  197;  Comrs  v 
HammiU,  33  id.  348;  Potter  v.  Mc Alpine,  3  Dem.  124;  Matter  of  McMahon,  64 
How.  Pr.  285;  1  N.  Y.  Cr.  Rep.  58;  People  v.  Carroll,  3  Park.  73. 
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§  902  If  security  given,  defendant  to  be  diBcharged ; 
if  not,  to  be  convicted ;  form  of  certificate. — ^If  the  under- 
taking 1)6  given,  the  defendant  mufit  be  discharged.  But  if  not, 
the  n)a^strate  must  convict  him  as  a  disorderly  person,  and  must 
make,  and  sign  with  his  name  of  office,  a  certitieate  in  substan- 
tially the  following  form : 

"I  certify  that  A.  B.,  having  been  brought  before  me  charged 
with  being  a  disorderly  person,  I  have  duly  examined  the  charge, 
and  that  upon  his  own  confession  in  my  presence  [or  ^  upon  the 
testimony  of  C.  D.,'  etc.,  naming  the  witnesses],  by  which  it 
appears  that  he  is  a  [pursuing  the  description  contained  in  the 
subdivision  of  section  eight  hundred  and  ninety-nine,  which  is 
appropriate  to  the  case],  I  have  adjudged  that  he  is  a  disorderly 
person. 

'*  Dated  at  the  town  [or  ^  city ']  of        ,  the        day  of        ,  18 

"E.  R, 

.  ^^JtLsiice  of  thej>eace  of  the  tovm  of 

"  [Or  as  the  case  may  be.]  " 

See  Potter  v.  McAlpine,  8  Dem.  124;  People,  ex  rel,  v.  Saddler,  97  N.  Y.  147; 
8  N.  Y.  Cr.  Rep.  478. 

§  903.  Certificate  to  constitute  record  of  oonvlotioii^ 
and  to  be  filed;  ccmmitment  thereon.— The  magistrate  must 
immediately  cause  the  certificate,  which  constitutes  the  record  of 
conviction,  to  be  filed  in  the  office  of  the  clerk  of  the  county,  and 
must,  by  a  warrant  signed  by,  him  with  his  name  of  office,  com- 
mit the  defendant  to  the  county  jail,  or  in  the  city  of  New  York, 
to  the  city  prison  or  penitentiary  of  that  city,  or  in  the  county  of 
Kings,  to  the  penitentiary  of  that  county,  for  not  exceeding  six 
months  at  hard  labor,  or  until  he  gives  the  security  prescribed  in 
section  nine  hundred  and  one. 

See  Potter  v.  McAlpine,  3  Dem.  124;  People,  ex  rel.,  v.  Sadler,  97  N.  Y.  147; 
8  N.  Y.  Cr.  Rep.  478;  Matter  of  Nichols,  81  Daily  Reg.  165;  Matter  of  TrimbU, 
62  How.  Pr.  61;  MatUr  of  Wacher,  id.  352;  People  v.  Coffee,  id.  445. 

§  904.  Undertaking,  when  forfeited.  —  Tlie  undertaking 
mentioned  in  section  nine  hundred  and  one  is  forfeited  by  the 
commission  of  any  of  the  acts  which  constitute  the  person  by 
whom  it  was  jriven  a  disorderly  person,  and  in  the  case  of  a  per- 
son described  in  the  seventh  and  eighth  subdivisions  of  section 
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eight  hundred  and  ninety-nine,  by  his  playing  or  betting,  at  one 
time  or  sitting,  for  money  or  property  exceeding  the  value  of 
two  dollars  and  fifty  cents. 

See  Potter  v.  McAlpim,  3  Dem.  124;  Buckley  v.  Boyce,  48  Hun,  262. 

§  905.    How  prosecuted,  and  proceeds  how  applied. — 

When  an  undertaking  is  forfeited,  it  may  be  prosecuted  in  the 
name  of  the  county  superintendents  of  the  poor,  or  the  overseers 
of  the  poor  of  the  town,  or  in  the  city  of  New  York,  in  the 
name  of  the  corporation  of  that  city,  and  the  sum  collected  in 
the  action  must  be  paid  into  the  county  or  city  treasury,  as  the 
case  may  be,  for  the  benefit  of  the  poor.  In  case  the  defendant 
is  an  Indian,  it  must  be  prosecuted  in  the  name  of  the  people  of 
the  state  of  New  York  by  the  attorney -general,  or  at  his  request 
by  the  district  attorney  of  the  county,  and  the  sum  collected  in 
the  action,  must  be  paia  into  the  state  treasury,  for  the  benefit  of 
the  Indian  poor. 

Last  sentence  added  Laws  1901,  chap.  165.     In  effect  Sept.  1,  1901. 

See  Lutes  v,  SheUey,  40  Hun,  199;  People  v.  Pettit,  8  id.  416. 

§  906.  When  new  security  may  be  required,  or  defend- 
ant committed  after  recovery  on  undertaking. —  Upon  a 
recovery  on  the  undertaking,  the  court  in  which  it  is  had,  may 
require  from  the  defendant  new  security  in  the  planner  provided 
in  section  nine  hundred  and  one,  or  if  lie  fail  to  give  it,  may  com- 
mit him  in  the  manner  provided  in  section  nine  hundred  and  three. 

See  Lutes  v.  Shelley,  40  Hun,  199. 

§  907.  Defendant  committed  for  not  giving  security ; 

how  discharged. —  A  person  committed  as  a  disorderly  person, 

on  failure  to  give  security,  may  be  discharged  by  the  committing 

magistrate  or  by  any  two  justices  of  the  peace,  or  police  justices 

or  magistrates  or  the  county  judge  of  the  county,  upon  giving 

security  as  originally  required,  pursuant  to  section  nine  hundred 

and  one. 

Amended  1897,  chap.  122.    In  effect  Sept.  1,  1897. 

See  People,  exrel,,  v.  iyadler,  97  N.  Y.  147;  3  N.  Y.  Cr.  Rep.  473. 

§  908.  Keeper  of  prison,  to  return  list  of  disorderly  per- 
sons, etc. — The  keeper  of  every  prison  to  which  disorderly  per- 
sons may  be  committed,  must  return  to  the  county  court  of  the 
county,  on  the  first  day  of  each  term,  a  list  of  the  persons  so 
committed  and  then  in  liis  custody,  with  the  nature  of  the  offense 
of  eacli,  the  name  of  the  magistrate  by  whom  he  was  committed, 
and  the  term  of  his  imprisonment. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 
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§  909.  Examination  of  the  case  by  the  court. — The  county 
court  must  thereupon  inquire  into  the  circmnetances  of  each  case, 
and  liear  any  proof  that  may  be  offered,  and  must  examine  the 
record  of  conviction,  which  is  evidence  of  the  facts  contained  ia 
it,  until  disapproved. 

In  effect,  as  amended,  Jan.  1,  1806;  Laws  1896,  chap.  880. 

§  910.  Court  may  discharge,  or  authorize  the  binding 
out  of  disorderly  person.  —  The  court  may  discharge  a  per- 
son so  committed  from  imprisonment,  either  absolutely  or  upon 
his  giving  security  as  provided  in  section  nine  hundred  and  one, 
or  if  he  bo  a  minor,  may  authorize' the  county  superintendents  of 
tte  poor,  or  the  overseers  of  the  poor  of  the  town,  or  in  the  city 
of  New  York,  commissioners  of  charities  and  corrections,  to  bind 
him  out  in  some  lawful  calling  as  a  servant,  apprentice,  mariner 
or  otherwise,  imtil  he  be  of  age ;  or  if  he  be  of  age,  to  contract 
for  his  service  with  any  person,  as  a  laborer,  servant,  apprentice, 
mariner  or  otherwise,  for  not  exceeding  one  year.  The  binding 
out  or  contract,  pursuant  to  this  section,  has  the  same  effect  as 
the  indenture  of  an  apprentice,  with  his  own  consent  and  that  of 
his  parents,  and  subjects  the  person  bound  out  or  contracted,  to 
the  same  control  of  his  master  and  of  the  county  court  of  the 
county,  as  if  he  were  bound  as  an  apprentice. 

In  effect,  as  amended,  Jan.  1,  1896,  Laws  1895,  chap.  880. 

Bee  People,  ex  rel„  v.  SadUr,  97  N.  Y.  147;  3  N.  Y.  Cr.  Rep.  478. 

^  §  911.  Cionrt  may  also  commit  him  to  prison ;  nature 

and  duration  of  imprisonment.  —  The  court  may  also,  in  its 
discretion,  order  a  person  convicted  as  a  disorderly  person,  to  bo 
kept  in  the  county  jail,  or  in  the  city  of  New  York,  in  the  city 
prison  or  penitentiary  of  that  city,  for  a  term  not  exceeding  six 
months  at  hard  labor. 

§  912.  Order  to  procure  materials  and  implements,  and 
to  compel  >iiTn  to  work.  —  If  there  be  no  means  provided  in 
the  prison  for  employing  the  offender  at  hard  labor,  the  court 
may  direct  the  keeper  to  furnish  him  such  employment  as  it  may 
specify,  and  for  that  purpose  to  purchase  materials  and  imple- 
I  ments,  not  exceeding  a  prescribed   value,  and  to  compel  the 

k  offender  to  perform  the  work  allotted  to  him.     The  expenses 

incurred  in  carrying  the  order  into  effect  must  be  paid  to  the 
keeper  by  the  county  treasurer,  upon  the  delivery  to  him  of  the 
order  of  the  court,  and  an  account  under  the  oath  of  the  keeper, 
of  the  materials  and  implements  furnished. 
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§  913.  Expense  of  materials  or  implenieiits,  how  paid 
for,  and  proceeds  of  labor,  how  disposed  of.  —  The  keeper 
must  sell  the  produce  of  the  labor  of  the  offender,  and  must 
account  for  the  cost  of  the  materials  or  implements  purchased, 
and  for  one-half  of  the  surplus,  to  the  board  of  supervisors,  and 
pay  it  into  the  county  treasury,  and  pay  the  other  half  of  the 
surplus  to  the  person  by  whom  it  was  earned,  on  his  dischai-go 
from  imprisonment.  He  must  also  account  to  the  court,  when 
required,  for  the  materials  or  implements  purchased,  and  for  the 
disposition  of  the  prs>teeds  of  the  labor  of  the  offender. 


TITLE  Vm. 


OF  PBOOESDIKOS  BESPEOTING  THE  SUPPOBT  OF  POOB 

PERSONS. 

Bw^Vtov  014.  Who  may  be  compelled  to  support  poor  relatives. 

915.  Order  to  compel  a  person  to  support  a  poor  relatiye,  etc. 

916.  Court  to  hear  the  case  and  make  order  of  support. 

917.  Support,  when  to  be  apportioned  among  different  relatiyes. 

918.  Order,  to  prescribe  time  during  Nvhich  support  is  to  continue,  ot 

may  be  indefinite;  when  and  how  order  may  be  varied. 

919.  Costs,  by  whom  to  be  paid  and  how  enforced. 

920.  Action  on  the  order,  on  failure  to  comply  therewith. 

921.  Parents  leaving  their  children  chargeable  to  the  public,  how 

proceeded  against. 

922.  Seizure  of  their  property;  transfer  thereof,  when  void. 

928.  Warrant  and  seizure,  when  confirmed  or  discharged;  direction 
of  the  court  thereon. 

924.  Warrant,  in  what  cases  to  be  discharged. 

925.  Sale  of  the  property  seized  and  application  of  its  proceeds. 

926.  Powers  of  superintendents  of  poor. 

§  914.  Who  may  be  compelled  to  support  poor  relatives. 

—  The  father,  mother  and  children,  if  of  sufficient  ability,  of  a 
poor  person  who  is  insane,  blind,  old,  lame,  impotent  or  decrepit, 
so  as  to  be  unable  by  work  to  maintain  himself,  must,  at  their  own 
charge,  relieve  and  maintain  him  in  a  manner  to  be  approved  by 
the  overseers  of  the  poor  of  the  town  where  he  is,  or  in  The  City 
of  New  York,  by  the  commibsioners  of  public  charities.     If  such 
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poor  person  be  insane,  he  shall  l)e  maintained  in  the  manner  pre- 
scribed by  the  insanity  law.  The  father,  mother,  husband,  wife 
or  children  of  a  poor  insane  person  legally  committed  to  and  con- 
fined in  an  institution  supported  in  whole  or  in  part  by  the  state, 
shall  be  liable,  if  of  sufficient  ability,  for  the  support  and  mainte- 
nance of  such  insane  person  from  the  time  of  his  reception  in  such 
institution. 
As  amended  by  Laws  1898,  chap.  899.    In  effect  April  22,  1898. 

See  64  Am.  Dec.  279;  Schouler's  Dom.  Rel..  §  287;  Edwards  v.  DavU,  16 
Johns.  281;  Stone  v.  Burgess,  2  Lans.  439;  47  N.  y:  521;  Menden  v.  Cox,  7  Cow. 
235;  Matter  of  Hunt,  5  id.  284;  Stevens  ▼.  Cheney,  86  Hun,  2;  Tillotson  v. 
Smith,  40  id.  822;  Herendeen  v.  De  Witt,  49  id.  58. 

§  915.  Order  to  compel  a  person  to  support  a  poor  relative, 
et  cetera. —  If  a  relative  of  a  poor  person  fail  to  relieve  and  main-  ' 

tain  hira,  as  provided  in  the  last  section,  the  overseers  of  the  poor  j 

of  the  town  where  he  is,  or  in  The  City  of  New  York,  the  com-  i 

missioners  of  public  charities  may  apply  to  any  court  of  record 
or  to  a  judge  thereof  where  the  relative  dwells,  for  an  order  to 
compel  such  relief,  upon  at  least  ten  days'  written  notice,  served 
personally,  or  by  leaving  it  at  the  last  place  of  residence  of  the 
person  to  whom  it  is  directed,  in  case  or  his  absence,  with  a  per- 
son of  suitable  age  and  discretion.  If  such  poor  person  be  insane 
and  legally  committed  to  and  confined  in  an  institution  supported 
in  whole  or  in  part  by  the  state,  and  his  relatives  refuse  or  neglect 
to  pay  for  his  support  and  maintenance  therein,  application  may 
be  made  by  the  treasurer  of  such  institution  in  the  manner  pro- 
vided in  this  section  for  an  order  directing  the  relatives  liable 
therefor  to  make  such  payment. 

As  amended  by  Laws  1898,  chap.  399.     In  effect  April  22,  1898. 

See  Stevens  v.  Cheney,  36  Hun,  3;  Anon.,  3  N.  Y.  Leg.  Obs.  854. 

§  916.  Court  to  hear  the  case  and  make  order  of  support. — 

At  the  time  appointed  in  the  notice,  the  court  or  a  judge  thereof 
must  proceed  summarily  to  liear  the  allegations  and  proofs  of  the 
parties,  and  must  order  such  of  the  relatives  of  the  poor  person 
mentioned  in  section  nine  hundred  and  fourteen,  as  were  served 
with  the  notice  and  are  of  sufficient  ability,  to  relieve  and  main- 
tain him,  specifying  in  the  order  the  sum  to  be  paid  weekly  for 
his  support,  and  requiring  it  to  be  paid  by  the  father,  or  if  there 
be  none,  or  if  he  be  not  of  sufficient  ability,  then  by  the  children, 
or  if  there  be  none,  or  if  they  be  not  of  sufficient  ability,  then  by 
the  mother.  If  the  application  be  made  to  secure  an  order  com- 
pelling relatives  to  pay  for  the  maintenance  of  insane  poor  persons 
committed  to  and  confined  in  an  institution  supported  in  whole  or 
in  part  by  the  state  such  order  shall  specify  the  sum  to  be  paid  for 
his  maintenance  by  his  relatives  liable  therefor,  from  the  time  of 
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his  reception  in  such  institution  to  the  time  of  making  such  order^ 
and  also  the  sum  to  be  paid  weekly  for  his  future  maintenance  in 
such  institution.  The  relatives  served  with  such  notice  shall  be 
deemed  to  be  of  sufficient  ability,  unless  the  contrary  shall  affirma- 
tively appear  to  the  satisfaction  of  the  court  or  a  judge  thereof. 

As  amended  by  Laws  1898,  chap.  899.    In  effect  April  22,  1898. 

§  917.  Support ;  when  to  be  apportioned  among  different 
relatives. — If  it  appear  that  any  such  relative  is  unable  to  wholly 
maintain  the  poor  person  or  to  pay  for  his  maintenance  if  confined 
in  a  state  institution  for  the  insane,  but  is  able  to  contribute  toward 
his  support,  the  court  or  a  judge  thereof  may  direct  two  or  more 
relatives,  of  different  degrees,  to  maintain  him  or  to  pay  for  his 
maintenance  in  such  an  institution  if  insane,  prescribing  the  pro- 
portion which  each  must  contribute  for  that  purpose ;  and  if  it 
appear  that  the  relatives  are  not  of  sufficient  ability  wholly  to 
maintain  him,  or  to  pay  for  his  maintenance  in  such  an  institution, 
if  insane,  but  are  able  to  contribute  something,  the  court  or  judge 
tliereof  must  direct  the  sum,  in  proportion  to  their  ability,  which 
they  shall  pay  weekly  for  that  purpose.  If  it  appears  that  the 
relatives  who  are  liable  for  the  maintenance  of  an  insane  poor  per- 
son confined  in  a  state  institution  for  the  insane  are  not  able  to  pay 
the  whole  amount  due  for  such  maintenance  from  the  time  of  such 
poor  person's  admission  to  such  institution,  the  court  or  a  judge 
thereof  must  direct  the  sum  to  be  paid  for  such  maintenance  in 
proportion  to  the  ability  of  the  relatives  liable  therefor. 

As  amended  by  Laws  1898,  chap.  899.     In  effect  April  22,  1898. 

See  Stofie  v.  Burgess,  2  Lans.  439;  47  N.  Y.  521. 

§  918.  Order  to  prescribe  time  during  which  support  is  to 
continue,  or  may  be  indefinite ;  when  and  how  order  may 
be  varied. —  The  order  may  specify  the  time  during  which  the 
relatives  must  maintain  the  poor  person,  or  during  which  any  of 
the  sums  directed  by  the  court  or  a  judge  thereof  are  to  be  paid, 
or  it  may  be  indefinite  or  until  the  further  order  of  the  court  or 
a  judge  thereof.  If  the  order  be  for  payment  of  a  weekly  sum 
for  the  maintenance  of  an  insane  poor  person  in  a  state  institu- 
tion, the  order  shall  specify  that  such  snm  shall  be  paid  as  long 
as  such  insane  poor  person  is  maintained  in  such  institution.    The 
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court  or  a  judge  thereof  may  from  time  to  time  vary  the  order, 
as  circumstances  may  require,  on  the  application  either  of  any 
relative  affected  by  it,  or  of  any  officer  on  whose  application  the 
order  was  made,  upon  ten  days'  written  notice. 
Afl  amended  by  Laws  18d8,  chap.  899.    In  effect  April  22,  1898. 

§  919.  Costs,  by  whom  to  be  paid,  and  how  enforced. — 

The  costs  and  expenses  of  the  application  must  be  ascertained  by 
the  court,  and  paid  by  the  relatives  against  whom  the  order  is 
made ;  and  the  payment  thereof,  and  obedience  to  the  order  of 
maintenance,  and  to  any  order  for  the  payment  of  money,  may 
be  enforced  by  attachment. 

§  920.  Action  on  the  order  on  failure  to  comply  there- 
with.—  If  a  relative,  required  by  an  order  of  the  court  or  a  judge 
thereof,  to  relieve  or  maintain  a  poor  person,  neglect  to  do  so  in 
the  manner  approved  by  the  officers  mentioned  in  section  nine 
hundred  and  fourteen,  and  neglect  to  pay  to  them  weekly  the 
sum  prescribed  by  the  court  or  a  judge  thereof,  the  officers  may 
maintain  an  action  against  the  relative,  and  recover  therein  the 
sum  prescribed  by  the  court  or  a  judge  thereof  for  every  week 
the  order  has  been  disobeyed,  to  the  time  of  the  recovery,  with 
costs,  for  the  use  of  the  poor.  If  the  order  directs  a  relative  to 
pay  for  the  maintenance  of  an  insane  poor  person  in  a  state  insti- 
tution, and  such  relative  refuses  or  neglects  to  pay  the  amount 
specified  therein,  an  action  may  be  brought  by  the  treasurer  of 
such  institution  in  its  corporate  name  to  recover  the  amount  due 
to  such  institution  by  virtue  of  such  order. 

As  amended  by  Laws  1898,  chap.  899.    In  effect  April  22,  1898. 

See  Oanver^e  v.  McArthur,  17  Barb.  410;  Duel  v.  Lamb,  1  Th.  &  C.  M. 

§  921.  Parents  leaving  their  children  chargeable  to  the 
public,  how  proceeded  against. — When  the  father,  or  the 
mother  being  a  widow  or  living  separate  from  lier  husband, 
absconds  from  the  children,  or  a  husband  from  his  wife,  leaving 
any  of  them  chargeable  or  Ukely  to  become  chargeable  upon  the 
public,  the  officers  mentioned  in  section  nine  hundred  and  four- 
teen may  apply  to  any  two  justices  of  the  peace  or  police  justices 
in  the  county  in  which  any  real  or  personal  property  of  the  father^ 
mother  or  husband  is  situated,  for  a  warrant  to  seize  the  same. 
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(Jpon  due  proof  of  the  facts,  the  magistrate  must  issue  his  war« 
rant,  authorizing  the  officers  so  applying  to  take  and  seize  tho 
property  of  the  person  so  absconding.  Whenever  any  child 
shall  be  committed  to  an  institution  pursuant  to  any  provision  of 
the  Peual  Code,  any  magistrate  may  issue  a  warrant  for  the  ar- 
rest of  the  father  of  the  child,  and  examine  into  his  ability  to 
maintain  such  child  in  whole  or  in  part;  and  if  satisfied  that  such 
father  is  able  to  contribute  toward  the  support  of  the  child,  then 
the  magistrate  shall,  by  order,  require  the  weekly  payment  by  such 
father  of  such  sum,  and  in  such  manner  as  snch  magistrate  shall 
in  said  order  direct,  toward  the  maintenance  of  such  child  in  such 
institution,  which  amount  when  paid  shall  be  credited  by  the  in- 
stitution to  the  city,  town,  or  county  against  any  sums  due  to  it 
therefrom  on  account  of  the  maintenance  of  the  child. 

See  People  v.  Overseere,  23  Barb.  286;  Downing  v.  Bugar,  21  Wend.  188. 

§  922.  Seizure  of  their  property ;  transfer  thereof 
"When  void, —  The  officers  so  applying  may  seize  and  take  the 
property,  wherever  it  may  be  found  in  the  same  county ;  and  are 
vested  with  all  the  right  and  title  thereto,  which  the  person 
absconding  then  had.  The  sale  or  transfer  of  any  personal 
property,  left  in  the  county  from  which  he  absconded,  made 
after  the  issuing  of  the  warrant,  whether  in  payment  of  an 
antecedent  debt  or  for  a  new  consideration,  is  absolutely  void. 
The  officers  must  immediately  make  an  inventory  of  the  property 
seized  by  them,  and  return  it,  together  with  their  proceedings,  to 
the  next  county  court  of  the  county  where  they  reside,  there  to 
be  filed. 

lu  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  cbap.  880. 


§  923.  Warrant  and  seizure,  when  confirmed  or 
charged ;  direction  of  the  court  thereon.  —  The  court, 
upon  inquiring  into  the  circumstances  of  the  case,  may  confirm 
or  discharge  the  warrant  and  seizure ;  and  if  it  be  confirmed, 
must,  from  time  to  time,  direct  what  part  of  the  personal  prop- 
erty must  be  sold,  and  how  much  of  the  proceeds  of  the  sale, 
and  of  the  rents  and  profits  of  the  real  property,  if  any,  are  to 
be  applied  towards  the  maintenance  of  the  children  or  wife  of 
the  person  absconding. 
See  People  ▼.  Owneera,  28  Barb.  286. 
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§  924.  Warrant,  in  what  cases  to  be  discharged.  —  If 

the  party  against  whom  the  warrant  issued,  return  and  support 
the  wife  or  children  so  abandoned,  or  give  security  satisfactory  to 
any  two  justices  of  the  peace,  or  police  justices  in  the  city,  village 
or  town,  to  the  overseers  of  the  poor  of  the  town,  or  in  the  city 
of  New  York,  to  the  commissioners  of  charities  and  corrections, 
that  the  wife  or  children  so  abandoned  shall  not  be  chargeable  to 
^the  town  or  county,  then  the  warrant  must  be  discharged  by  an 
order  of  the  magistrates,  and  the  property  taken  by  virtue  thereof 
restored  to  the  party. 

§  925.  Sale  of  the  property  seized  and  the  application  of 
its  proceeds. —  The  officers  must  sell  at  public  auction  the  prop- 
erty ordered  to  be  sold,  and  receive  the  rents  and  profits  of  the 
real  property  of  the  person  absconding,  and  in  those  cities,  vil- 
lages or  towns  which  are  required  to  support  their  own  poor,  the 
officers  cliarged  therewith  must  apply  the  same  to  the  support  of 
the  wife  or  children  so  abandoned ;  and  for  that  purpose  must 
draw  on  the  county  treasurer,  or  in  the  city  of  New  York,  upon 
the  comptroller,  for  the  proceeds  as  directed  by  special  statutes. 
They  must  also  account  to  the  county  court  of  the  county,  for  all 
money  so  received  by  them,  and  for  the  application  thereof,  from 
time  to  time,  and  may  be  compelled  by  that  court  to  render  that 
account  at  any  time. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  18»5,  chap.  880. 

§  926.  Powers  of  superintendents  of  poor.  —  In  those 
counties  where  all  the  poor  are  a  charge  upon  the  county, 
the  superintendents  of  the  poor  are  vested  with  the  same  powers, 
as  are  given  by  this  title  to  the  overseers  of  the  poor  of  a  town, 
in  respect  to  compelling  relatives  to  maintain  poor  persons,  and 
in  respect  to  the  seizure  of  the  property  of  a  parent  absconding 
and  abandoning  his  family ;  and  are  entitled  to  the  same  remedies 
in  their  names,  and  must  perform  the  duties  required  by  this 
title,  of  overseers,  and  are  subject  to  the  same  obligations  and 
control. 

See  lUhUan  v.  Smith,  12  N.  Y.  State  Bep.  882;  Iforton  v.  Bhode»,  18  Barbi 
100. 
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TITLE  IX. 

OF  PBOOEEDINOS  BE8PE0TING  HA8TEBS,  APPBENTIOXS  AND 

8EBVAWT8. 

SBOffiOM  037.  Complaint  against  apprentice  or  servant  for  absenting  himself 

or  refusing  to  serve,  or  for  a  misdemeanor  or  iU  behavior. 

928.  Warrant,  when  complaint  is  made  in  the  absence  of  the 
defendant 

MO.  Warrant,  by  whom  and  how  executed. 

080.  Hearing  the  complaint^  and  committing  or  discharging  the 

defendant 

081.  Complaint  against  the  master  for  cruelty,  misusage  or  violation 

of  duty. 

082.  Hearing  the  complaint,  and  dismissing  it  or  discharging  the 

apprentice  or  servant 
088.  Preceding  sections  not  applicable  to  apprentice  with  whom 

money  is  received  or  agreed  for. 
084  Complaint  against  master  in  such  case,  and  direction  thereon. 
065.  If  complaint  not  compromised,  the  master  to  be  held  to  appear 

at  county  court. 
008.  Proceedings  thereon  and  order  of  the  court 
037.  Complaint  by  master  against  clerk  or  apprentice,  where  moncjf 

is  paid  or  agreed  for;  clerk  or  apprentice,  when  held  to  appear 

at  county  court. 
088.  Proceedings  thereon  and  order  of  tbe  court. 
080-040.  Repealed,  chap.  272,  Laws  1896;  in  effect  Oct.  1,  1808. 

§  927.  Complaint  against  apprentice  or  servant,  for 
absenting  himself,  or  refusing  to  serve,  or  for  a  misde* 
meanor  or  ill  behavior.  —  If  an  apprentice  or  servant,  law- 
fully bound  to  service  as  prescribed  by  special  statutes,  willfully 
absent  himself  therefrom,  without  the  leave  of  his  master,  or  refuse 
to  serve  according  to  his  duty,  or  be  guilty  of  any  misdemeanor 
or  ill  behavior,  his  master  may  make  complaint  of  the  facts  under 
oath  before  a  justice  of  the  peace  or  police  justice  in  the  county 
or  before  the  mayor,  recorder  or  city  judge  of  the  city  where  he 
resides. 

§  928.  Warrant,  when  complaint  is  made  in  the 
absence  of  the  defendant.  —  If  the  complaint  be  made  in 
the  absence  of  the  defendant,  and  the  facts  be  proved  to  the 
satisfaction  of  the  magistrate,  he  must  issue  a  warrant  signed  by 
him,  with  his  name  of  office,  to  a  peace  officer  of  the  county  oi 
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fdtjj  oommanding  him  to  arrest  the  defendant  and  bring  him 
before  the  magistrate  forthwith,  or  at  a  specified  time  and  place, 
to  answer  the  complaint 

§  929.  Warrant,  by  whom  and  how  executed.  —  The 
peace  officer  must  accordingly  execute  the  warrant  by  arresting 
the  defendant  and  taking  him  before  the  magistrate. 

§  930.  Hearing  the  oomplaint,  and  committing  or  die* 
chaiging  the  defendant.  -^The  magistrate  must  immediately, 
or  at  a  time  to  which  he  may,  for  good  cause,  adjourn  the  matter, 
piXKseed  to  hear  the  allegations  and  proofs  of  the  parties,  and  if 
the  complaint  appear  to  be  well  founded,  must  commit  the 
defendant  to  the  county  jail,  or  in  the  city  of  New  York  to  the 
city  prison  of  that  city,  for  not  exceeding  one  month,  at  hard 
labor,  where  he  must  be  confined  in  a  room  with  no  other  person ; 
or  may,  by  a  certificate  signed  by  him  with  his  name  of  ofSce, 
discharge  the  defendant  from  the  service  of  his  master,  and  the 
master  from  all  obligations  to  the  defendant. 

§  931.  Complaint  against  the  master  for  cruelty,  mis« 
tisage  or  violation  of  duty. — If  a  master  be  guilty  of  cruelty^ 
misusage,  refusal  of  necessary  provisions  or  clothing,  or  any 
other  violation  of  duty  toward  his  apprentice  or  servant,  as  pre- 
scribed by  special  statutes,  or  by  the  indenture  or  contract  of 
service,  the  apprentice  or  servant  may  make  complaint,  on  oath, 
to  any  of  the  magistrates  mentioned  in  section  nine  hundred  and 
twenty-seven,  who  must  summon  the  defendant  before  him  at  a 
specified  time  and  place. 
See  KiOaran  v.  Barton,  26  Hun,  648. 

§  932.  Hearing  the  complaint,  and  dismissing  it  or  dis- 
charging  the  apprentice  or  servant. — The  magistrate  must 
immediately,  or  at  a  time  to  which  he  may,  for  good  cause, 
adjourn  the  matter,  proceed  to  hear  the  allegations  and  proofs  of 
the  parties,  and  if  the  complaint  bo  well  founded,  must,  by  a 
certificate  under  his  hands,  with  his  name  of  office,  discharge  the 
apprentice  or  servant  from  the  service  of  his  master ;  or  if  not, 
he  most,  by  a  similar  certificate,  dismiss  the  complaint. 

See  KiUoran  ▼.  Barton,  26  Hun,  648. 

44 
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§  933.  Preceding  secUons  not  applicable  to  apprentice 
with  whom  money  is  received  or  agreed  for.  —  The  pre- 
ceding sections  of  this  title  do  not  extend  to  an  apprentice  whose 
master  has  received,  or  is  entitled  to  receive,  a  sum  of  money 
with  him,  as  a  compensation  for  his  instruction. 

See  KUloran  v.  Barton,  26  Han,  648. 

§  934.  Complaint  against  master  in  such  case,  and 
direction  thereon. — Where  money  is  paid  or  agreed  to  be 
paid,  on  binding  out  a  clerk  or  apprentice,  he  may  make  the 
complaint  mentioned  in  section  nine  hundred  and  thirty-one,  and 
the  magistrate  to  whom  it  is  made  must  examine  it,  as  provided 
in  section  nine  hundred  and  thirty-two,  and  on  such  examination 
may  make  such  order  and  direction  between  the  parties  as  the 
justice  of  the  case  may  require. 

See  KiUoran  v.  Barton,  36  Hun,  648. 

§  935.  If  complaint  not  compromised,  the  master  to  be 
held  to  appear  at  county  court. —  If,  in  the  case  mentioned  in 
the  last  section,  the  complaint  cannot  be  compromised,  the  magis- 
trate must  take  a  written  undertaking  from  the  master,  for  his 
appearance  at  the  next  term  of  the  county  court  of  the  county^ 
in  a  sum,  and  with  sureties  approved  by  him. 

In  effect,  as  amended,  Jan.  1,  1896;  Laws  1895,  chap.  880. 
See  KUloran  v.  Barton,  26  Hun,  648. 

§  936.  Proceedings  thereon  and  order  of  the  court.  — 

Upon  hearing  the  parties,  the  court  may,  by  an  order  entered 
upon  the  minutes,  direct  that  the  clerk  or  apprentice  be  discharged 
from  service,  and  that  the  money  paid  or  agreed  for  in  binding 
him  out,  be  refunded,  if  paid,  to  the  person  who  advanced  it,  or 
his  personal  representatives,  or  if  not  paid,  that  it  be  discharged^ 
and  that  any  security  given  therefor  be  delivered  up  or  canceled. 

§  937.  Complaint  by  master  ag^ainst  clerk  or  apprentice,, 
where  money  is  paid  or  agreed  for;  clerk  or  apprentice 
when  held  to  appear  at  county  court.^—  The  master  of  a  clerk 
or  ajiprentiee,  where  money  is  paid  or  agreed  for  on  binding  him 
out,  may  make  the  complaint  mentioned  in  section  nine  hundred 
and  twenty-seven,  and  the  magistrate  to  whom  it  is  made  must 
proc-eod  thereupon,  as  provided  in  sections  nine  hundred  and 
twenty -eight  to  nine  liundred  and  thirty,  both  inclusive,  and  may 


OF  THE  State  of  New  Tobk.  347 

discharge  the  complaint,  or  if  in  liis  opinion  it  be  well  founded, 
may  take  a  written  undertaking,  in  a  sum  and  with  sureties  to  be 
approved  by  him,  for  tlie  appearance  of  the  clerk  or  apprentice 
at  the  next  term  of  the  county  court  of  the  county. 
In  effect,  as  amended,  Jan.  1,  1896;  Laws  18»6,  chap.  880. 

§  938.  Proceedings  thereon,  and  order  of  the  court— 

Upon  hearing  the  parties,  the  court  may  proceed  as  provided  in 

section  nine  hundred  and  thirty-six,  and  may  punish  tlie  clerk  or 

apprentice,  by  line  or  imprisonment,  or  both,  as  for  a  misdemeanor. 

§§  939-940.  Repealed. 
Laws  1896,  chap.  272;  in  effect  Oct.  1,  1896. 


TITLE  X. 

OF   CRIMINAL   STATISTICS. 

Section  941.  District  attornev  to  furnish  statement  to  clerk. 

942.  Clerk  of  court  of  special  sessions  in  the  city  and  county  of  New 

York  to  furnish  statement  to  secretary  of  state. 

943.  Clerk  to  furnish  statement  to  secretary  of  state. 

944.  Penalty  for  neglect. 

945.  Secretary  of  state  to  report  to  legislature. 

946.  Secretary  of  state  to  furnish  forms. 

§  941.  District  attorney  to  furnish  statement  to  clerk. — 
Within  ten  days  after  the  adjournment  of  any  criminal  court 
of  record  in  this  state,  the  district  attorney  of  the  county  in 
which  the  court  shall  be  held,  shall  furnish  to  the  clerk  of  the 
county  a  certified  statement  containing  the  names  of  all  persons 
convicted  of  crime  in  said  court ;  tlie  crime  for  which  convicted  ; 
whether  the  conviction  was  upon  a  trial  or  upon  a  plea  of  guilty 
and  whether  sentence  was  suspended  or  the  defendant  placed  on 
probation ;  the  cases  in  which  counsel  were  assigned  by  the  court 
to  defend  the  defendant ;  the  sex,  age,  nativity,  residence  and  occu- 
pation of  the  defendant ;  whether  married  or  single  ;  the  degree 
of  education  and  religious  instruction  ;  whether  parents  are  living 
or  dead ;  whether  temperate  or  intemperate,  and  whether  before 
convicted  or  not  of  any  crime,  and  any  other  information  regard- 
ing them  as  may  seem  to  him  expedient.  If  necessary  in  order 
to  obtain  information  of  these  facts,  the  defendant  may  be  inter- 
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rogated  upon  oath  in  court  by  the  district  attorney  before  judg- 
ment is  pronounced.  He  shall  also  furnish  to  the  clerk  of  the 
court  a  certified  statement  containing  the  names  of  all  probation 
officers  appointed  by  the  court,  with  their  address  and  date  of 
appointment. 
Amended  L.  1901,  chap.  872,  to  take  effect  Sept.  1,  1901. 

§  942.  Clerk  of  court  of  special  sessions  in  the  city  and 

county  of  New  York  to  furnish  statement  to  secretary  of 

state. —  The  clerk  or  the  deputy  clerk  of  the  court  of  special  ses- 
sions in  the  city  and  county  of  New  York  shall  on  or  before  the 
first  day  of  February,  eighteen  hundred  and  ninety-five,  and  quar- 
terly thereafter,  transmit  to  the  secretary  of  state  a  tabulated  and 
certified  statement,  in  the  form  prescribed  by  the  secretary  of 
state,  containing  the  name  of  every  person  convicted  of  a  crime, 
of  every  person  against  whom  sentence  was  suspended,  and  of 
every  pereon  placed  on  probation  in  such  court,  after  October 
thirty-first,  eighteen  hundred  and  ninety-four,  and  since  the  date 
of  the  closing  of  each  last  preceding  quarterly  report ;  a  description 
of  the  offense  of  which  such  person  was  convicted ;  whether  the 
conviction  was  upon  a  trial  or  upon  a  plea  of  guilty ;  and  the  date 
of  the  conviction ;  and  also  a  certified  statement  containing  the 
names  of  all  probation  officers  appointed  by  the  court,  with  their 
address  and  date  of  appointment.  The  police  clerks  of  the  city 
magistrates  of  the  city  of  New  York,  shall  on  or  before  February 
first,  nineteen  hundred  and  one,  and  annually  thereafter,  trans- 
mit to  the  secretary  of  state,  a  tabulated  statement  made  from 
their  records,  showing  the  number  of  males  and  females  convicted 
of  crime  during  each  month  in  the  preceding  quarter  in  the  several 
courts  of  such  city  magistrates ;  the  number  convicted  of  each 
offense,  the  number  sentenced,  the  number  fined,  the  number  of 
those  against  whom  sentence  was  suspended,  and  the  number 
placed  on  probation ;  and  shall  also  furnish  a  certified  statement 
containing  the  names  of  all  probation  officers  appointed  by  the 
magistrates,  with  their  address  and  date  of  appointment.  Such 
statements  shall  be  in  the  form  prescribed  by  the  secretary  of 
state. 

Amended  L.  1901,  chap.  372,  to  take  effect  Sept.  1,  1901. 
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§  943.  Clerk  to  furnish  statement  to  secretary  of  state.  — 

On  or  before  the  first  day  of  February,  eighteen  hundred  and 
ninety-five,  and  quarterly  thereafter  the  clerk  of  each  county  shall 
transmit  to  the  secretary  of  state  a  tabulated  and  certified  state- 
ment, in  the  form  prescribed  by  the  secretary  of  state,  of  all  the 
matters  contained  in  the  statements  filed  with  such  clerk  by  the 
district  attorney  of  such  county  after  October  thirty-first,  eighteen 
hundred  and  ninety-four ;  and  of  the  name  of  each  person  shown 
to  be  convicted  by  a  court  of  special  sessions  by  the  certificate  of 
conviction  filed  with  him  by  magistrates  holding  courts  of  special 
sessions  after  October  thirty-first,  eighteen  hundred  and  ninety- 
four,  and  since  the  date  of  the  closing  of  each  last  preceding 
quarterly  report  made  after  October  thirty-first,  eighteen  hundred 
and  ninety-four,  and  showing  the  oflfense  for  which  each  person 
was  so  convicted;  whether  the  conyiction  was  upon  a  trial  or 
upon  a  plea  of  guilty  ;  the  sentence  imposed,  whether  the  sentence 
was  suspended,  and  whether  the  defendant  was  placed  on  proba- 
tion. Said  certified  statement  shall  also  contain  the  names  of  all 
probation  officers  appointed  by  said  courts  of  special  sessions,  with 
their  address  and  the  date  of  their  appointment. 

Amended  L.  1901,  chap.  872,  to  take  effect  Sept.  1,  1001. 

§  944.  Penalty  for  neglect. —  For  every  neglect  of  any  justice, 
magistrate  or  clerk  to  comply  with  the  requirements  of  this  title, 
he  shall  forfeit  the  sum  of  fifty  dollars,  to  be  recovered  by  a  civil 
action  in  the  name  of  the  people  of  the  state. 

Id  effect,  as  amended,  October  1,  1894;  Laws  1894,  ch.  733. 

§  945.  Secretary  of  state  to  report  to  legislature. —  The 

secretary  of  state  shall,  on  or  before  March  first,  in  each  year, 
cause  all  the  information  and  statistics  contained  in  the  foregoing 
certified  statements  made  to  him  by  the  several  county  clerks,  to 
be  compiled  and  tabulated  in  convenient  form  for  reference,  and 
80  arranged  that  each  fact  shall  appear  under  its  appropriate 
column  or  heading,  and  subdivided  according  to  the  crime  or 
offense  charged,  and  transmit  the  same  to  the  legislature. 

In  effect,  as  amended,  October  1,  1894;  Laws  1894,  ch.  788. 

§  946.  Secretary  of  state  to  furnish  forms. —  The  secretary  of 
fitate  shall  cause  this  title  to  be  published  with  forms  and  instruo- 
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tions  for  the  execution  of  the  duties  therein  prescribed,  and  copies 
thereof  to  be   furnislied  annually  to  each  county  clerk.     The 

forms  furnished  by  the  secretary  of  state  as  herein  provided,  shall 
contain  in  tabulated  form,  the  nature  of  every  oflfense  upon 
which  a  conviction  was  had,  the  court  before  which  the  defend- 
ant was  convicted,  the  character  of  the  sentence  imposed,  the 
cases  where  defendant  had  been  previously  convicted,  the  cases 
where  sentence  was  suspended,  the  cases  where  the  defendant  was 

placed  upon  probation,  and  the  cases  where  the  probation  was 
revoked,  together  with  the  age,  sex,  nativity  and  residence  of  the 
defendant,  and  a  sufficient  number  of  the  copies  of  this  title,  and 
of  such  instructions,  and  of  the  forms  to  be  used  by  the  district 
attorney,  or  clerk  or  deputy  clerk  of  the  court  of  special  sessions 
of  the  city  and  county  of  New  York,  shall  also  be  furnished  to 
each  clerk  to  enable  him  to  furnish  at  least  one  copy  thereof 
annually  to  the  district  attorney,  and  the  clerk  of  the  court  of 
special  sessions  of  the  city  and  county  of  New  York,  and  the 
county  clerk  shall  distribute  the  copies  of  this  title  and  of  such 
forms  and  instructions  accordingly,  and  when  said  county  clerk 
is  not  a  salaried  officer  his  disbursements  and  compensation  for 
his  services  under  this  act  shall  be  a  county  charge.     The  expense 
of  the  secretary  of  state  in  publishing  this  title  and  distributing 
copies  thereof,  and  of  such  forms  and  instructions  as  are  herein 
required,  shall  be  paid  by  the  treasurer  of  the  state,  upon  the 
warrant  of  the  comptroller,  from  moneys  in  the  treasury  not 
otherwise  appropriated. 

In  effect,  as  amended,  September  1,  1901;  Laws  1901,  ch.  872. 


TITLE  XI. 


MISCELLANEOUS  PROVISIONS,  RESPECTING  SPECIAL  PROCEEDINGS  OF    A 

CRIMINAL    NATURE. 

Section  950.  Parties  to  a  special  proceeding,  how  designated. 

951.  Provisions  respecting  entitling  affidavits,  applicable. 

952.  Courts  and  magistrates  to  issue  subpoenas,  and  punish  disobedi- 

ence of  -witnesses. 

§  950.  Parties  to  a  special  proceeding,  how  designated. — 

The  parties  prosecuting  a  special  proceeding  of  a  criminal  nature, 
is  designated  in  this  Code  as  the  complainant,  and  tke  a^ivei-se 
party  as  the  defendant. 

Bee  FeopU  v.  Walsh,  67  How.  Pr.  484;  33  Hun,  346;  3  N.  Y.  Cr.  Rep.  327. 
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§  951.  Provisions  respecting  entiiUiig  affidavits,  appli- 
cable.—  The  proviBions  of  this  Code,  in  respect  to  entitling; 
affidavits  in  a  criminal  action,  are  applicable  to  special  proceed- 
ings of  a  criminal  nature. 

See  Camm'ra  of  Charities  v.  HammiU,  83  Hun,  848;  People  ▼.  WaUh,  id.  845; 
67  How.  Pp.  484. 

§  952.  Courts  and  magistrates  to  issue  subpoenas,  and 
punish  disobedience  of  witnesses.  —  All  courts  and  magis- 
trates having  before  them  special  proceedings  of  a  criminal 
nature,  may  issue  subpoenas  for  witnesses,  and  punish  their  dis- 
obedience in  the  same  manner  as  in  criminal  actions. 

See  People  v.  Walsh,  2  N.  T.  Cr.  Bep.  827;  67  How.  Pr.  484;  88  Han,  845; 
Oomm'rs  of  Charities  y,  ffammUl,  id.  848. 


GENERAL  PROVISIONS  AND  DEFINITIONS 
APPLICABLE  TO  THIS  CODE. 

fltaonoH  053.  Abatement  of  nuisance. 

954  No  part  of  this  Code  retroactiye,  unless  ezpresaly  so  declared. 

965.  Present  tense  includes  future,  etc. 

956.  Definition  of  "writing." 

957.  Definition  of  "oath." 
968.  Definition  of  "signature." 
959.  Definition  of  "magistrate." 
980.  Definition  of  "peace  officer.** 

^  961.  Definition  of  "  county  court," 

962.  To  what  actions  and  proceedings  this  Code  applieiL 
968.  When  Code  to  take  effect 

§  953.  Abatement  of  nuisance.  —  Where  a  person  is  con< 
victed  of  keeping  or  maintaining  a  public  nuisance,  and  sentenced 

^  to  punishment,  the  court  may  in  its  judgment,  in  addition  to  or 

in  place  of  other  punishment,  direct  that  the  nuisance  be  abated, 

I  and  issue  an  order  to  the  sheriff  of  the  proper  county  to  execute 

the  judp^ent  as  therein  directed. 

See  1  Dill.  Man.  Corp.  (4th  ed.),  §  874;  Anderson  v.  Doty,  88  Hun,  163; 
Syracuse,  etc.,  R.  Co,  v.  People,  66  Barb.  26. 

§  954.  No  part  of  this  Code  retroactive,  unless  expressly 
|l  so  declared.  —  No  part  of    this  Code  is  retroactive,  unless 

expressly  so  declared. 
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§§  955-957.  Repealed  1892,  chap.  677. 

§  058.  Definition  of  <<  edgnatore/'— The  term  *'  signatnre  " 
inclndes  a  mark,  when  the  person  cannot  write ;  hia  name  being 
written  near  it,  and  the  mark  being  witnessed  by  a  person  who 
writes  his  own  name  as  a  witness,  except  to  an  affidavit  or  deposi- 
tion, or  a  paper  executed  before  a  judicial  officer ;  in  which  case 
the  attestation  of  the  officer  is  sufficient. 

See  Qreenl.  Ev.  (14th  ed.)i  §  674;  58  Am.  Bep.  493.  note. 

§  959.  Definition  of  <^  magistrate."— Unless  when  otherwise 
provided,  the  term  "  magistrate  "  signifies  any  one  of  the  magis- 
trates mentioned  in  section  one  hundred  and  forty-seven. 

§  960.  Definition  of  "  peace  officer." — Unless  when  other- 
wise provided,  the  term  "  peace  officer  "  signifies  any  one  of  the 
officers  mentioned  in  section  one  hundred  and  fifty-four. 

§961.  Definition  of  "county  court." — The  term  "county 
court "  includes  "  the  court  of  general  sessions  in  the  city  and 
county  of  New  York,"  wherever  such  inclusion  does  not  conflict 
with  other  provisions  of  this  Code. 

g  963.  To  wliat  actions  and  prooeedings  this  OodB 
applies. —  This  Code  applies  to  criminal  actions,  and  to  all 
other  proceedings  in  criminal  cases  which  are  herein  provided  f  or« 
from  the  time  when  it  takes  effect ;  but  all  such  actions  and  pro- 
ceedings, theretofore  commenced,  must  be  conducted  in  the  same 
manner  as  if  this  Code  had  not  been  passed  ;  except  that  if  in  any 
local  statute  confined,  by  its  terms,  to  a  town  or  village  or  to  a 
county  or  city  other  than  the  city  and  county  of  New  York,  any 
proceeding  is  prescribed,  in  addition  to  those  prescribed  by  this 
Code  and  not  inconsistent  with  it,  the  same  shall  remain  unaf- 
fected by  it. 

Hee  Penal  Code,  §  719;  People,  ex  rel,  Sherwin,  v.  Mead,  64  How.  Pr.  41;  93 
N.  Y.  415;  Matter  of  McMdkon,  64  How.  Pr.  285;  1  N.Y.  Cr.  Rep.  58;  McKeon 
V.  People,  id.  456;  94  N.  Y.  648;  Oetrander  v.  People,  28  Hun,  48;  29  id.  513; 
1  N.  Y.  Cr.  Rep.  274;  People  v.  Beckwith,  2  id.  29;  People  v.  Bork,  id.  66;  9* 
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N.Y.  188;  2N.Y.  Cr.  Rep.  177;  People  v.  Augibury,  id.  561;  People  v.  Sessions,  63 

How.  Pr.415;  10  Abb.  N.C.  192;  KHngv,  J«iWttrf.l07U.8.221;  Bbptv.  Terri- 
tory, 29  Alb.  L.  J .  837;  Marion  ▼.  State,  16  Neb .  849;  81  Alb.  L.  J.  71 :  People  v. 
Eolmee,  41  Hun.  55;  5  N.  Y.  Cr.  Rep.  180;  Oomm*ra  of  Charities  y.  ffammil,  88 
Han,  848;  WiOett  v.  People,  27  id.  469,  471;  People  y,  Eovey,  92  N.  Y.  558. 

§  963.  When  Code  to  take  effect.—  This  Code  sball  take 
effect  on  the  first  day  of  September,  eighteen  hundred  and  eightj- 
one.  When  construed  in  conuection  with  other  statutes,  it  must 
be- deemed  to  have  been  enacted  on  the  fourth  day  of  January, 
eighteen  hundred  and  eighty-one,  so  that  any  statute  enacted  after 
that  day  is  to  have  the  same  effect  as  if  it  had  been  enacted  after 
this  Code. 

See  Matter  of  McMahon,  64  How.  Pr.  284;  1  N.  Y.  Cr.  Rep.  58;  People  r. 
Jefferion,  101  N.  Y.  20;  8  N.  Y.Cr.  Rep.  575;  People  v.  Sessions,  62  How.  Pr.  415; 
10  Abb.  N.  C.  192;  WUleU  v.  PeopU,  27  Hun,  470;  PeopU  v.  Petrea,  92  N.  Y- 
128;  People,  ex rel.,  v.  Sadler,  2  N.  Y.  Cr.  Rep.  489.  440;  Matter  of  Waters,  66 
How.  Pr.  174;  MaUw  qf  BamKor,  1  N.  Y.  Cr.  Bap.  88;  PeopU  y,  Wdch,  id.  488. 


SUPPLEMENT  TO  THE  CRIMINAL  CODE. 


This  Code  forms  a  complete  system  Rep.  357;  People  ex  rel.  Shortell  v. 

of  criminal  practice  and  was  designed  Markell,  20  Misc.  Rep.  154;  People  v. 

to  supersede  all  forms  of  procedure  Knatt,  156  N.  Y.  302;  People  ex  rel.  [ 

which  had  previously  existed.     Peo-  Holmes  v.   Lane,  53  App.   Div.  ;38; 

pie  V.  Glark.  8  N.  Y.  Cr.  Rep.  174.  People  v.  MclAUghlin.68  N.  Y.  Supp. 

The  intention  of  this  Code  was  to  246;  57  App.  Div.  454. 

destroy  technical  defenses  to  indict-  §  57.  People  v.  Freileweh,  11  App. 

ments  not  affecting  the  merits.     Peo-  Div.  409;  People  v.  Barry,  16  id.  465; 

pie  v.  Clark,  b  N.  Y.  Cr.  Rep.  175.  12  N.   Y.   Cr.    Rep.    357;    People  v. 

§4.  Steinert  v.  Sobey,  14  App.  Div.  Meyer,  26  Misc.  Rep.  118;  People  v. 

509.  Knatt,  156  N.  Y.  302. 

§  8.  People  V.  Hildebrandt,  16  Misc.  Not  applicable  to  prosecutions  under 

Rep.  197.  Liquor  Tax  Law.     People  v.  Mulkins, 

—  Subd.  1.  People  v.  Hall.  51  App.  25  Misc.  Rep.  599. 

Div.  60;  64  N.  Y.  Supp.  433.  §  58.  People  v.  Freileweh,  11  App. 

—  Subd.  3.    Was    not  intended  to  Div.  409;  People  v.  Mulkins,  25  Misc. 
abolish  the  admission  of  dying  declara-  Rep.  599. 

tions.     People  v.    Corey,  157  N.   Y.  After  a  defend  ant  had  been  arraigned 

332;  13  N.  Y.  Cr.  Rep.  384.  in  a  court  of  Special  Sessions  upon  a 

g  9.  An  acquittal  upon  a  charge  of  charge  of  assault  in  the  third  degree, 

assault  and  battery  is  a  bar  to  an  in-  an   adjournment    of    two    days   was 

dictment  for  rape,  where  both  charges  granted  in  which  to  procure  counsel 

are  based  on  the  same    transaction,  and  witnesses.     On  the  adjourned  day 

Peo.  V.   Purcell  (N.  Y.  Gen.  Sessions,  defendant  appeared  with  counsel  and 

1891),  16  N.  Y.  Supp.  199.  asked  a  further  adjournment,  not  ex- 

§  10.  People  V.   Willis,    28    Misc.  ceeding  ten  days,  to  enable  him  to 

Rep.  573.  make  application  for  a  certificate  that 

§  28.  People  v.  Lytle,  7  App.  Div.  it  was  reasonable  that  the  action  should 

570.  be  prosecuted  by  indictment.     His  re- 

§38.  People  ex  rel.  Comrs.,  etc.,  V.  quest  was  refused  and  he  was  con- 
Graze,  65  Hun,  560.  victed.  Held,  error,  calling  for  reversal. 

§  89.  People  ex  rel.  Grouse  v.  8u-  People  v.  Barry,  16  App.  Div.  465. 

pervisors,  70  Hun,  564.  §  59.  People  v.  Meyer,  26  Misc.  Rep 

§  45.  People  v.  Nugent,  67  N.  Y.  118. 

Supp.  1035;  Ul  App.  Div.  542.  §  62.  People  v.  Polhamus,  8  App. 

§  56.  See  Matter  of  Bray,  34  State  Div.   136 ;  People  ex  rel.  Saloom  v. 

Rep'r,  641;  People  v.  Dewey,  33  id.  Whitney,  24  Misc.  Rep.  265. 

427;  People  ex  rel.  Coon  v.  Wood,  35  §  64.  Laws  1897,  ch.  878,  p.  500, 

id.  841;   People  v.  Upton,   9    N.  Y.  §1406;  People  v.  Wade,  26  Misc.  Rep. 

Supp.  684;  People  V.  Christy,  65  Hun,  585. 

351;  People    v.    Cowie,    88   id.    501;  §  68.  Laws  1872,   ch.   284;    Iaws 

Steinert  V.  Sobey,  14  App.  Div.  501;  1891,  ch.  191;  Laws  1882,  ch.  J  60,  p. 

People  V.  Freileweh,  11  id.  409;  People  493;  Laws  1881,  ch.  864;  13  Misc.  Rep. 

v.    Barry,  16  id.  465;    12  N.  Y.   Cr.  763;  14  id.  617. 
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5  74.  Kolzern  v.  Broadway,  etc.,  whole  period  of  his  life.     It  was  im 

R.  Co.,  48  State  Rep'r,  657;  1  Misc.  possible  that  the  spirit  of  our  laws 

Rep.  148;  People  ex  rel.  Shortell  v.  should  contemplate  a  life  imprisoa- 

Markell,  20  Misc.  Rep.  154;  Matter  of  ment  when  there  was  no  crime  and  no 

Motley,  24  Misc.  Rep.  488.  trial.    In  this  case  all  that  was  alleged 

§  84.  Hewitt  y.  Newburger,  141  N.  against    this  man  was  that   he  had 

T.  538.  threatened  to  injure  his  sister.    This 

P  88.  Palmer    v.   Palmer,   8  App.  was  not  a  cause  for  life  imprisonment 

Div.  335.  even   were   it    brought   into   court. 

§^  89-91.  People  ex  rel.  Day  v.  Under  these  circumstances  the  court 

Reese,  24  Misc.  Rep.  630.  held  the  law  to  be  invalid.    Cavanagh 

g§  94,  95,  96.  In  the  New  York  was  then  discharged." 

J^ar  of  Dec.  17, 1890,  appeared  the  fol-  §  117.  People  v.  Barber,  74  Hun, 

lowing:  "John  Cavanagh  was  taken  368. 

before  Judge  Andrews  of  the  Supreme  §  184.  People  v.   Wiley,  48   State 

Court  yesterday  on  a  writ  of  habeas  Rep'r.  498;  People  v.  Wicks,  11  App. 

corpus,  and  during  the  examination  a  Div.  543;  People  v.  Peckcns,  153  N. 

most  peculiar  phase  of  the  criminal  Y.  576;  People  v.  Thorn,  21  Misc.  Rep. 

law  was  brought  to  the  attention  of  132;  12  N.  Y.  Cr.  Rep.  236;    People 

the  court.    Cavanagh  was  arrested  in  v.   Mitchell,   49   App.   Div.   531;  63 

October  for  threatening  to  injure  his  N.  Y.  Supp.  522. 

sister.    He  was  brought  before  Police  §  186.  People  v.  Welch,  141  N.  Y. 

Justice  Smith  and  bound  over  in  $500  266. 

to  keep  the  peace.    As  he  was  unable  §  142.  In  People  v.  O'Donnell,  46 

to  furnish  bonds,  he  was  committed  Hun,  362,  a  demurrer  was  interposed 

to  the  Tombs  in  default  and  has  re-  to  an  indictment  charging  a  misdc- 

mained  in  the  city  prison  ever  since,  meanor.    The  demurrer  was  sustained 

When  his  counsel  called  the  attention  on  appeal,   the  court  declaring  that 

of  Judge  Andrews  to  sections  94,  95  because   more  than    two  years   had 

and  96  of  the  Code  of  Criminal  Pro-  elapsed  since  the  commission  of  the 

cedure  the  court  decided  that  while  offense  charged,  the  defendant  could 

there  was  a  method  under  these  sec-  not    be    reindicted     and    must    be 

tions  to  put  a  man  into  prison  there  discharged. 

was  no  means  of  getting  him  out.    In  The  Statute  of  Limitations  cannot  be 

order  to  release  him  habeas  cm  pus  pro-  taken  advantage  of  by  demurrer.    Peo- 

ceedings  must  be  begun  as  was  done  pie  v.  Durrin,  2  N.  Y.  Cr.  Rep.  22f^ 

in  this  case.    Assistant  District  Attor-  United  States  v.  Cook,  17  Wall.  168. 

ney  Grosse,  who  represented  the  peo-  ButseeRapalje'sCrim.  Proc.  §  288;  12 

pie,  was  willing  to  admit  the  law  a  Am.  &  Eng.  Enc^.  of  Law,  794. 

harsh  one.   He  knew  of  no  method  by  Where  a  statute  has  run  against  a 

which  a  prisoner  held  for  this  cause  crime,  nothing  can  revive  the  crime 

could  be  released  from  jail  or  brought  except  a  plea  of  guilty.    People  v. 

to  trial  in  the  ordinary  fashion.    Judge  Lindenborn,  23  Misc.  Rep.  427. 

Andkkws  spoke  at  some  length  in  giv-  No  indictment  for  a  misdemeanor 

ing  his  decision.    It  was  clear  that  can  be  found  unless  proof  is  made 

the  present  state  of  the  law  permitted  before  the  grand  jury  that  the  offense 

a  man  who  was  imprisoned  for  this  was  committed  within  the  statutory 

cause  to  remain  in  jail  possibly  for  the  period,  or  that  the  statutory  excep- 
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tions  exist.    People  y.  lindenborn,  28  rcl.  White  v.ClintOD,  28  App.  Div.  479r 

Misc.  Rep.  42  .  People  ex  rel.  Board,  etc.,  y.  N.  Y. 

§  IM.  People  T.  OUhei,  20  Misc.  Soc.,  161  N.  T.  241. 

Rep.  164.  g  166.  People    ex  rel.  Saloom    v. 

§  145.  Hewitt  y.   Newburger,   66  Whitney,  24  Misc.  Rep.  265. 

Hun,  232;  131  N.  Y.  538;  People  ex  §  164.  People  ex  rel.  LoU  v.  Nor- 

rel.  Kenny  y.  Cornell,  6  Misc.  Rep.  ton,  76  Hun,  7. 

568;  People  y.  Polhamus.  8  App.  Div.  g  168,  subd.    5.   People  y.  Chand- 

135;    People  y.  James,  11  id.  610;   12  ler,  54  App.  Div.  111. 

N.  Y.  Cr.  Rep.  196;    People  ex  rel.  g  177.  See   Tuppin   v.   Morin,   £5 

Laird  v.  Hannan,  il  id.  130;  City  of  Abb.  N.  C.  402;  People  y.  Barber,  74 

Hudson  y.  Granger,  23  Misc.  Rep.  402;  Hun,  364;  Parke  y.  Gilligan,  14  Misc. 

People  y.  Burns,  12  N.  Y.  Cr.  Rep.  Rep.  124;    People  v.  Doyle,   11  App. 

248:   19   Misc.  Rep.  680;    People  y.  Diy.  448;  People  v.  James,  id.  610;  12 

Hiley,  68  N.  Y.  Supp.  861;  83  Misc.  N.  Y.  Cr.  Rep.  196;  Murphy  y.  Sniz- 

Rep.  168.  pan,   15  Misc.   Rep    500;    People  v. 

§  147.  People  ex  rel.   Saloom  y.  Fuerst,  11  N.  Y.  Cr.  Rep.  413;  People 

Whitney,  24  Misc.  Rep.  265.  y.  Mulkins,  25  Misc.  Rep.  601;  Matter 

§  148.  Matter   of   Blum,  9  Misc.  of    Ruff,   33  App.   Diy.  468;    West- 
Rep.  L71.  brook  y.  New  York  Sun.   Assn.,  32^ 

Informations  lodged  before  commit-  Misc.  Rep.  39;  Thompson  y.  Fish,  50 

ting  magistrates  and  warrants  issued  App.  Diy.  72;  £yin8  y.  Metropolitan 

upon  them  are  not  expected  to  be  Street  R.   Co. .  47  id.  519;    Barry  y. 

drawn  with  the  same  technical  accu-  Third  Aye.  R.  Co.,  51  id.  886. 

racy  that  an  indictment  should  be.  Where  a  certain  intent  is  essential  to 

Hewitt  y.  New  burger,  66  Hun,  232  constitute  a  crime,  and  it  should  be 

A  plain  statement  of  the  acts  com-  shown  that  no  such  intent  existed,  it 

plained  of  without  stating  the  eyi-  may  be  doubted  whether  any  outward 

dence  is  sufficient.     The  magistrate  acts  will  be  an  unquestionable  justi- 

then  becomes  the  responsible  party;  he  fication  for  making  the  arrest.     Smith 

is  to  determine  from  that  statement  or  y.  Botens,  13  N.  Y.  Supp.  222. 

information  whether  a  warrant  should  Upon  the  trial  of  an  indictment  for 

issue,  and  he.  not  the  person  lodging  murder  in  killing  H.,  a  police  detec* 

the  information,  is  responsible  for  its  tiye  who  had   the  defendant   under 

form.    Hewitt  y.  Newburger,  66  Hun,  arrest  at  the  time  of  the  homicide,  the 

32.  prosecution  was  allowed  to  proye  that 

0-150.  Swart  y.  Richard,  148  preyious  to  the  homicide  a  burglary 

N.  Y.  2fe^  Blodgett  y.  Race,  18  Hun,  had  been  committed;   also,  to  prove 

4  2;   People  v.  OiL^tead,  74  id.  325;  facts  and   circumstances  tending  to 

People  y.  Webster,  75  id.  281;  People  show   that  H.,   when    he  made   the 

y.  James,  11  App.  Diy.  610;  12  N.  Y.  arrest,  had  reasonable  grounds  to  be- 

Cr.  Rep.  196.  lieve  defendants  had  committed  the 

§  151.  People  ex  rel.  Lotz  y.  Nor-  crime.    Held,  no  error;  that  the  eyi- 

ton,  76  Hun,  7;  People  y.  McLaughlin,  dence  was  competent  as  showing  that 

67  App.  Diy.  454;  68  N.  Y.  Supp.  216.  H.  was  justified  in  making  the  arrest 

§  154.    Deyoe  y.  Woodworth.  144  without  a  warrant.    People   y.  Wil- 

N.  Y.  44S;  Fox  V.  Mohawk,  etc.,  So-  son,  141  N.  Y.  185.     See  People  y. 

cicty,  20  31isc.  Rep.  467;  25  App  Diy.  James,  11  App.  Diy.  611;  12  N.  Y.  Cr. 

11;  reversetl,  165N.  Y.  517;  People  ex  Rep.  196. 
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Where  ed  arrest  is  made  without  §  214.  People  v.  Johnson,  110  N. 

warrant  for  an  offense  of  which  a  jus-  Y.   184;  People  ex  rel.   Sulliyan  y. 

tice  of  the  peace  has  exclusive  juris-  Sloan,  39  App.  Div.  269. 

tion.    no    written    information    need  §  215.  People  ex  rel.  Troy  v.  Pettit, 

be  made  or  filed  nor  warrant  issued  12  N.  Y.  Or.  Rep.  284. 

by  the  justice  where  the  defendant  §  223.    Legislature   may   abolish 

pleads  guilty  upon  being  brought  be-  grand  jury.     116  U.  S.  265;  Id.  516. 

fore  him      People  y.  Bums,  19  Misc.  §  287.  See  Laws  1894,  ch.  68. 

Rep.  680;  12  N.  Y.  Cr.  Rep.  248.  §  287-242.    People  v.  Nugent,  5T 

g  180.  Snead  y.  Bonnoil»  49  App.  App.  Div.  542. 

DiY.  383;  166  N.  Y.  325.  g  288.  Challenge  to  jurors  defined, 

g  18a  Weslbrook    v.    New    York  past,  §  361. 

Sun  Assn..  32  Misc.  Rep.  3:^  g  248.  It  is  the  duty  of  the  court 

g  188.  People  ▼.  Meyer,  26  Misc.  to  charge  the  grand  jury  and  to  ex- 
Rep.  118;  People  v.  Collins,  57  App.  plain  the  duties  of  the  grand  jury  in 
Div.  259;  63  N.  Y.  Supp.  151;  People  such  manner  and  to  such  extent  as  in 
ex  rel.  Steinhardt  ▼.  Fuller,  68  id.  742.  its  discretion  is  deemed  best.    People 

g  189.  People  v.  Meyer,  26  Misc.  v.  Shea.  147  N.  Y.  78;  10  N.  Y.  Cr. 

Rep.  118.  Rep.  1. 

g  191.  Matter  of  Blair,   12    Misc.  g  252.  People  y.  Molineux,  26  Misc. 

Rep.  175;  65  N.  Y.  Supp.  6,0.  Rep.  289;  13  N.  Y.  Cr.  Rep.  544. 

g  194.  People  ▼.   James,  11  App.  g  264.  People  y.  Sumner,  33  App. 

Div.  611;  12  N.  Y.  Cr.  Rep.  196.  Div.  347. 

gg  196-198.  People    v.  James,   11  g  256.  People  v.  Molineux,  27  Misc. 

App.  Div.  611;  12  N.  Y.  Cr.  Rep.  196.  Rep.   63.   79;  People  v.  Lindenbom. 

g  201.   People  v.  James.  11  App.  23  id.  428;  People  v.  Thomas,  82  id. 

Div.  61C;  12  N.  Y.  Cr.  Rep.  196.  171;  Matter  of  Gardiner,  31  id,  372. 

g  208.  Meaning  of  phrase  "  prose-  Where   two   indictments   are    found 

cutor  and  his  counsel."    People  ex  rel.  against  the  same  person  for  the  same 

Howes  V.   Grady.  66  Hun,  466;    50  alleged  crime  the  second  necessarily 

State  Rep'r,  128.  supersedes  the  first.   2  R.  S.  726,  §  2;  2 

g204.  Matter  of  Ramsdale  v.  Su-  Birdseye's  Stat.  (2d  ed.)1521;  People 

pervisors.  8  App.  Div.  552;  People  v.  v.  Farrell,  20  Misc.  Rep.  213. 

Giles,  152  N.  Y.  136;  People  v.  Hines,  g  258.  People  v.  Molineux,  27  Misc. 

57  App.  Div.  419;  68  N.  Y.  Supp.  276.  Rep.  63,  79;  People  v.  Winant,  24  id. 

g  205.  People  ex  rel.  Gardiner  v.  363;  People  v.  Stern,  68  N.  Y.  Supp. 

Olmstead,  25  Misc.  Rep.  346.  732;  33  Misc.  Rep.  457. 

g  207.  People  ex  rel.   Bungart  v.  A  prima  facie  case,  supported  by 

Wells,  68  N.  Y.   Supp.  59;  57  App.  competent   and   proper  evidence,  is 

Div.  144;  People  ex  rel.  Brewing  Co.  sufficient  to  justify  the  finding  of  an 

T.  Lyman,  53  id.  473.  indictment,  even  though  there  may  be 

g  208.  People  v.  Dunlap,  32  Misc.  other  proof  not  produced  before  the 

Rep.  392;  People  ex  rel.  Bungart  v.  grand  jury  which  would  strengthen 

Wells.  57  App.  Div.  143;  68  N.  Y.  the  case,  if  presented.    People  v.  Far- 

Bupp.  69.  rell,  20  Misc.  Rep.  213;  12  N.  Y.  Cn 

g  211.  Austin  V.  Vroman,  128  N.  Y.  Rep.  310. 

885;  People  v.  Barry,  16  App.  Div.  465;  An  indictment  should  not  be  quashed 

People  y.  Meyer,  26  Misc.  Rep.  118.  on  the  ground  that  incompetent,  im- 
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material  or  illegal  evidence  was  given  Rockhill,    74   Hun,    241;    People    v. 

before  the  grand  jury,  where  there  is  Stone,  85  id.  18?,  134;  People  v.  Con- 

sufllcient  competent  evidence  to  sup-  nors.    13  Misc.    Rep.   582;  People  v. 

port  it,  unless  it  clearly  appears  that  Huffman,  12  N.  Y.  Cr.  Rep.  553;  Peo- 

the  illegal  evidence  improperly  influ-  pie  v.  Willis,  158  N.  Y.  8^;  84  App. 

enced  the  minds  of  the  grand  jurors.  Div.  206;  24  Misc.  Rep.  538;  People  v. 

People  V.  Farrell,  20  Misc.  Rep.  213;  Thorn,  21  id.  180;  People  v.  Sumner. 

12  N.   Y.   Cr.   Rep.  310;    People  v.  33  App.  Div.  347;  People  v.  Spencer, 

Molineux,  26  Misc.  Rep.  589.  27  Misc.  Rep.  493;  People  v.  Lam 

§  260,  subd.  8.     People  v.  Willis,  merts,  164  N.  Y.  lU;  People  v.  Fla- 

23  Misc.  Rep.  573.  herty,  162  id.  540;  People  v.  Kane,  161 

§  262.  See  Laws  1894,   ch.   68;  25  id.    383;  People    v.   McLaughlin,   68 

Misc.   Rep.   348;  31  id.   370,   372;  64  N.  Y.  Supp.  1108;  88  Misc.  Rep.  691. 
N.  Y.  Supp.  760;  33  Misc.  Rep.  211.       While  an  indictment  may  be  sup- 

§  263.  See  T^aws  1894,  ch.  68;  25  ported  by  inferences  from  facts  proved 

Misc.  Rep.  348;  31  id.  370.  which  imply  the  existence  of  the  prin- 

g  264.  See  Laws  1894,  ch.  68;  25  cipal  fact  constituting  the  offense,  that 

Misc.  Rep.  ;48;  31  id.  370;  Miller  v.  fact  must  be  charged.     It  is  notsuffi- 

State,  (Fla.)  28  So.  Rep.  210.  cient  to  allege  in  the  indictment  the 

§  266.  See  Laws  1894,  ch.  68;  31  facts  from  which  such  inferences  may 

Misc.  Rep.  370.  be  drawn.    People  v.  Albow,  140  N. 

§  268.  People  v.  Winant,  24  Misc.  Y.  130. 
Rep.  362.    In  State  v.  Barker.   (No.       §  276.  People  v.  Maxon,  82  State 

Car.)  12  S.  E.  Rep'r,  116,  it  was  held  Rep'r,   133;  67  Hun,   870;  People  v. 

that  a  statute  making  the  concurrence  Rice,  35  State  Rep'r,  176;  People  v. 

of  nine  grand  jurors  sufficient  to  the  Gregg,  Id.  758;  f  9  Hun,  109;  People 

finding  of  an  indictment  was  uncon-  v.   Ostrander,   64  id.  336;  People  v. 

stitutional.  Rockhill,  74  id.  241;  People  v.  Stone, 

Defendant  not  entitled  on  motion  85  id.  132;  People  v.  Thorn,  21  Misc. 

after  conviction  to  a  new  trial  on  the  Rep.  181. 

ground  that  the  names  of  some  of  the       §  278.  People    v.   Rice,    85    State 

witnesses  who  were  examined  before  Rep'r,   186;    People  v.    Harman,    49 

thegrand  Jury  were  not  indorsed  upon  Hun,  558;  People  v.   Rockhill,  74  id. 

the  indictment.     People  v.  Shea,  147  211;  People  v.  Altman,  147  N.  Y.  475; 

N.  Y.  78;  10  N.  Y.  Cr.  Rep.  1.  People  v.  Sebring,  14  Misc.  Rep.  40; 

§  272.  People  v.  Winant,  24  Misc.  People  v.  Wilson,  151  N.   Y.  408;  12 

Rep.  362.  N.   Y.   Cr.  Rep.  116;  People  v.  Pol- 

§  278.  People  v.  Laurence.  137  N.  hamus,  8  App.   Div.  133;  People  v. 

Y.  521;  People  v.  Sumner,  33  App.  Kerns,  7  id.  535;  People  v.  Stock.  21 

Div.  347;  People  v.  Spencer,  27  Misc.  Misc.  Rep.  147;  People  v.  Willis,  34 

Rep.  498.  App.  Div.  210;  affirmed,  158  N.  Y.  J:92; 

§  275.  See  People  v.  Klipfel,  160  People  v.  Thorn,  21  Misc.  Rep.  131; 

N.  Y.  875;  People  v.  Harris,  128  id.  People  v.   Flaherty,  162  N.  Y.  540; 

71;  People  V.  Laurence,  137  id.  521;  People  v.  Kane,  161  id.  384;  People  v. 

People  V.  Stark,  186  id.  588;  People  McLaughlin,  68  N.  Y.  Supp.  1108;  88 

V.   Ostrander,   64  Hun,   836;    People  Misc.  Rep.  691;  Peoplev.  0'Malley,,^2 

V.   Rice,   35  State  Rep'r,   186;    Peo-  App.  Div.  47;  People  v.  Reilly,  49  id. 

pie    V.   Gregg,    Id.    758;    People    v.  222;  ltJ4  N.  Y.  600. 
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An  indictment  is  proper  which  sets  §  284.  People  v,  Laurence,  137  N. 
forth  in  separate  counts  two  or  more  Y.  522;  People  v.  Ostrander,  04  Hun, 
offenses  of  the  same  nature  based  upon  83«;  People  v.  Peck,  67  id.  576;  People 
the  same  or  a  continuous  set  of  facts,  v.  Helmer,  13  App.  Div.  432;  154  N. 
either  of  which  offenses  make  the  Y.  596;  People  v.  Willis,  158  id.  306; 
accused  guilty  of  the  same  crime.  23  Misc.  Rep.  578;  People  v.  Lam- 
People  V.  Adler,  140  N.  Y.  331.  merts,  164  N.  Y.  144;  People  v.  Maine, 

An  indictment  must  positively  al-  01  App.  Div.  1 14. 

lege  the  commission  of  an  offense  and  In  People  y.  Horton,  62  Hun,  610, 

the  acts  constituting  it,   and  cannot  the  indictment  did  not  specify  any 

properly  leave  any  of   the  essential  place  where  the   alleged  crime  was 

facts  to  inference.    People  v.  E!ane,  committed.    Held,  that  the  indictment 

161  N.  Y.  380;  48  App.  Div.  482.  was  defective  and    a  demurrer  was 

An  indictment  of  one  count  which,  properly  allowed, 

in  terms,  charges  the  defendant  with  §285.  People  v.  Ostrander,  61  Hun, 

the  crime  of  auditing  and  allowing,  340;  People  v.  Lovejoy,  87  App.  Div. 

as  a  public  officer,  a  false  and  fraudu-  55;  People  v.  Spencer,  27  Misc.  Rep. 

lent  claim,  is  not  bad  for  duplicity  493;  People  v.   Lammerts,  164  N.  Y. 

because,  in  addition  to   stating  acts  144. 

constituting  the  crime  charged,  it  also  §  286.  People  v.  McLaughlin,    68 

states  acta  constituting  the  crime  of  N.  Y.  8upp.  Ii08;  24  N.  Y.  L.  J.  1406; 

fraudulently  presenting  a    false    ac-  i.  8  Misc.  Rep.  691. 

count  to  a  public  officer  for  allowance.  §  289.  People  v.  Stark,  59  Hun,  69; 

People  V.  Kiipfel,  160  N.  Y.  371.  136  N.   Y.  588;  People  ex  rel.  Pad- 

§  279.  See  16  Am.  St.  Rep.  80;  12  dock  v.  Carroll,  48  App.  Div.  201. 

Cr.  L.  Mag.  222;  People  v.  Rockhill,  §  291.  People  ex  rel.  v.  House  of 

74  Hun,  241;  People  v.  Altman,  14 r  Mercy,    128    N.  Y.    185;    People    v. 

K.  Y.  475;  People  v.  Wilson,  151  id.  Ostrander,  64  Hun,  840. 

403;  12  N.  Y.  Cr.  Rep.  116;  People  v.  §  292.  People  v.  Cotta,  181  N.  Y. 

Clark,  8  id.  ;  1  ;  People  v.  Willis,  34  577. 

App.  Div.  210;  affirmed,  158  N.  Y.  §  298.  An  indictment  for  libel  may 

39?;  People  v.  Huffman,  12  N.  Y.  Cr.  be  amended  upon  notice  by  inserting 

Rep.  553;  People  v.  Kane,  161  N.  Y.  words  accidentally  omitted,  which  con- 

380;    43    App.   Div.    482;    People  v.  stituted  a  part  of  the  published  libel. 

Trainor,  57  id.  424;  People  v.  Reilly,  The  defendant  cannot  be  surprised  or 

49  id.  2^2;  164  N.  Y.  600;  People  v.  misled  by  such  amendment.     People 

Flaherty,  162  id.  540;  People  v.  O'Mal-  v.  Clegg.   82  State  Rep'r,  701.     See 

ley,  52  App.  Div.  47.  People  v.  Formosa,  131  N.    Y.   479 

§  280.  People  v.  Willis,  158  N.  Y.  People  v.  Coombs,  36  App.  Div.  298 

892;  34  App.  Div.  209;  23  Misc.  Rep.  People  v.  Willis,  23  Misc.  Rep.  573 

573;  People  v.  Flaherty,  ,7  App.  Div.  34  App.  Div.  209;  158  N.  Y.  392. 

545.  §  808.  See  People  ex  rel.  Czaki  v. 

§  282.  People  v.  Spencer,  27  Misc.  Coler,  44  App.   Div.   1^5;  People  v. 

Rep.  49 J.  Heiselbetz,  26  Misc.  Rep.  lol;  30  App. 

§  288.  See    16  Am.   St.    Rep.   80;  Div.   199;    13  N.    Y.    Cr.   Rep.    22<, 

People  V.  Gregg,  50  Hun,  109;  People  470;  People  v.    Barone,  161    N.   Y. 

V.  McKenna,81  Cal.  153;  State  v.  Wat-  475;  Matter  of  Purdy,  28  Misc.  Rep. 

kins,  101  N.  C.  703;  Loehr  v.  People,  303;  People  v.  Ferraro,  162  N.  Y.  545. 

132  III.  510.  §  809.  See  Laws  1894,  ch.  68. 
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§  812.   People   v.    Rutherford,   47  §  340.  People  v.  Meakim,  61  Hun, 

App.  Div.  212.  888;  affirmed,  188  N.  Y.  214. 

§  8ia  People  V.  Clark.  (N.  Y.  Oyer  §  348.  People  v.  Hallen,  48  App. 

&  T.)  8  N.  Y.  Or.  Rep.  169;  People  Div.  40. 

V.  Brickner.  Id.  217;  People  v.  Lytle,  7  §  344.  See  People  v.  Clark,  5  N.  Y. 

App.  Div.  658;  People  v.  Vaughan,  L.  J.  248;  Price  v.  People,  42  Cr.  L. 

11    N.    Y.  Cr.    Rep.   888;   People  v.  Mag.  469;  People  v.  Powell,  (Cal.)  48 

Mollneux,  27  Misc.  Rep.  80;  People  v.  Alb.  L.  J.  225;  Leighton  v.  People.  88 

Winant,  24  id.  362;  People  v.  Metro-  N.  Y.  117;  People  v.  McLaughlin,  150 

politan  Traction  Co.,   12  N.  Y.  Cr.  id.  865. 

Rep.  405;  People  v.  Rutherford,  47  §  846.  People  v.  McLaughlin,  150 

App.  Div.  209;  Matter  of  Gardiner,  81  N.  Y.  865,  modifying  2  App.  Div.  411; 

Misc.  Rep.  870;  People  v.  O'Connor,  18  Misc.  Rep.  287. 

Id.  668;  People  v.  Kramer,  88  id.  2i0;  §  847.  People  v.  McLaughlin,  150 

People  v.  WiJlis,  18  N.  Y.  Cr.  Rep.  N.  Y.  865,  modifying  2  App.   Div. 

255.  411;  18  Misc.  Rep.  287. 

g  823.  People  v.  Oregg,  59  Hun,  g  864.  People  v.  Connor,  65  Hun, 

112;  People  v.  Tower,  185  N.  Y.  429;  896. 

People  V.  Kerns,  7  App.  Div.  585;  §866.  See  14  Cr.  L.  Mag.  746;  Peo- 

People  V.  Kane,  48  id.  474;  161  N.  Y.  pie  v.  Rouse,  15  N.  Y.  Bupp.  414. 

880;  People  v.  Thomas,  82  Misc.  Rep.  Section  1088  of  the  Penal  Code  of 

174;Peoplev.  Hartwell,  166N.  Y.  861.  California,  which  provides  that  the 

%  881.  People  v.  Tower,  17  N.  Y.  state  may  have  a  change  of  venue  in 

Supp.  895;  185  N.  Y.  457;  People  v.  a  criminal  action,  "  on  the  application 

Meakim,  188  id.  214;  People  v.  Connor,  of  the  district  attorney,  on  the  ground 

65  Hun,  894;  People  v.  Kerns,  7  App.  that  from  any  cause  no  jury  can  be 

Div.  535;  People  v.  Williams,  92  Hun,  obtained  for  the  trial  of  defendant  in 

854;  149  N.  Y.  1;  People  v.  Maine,  the  county  where  the  action  is  pend- 

51  App.  Div.  148.  ing,"  is  void,  being  in  conflict  with 

g  882.  People  v.  Trimble,  181  N.  the  Bill  of  Rights  of  California,  §  7, 

Y.  118;  60  Hun,  865;  People  v.  Con-  providing  that  the  right  of  trial  by 

nor,  65  Hun,  896;  People  ex  rel.  Eagan  jury  shall  be  secured  to  all  and  remain 

V.  York,  53  App.  Div.  888.  inviolate,  the  right  secured  being  the 

A  formal  plea  of  not  guilty  is  not  right  to  trial  by  a  jury  of  the  vicinage 

necessary  to  put  a  defendant  on  trial;  as  it  existed  at  common  law.    People  v. 

a  demand  of  trial  by  him  is  equivalent  Powell,  87  Cal.  348;  11  L.  R.  A.  75. 

to  such  plea.    People  v.  Bradner,  107  The  court  said:  "  Now,  that  in  a  jur^ 

K.  Y.  1.  trial  it  is  implied  that  the  trial  shall  be 

§  336.  A  defendant  who  has  been  by  a  jury  of  the  vicinage  is  familiar 

arraigned  and  has  pleaded  not  guilty  law.    Blackslone  says  that 'the  jurors 

is  not  entitled  to  be  re  arraigned  that  must  be  of  the  vitne  or  neighborhood, 

he  may  plead  again  on  a  second  trial  which  is  interpreted   to  be  of   the 

ordered  upon  a  reversal  of  the  first  county  where  the  fact  is  committed.' 

conviction.    People  v.  McElvaine,  125  4  Com.  850.    This  is  an  old  rule  of  the 

N.  Y.  600.  common  law  (2  Hawk.  P.  C.  chap.  40; 

§  389.  People  v.  Willis,  28  Misc.  2  Hale  P.  C.  264);  and  the  rule  was  so 

Rep.  578;  Matter  of  Gardner,  81  id.  strict  and  imperative  that  if  an  offense 

872.  was  committed  partly  in  one  county 
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and  partly  in  another,  the  offender  Paul  v.  Detroit,  82  Mich.  108;  Ward 

was  not  punishable  at  all.    2  Hawk.  v.  People,  30  id.  116.    This  was  de- 

P.  C.  chap.  2o;  1  Chit.  Crtm.  Law,  cided  under  a  constitutional  provision 

177.     This  over-nicety  was  long  since  the  same  in  effect  as  our  own,  and  is 

dispensed  with,  but  the  old  rule  has,  directly  in  point." 

in  the  main,   been  preserved  in  its  §  862.  People  v.  Burgess,  153  N. 

integrity  to  this  day.    It  is  true  that  Y.  561. 

Parliament,  as  the  supreme  power  of  §  369.  People    v.   Mack,   35  App. 

the  realm,  made  some  exceptions  which  Di  v.  117. 

are  enumerated  by  Mr.  Chiity  in  his  §  371.  People  v.  Hughes,  137  N.  Y. 

treatise  on  Criminal  Law  (vol.  1,  p.  29,  80;  50  State  Rep'r,  65;  People  v. 

179),  the  chief  of  these  being  cases  of  Mack.  35  App.  Div.  117. 

supposed    treason    or    misprison    of  §  872.  2  Chicago  L.  J.  718;  People 

treason  examined  before    the  Privy  v.  Hughes,  137  N.  Y.  29. 

Council,  and  which,  under  the  statute  §  878.  A  prisoner  indicted  for  man- 

of  Henry  VIH.  might  be  tried  in  any  slaughter  is  entitled  to  twenty  per- 

county,  and  offenses  of  the  like  charac-  emptory  challenges.    People  v.  Keat- 

ter  committed  out  of  the  realm,  and  ing,  61  Hun,  260;  10  N.  Y.  Cr.  Rep. 

which,  by  a  statute  of  the  same  arbi-  48. 

trary  reign,   were  authorized  to    be  §  875.  A  juror  not  understanding 

tried  in  any  county  in  England.    But  and  speaking  English  cannot  be  forced 

it  is  well  known  that  the  existence  of  upon  a  prisoner,  although  his  peremp- 

such  statutes  with  the  threat  to  enforce  tory  challenges  may  have  been   ex- 

them,  was  one  of  the  grievances  which  hausted.     Campbell  v.  State,  9  Tex. 

led  to  the  separation  of  the  American  Ct.  App.  124;  35  Am.  Rep.  726.     See, 

colonies  from  the  British  empire.    If  also,  Matter  of  Allison,  18  Col.  525; 

they  were  forbidden  by  the  unwritten  16  Am.  St.  Rep.  224. 

Constitution  of  England,  they  are  cer-  §  876.  See  People  v.  Fanshawc.  137 

tainly  unauthorized  by  the  written  N.  Y.  68,  77;  People  v.  Wilmarth,  156 

Constitutions  of  the  American  States,  id.  566;  29  App.  Div.  612;  People  v. 

in  which  the  utmost  pains  have  been  Flaherty,  27  id.  538;  People  v.  Fla- 

taken  to  preserve  all  the  securities  of  herty,  162  X.  Y.  532. 

individual  liberty.  It  has  been  doubted  In  People  v.  Martell,  138  N.  Y.  595, 

in  some  States  whether  it  was  compe-  on  a  trial  for  murder,  two  jurors,  be- 

tent  even  to  permit  a  change  of  venue  ing   challenged,  testified    that,    from 

on  the  application  of  the  State,  to  es-  what  they  had  read  of  the  transaction 

cape  local  passion,  prejudice  and  in-  and  the  facts  in  the  case,  they  had 

terest   (Kirk  v.   State,    1  Cold.   344;  /orraed  an  opinion,  which  would  re- 

Osbom  V.  State,  24  Ark.  629;  Wheeler  quire  evidence  to  remove,  but  that, 

V.  State,  24  Wis.  5*2)  but  this  may  be  notwithstanding   the     opinion     thus 

pressing  the  principle  too  far  (State  v.  formed,  they  "  thought"  they  could 

Robinson,  14  Minn.  447  [Gil.  333];  Gut  render  an  impartial  verdict  according 

V.  State,  9  Wall.  ^5);  but  no  one  doubts  to  the  evidence.    The  court  ruled  they 

that  the  right  to  a  trial  by  jury  of  were  competent,   no   exception    was 

the  vicinage  is  as  complete  and  certain  taken,  and  said  jurors  were  not  chal- 

as  it  ever  was,  and  that  in  America  it  lenged  peremptorily.     It  was  claimed 

is  indefeasible.    1  Bish.  Crim.  Law  (2d  on  appeal  that  they  were  incompetent 

•ed.),  §  552;  Whart.  Crim.  Law,  §  277;  as  jurors,  as  to  render  a  juror  compe- 
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tent  who  has  thus  formed  an  opinion,  g  387.  A   statute   providing   that, 

he  is  required  by  the  statute  to  testify  after  the  impaneling   of   a  jury,   if 

that  he  "  believes/' not  that  he  thinks,  from  any    cause,   any  of  the  jurors 

his  opinion  will  not  influence  his  vcr-  shall  be  unable  to  attend,  the  court 

diet.    Held,  untenable;  that  it  was  not  may  enter  that  fact  in  their  journal  or 

necessary  that  the  juror  should  testify  doclset,  setting  forth  the  cause  of  such 

in  the  precise  words  of  the  statute,  inability,  and  the  proceeding  shallthea 

and  the  two  expressions  weresubstan-  continue  in  the  same  manner  and  with 

tially  equivalent.  the  same  effect,  as  if  the  whole  panel 

On  the  examination  of  a  juror  as  to  were  present,  provided  that  the  num- 

his  qualification  to  serve  on  a  trial  for  ber  of  jurors  so  absent  shall  not  bo 

murder  where  the  homicide  was  com-  greater  than  three  in  a  jury  of  twelve, 

mitted  by  the  defendant  with  a  pistol  is  unconstitutional.    McRae  v.  Grand 

which  he  had  been  in  the  habit  of  car-  Rapids,  etc.,  R.  Co.,  93  Mich.  399;  4& 

rying,  the  juror  stated  that  he  had  a  Alb.  L  J.  529 

great  prejudice  against  the  defendant  g  388.  People  v.  Connor,  85  Hun, 

by  reason  of  the  fact  that  he  carried  a  396;  People  v.  McPherson,  74  id.  b36; 

pistol,  and  that  he  did  not  believe  a  People  v.  Flanagan,  12N.  Y.  Cr.  Rep. 

man  had  any  light  to  carry  a  deadly  549;   People    v.   Benham,  160  N.  Y. 

weapon;  the  juror  was  not  asked  to,  484,  437. 

and  did  not,  declare  that  he  believed  This  section  does  not  deprive  the 

such  prejudice  would  not  influence  court  of  power  to  permit  the  prosecu- 

his  verdict.    Held,  that  the  juror  was  tion  to  give  evidence  in  aid  of   \t& 

incompetent,  and  that  it  was  error  to  original  case  after  the  defense   haa 

overrule  a  challenge  for  cause.    Peo-  rested,  without  it  being  affirmatively 

pie  V.  Larubia,  69  Hun,  197;  140  N.  shown  that  there  is  some  good  reason 

Y.  87.  in  the  furtherance  of  justice  why  the 

g  377.  A  person  is  not  competent  evidence  should  be  admitted  at  thnt 

to  sit  as  a  juror  in  a  criminal  case  time.     People  v.  Eoerner,  154  N.  Y. 

where  his   third  cousin  is  the  com-  356;  12  N.  Y.  Cr.  Rep.  503. 

plainant.      People  v.   Clark,  62  Hun,  g  389.  See  20  N.  Y.  Supp.  187;  11 

84;    People  v.  Mack,   35  App.   Div.  App.  Div.  498;  People  v.  Benedict, 

115;  13  N,  Y.  Cr.  Rep.  401.  49  State  Iiep*r,  86;    25    Weekly    L. 

—  Subd.  8.  People  v.  Wood,  131  N.  Bull.  362;  16  Am.  St.  Rep.  410;  Peo- 

Y.  618.  pie  V.  Friedland,   2  App.  Div.  332; 

g  380.  When  it  is  understood  by  People  v.  Stephenson,  11  Misc.  Rep. 

the  court  and  by  both  parlies  that  a  141;  People  v.  Lavalie,  6  App.  Div. 

challenge  to  a  juror  for  actual  bias  is  230;  39  N.  Y.   Supp.   874;  People  v. 

being  tried,  an  exception  to  the  over-  Ray,  36  App.   Div.   395;    People  v. 

ruling  of  a  challenge  for  cause  may  be  Fielding,  Id.  415;  158  N.  Y.  542;  Peo- 

available,  although  the  requirements  pie  v.  Sickles,  26  App.  Div.  476;  Peo- 

of  this  section  may  not  have  been  pie  v.   Barberi,    12  N.   Y.   Cr.  Rep. 

strictly  complied  with.    People  v.  La-  423. 

rubia,  69  Hun,  197;  140  N.  Y.  87.  In  Coffin  v.  U.  S.,  162  U.  S.  654, 

g  383.  Stay  V.  Dubois,  74  Hun,  135.  it  was  held  erroneous  to    refuse  to 

g  385.  People  v.  McGonegal,    136  charge  that  innocence  is  presumed  till 

N.  Y.  62.  guilt  is  proved  beyond  a  reasonable 

g  386.  People   v.   McGonegal,  136  doubt,  nor  withstanding  that  the  trial 

N.  Y.  62.  court   charged  fully  and  accurately 
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tliat  the  burden  was  on  the  prosecu-   quest  to  charge  the  same  propositions 
tion  to  prove  guilt  beyond  a  reason-   in  different  language  is  not  error, 
able  doubt.  In  People  v.  Sweeney,  133  N.  Y. 

Upo.i  the  trial  of  an  indictment  for  C09  distinguishing  Remsen  v.  People, 
murder,  the  prosecution  proved  the  s3N.  Y.  6,  the  court  having  instructed 
death,  and  by  circumstantial  evidence  the  Jury  that  proof  of  defendant's  good 
established  that  it  was  caused  by  a  character  raised  the  question  whether 
pistol  shot  fired  by  defendant.  The  he  was  a  man  who  would  likely  com- 
latter  testified  that  the  ki  ling  was  mit  the  crime  charged,  and  that  it 
ticcidental.  The  court  charged  the  would  actually  outweigh  evidence 
jury  in  substance  that  a  homicide  that  might  otherwise  appear  conclu- 
proved  implied  crime  on  the  part  of  sive,  and  in  a  doubtful  case  turn  the 
the  slayer;  that  a  conviction  must  scale  in  defendant's  favor,  there  was 
follow  unless  defendant  justified  or  no  error  in  a  further  charge  that  good 
excused  the  act,  that  the  burden  of  character  would  not  avail  defendant 
the  defense  was  upon  him,  and  to  if  the  crime  had  been  satisfactorily 
secure  acquittal  he  must  be  able  to  proven  beyond  a  reasonable  doubt, 
show  a  legal  justification  or  excuse.  If  the  record  of  a  criminal  case  in 
Held,  error,  as  it  deprived  defendant,  the  Court  of  Appeals  shows  either 
so  far  as  his  defense  was  concerned,  that  there  was  no  evidence  whatever, 
of  the  benefit  of  a  reasonable  doubt;  or  that  the  evidence  did  not,  as  mat- 
that  whether  the  crime  proved  was  ter  of  law,  come  up  to  the  standard  re- 
murder  or  manslaughter  in  one  of  the  quired  by  this  section,  the  denial  by 
degrees  specified  in  the  statute,  or  the  trial  court  of  a  request,  which  in 
justifiable  or  excusable  homicide,  de  substance  amounted  to  a  request  to 
pended  upon  the  intention  and  cir  direct  an  acquittal,  is  legal  error,  and 
cumstances  of  its  perpetration,  and  the  Court  of  Appeals  has  the  power, 
mere  proof  of  the  killing  raised  no  when  such  a  decision  is  challentred  by 
legal  implication  that  the  crime  of  exception,  to  review  it.  People  v. 
murder  had  been  committed.  People  Led  won,  153  N.  Y.  10. 
V.  Downs,  133  N.  Y.  558.  The  presence  of  some  proof  is  not 

In  People  v.  Hughes,  137  N.  Y.  30,  sufll'^ient  to  warrant  the  submission  of 
the  court  charged,  in  substance,  that  a  criminal  case  to  the  jury;  and  when- 
a  "reasonable  doubt"  could  not  be  ever  a  criminal  charge  is  submitted  to 
said  to  exist  when  the  jury  are  so  the  jury,  against  the  objection  and  ex- 
firraly  convinced  of  the  facts  neces  ception  of  the  defendant,  upon  proof 
s:iry  to  establish  tlic  prisoner's  guilt,  which  falls  below  the  standard  of  rebut- 
that  if  it  was  a  very  grave  and  serious  ting  the  presumption  of  innocence  and 
matter,  affecting  their  own  affairs,  of  proving  guilt  beyond  a  reasonable 
they  would  not  hesitate  to  act  upon  doubt,  a  question  of  law  is  presented, 
such  a  conviction.     Held,  no  error.         People  v.  Ledwon,  153  N.  Y.  10. 

In  People  v.  Pallister.  138  N.  Y.  Quilt,  under  an  indictment  for  mur- 
601,  it  was  held  that  where  the  trial  der,  cannot  be  established  beyond  a 
court  charges  fully,  clearly  and  prop-  reasonable  doubt  by  the  self-contra- 
erly  as  to  the  presumption  of  inno-  dictory  testimony  of  a  witness  who  is 
cence  and  the  right  of  the  accused  to  evidently,  either  from  moral  or  mental 
the  benefit  of  every  reasonable  doul;t  defects,  irresponsible.  People  v.  Led- 
Tipon  the  evidence,  a  denial  of  a  re-   won,  153  N.  Y.  10. 
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A  reasonable  doubt  is  not  a  mere  Garrahan,  16  App    Div.  349;  People 

whim,  guess  or  surmise,  nor  is  it  a  v.  Qrallevanzo,  66  N.T.  Supp.  515:  54 

mere  subterfuge  to  which  resort  may  App.  Div.  360. 

be  had  in  order  to  avoid  doing  n  dis-  §  398.  People  v.  Tice,  131  N.  Y. 
agreeable  thing  but  it  is  such  a  doubt  651;  14  Cr.  L.  Mag.  570;  People  v. 
as  reasonable  men  may  entertain,  after  Hoch,  150  N.  T.  309;  People  v.  Smith, 
a  careful  and  honest  review  and  con-  37  App.  Div.  281;  People  v.  Fitzger- 
sideration  of  the  evidence;  it  must  be  aid.  12  N.  Y.  Cr.  Rep.  544;  People  v. 
founded  in  reason,  and  must  survive  Priori,  164  N.  Y.  460. 
the  test  of  reasoning  or  the  mental  Any 'reference  by  counsel  for  prose- 
process  of  a  reasonable  examination,  cution  to  the  accused's  failure  to  take 
People  v.  Barker,  158  N.  Y.  111.  the  stand  is  improper,  under  the  act 

Good    character    creates    a   doubt  of  March  15,   1878  (20  Stat.,  p.  30, 

against  positive  evidence  of  guilt  only  chap.  37),  which  provides  that  such 

when,  in  the  judgment  of  the  jury,  the  failure   "shall  raise  no  presumption 

character  is  so  good  as  to  raise  a  doubt  against    the    defendant."    Wilson  v. 

as  to  the  truthfulness  or  correctness  United  States,  149  U.  S.  60;  47  Alb. 

of  the  positive  evidence.    People  v.  L.  J.  474. 

Hughson,  154  N.  Y.  168;  12  N.  Y.  Cr.  In  that  case,  the  district  attorney,  in 

Rep.  485.  summing  up  the  case  to  the  jury,  said: 

An  instruction  which  informs  the  "  If  I  am  ever  charged  with  a  crime, 
jury  '*  that  a  week's  experience  in  the  I  will  not  stop  by  putting  witnesses  on 
court  will  teach  them  that  evidence  of  the  stand  to  testify  to  my  good  char- 
good  character  is  not  worth  consider-  acter,  but  I  will  go  upon  the  stand, 
ing,"  is  erroneous.  People  v.  Pedro,  and  hold  up  my  hand  before  high 
12  N.  Y.  Cr.  Rep.  399;  19  Misc.  Rep.  heaven,  and  testify  to  my  innocence 
800.  of  the  crime."    The  court,  its  atten- 

§  891.  It  is  immaterial,  upon  the  tion  being  called  to  this  language  by 

trial  of  a  party  charged  with  a  felony,  defendant's  counsel,    said:    *'  I   sup- 

whether  one  jointly  indicted  with  him  pose  the  counsel  should  not  comment 

for  the  offense  has  been  acquitted  or  upon  the  defendant  not  taking  the 

not.     People  V.  Kief,  87  State  Rep'r,  stand."    The  district  attorney  replied: 

478.  "  I  did  not  mean  to  refer  to  it  in  that 

When  a  party  jointly  indicted  with  light,  and  I  do  not  intend  to  refer  in  a 

another  for  an  offense  charged  to  have  single  word  to  the  fact  that  he  did  not 

been  the  result  of  their  joint  act,  is  testify  in  his  own  behalf."    Counsel 

tried  separately  either  upon  his  own  for   defendant    thereupon    excepted, 

election  or  otherwise,  the  indictment  A  verdict   of   guilty  was  rendered, 

is  well  supported  by  proof  sufficient  Held,  that  the  refusal  or  neglect  of  the 

to  warrant  a  conviction,  if  the  party  court  to  prohibit  any  reference  to  the 

on  trial  had  been  alone  indicted.    Peo-  accused's  failure  to  take  the  stand,  and 

pie  V.  Cotto,  131  N.  Y.  577.  to  emphatically  instruct  the  jury  not 

§  8Q2.  People  v.  Lewis,  16  N.  Y.  t^  attach  any  importance  to  such  fail- 

Supp.  884;  People  v.  Hill,  65  Hun,  ure,  was  error,  tending  to  prejudice 

424;  People  V.  O'Brien,   74  id.  264;  defendant,  and  was  sufficient  ground 

People  V.  Tuczkewitz,  149  N.  Y.  252;  for  awarding  a  new  trial. 

People  V.  Smith,  86  Hun.  488;  Whee-  Where  a  defendant  in  a  criminal 

ler  V.  U.  S.,  159  U.  S.  528;  People  v.  action  offers  himself  as  a  witness,  he 
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is  subject  to  the  same  rules  of  exam-  48  State  Kep'r,  498;  People  v.  Comrs., 

ination  as  apply  to  other  witu  esses.  84  Hun,  70;  People  v.  May  hew,  150  N. 

People  V.  McCormick,  135  N.  Y.  663.  Y.  346;  People  v.  Fielding, 86  App.  Div. 

On  a  trial  for  murder,  the  defendant  418;  People  v.  Willis,  23  Misc.  Rep. 

on  cross-examination  was  asked  if  he  570;  Matter  of  Gkirdiner,  31  id.  372. 

did  not  at  a  time  and  place  specified  §  410.  People  v.  Fanshawe,  137  N. 

draw  a  pistol    on    two  persons  and  Y.  68;  People  v.  Tuczkewitz,  149  id. 

threaten  to  kill  them.     Held,  no  error  252;  People  v.  Schooley,  Id.  99;  12  N. 

to  overrule  an  objection  to  the  ques-  Y.  Cr.  Rep.  99;  People  v.  Cronk,  40 

tion:  the  evidence  was  competent  on  App.  Div.  fc06. 

the  question  of  the  credibility  of  the  A  defendant  is  not  confined  to  re- 
witness.  People  V.  McCormick,  135  questing  the  court  to  direct  an  acquit- 
IT.  Y.  663.  tal,  in  the  formula  of  this  section,  in 

§  895.  See  32  Am.  L.  Rev.  457;  31  order  to  present  the  question  of  his 

Am.  L.   Reg.  (N.  S.)  776;  People  v.  right,  as  matter  of  law,  to  be  acquitted 

Corey,  14^  N.  Y.  500;  People  v.  Cas-  on  the  ground  of  the  insufficiency  of 

sidy,  133  id.  612;  People  v.  Kennedy,  the  evidence;  all  that  is  necessary  is 

159  id.  346;  Bram  v.  United  States,  that  in  some  intelligible  form  there 

168  U.  S  532.  shall  be  presented  to  the  trial  court, 

The   admissibility    in  evidence    of  for  its  ruling  and  decision,  the  ques- 

confessions  may  be  decided  by   the  tion  that  there  is  no  evidence  for  the 

trial  court  as  a  matter  of  law  without  jury,   or  not  sufficient  evidence    on 

submitting  it  to  the  jury,  where  there  which  to  base  a  conviction.     People 

is  absolutely  no  doubt  on  the  ques-  v.   Ledw^n,  153  N.  Y.  10;  12  N.  Y. 

tion,   though  in  other  cases  it  is  a  Cr.  Rep.  385. 

question  of  fact  to  be  decided  by  the  A  motion  in  form  to  discharge  the 

Jury  under  proper  instructions.     Peo-  defendant  or  dismiss  the  indictment 

pie  V.  Meyer,  162  N.  Y.  357;  People  may  be  regarded  as,  in  substance,  a 

T.  Bishop,  69  Hun,  105.  request  to  direct  an  acquittal,  or  that 

Confessions  may  be  held  by  the  trial  the  court  instruct  the  jury,  as  matter 

court  as  matter  of  law  to  have  been  of  law,  that  the  defendant  cannot  be 

voluntarily  given,  when  there  is  noth-  convicted;  and  when  the  evidence  will 

ing  in  the  evidence,  except  the  defend-  not  warrant  a  conviction,  the  denial  of 

ant's  arrest  and  the  lact  that  he  was  such  a   request  is  an   error  of   law. 

subjected  to  some  physical  violence  at  People  v.  Ledwon,  153  N.  Y.  10;  12 

the  hands  of  bystanders  when  he  was  N.  Y.  Cr.  Rep.  385. 

being  conveyed  to  the  prlice  st^ition,  §411.  People  v.  Thorn,  156  N.  Y. 

that  would  furnish  even  a  pretext  for  286;  13  N.  Y.  Cr.  Rep.  77. 
the  claim  that  his  confessions  were  not       §  417.  People  v.  Wilson,  141  N.  Y. 

voluntarily  made.     People  v.  Meyer,  185. 

162  N.  Y.  357.  §  418.  The  failure  of  the  court  to 

§  808.  People  v.  Willis,  158  N.  Y.  inform  the  jury  that  tbey  are  the  ex- 

897;  13  N.  Y.  Cr.  Rep.  346.  elusive  judges  of  the  law  and  facts 

§  399.  People  v.  White,  62  Hun,  does  not  require  a  reversal,  no  such 

114;  People   v.   Christy,   65  id.    352;  instruction    having    been    requested. 

Farrell  v.  Priedlander,    63   id.    259;  Keyes  v.  State.  12  Cr.  L.  Mag.  600. 

People  V.  Bosworth,  54  id.  75;  People  §  420.    See   10   Cr.    L.  Mag.    159; 

V.  Dunn,  53  id.  382;  People  v.  Wiley,  Sharp  v,  Stnte,  51  Ark.  147;  14  Am. 
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8t.  Rep.  27;  Mead  v.  State,  53  N.  J.  Y.  Cr.  Rep  479;  People  v.  Priori.  16a 

L.  601;  People  v.  Fanning,  181  N.  Y.  N.  Y.  99. 

659;  People  v.   Tuczkewitz,    140  id.  —  Subd.  2.     See  Matter  of  Choate. 

252;  People  V.  Barberi,  Id.  256;  People  24  Abb.  N.  C.  487;  8N.  Y.  Cr.  Rep.  .0. 

V.  Hill,  37  App.  Div.  327;  People  v.  —  Subd.  3.     See  '.3  Am.  Law  Reg. 

Barone,  16i  N.  Y.  451;  People  v.  Ben-  (N.  S.)  709;  People  v.  Schad.  58  Hun, 

ham,  160  id.  403;  People  v.  Rice,  159  571;  People  v.  Buchanan    145  N.  Y. 

id.   400;   People  v.   Martin,  '63  App.  1;  Patrick  v.  Victor  Knitting  Milla 

Div.  283.  Co.,  87  App.  Div.  9:  People  v.  Gallo, 

§  425.  When  clothing  of  the  de-  12  N.  Y.  Cr.  Rep.  9;  149  N.  Y.  106. 

ceased  has  been  made  an  exhibit  upon  —  Subd.  6.    People    v.     Smith,  6 

a  trial  for  murder,  and  at  the  retire-  App.  Div.  225;  People  v.  Sumner,  83 

ment  of  the  jury  the  court  inquires  if  id.  350. 

there  is  any  objection  to  the  jury  tak-  — Subd.  7.   People  v.  Shea,  16  Misc. 

ing  the  "exhibits,*  the  clothing  is  to  Rep.  112;  People  v.  Mayhcw,  151  N. 

be  deemed  included  in  the  inquiry,  as  Y.  607;  12  N.  Y.  Cr.   Rep.  112;  Id. 

well  as  the  papers  and  other  articles  in  404;  People  v.  Benham,  30  Misc.  Rep. 

the  case,  so  as  to  call  for  an  objection  466;  People  v.  Dwyer.  Id.  28'i;  People 

from  the  defendant  if  he  does  not  wish  v.  Mooie,  29  id.  571;  People  v.  Van 

the  clothing  to  be  left  with  the  jury.  Dusen,  53  App.  Div.  223. 

People  V.  Hughson,  154  N.  Y.  153.  Where  a  sick  juror  has  been  sepa 

§  427.  See  People  v.  Kennedy,  57  raUd  from  his  fellow-jurors  duriui?  a 

Hun,  534;  People  v.  Parker,  lb7  N.  recess  of  the  court  before  verdict,  and 

Y.  535.                                    4  it  appeared  that  he  had  not  been  tam- 

§  436.  People  v.  McClure,  148  N.  pered  with,  a  motion  to  discharge  the 

Y.  99;  People  v.  Troinor,  68  N.  Y.  jury  was  rightly  overruled.     Stout  v. 

Supp.  263;  57  App.  Div.  424.  State,  (Md.)  .7  Alb.  L.  J.  4. 

§  437.  People  v.  Trimble,  131  N.  §  467.  People  v.  Tower,  135  N.  Y. 

Y.  118;  60  Hun,  365.  457;  People  v.  Meakin.  133   id,   214; 

§442.  Applies  only  to  judgment  in  People  v.    Mack,  >.5  App.  Div.  117; 

case  of  special  verdict.     65   Hun,  899.  People  v.  Knait,  156  N.  Y.  309. 

§  443.  People  v.  McClure,  148  N.  §  470a.  People  v.  Webster,  14  Misc. 

Y.  100.  Rep.  620. 

§  444.  People  v.  Kane,    161  N.  Y.  §  471.  People   ex  rel.  Benton    v. 

889;  43  App.  Div.  484.  Courtof  Sessions,  66  Hun,  552;  People 

§453.  People  V.  Trimble,  60  Hun,  v.  Trimble,  131  N.  Y.  118;  60  Hun, 

365;  131  N.  Y.  118.  365;  People  v.  Trainor,  57  App.  Div. 

§  455.   People   v.  McGonegal,  136  424. 

N.  Y.  62;  People  V.  Flaherty,  27  App.  §  472.  People  v.   Trimble.  131  N. 

Div.  5c8.  Y.  118;  60  Hun.  i65. 

§  458.  People  v.  Baione,  161  N.  Y.  §  478.  A  prisoner  must  be  present 

476.  when  sentenced  for  a  felony;  aud  this 

§  468.  People  v.  Flack,  8  N.  Y.  Cr.  must  appear  by  the  record.    An  entry 

Rep.  ol.  in  the  record  that  defendants  in  open 

§  465.  People  v.  Hoch.  150  N.  Y.  court  excepted  to  the  sentence  "this 

291;  People  v.  Mayhew.  151  id.  607;  day  pronounced  upon  them,"  isinsuf- 

People  V.  Mack,   3")   App.  Div.  117;  ficient,  as  it  admits  of  the  construction 

People  V.  Strait,  154  N.  Y,  165'  12  N.  that  the  exception  was  entered  by  their 
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attorneys.  Ball  v.  United  States,  140 
U.  8.  118. 

§  480.  Ball  V.  United  States,  140  U. 
S.  118;  People  v.  McClure,  148  N.  Y. 
101. 

§  481.  People  v.  McElvaine,  125  N. 
y.  600. 

§  482.  People  ez  rel.  v.  Court  of 
Sessions,  66  Hun,  558. 

§  483.  People  ex  rel.  v.  Court  of 
Sessions,  66  Hun,  558;  People  v. 
Sickles,  26  App.  Div.  486. 

§  484.  People  ex  rel.  v.  Gage,  17 
Misc.  Rep.  714;  reversed,  13  App.  Diy. 
136;  People  ▼.  Garabed,  20  Misc.  Rep. 
181;  12  N.  Y.  Cr.  Rep.  294;  People  v. 
Stock,  26  App.  0iv.  564;  People  v. 
Kelly,  32  Misc.  Rep.  820. 

§  486.  People  v.  Trezza,  128  N.  Y. 
582;  Noonan  v.  People,  5  N.  Y.  L.  J. 
1107;  People  ▼.  Mayhew,  151  N.  Y. 
607;  12  N.  Y.  Cr.  Rep.  112;  People  v. 
Shea,  147  N.  Y.  78;  People  v.  Wilson, 
151  id.  403:  12  N.  Y.  Cr.  Rep.  116; 
People  V.  Conroy,  151  N.  Y.  543;  12 
N.  Y.  Cr.  Rep.  180;  People  v.  Priori, 
168  N.  Y.  99. 

§  487.  City  of  Hudson  v.  Granger, 
23  Misc.  Rep.  404. 

§  488.  See  45  Fed.  Rep.  352;  13 
App.  Div.  137;  12  N.  Y.  Cr.  Rep.  200. 

§  491.  People  v.  Trezza,  60  Hun, 
401;  McElvaine  v.  Brush,  142  U.  8. 
156;  45  Alb.  L.  J.  87;  8  N.  Y.  Cr. 
Rep.  800. 

§§  508-504.  People  v.  Buchanan, 
146  N.  Y.  264. 

g§  510-514.  People  ex  rel.  Sloane 
V.  Fallon,  27  Misc.  Rep.  16;  13  N.  Y. 
Cr.  Rep.  429,  553. 

§  515.  People  ex  rel.  Comrs.  v. 
Glaze,  65  Hun,  561;  People  v.  Murray, 
16  N.  Y.  Supp.  325;  People  v.  Forbes, 
143  N.  Y.  219;  People  v.  McLaughlin, 
150  id.  g77;  People  v.  Priori,  163  id. 
101,  103;  People  v.  Ash,  44  App.  Div. 
7;  People  ex  rel.  Bungart  v.  Wells,  57 
id.  161. 


§  517.  People  v.  Trezza,  128  N.  Y. 
482;  People  v.  Mayhew,  151  id.  607; 

12  N.  Y.  Cr.  Rep.  112;  People  v. 
Rutherford.  47  App.  Div.  209;  People 
V.  Priori,  163  N.  Y.  101,  103;  People 
V.  Ash,  44  App.  Div.  7. 

§  518.  Uuder  the  former  practice  a 
writ  of  error  would  not  lie  in  behalf 
of  the  people  after  a  judgment  for  de- 
fendant. People  V.  Corning,  2  N.  Y. 
6;  U.  S.  V.  Sanges,  144  U.  S.  310. 

§  519.  People  v.  Mayhew.  151  N. 
Y.  607;  12  N.  Y.  Cr.  Rep.  112:  People 
V.  Wilson,  151 N.  Y.  403;  12  N.  Y'.  Cr. 
Rep.  116;  Matter  of  Caruthers,  158  N. 
Y.  133;  People  v.  Priori,  163  id.  103. 

§  523.  Tomkins  v.  Mayor,  14  App. 
Div.  506. 

§  527.  See  New  York  Law  Journal. 
Dec.  16,  1891;  People  v.  Zounek,  49 
State  Rep'r,  643;  People  v.  Brooks, 
131  N  Y.  321;  People  v.  Webster,  59 
HuD.  402;  People  v.  Camp,  139  N.  Y 
90;  People  V.  Derringer,  78  Hun,  211 
People  V.  McLaughlin,  150  N.  Y.  378 

13  Misc.  Rep.  287;  10  N.  Y.  Cr.  Rep 
21;  People  V.  Hess,  8  App.  Div.  145 
McKane  v.  Durston,  153  U.  S.  684 
People  V.  Goldberg,  20  App.  Div.  444; 
People  V.  Pelton,  36  id.  457-  People  v. 
Hall,  23  Misc.  Rep.  480;  People  v. 
Martin,  33  App.  Div.  286;  People  v. 
Dippold,  30id.  62;  People  v.  Valentine, 
12  N.  Y.  Cr.  Rep.  269;  People  v.  Sher- 
lock, 166  N.  Y.  183. 

The  provision  of  this  section  as 
amended  (Laws  1887,  chap.  498)  does 
not  authorize  an  interference  with  the 
findings  of  a  jury  when  suppoited  by 
sufficient  evidence,  unless  it  appears 
fiom  the  whole  record  that  injustice 
has  been  done.  People  v.  Trezza,  125 
N.  Y.  740. 

Upon  the  trial  of  a  prisoner  for 
grand  larceny  in  stealing  a  watch,  the 
complainant  testified  that  she  did  not 
see  the  defendant  take  the  watch,  but 
that  no  other  person  between  the  time 


Supplement  .TO  the  Criminal  Code.  15 

when  she woundthe  watch  ftnd  placed  v.  Kennedy,  49  id.  814;  People  v. 
it  on  the  mantlepiece,  and  the  time  Bosworth,  64  Hun,  83;  People  v.  Fan- 
when  she  missed  it.  had  entered  her  shawe,  65  id.  97;  137  N.  Y.  68;  People 
apartment  in  which  it  was.  The  de-  v.  Derringer,  78  Hun,  210;  People  v. 
fendant  testified  that  he  had  not  seen  Stephenson,  91  id.  629;  People  v.  Co- 
nor taken  the  watch;  that  he  knew  rey,  12  N.  Y.  Cr.  Rep.  151;  148  N.  Y. 
nothing  about  it,  and  in  addition  he  476;  People  v.  Constantino,  153  id.  24; 
produced  two  witnesses  who  testified  12  N.  Y.  Cr.  Rep.  339;  People  v. 
as  to  his  good  character.  The  jury  Youngs.  151  N.  Y.  210;  Peopie  v. 
rendered  a  verdict  of  guilty.  Held^  Wicks,  11  App.  Div.  550;  People  v. 
that  the  evidence  was  insufficient  to  Grauer,  12  id.  472;  People  v.  Doyle, 
warrant  a  conviction;  that  the  court  11  id.  449;  People  v.  Helmer,  18  id. 
should,  upon  the  defendant's  request,  432;  People  v.  Hess,  8  id.  150;  People 
have  advised  the  jury  to  acquit  him,  v.  Kerns,  7  id.  535;  People  v.  Strait, 
upon  the  ground  of  the  insufficiency  154  N.  Y.  165 ;  12  N.  Y.  Cr.  Rep. 
ol  the  evidence.  People  v.  Lesser,  76  479;  People  v.  Gairahan,  Id.  326; 
Hun,  371.  19   App.   Div.   348;    People  v.  Fitz- 

§528.  See  People  v.  Fish,  125  N.  gerald,    20    id.    .60;    12    N.   Y.    Cr. 

Y.  144;  People  v.  Trezza,  128  id.  568;  Rep.  546;  People  v.  Coombs,  158  N. 

8N.  Y.  Cr.  Rep.  283,  291;  People  v.  Y.  533;  People  v.  Dippold,  30  App. 

Rice,  159  N.  Y.  400;  People  v.  Taylor,  Div.  64;  People  v.  Shinbume,  27  id. 

138  id.  298;  People  v.  Hamilton,  137  426 ;   People  v.  Fletcher,  44  id.  210; 

id.  431;  People  v.  Van  Brunt,  108  id.  People  v.  Coombs,   158   N.    Y.    522; 

686;  8  N.  Y.   Cr.  Rep.   227;  People  People  v.   Stack.  41  App.  Div.  548; 

V.  Lobby,   128  N.  Y.   629;  8  N.  Y.  People  v.  Meyer,  162  N.  Y.  370;  Peo- 

Cr.  Rep.  318;  Peoples.  Driscoll.  107  pie  v.   Zigouras,  163  id.  261;  People 

N.   Y.  414;  8  N.    Y.   Cr.   Rep.   455;  v.    Priori,    164   id.    468;    People    v. 

People  V.  Corey,  12  id.  151;  148  N.  Y.  Dorthy,  50  App.  Div.  53;  People  v^ 

476;  People  v.  Shea,  147  id.  80;  Peo-  Sherlock,  166  N.  Y.  183. 

pie  V.  Constantino,  153  id.  24;  12  N.  Y.  §  648.  People  v.  Kellogg,  67  Hun, 

Cr.  Rep.  339;  People  v.  Hock,  150  N.  155;  People  v.  Camp,  139  N.  Y.  90. 

Y.  291;  People  v.  Mayhew,    151  id.  §644.  People  v.  Webster,  59  Hun, 

607;  12  N.  Y.  Cr.  Rep.  112;  People  v.  402. 

Corey,  157  N.  Y.  832;  People  v.  Place,  §  646.  People  v.  Hill,  73  Hun,  473; 

Id.    596;  People  v.  Carbone,   156  id.  People  v.  Mershon,  46  App.  Div.  629. 

413;  People  v.  Conroy,  153  id.  174;  12  §  646.  When  a  prisoner  sentenced 

N.  Y.  Cr.  Rep.  299;  People  v.  Sherlock,  to  death  carries  his  case  to  an  appel- 

166  N.  Y.  183;  People  v.  Zigouras,  163  late  court,  due  process  of  law  does  not 

id.  260;  People  v.  Kennedy,  164  id.  require  that  he  shall  be   personally 

457,  458.  present  therein  when  it  pronounces  its 

§  629.  Tomkins  v.  Mayor,  etc.,  14  judgment.     Schwab  v.  Berggren,  U. 

App.  Div.  506;    People  v.  Lyons,  29  S.   Sup.    Ct.    reviewing    Fielden    v. 

id.  174;  13  N.  Y.  Cr.  Rep.  108.  People,  128  111.  595;  Donnelly  v.  State. 

§  642.  See  People  v.  Wood,  126  N.  26  N.  J.  L.  463;  State  v.  Overton,  77 

Y.  249;  People  v.  Wayman,  128  id.  N.  Car.  485. 

588;  People  V.  Laurence,  137  id.  517;  §  647.  People  v.  Bosworth,  64  Hun, 

People  V.  aark,  49  State  Rep'r.  501;  83;  People  v.  Severance,  67  id.   190; 

People  V.  Hartley,  51  id.  804;  People  People  v.  Hill,  73  id.  473;  People  v. 
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Theobald,  92  id.  184;  People  v.  Orr,  State,   1  Mart.   &  Y.   142;    State    v. 

Id.  208;   People  v.  Hurlburt,  Id.  60;  Arnold.  12  Iowa,  480;  People  v.  Ah 

People  V.  Draytou,  4l  App.  Div.  42;  Ying,  42  Cal.  18. 

People  V.  Reed,  Id.  624,  625;  People  §  671.  People  v.  Vaughan,  11 N.  Y. 

V.  Corbett,  49  App.  Div.  514;  People  Or.  Rep.  588;  19  Misc.  Rep.  298;  Peo- 

V.  Hall.  51  id.  64;  People  v.  O'Malley,  pie  v.  Winant,  24   Misc.   Rep.   862; 

52  id.   49;  People  v.  Butler,   b6  id.  People  v.  Kurminsky,  23  id.  506;  Peo- 

367.  pie  V.  Willis,  Id.  571;  18  N.  Y.  Cr. 

§548.    People    v.    Severance,   67  Rep.  255;  Matter  of  Gardiner,  81  Misc. 

Hun,  190;  People  v.  Bosworth,  64  id.  Rep.  371;   People  v.  Thomas,  32  id. 

83.  174;  66  N.  Y.  Supp.   191;    People  v. 

§  649.  People  v.  Mersbon,  46  App.  Spolasco,  68  id.   924;   33  Misc.  Rep. 

Div.  549.  531;  People    v.    Sterm,    Id.   455;   68 

§  663.  People  v.  Watson,  14  Misc.  N.  Y.  Supp.  782. 

Rep.  4S0.  §  684.  People  v.  Oilman,  125  N.  Y. 

§  666.  McKane  v.  Durston.  153  U.  375;  187  id.  522;  People  v.  Wicks,  11 

8.  684.  App.  Div.  550;  People  v.  Lytle,  7  id. 

§  668.  People  v.  Gillman,  125  N.  Y.  666;  People  v.  Fletcher,  44  id.  210; 

374.  People  ex  rel.  Smith  v.  McFarlane,  50 

§§  690-692.  Tomkins  v.  Mayor,  14  App.  Div.  98. 

App.  Div.  506.  §  696.  Tomkins  v.  Mayor,  14  App. 

§  693.  People  v.  Bennett,  136  N.  Div.  506. 

Y.  482;  137  id.  601.  §  699.  People  v.  Carter,  88  Hun, 

§  697.  People  v.  Nooney,  64  Hun,  306;  11  N.  Y.  Cr.  Rep.  25. 

171;  People  V.  Young,  92  id.  375.  §  701.  People  v.  Luczah,  10  Misc. 

I  698.  People  v.  Nooney,  64  Hun,  Rep.  590.  • 

171;  People  V.  Young,  92  id.  375.  §  702.  People  v.  Molinet,  13  Misc. 

§  609.  See  Laws  1894,  ch.  66;  Peo-  Rep.  301. 

pie  ex  rel.  Larkin  v.  Hull,  28  Misc.  It  is  the  duty  of  every  court  before 

Rep.  64.  whom  a  trial  is  had  to  reduce  the  tes- 

§  610.  See  Laws  1894,  ch.  68.  timony  to  writing,  and  is  especially  so 

g  613.   People  v.   Van  Tassel,   64  when  the  trial  is  had  upon  a  charge 

Hun,  449.  of  a  criminal  nature.    People  v.  Giles, 

§  614,    People    ex    rel.    Flood  v.  12  App.  Div.  495;  People  v.  Hines,  57 

Gardiner,  167  N.  Y.  523.  id.  419;  68  N.  Y.  Supp.  276. 

§  616.   People   ex   rel.  Larkin  v.  §  717.  People  v.  Webster,  14  Misc. 

Hull,  23  Misc.  Rep.  64;  People  ex  rel.  Rep.  619;  People  ex  rel.  Day  v.  Reese, 

Troy  V.   Pettit,  12  N.   Y.   Cr.   Rep.  24  id.  531;  13  N.  Y.  Cr.  Rep.  334. 

284.  §  7ia  People  v.   Stock,   26  App. 

§  619.   People  v.  Van  Tassel,   64  Div.  565. 

Hun,  450;  People  v.  Hannah,  92  id.  §  721.  People  v.  Welsh,  86   Hun, 

477.  70,   73;   Matter  of  Brown,   19  Misc. 

§  668.  Under  this  section  the  ap-  Rep.  692;  People  ex  rel.  Hunt  v.  Mar- 

pointment  of  a  commission  is  discre-  kell,  22  id.  607;  People  ex  rel.  Sul- 

tionary    with  the  court.    People  v.  livan  v.  Sloan,  39  App.  Div.  265;  Peo- 

McElvaine,    126   N.    Y.   600,   citing  pie  ex  rel.  Cooney  v.  Wood,  66  N.  Y. 

Webber  v.  Com.,  119  Penn.  St.  223;  Supp.  1128;  People  v.  Whitney,  18 

Jones  y.  State,  18  Ala.  153;  Bonds  ▼.  N.  Y.  Cr.  Rep.  192. 
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A  certificate  of  conviction  which,  §  777.  People  v.  Coombs,  36  A  pp. 

among  other  things,  states  the  com-  Div.  296;  18  N.  Y.  Cr.  Rep.  525. 

mission  of  the  offense,  its  date  and  its  §  790.  A  fee  for    inquest    cannot 

nature,  by  the  statement  that  the  ac-  properly  be  charged  unlessa  jury  was 

cused  was,  before  the  city  recorder,  impaneled  to  determine  the  cause  of 

"charged  with  petit  larcency  "  in  said  death.     People  v.  Coombs.  158  N.  Y. 

city,  is  sufficient  under  this  section.  532.                                                        i 

People  ex  rel.  Hunt  v.  Markell,  22  §837.  Matter  of  Scrafford,  59  Hun. 

Misc.  Rep.  607;  13  N.  Y.  Cr.  Rep.  115.  327,  329;  People  v.   Conlin,  15  Misc. 

g  744.  Laws  1897,  ch.  878,  §  1407;  Rep.  804;  Simis  v.  Alwang.  48  App. 

People  V.  Wade,  26  Misc.  Rep.  585.  Div.   530;  People  ex  rel.    Smith    v. 

§740.  People  ex  rel.  v.  Glaze,  65  McFarlane,  50id.  96. 

Hun,  651;  Board,  etc.,  v.  McCloskey,  §889.  Kirkpatrick  v.  Crowley,  20 

15  App.  Div.  41;  People  v.  Giles,  152  Misc.  Rep.  161;  People  ex  rel.  Smith 

N.   Y.  136;  12  N.   Y.  Cr.   Rep.   103;  v.  McFarlane,  50  App.  Div.  96;  Kellar 

People  V.  Burnham,  22  App.  Div.  616;  v.  Cleary,  56  id.  472. 

People  ex  rel.  V.  N.Y.  Society,  etc.,  27  §  840.  People    ex    rel.    Moore    v. 

Misc.  Rep.  457;  People  ex  rel.  Board,  Beehler,  63  Hun,   44;  People  ex  rel. 

etc..  v.  New  York  Society,  etc.,  161  Garret  v.   Ogden,  8  App.  Div.  464; 

N.  Y.  241.  People  ex  rel.  Smith  v.  McFarlane,  50 

§  750.  People  v.  Benison,  32  Misc.  id.  96. 

R«  p.  367.  §  841.   People  ex    rel.   Moore  v. 

§  761.  Board,  etc.,  v.  McCloskey,  Beehler,   63  Hun,  44;  People  ex  rel. 

15  App.  Div.  41;  People  v.  Burnham,  Smith  v.   McFarlane,   50  App.  Div. 

22  id.  616;  13  N.  Y.  Cr.  Rep.  201.  96. 

§  752.  People  v.  Burnham,  23  App.  §  842.  People  ex  rel.  Ritzenthaler 

Div.  616;  13  N.  Y.  Cr.  Rep.  204.  v.  Higgins,  151  N.  Y.  570;  U2  N.  Y. 

§  756.  People  v.  Hildebrandt,  16  Cr.  Rep.  186;  People  ex  rel.  Smith  v. 

Misc.  Rep.    196;  People  v.  Giles,  12  McFarlane,  50  App.  Div.  96. 

App.  Div.  495.  §  848.  People  ex  rel.  Kirkpatrick 

§  763.  People  v.  Hildebrandt,   16  v.  Crowley,  25  App.  Div.  175;  People 

Misc.  Rep.  196.  ex  rel.  Smith  v.  McFarlane,  50  id.  96. 

§  764.  People  v.  Clark,  16  N.  Y.  §  849.  People  v.  Higgins,  151  N. 

Supp.    695;   People   v.    Mulkins,    25  Y.  510;  People  ey  rel.  Ritzenthaler  v. 

Misc.  Rep.  603;  13  N.  Y.  Cr.  Rep.  359.  Higgins,  Id.  570;  12  N.  Y.   Cr.  Rep. 

§  770.  A  defendant  may  appeal  to  186;  Peopleexrel.  Smith  v.  McFarlane, 

the  Appellate  Division  from  an  order  50  App.  Div.  96. 

of  filiation  made  by  a  County  Court.  §  850.  People  ex  rel.  Kirkpatrick 

People  ex  rel.  Kirkpatrick  v.  Crow-  v.  Crowley,  13  N.  Y.  Cr.  Rep.  200;  25 

ley,  21  App.  Div.  189;  12  N.  Y.  Cr.  App.  Div.  175;  People  ex  rel.  Smith 

Rep.  477;  People  v.  Benison,  32  Misc.  v.  McFarlane,  50  id.  96. 

Rep.  367.  §  851.  People    ex    rel.    Moore   v. 

§  771.  People  v.  CuUen,  151  N.  Y.  Beehler,  63  Hun,  44;  People  v.  Schild- 

64;  12  N.  Y.  Cr.  Rep.  205.  wachter,  87  id.  365;  Lester  v.  Warden, 

§772.  People  v.  Clark,  16  N.  Y.  8  App.  Div.  216;  Kirkpatrick  v.  Crow- 

Supp.  695.  ley,  20  Misc.  Rep.  121;  Constable  v. 

§  778.  People  v.  Coombs,  86  App.  Kennedy,  21  App.  Div.    97;  Mayor, 

Div.  296;  13  N.  Y.  Cr.  Rep.  525.  etc.,  v.  Celia,  23  Misc.  Rep.  189;  Pec- 
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pie  ex  rel.  Smith  v.   McFarlane,  50       §  908.  Cimiflf  v.  Beechcr,  84  Hun, 
A  pp.  DIv.  96.  139. 

§  861.  People  v.  Schildwachter,  87  §  914.  Ulrich  v.  Ulricb,  17  X.  Y. 
Hun,  365;  People  ex  rel.  Smith  v.  Supp.  721;  De  Puy  v.  Cook,  90  Hun, 
McFarlane,  50  App.  Div.  96;  Simis  ▼.    46. 

Alwang,  48  id.  531;  Kellar  v.  Cleary,       §§914-926.  The  provisions  of  this 
56  id.  470.  title  are  substantially  like  the    pro- 

§  864.  People  v.  Schildwachter,  87  visions  of  the  Revised  Statutes  «s  they 
Hun,  365;  Board,  ete.,^v.  McClosky,  existed  before  the  Code.  Aid  ridge  v. 
15  App.  Div.  44,  45;  People  ex  rel.  Walker,  73  Hun,  283.  See,  also,  Mat- 
Smith  V.  McFarlane,  50  id.  99.  ter  of  St.  Lawrence  Hospital,  13  App. 

§  877,  subd.  4.    People  v.  Cowie,    Div.  437. 
68  Hun,  501;  Board,  etc.,  v.  McClos-       §918.  If  a  person  directed  by  an 
key,  15  App.  Div.  41.  order  of  the  Court  of  Sessions  to  pay 

§  881.  Constable  v.  Kennedy,  21  a  certain  sum  per  week,  payable 
App.  Div.  97;  Mayor  v.  Celia,  23  monthly,  to  a  superintendent  of  the 
Misc.  Rep.  189.  poor,  to  be  applied  exclusively  to  the 

§  882.  Constable  v.  Kennedy,  21  support  of  her  daughter,  desires  to 
App.  Div.  97;  Mayor  v.  Celia,  23  relieve  herself  from  the  effect  thereof. 
Misc.  Rep.  139.  she  should  apply  to  the  court  under 

§  883.  Mayor  v.  Celia,  23  Misc.  this  section  for  its  modification;,  but 
Rep.  139.  as  long  as  the  order  remains  unchanged 

§  887.  People  ex  rel.  Duntz  v.  such  person  is  liable  to  pay  the  sum 
Coon,  67  Hun,  523;  Matter  of  Bra ffett,  prescribed.  Aldridge  v.  Walker,  73 
27  Misc.  Rep.  329;    People  v.   State    Hun,  281. 

Industrial  School,  33  id.  397;  67  N.  Y.  Such  an  order  is  not  void,  because 
Supp.  674.  it  gives  no  option  to  such  person  either 

§  888.  People  v.  Superintendent  to  support  her  daughter  or  to  pay  the 
State  Industrial  School,  67  X.  Y.  Supp.  amount  provided,  and  if  it  is  irregular 
674;  33  Misc.  Rep.  397.  or  improper  the  remedy  is  by  appeal, 

g§  899-904.  Mayor,  etc. ,  v.  Ehr-  and  the  question  of  its  irregularity  or 
sam,  16  N.  Y.  Supp.  527;  People  v.  impropriety  cannot  be  properly  raised 
Brady,  13  Misc.  Rep.  294;  People  v.  in  an  action  brought  to  collect  the 
Feurst,  Id.  304;  People  ex  rel.  Shor tell  amount  directed  to  be  paid  by  such 
V.  Markell,  20  id.  150;  12  N.  Y.  Cr.  person  and  unpaid  by  her.  Aldridge 
Rep.  314;  Matter  of  Motley,  24  Misc.  v.  Walker,  73  Hun.  281. 
Rep.  4?9:  People  ex  rel.  Com.  v.  Cul-  §  921.  Laws  1888,  ch.  220;  People 
len,  12  N.  Y.  Cr.  Rep.  205,  462;  151  ex  rel.  State  Board  v.  New  York,  etc., 
N.  Y.  54;  People  v.  Bliskey,  12  N.  Y.  Society.  25  Misc.  Rep.  54;  Goodman 
Cr.  Rep.  472;  People  v.  Iverson,  46  v.  Alexander,  165  N.  Y.  291. 
App.  Div.  301;  People  v.  Miller,  30  §  946.  People  v.  Palmer,  14  Misc. 
Misc.  Rep.  5^56;  People  ex  rel.  Sloane   Rep.  41. 

V.  Fallon,  2?  id.  20;  Lyman  v.  Brucker,  §  960.  People  ex  rel.  v.  Cullen,  151 
26  id.  597;  People  v.  Malsch.  119  Mich.    N.  Y.  55. 

112;  75  Am.  St.  Rep.  381;  People  ex  §962.  Steinert  v.  Sobey,  14  App. 
rel.  Kellar  v.  Schrady,  13  N.  Y.  Cr.  Div.  509;  People  v.  McLaughlin,  150 
Rep.  831.  N.  Y.  377. 
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Na  1. 
Jhiiee  of  motion  for  the  removal  of  an  indictment  from  a  County  Court  to  (hs 

Supreme  Court.    (Code  Crim.  Proc.,  §§  22,  846.) 

COUNTY  COURT— Coithtt. 


THS  FBOPLB  OF  THE  8TATK  OF  NEW  YORK 

JOHN  DOE. 


To Dietrict  Attorney  of. eounty : 

Sir. — Please  to  take  notice  that  on  the  petition  and  affidavit  of  John  Doe, 
hereto  annexed,  I  will  apply  to  the  supreme  court  of  the  State  of  New  York^ 

at  a term  thereof,  to  be  held  at  the  court-house  in  the  city  of , 

N.  Y. ,  on  the day  of 1882,  at o'clock  a.  m.  of  that 

day,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  a  rule  or  order  remov- 
ing the  indictment  in  the  above-entitled  action  from  the  county  court  of  said 
oounty  to  the  supreme  court,  and  for  such  other  and  further  relief  in  the 
premises  as  may  be  Just. 

Yours,  etc., 


DtfendantB  Attorney. 


No.  2. 

AppUeaiion  for  the  removal  of  an  indictment  from  a  County  Court  to  the  Supreme 

Court,    (Code  Crim.  Proc.,  §§  22.  846.) 

Tb the  Supreme  Court  of  the  Staie  cf  New  York: 

The  petition  of  John  Doe  respectfully  shows,  that  at  a  stated  term  of  the 

county  court,  held  in  and  for  the  county  of in  said  State,  on 

Ihe day  of 1891,  an  indictment  was  duly  presented 

by  the  grand  jury  of  the  body  of  the  people  of  said  county  to  said  court, 
against  your  petitioner,  wherein  your  petitioner  was  charged  with  having 
on  the  10th  day  of  December,  1881,  at  the  city  of ,  N.  Y.,  conmiitted 
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tlM  olEenaa  of  anon  in  the  first  degree.  That  a  certified  emj  cf  aaid 
indictment  is  hereto  annexed.  That  your  petitioner  has  been  arrested  upon 
a  bench  warrant  issued  upon  the  presentment  and  filing  of  said  indict 
ment  in  said  court;  and  at  the  January  term  thereof  was  duly  arraigned 
in  open  court  and  pleaded  not  guilty  to  said  indictment  by  demanding 
a  trial  thereon.  That  thereupon  said  indictment  was,  by  order  cf  the  said 
tourt  of  sessions,  made  at  the  said  January  term  thereof,  and  on  motioo 
tf  the  district  attorney  of  said  county,  continued  until  the  March  tcrir. 
of  said  court;  and  that  your  petitioner  thereupon,  before  the  said  couit 
of  sessions,  gave  recognizance,  with  good  and  sufficient  sureties,  lo  appear 
at  the  said  March  term  of  said  court  of  sessions  for  his  trial  upon  said 
indictment,  and  to  do  and  receive  wliat  should  by  the  said  court  be  then 
and  there  enjoined  upon  him  [state  with  particularity  the  facts  and  cir- 
cumstances relied  upon  as  a  defense].    That  your  petitioner  has  fully  and 

fairly  stated  the  case  to  Messrs his  counsel,  who  reside 

at N.  Y.,  in  said  county  of  Rensselaer,  and  that  he  has  a  good  and  sub- 
stantial defense  upon  the  merits  of  said  indictment,  as  he  is  informed  by  said 
counsel,  after  such  statement  made  as  aforesaid,  and  verily  believes  to  be  true 
[state  facts  and  circumstances  showing  why  a  removal  of  the  indictment 
becomes  necessary],  to  wit,  that  upon  the  trial  of  said  Indictment  intricate, 
novel  and  perplexing  questions  of  law  will  arise,  as  he  is  advised  by  his  said 
counsel  after  such  statement  made  as  aforesaid,  which,  together  with  the  facts 
and  circumstances  constituting  the  defense  of  your  petitioner  to  said  indict- 
ment, and  the  facts  and  circumstances  above  set  forth,  renders  the  removal  of 
the  trial  of  said  indictment  from  the  said  court  of  sessions  to  the  next  oyer 
and  terminer,  to  be  held  in  said  county  of  Rensselaer,  exi)edient  and  proper 
[or  that  your  petitioner  is  anxious  for  a  more  speedy  trial  than  can  be  obtained 
in  the  court  of  sessions];  or  that,  under  section  848,  one  or  more  trials  have 
been  had  in  which  no  verdict  was  reached,  and  by  reason  of  popular  feeling 
or  otherwise  it  is  expedient  to  remove  the  cause  to  another  county.  [Of  course 
the  facts  and  circumstances  that  render  a  removal  expedient  and  proper  wiU 
depend  upon  the  peculiarities  of  each  individual  case,  and  must  be  set  forth 
with  deamess  and  partioularity]. 

And  your  petitioner  will  ever  pray,  etc 
Dated  2£areh  1, 188^  JOHN  DOB 

BTATE  OF  NEW  YORK, )  ^  . 
County  of  Rbnssblaeb,     i 

John  Doe,  being  duly  sworn,  says  that  he  is  the  petitioner  named  in  ana 
who  subscribed  the  foregoing  application;  that  he  has  read  the  same,  knows 
Its  contents,  and  that  it  is  in  all  respects  correct  and  true. 

JOHN  DOB. 

Subscribed  and  sworn  before  ) 

me,  March  1,  1882.  ) 


Cam,  of  Deeds,  Tray,  K  T. 
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No.  3. 

Order  on  application  removing  indictment  from  County  Court  to  Supreme  Court, 

SUPREMB  COURT  ^Rbnssblasb  Couhtt 


THB  P80PLB  OF  THE  STATE  OF  NEW  TORE 

agoHmH 
JOHN  DOB. 


I 


At  a  special  term  of  the  eupreme  court  of  the  State  of  New  ToA, 
held  at  the  court-house,  in  the  city  of  Troy,  on  the  10th  day  of  Jannaiy, 
A.  D.  1888. 

iVetm^— Hon.  C.  R.  Inoalls,  JutUee  Supreme  Oourt, 

Upon  reading  and  filing  the  foregoing  application  of  John  Doe,  and  a 
certified  copy  of  the  indictment  against  the  same  charging  him  with  arson  in 
the  first  degree,  presented  and  filed  at  a  court  of  sessions  held  in  and  for  the 
county  of  Rensselaer,  on  the  first  Monday  of  January,  A.  D.  1882;  and  after 
hearing  Smith  A  Wellington  in  support  of  said  application,  and  La  Motte  W. 
Rhodes,  district  attorney  of  Rensselaer  county,  in  opposition  thereto,  it  is 
hereby  ordered  that  said  indictment  be  and  is  hereby  removed  from  the  court 
of  sessions  of  the  county  of  Rensselaer  to  the  next  court  of  oyer  and  terminer 
to  be  held  in  and  for  the  said  county  of  Rensselaer,  and  that  the  trial  of  the 
caid  John  Doe  be  had  in  the  last-mentioned  court. 

C.  R  IKGALLS, 

JueUoeSup.  CftmrL 


No.  4. 

Beeognizanee  to  accompany  order  removing  indictment  toTien  the  dtfendant  is  not 

in  confinement. 

SUPREME  COURT. 


THE  PEOPLE,  wro^ 

againgt 

JOHN  DOE. 


STATE  OP  KEW   YORK, )      . 

CoUnTT  OF  RbNSSBLABB.       I 

Be  it  remembered  that  on  this  10th  day  of  January,  A.  D.  1882,  Jchn  Doe 
James  Burke  and  Richard  Roe,  all  of  the  city  of  Troy,  county  and  state  afore- 
said, personally  came  before  me,  C.  R.  IngaUs,  a  justice  of  the  supreme  court 
of  the  State  of  New  York,  and  each  of  them  separately  and  by  himself  and 
for  himself  acknowledged  himself  to  be  indebted  to  the  people  of  the  State  of 
New  York  in  the  sum  of  one  thousand  dollars  if  default  be  made  in  the  fol- 
lowing conditions: 

Wherefore,  upon  the  written  application  of  the  said  John  Doe,  the  above 
named  Justice  of  the  supreme  court,  in  pursuance  of  the  provisions  of  the 
statute,  has  removed  the  indictment  against  the  said  John  Doe,  presented 
and  filed  in  the  court  of  sessions  of  the  said  county  of  Rensselaer,  en  the  first 
Monday  of  January,  A.  D.  1882,  for  arson  in  the  first  degree,  from  the  said 
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court  of  aearioM  to  the  next  oyer  and  terminer,  to  be  held  in  and  for  tho 

ooontj  of  Bengedaer;  mnd  directed  the  trial  of  the  Mid  John  Doe  on  mUk 

Indictment  to  be  held  in  the  said  last  mentioned  court 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  If  the  bM 

John  Doe  personally  appear  at  the  next  oyer  and  terminer  to  be  held  in  and 

for  the  county  of  Rensselaer,  at  the  court  house  in  the  city  of  Troy,  on  tho 

second  Monday  of  May,  lti82,  and  at  such  other  time  as  such  court  shaO 

appoint,  and  shall  stand  trial  upon  the  issue  Joined,  and  shall  not  depart  said 

court  of  oyer  and  terminer  without  leave,  then  this  recognizance  to  be  Toid^ 

otherwise  to  abide  in  full  force  and  effect 

JOHN  DOE.  [L.  •.] 

JOHN  BURKB.      [u  a] 

RICHARD  R0&    [u  n) 

Ikkan  and  acknowledged  before ) 

neb  January  10»  1883^         ) 

G.  R  lNOALL8k 

JfuUos  Supreme  Cburl 


Na  5. 
JJIdawt  io  obtain  order  f9r  tUif.    (gBI7.) 

RmaaitiiAini  CtOumtt,  js.  •* 

Albert  Smith,  of  Troy,  N.  T.,  being  duly  sworn,  eays  that  he  is  one  of  the 
attorneys  for  the  John  Doe.  the  prisoner  under  arrest,  charged  by  indictment 
with  the  crime  of  arson  [state  with  particularity  the  nature  of  the  crime;  also 
the  facts  and  circumstances  which  render  a  removal  necessary] ;  that  the  next 
term  of  the  court  of  sessions  will  be  held  on  the  9th  of  June,  1882,  in  and 
for  the  county  of  Rensselaer  aforesaid,  and  that  this  deponent  is  about  to  make 
a  motion  for  the  removal  of  the  said  indictment  from  the  said  court  of  sessiona 
to  the  court  of  oyer  and  terminer,  and  that  there  is  not  now  time  to  move  ike 
court  for  such  an  order  before  the  convening  of  the  sale  court  of  seedona. 

ALBERT  SHOTH. 
Sworn  before  me,  | 

June  6, 1888L     ' 

OaO.  R   DOHKAIT, 
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Hue. 

BUPRBMB  OOURT. 


fBI  raOPLI  OF  THB  8TATB  OF  NBV  YORK 

JOHN  DOR. 


A.t  a  special  tenn  of  the  supreme  court  of  the  State  of  New  York,  held  at  the* 

chambers  of  Hon. in  the  city  of ....on 

the day  of ,  188.. 

Present— Hon. ,  Bup,  (Jowri  Judffe, 

On  reading  and  filing  the  affidavit  of  Albert  Smith,  hereto  annexed,  and  on 
motion  of  Smith  &  Wellington,  attorneys  for  John  Doe,  it  is  hereby  ordered 
that  the  trial,  and  all  proceedings  under  the  indictment  of  John  Doe,  be  and 
are  hereby  staid  until  the  determination  of  the  application  of  said  John  Doe 
for  an  order  removing  said  indictment,  as  set  forth  in  said  affidavit 


/tM.  Sup,  Ofc 


Na  7. 
SURETY  OF  THE  PEACE. 


IttfbrmaUonfof  Uhb  purpaae  of  obtaining  surety  of  the  peaoi,    (See  Code  Orlmi 

Proc.,  §84.) 

CtoXJKTT  OF  RBNSeBLABR,  M.  •' 

Raymond  Coon,  of  the  city  of  Troy,  county  of  Rensselaer  and  State  of  New 
York,  upon  his  oath  complains  that  John  Doe,  of  the  same  place,  has  threat- 
ened to  commit  an  offense  against  the  person  [or  property]  of  this  complainant, 
^  wit,  to  kill,  beat  or  maim,  or  commit  an  assault  and  battery  upon  this  com- 
^^iaiuant,  and  to  do  him  great  bodily  harm,  and  that  this  complainant  has  Just 
cause  to  fear  that  the  said  John  Doe  will  carry  into  effect  the  above  threats  [or 
that  the  said  John  Doe  has  threatened  to  bum,  destroy  or  injure  the  property 
of  this  complainant,  etc.]. 

The  said  Raymond  Coon,  therefore,  prays  that  proper  legal  process  may  be 
issued,  and  that  surety  of  the  peace  may  be  granted  to  him  against  the  said 
John  Doe;  and  this  complainant  hereby  avers  that  he  makes  this  complaint 
not  from  malice  or  ill-will  toward  the  said  John  Doe,  but  simply  because  of 
Uie  threats  above  set  forth,  and  a  belief  that  the  said  John  Doe  will  carry  said 
threats  into  effect  to  the  bodily  harm  and  injury  of  this  complainant 

Wherefore,  this  complainant  prays  that  a  warrant  may  issue  against  the  said 
John  Doe,  and  that  he  be  arrested  thereupon,  and  that  such  other  proceedings 
be  had  in  the  premises  as  are  provided  for  in  the  statute. 

RAYMOND  COON. 

The  above-named  complainant,  Raymond  Coon,  on  the  1st  day  of  January, 

A.  D.  1882,  in  the  city,  county  and  state  aforesaid,  personally  came  before  me, 

and  being  duly  sworn,  made  oath  to  the  truth  of  the  foregoing  complaint  b| 

lum  Bubecribed. 

R  a  J^l^YSS, 

PiflieeJutUe^ 
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Na8. 

MuminaUon  qf  ths  eomplaiTiant  and  hu  witneau  upon  thefortffoing  jampUdmt 

(Code  Crim.  Proc.,  g  85.) 

rOUCGS  COURT  (OR  JUSTICES'  COURT)  OF  THE  CITY  OF 

(OR  TOWN  OF ) 

STATE   OF   NEW  YORK,  | 
CousTT  OP  Rbnsbblaisr.     t    * ' 

The  examination  of  Raymond  Coon  and  Jacob  Saunders,  taken  on  oatb 
before  me,  R.  C.  Jenyss,  police  Justice,  Troy,  N.  Y.,  January  Ist,  A.  D.  1882. 
upon  the  complaint  of  the  said  liaymond  Coon,  for  the  purpose  of  obtaining 
surety  of  the  peace; 

The  said  Raymond  Coon  beln^  by  me  duly  sworn  says  [here  set  forth  with 
particularity  the  proof  of  the  facts  alleged  in  the  complaint.] 

And  the  said  Jacob  Saunders,  being  likewise  by  me  duly  sworn,  says  that 

be  was  present  when  the  threats  against  the  said  Raymond  Coon  were  made 

by  the  said  John  Doe,  as  alleged  in  his  said  complaint,  and  that  such  threats 

were  as  follows  [here  set  forth  with  particularity  the  evidence  tending  to  sab> 

stantiate  the  facts  alleged  in  the  complaint] 

RAYMOND  COON. 

JA(X)B  SAUNDSBa 
Sworn  to  before  me, 

Januaiy  1st,  1883. 

R   C.  JSHTflS, 

FBlUMjualiM. 


\ 


•••••••• 


IK,) 


Na9. 

■ 

Woftraniqf  a/rruL    (See  Code  Crim.  PMa*  1 85.) 

POLICE  COURT  (OR  JUSTICES'  COURT)  OF 

STATE   OP   NEW  YORK, 
Comnr  of  Rbnbselabr. 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK 

To  the  aJieriff  of  said  county,  or  to  any  constable,  marihal  or  poUceman  af  ths 
eUy  or  town.  Greeting  : 

Whereas,  Raymond  Coon,  of  the  city  of  Troy,  in  said  county  of  Rensselaer, 
did,  on  the  Ist  day  of  January,  188*3,  make  complaint  in  writing  and  upon 
oath,  before  me,  that  John  Doe,  of  the  same  place,  did  threaten  to  commit 
grievous  offenses  against  the  property  [or  person]  of  him,  the  said  Raymond 
Coon  [state  the  specific  offense  threatened  with  particularity],  and  has 
demanded  surety  of  the  peace  against  the  said  John  Doe,  and  an  examination 
on  oath  having  been  taken  by  me,  R.  C.  Jenyss,  police  justice,  Troy,  N.  Y.. 
at  Troy,  N.  Y. .  aforesaid,  and  it  appearing  from  such  examination  that  there 
48  Just  cause  to  fear  that  said  John  Doe  would  carry  his  said  threats  intc 
effect. 

This  If  therefore  to  command  you,  in  the  name  of  the  people  of  the  State 
of  New  York,  t'orthwith  to  arrest  the  said  John  Doe,  and  bring  himbefoio- 
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me,  at  tlia  police  court,  in  the  city  of  Troy,  to  be  dealt  with  according  to 
law. 

Given  under  my  hand  at  the  city  of  Troy,  county  of  Rensselaer  and  State 
oi  New  7ork,  Januair  1, 1883. 

R  0.  JENTSSb 

Poi»e$Ju&Uo$ 


ITa  10. 
RdeogniKanes  to  keep  ike  peoM,    (See  Code  Grim.  Froo.,  1 80.) 

POLICE  COURT  (OR  JUSTICJES'  COURT)  OF 

STATE   OF   NEW   YORK,  )      . 
County  of  Rbnsselaeb.     ) 

Be  it  remembered  that  at  the  city  of  Troy,  in  the  county  of  Rensselaet 
aforesaid,  on  this  5th  day  of  January,  A.  D.  1882,  John  Doe  and  John  Car> 
penter,  both  of  the  city  of  Troy,  in  said  county,  personally  came  before 
me  and  severally  acknowledged  themselyes  to  be  indebted  to  the  people  of  the 
State  of  New  York  in  the  sum  of  $1,000,  to  be  levied  of  their  respective 
goods  and  chattels,  lands  and  tenements,  to  the  use  of  the  said  people,  if 
default  shall  be  made  in  the  following  condition: 

The  condition  of  this  obligation  is  such,  that  if  the  above  bounden  John 
Doe  personally  appear  at  the  next  court  of  sessions  to  be  held  in  and  for  the 
said  county  of  Rensselaer,  at  the  court-house  in  the  city  of  Troy,  in  said 
county,  and  shall  not  depart  the  same  without  leave,  and  shall  in  the  mean- 
time keep  the  peace  toward  the  people  of  the  State  and  particularly  towards 
Raymond  Coon,  then  this  recognizance  to  be  void  and  of  no  effect,  otherwise 
to  reiudn  in  full  force  and  virtue 

JOHN  DOE.  [L.  il] 

JOHN  CHRISTIE,    [l.  aj 
DQbecribed  and  acknowledged  before  ) 

me,  January  5, 1883.  > 

R.  C.  Jbntsb, 

FMseJtuUee. 


WarratU  ef  wmndtmmU  where  the  prisoner  negleeti  or  r^fuMU  to  gke  iiif«% 

(See  Code  Crim.  Proc.,  %  90.) 

[Title  of  Court] 
STATE  OF  NEW  YORK,  )  ^  . 
Renssblajsr  CoimTT.      1 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 

7b  any  constable,  etc,,  and  to  the  keeper  of  the  common  jail  of  said  county 
Grbetino: 

This  is  to  command  you,  the  said  constable,  forthwith  to  convey  and 
deliver  to  the  said  keeper  the  body  of  John  Doe,  this  day  brought  before  me, 
•'^d  reauired  by  me  to  enter  into  a  recognizance  with  one  sufflcienl  surety  la 
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the  sum  of  one  thouaaiid  doUan  for  his  personal  appearance  at  the  next  oooit 
of  seaeions,  to  be  held  in  and  for  the  said  county  of  Rensselaer,  at  the  court- 
house in  the  dty  of  Troy,  and  not  to  depart  the  same  without  leave,  and  is 
the  meantime  to  keep  the  peace  towards  the  people  of  the  State  of  New  York, 
and  particularly  towards  Raymond  Coon,  who  has  demanded  surety  of  the 
peace  against  John  Doe,  before  me  by  a  complaint  in  writing  and  upon  oath, 
the  said  John  Doe  having  failed  to  find  such  smrety. 

And  you,  the  said  keeper,  are  required  to  receive  the  said  John  Doe  into 
your  custody  in  the  said  Jail  of  your  county,  and  him  there  safely  keep  until 
he  shall  find  security  as  aforesaid,  or  be  otherwise  discharged  by  due  course 
of  law. 

Given  under  my  hand,  at  the  city  of  Troy,  New  York,  this  10th  day  of 
January,  1883. 

R  C.  JBNY8S, 

BfUeeJuiHei. 


Vo.  18. 

property  it  threatened,  but  where  theoffenee  woe  committed  in  ike preeemee  pf  ike 
eaurt  or  magietrate,    (See  Code  Crim.  Proc.,  §  98.) 

[Title  of  Court,  etc.] 
STATE  OF  NEW  YORK, ) 

COUNTT  OF  RbNSSBLAER.    J**" 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 

To  any  constable,  etc.,  of  eaid  county  of  Beneeeiaer,  and  to  tke  keeper  of  ike  eMi- 
man  Jail,  Grebtikq  : 

This  is  to  command  you,  the  said  constable,  forthwith  to  convey  and  deliver 
into  the  custody  of  the  said  keeper,  the  body  of  John  Doe,  charged  by  me 
with  having,  on  this  1st  day  of  January,  A.  D.  1882,  at  the  city  of  Troy,  N.  Y., 
in  my  presence  made  an  affray  with  one  Raymond  Coon  [or  having  threat- 
ened to  injure  the  person  or  property  of  said  Raymond  Coon],  and  the  said 
John  Doc  having  been  then  and  there  required  by  me  without  other  proof  tc 
enter  into  a  recognizance  in  the  sum  of  $1,000,  with  one  sufficient  surety,  for 
his  appearance  at  the  next  court  of  sessions,  to  be  held  in  and  for  the  said 
county  of  Rensselaer,  at  the  city  of  Troy,  N.  Y.,  and  not  to  depart  the  same 
without  leave,  and  in  the  meantime  to  keep  the  peace  toward  the  people  of 
the  State,  and  especially  toward  Ra3rmond  Coon,  the  said  John  Doe  having 
refused  to  find  security. 

And  you,  the  said  keeper,  are  hereby  required  to  receive  the  said  John  Doe 
into  your  custody  in  the  said  jail  and  him  tJ^ere  safely  keep  until  he  shall  find 
security  as  aforesaid,  or  be  otherwise  discharged  by  due  course  of  law. 

Given  under  my  hand  this  10th  day  of  January,  A.  D.  1882,  at  Troy,  N.  Y 

R  C.  JENYSS, 

Ft)Uce  Juttiee. 


>M.; 
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Ka  13. 

WmrrmU  U  fdeam  a  pri99nm' e(nmmUed  under  eUhtr  if  (Kb  fbr§g9kig  wmrfwu^j 
k$  hairing  mbmg^iunUy  gimn  the  reqtUred  teeurkif,     (See  OodB  Grim.  FMm.| 

[Title  of  court] 
STATE  OP  NEW  YORK, 

(/'OUKTT  OF  ReNBSEIiAER, 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YOBK. 
2b  the  keeper  of  the  common  jail  of  ecUd  county,  Gbbbtino  : 

This  is  to  command  you  forthwith  to  release  from  your  custody  the  body  of 
John  Doe,  if  detained  by  you  for  no  other  cause  than  that  specified  In  tha 
warrant  of  commitment  by  R.  C.  Jenyss,  police  justice  of  the  city  of  Troy, 
N.  Y.,  on  the  1st  day  of  January,  A.  D.  1882,  for  not  finding  sureties  of  the 
peace  upon  the  complaint  of  Raymond  Coon,  he,  the  said  John  Doe,  having 
since  his  said  conmiitment  found  sureties  before  us;  and  Ua  your  so  doing 
let  this  be  your  sufficient  warrant. 

Witness*  R  0.  Jenyss  and  John  J.  Hassett,  police  Justices  of  the  said  dly 
«f  Troy,  Rensselaer  county,  N.  Y.»  this  ist  day  of  Januaiy,  1882. 

a  0.  JENYSS, 

PofieeJuaUM. 

JOHN  J.  HASSETT, 
PoUm  Judtrn. 

Ho.  14. 
Dktikairgefor  want  qf  endenee,    (See  Code  Crim.  Proa,  1 88L) 

POLICE  COURT  (OR  OTHER  COURT)  OP 


THB  PBOPLB 

OffcAntt 
JOHN  DOE. 


STATE  OP  NEW  YORK,  )  ^  , 


CouNTT  OF  Rensselaer. 

Wfiereas,  It  appearing  that  from  the  evidence  and  proofs  submitted  to 
on  the  examination  heretofore  had  herein,  that  there  is  not  sufficient 
to  fear  the  commission  of  the  crime  alleged  in  the  complaint  to  have  been 
threatened,  I  do  hereby  order  the  said  John  Doe  to  be  discharged. 

Dated,  etc.  R.  C.  JENYSS, 

Fdliee  JuiOee. 

Ko.  16. 

BePum  of  namee  of  aiden  and  abettors  under  the  riot  oeL    (Code  Crim.  FhML« 

§104.) 

To  the  Supreme  Court  of  the  State  of  Ntw  York: 

I. • sheriff  of 

(or  other  officer],  do  hereby  certify  that  pursuant  to  a  process  of  this  court 
duly  directed  to  me  for  execution  on  the day  of  June,  1882,  al 
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IVc^,  N.  T.,  in  tho  county  of  Rensselaer,  I  attempted  to  execute  said  process^ 
but  that  John  Doe,  the  defendant  named  in  said  process,  aided  and  abetted 

by 

ill  of  the  city  of  Troy,  N.  Y.,  did  forcibly  resLst  and  prevent  the  legal  ezeco 
tion  of  said  process. 

All  of  which  is  respectfully  submitted. 

Dated,  etc.  JAMES  INGRAM. 

Ii^wrmaUon  for  warrani-^OeMrdl  form,    (See  Code  Crim.  Proc.,g  145.) 

lb ,  one  of  the  jusUcu  of  Uis  peace  [or  pcUee 

Jttiiieee]  in  and  for  the  county  of  Beneselaer  [or  city  of  as  Uu  ease  may  be] : 

James  Dunn,  of  the  town  of  Grafton,  of  said  county,  being  duly  sworn, 
says  that  on  the  10th  day  of  June,  1882,  at  the  town  of  Grafton  aforesaid,  in 
said  county,  John  Doe,  late  of  the  city  of  Troy,  iu  said  county  of  Rensselaer, 
did  [here  state  with  particularity  the  offense  charged].  Ue  therefore  prays 
that  legal  process  may  be  issued,  and  that  the  said  John  Doe  be  apprehended 
and  held  to  answer  to  said  complaint,  and  be  dealt  with  according  to  law. 

Dated  at  Grafton,  in  the  county  of  Rensselaer,  this  12th  day  of  June, 

A.  D.  1882. 

JAMS8  DUNN. 
Subscribed  and  swoin  before  me,  ) 

thia  13th  day  of  June,  1882.       f 

Hbnbt  Bubbouohs, 

JtuHee  qf  the  iVoos. 


Ka  17. 
Wirrant  qf  arrest^  General  form,    (See  Oode  CMm.  Proc.,  8  151.) 

STATE  OP  NEW  YORK,  )^  . 

CouNTT  OF  Rensselaer  [or  other  county].  ' 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK; 

.7b  any  peace  officer  in  this  State  [or  iu  the  county  of  Rensselaer,  as  the  case  may 

be,  as  provided  in  sections  155  and  156] : 
Information  on  oath  liaving  this  day,  by  iufonuation,  been  laid  before  me 
that  the  crime  of  [deRignating  itj  han  been  committed  and  accusing  John  Doe 
tbprpof. 

You  are,  therefore,  commanded  forthwith  to  arrest  the  said  John  Doe,  and 
bring  him  before  me,  at  the  police  court  [or  other  court],  in  the  city  of  Troy, 
N.  Y.,  or  in  case  of  my  absence  or  inability  to  act  before  the  nearest  or  most 
accessible  magistrate  in  this  county. 
Dated  at  the  city  of  Troy,  this  10th  day  of  June,  1882. 

R.  C.  JENYSS, 
JWce  Justice  {or  justice  of  the  peace,  as  the  ease  may  be\ 
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Vo.  18. 
4tUmiitkmtiiiffhandwfiiinff^Juaioe.    (Oode  Grim.  Pkoa«  1 117^ 

FOUCB  COURT  (OR  OTHER  OOURl). 


THB  PBOPLS 
JOHN  DOB. 


BTATB  OF  NEW  YORK,  >  ^  . 
CorKTT  OF  Rbnssblasr.     ) 

James  Connon,  being  duly  bwoiu,  sayB  that  he  Is  acquainted  with  the  hand- 

writing  of ,  the  justice  who  issued  the  annexed  warrant,  and  thai 

he  knows  the  signature  thereto  attached  to  he  the  genuine  signature  of  said 

and  that  the  said  warrant  was  issued  and  signed  by  said In  his 

nresenoe* 

JAMES  OONN OBa. 
Sworn  before  me, ) 

Juna  10. 1882.     ) 

Jambs  Dvvrr, 

«luff£as^Ms  Amu 


t 


Va  19. 

Ind^nemeni  vpon  warrwU  tDhere  thsdrfendatU  U  t»h9armMimamg(h§rtmn^ 

(See  Code  Grim.  Proc,  %  157.) 

BTATB  OF  NEW  YORK, 
County  of  Rensbslabr. 

Due  proof  upon  oath  baring  been  made  before  me,  one  of  the  Justices  of 

Rensselaer  oountv,  that  the  name  of ,  purporting  to  be  signed  to 

the  warrant  of  arrest  in  the  handwriting  of  the  said ,  the  Justice 

of  the  peace  in  the  said  warrant  named,  I  do  hereby  authorize  and  direct  any 
officer  to  whom  the  said  warrant  is  directed  to  execute  the  same  within  the 
said  county  of 

Dated  Jun$  10, 1888.  JAMES  DUFFY, 

JwHee  €f  ih$ Fdac$^  JJbamif  Oouniilf, KT. 


JSfo,  80. 
Return  to  foarrarU  of  arruL 

I  have  arrested  the  within-named  defendant,  and  hare  him  here  in  mf 
custody  as  within  commanded. 

Dated,  ela  GEORGE  BROWN, 

OmsteAfai 
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Na  21. 
Beium  whore  aU  the  drfendanU  cannot  be  founds 

I  hAT«  arrastod  the  within  John  Smith  and  William  Marks,  and  have  Ibna 

hare  in  my  cuitody,  but  the  within-named  James  Cranch  cannot  be  found. 

.  Dated,  etc 

OEORGB  BROWN, 

Cbfuteftfe 

No.  22. 

BMttm  where  the  magiitrate  ieeuing  the  warrant  U  abeent     (See  Code  Crim. 

Proc.,  §§164andl66.) 

As  within  commanded,  I  have  arrested  the  within-named  defendant,  and  I 
hereby  return  that  on  making  the  arrest  I  forthwith  brought  the  said  defend- 
ant to  the  office  of  the  magistrate  who  issued  the  warrant,  but  that  the  said 
magistrate  was  absent  therefrom. 

Dated,  etc.  GEORQS  BROWN, 

OMUaNe. 

No.  23. 

Betum  when  the  magiitrate  iuuing  the  warrant  hat  gojie  out  of  office, 

I  hereby  certify  that  I  have  arrested  the  within  named  defendant,  and  that 

at  the  time  of  such  arrest>  Charles  Homer,  the  magistrate  issuing  the  warrant, 

had  ceased  to  be  such  magistrate  by  the  expiration  of  his  term  of  office  [or 

otherwise]. 

Dated,  etc 

GEORGE  BROWN, 

OonMUe, 

Ka  24. 

Warrant (tfterprieonerhaeeeca/pedorheenreocy/ed,  (See Code CrIm. Flroo., g 888.) 

STATE   OF  NEW   YORK.  )^. 
County  of  Rbnssbijibr,     ) 

IN  THE  NAME  OP  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK 

To  [as  in  No.  17.] 

Information  upon  oath  having  been  this  day  laid  before  me  by  MichneJ 
Wallace,  a  constable  of  this  county,  to  whom  a  warrant  had  heretofore  been 
issued  for  the  arrest  of  John  Doe,  that  he  had  arrested  the  said  John  Doe  by 
virtue  thereof,  and  that  the  said  John  Doe  had  afterwards  at  the  city  of  Troy, 
in  said  county  of  Rensselaer,  on  the  tenth  day  of  June,  escaped  [or  been 
rescued]  from  the  custody  of  said  Wallace.  You  are,  therefore,  again  com- 
manded to  forthwith  apprehend  the  said  John  Doe,  and  bring  him  before  mc 
at  my  office  in  the  village  of  Lansingburgh,  in  said  county  of  Rensseiaei 
aforesaid,  to  be  dealt  with  according  to  law,  or  in  case  of  my  absence  Of 
Inability  to  act,  before  the  nearest  and  most  accessible  magistrate  in  this  county. 

Dated  etc 

R  B.  STILES, 

JuMtice  of  the  Feaee, 
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Vo.26. 

WmrrwiUi^  f^atffmlt^afugUine  from  atu^^  (Coda  Grim.  Ph)Ci« 

gg  827,  82a) 

[FomuJ  part  as  in  Na  17.] 

Information  upon  oath  having  been  this  day  laid  before  me  by  James  BnAe 
that  John  Doe  had  committed  murder  In  the  State  of  Vermont  on  the  10th 
day  of  June,  188'i,  and  is  now  a  fugitive  from  Justice  in  the  county  of  Ren» 
seiaer  in  this  state, 

Tou  are  therefore  commanded  forthwith  to  arrest  the  above-named  John 
Doe  and  bring  him  before  me  at  my  office  in  the  village  of  Lansingbuigh, 
N.  Y.,  or  in  the  case  of  my  absence  or  inability  to  act,  before  the  nearest  and 
most  accessible  magistrate  in  this  county. 

Dated,  etc 

R.  B.  STILES, 


Va2a 
Fsfmiif  wmmitmmUpffii(fii9e,^ic,    (See  Code  CrinL  Proo.,  1 828.) 


STATE  OF  NEW   YORK, 

OOTOITT  OF    HbNSSBLABR. 


I 


The  within-named  John  Doe  having  been  brought  before  me  undei  this 
warrant,  and  it  appearing  to  me  that  from  an  examination  by  me  had,  that  he 
IS  guilty  .of  the  crime  charged,  and  that  he  is  a  fugitive  from  Justice  as 
therein  set  forth,  I  therefore  commit  the  said  John  Doe  to  the  sheriff  of  the 
county  of  Rensselaer  [or  to  the  keeper  of  the  common  Jail]  for  the  space  of 
thirty  days  [or  other  reasonable  time],  or  until  he  shall  be  discharged  by  doe 
course  of  law. 

Dated,  eta  * 

R  B.  STILES, 


Na27. 
N(Oitimtodit$HdaUarn0if^c(nimibmeni  ^  Oee  Code 

Grim.  Proc,  g  882.) 

To  La  Hottb  W.  Rhodes,  diitrict-tMomey  ofEtnMdtar  tounty: 

Sir. — Please  to  take  notice  that  I  have  this  day  committed  John  Doe,  • 
fugitive  from  Justice  from  the  State  of  Vermont,  charged  with  the  crime  of 
murder,  committed  in  said  state  of  Vermont,  to  the  sheriff  of  Rensselaof 
county  to  await  the  action  of  the  authorities  of  the  State  of  Vermont  aforesaid 

Dated,  ela 

Yours,  etc., 

R.  B.  STILES, 

CbnmiUing  Magktr&$^ 
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Va  2a 

JMm  Uth$ff09emar,  §te.,  qf  the  State  having  jwrUdicUon  of  Ois^igUkt^ 

(Code  Grim.  Proc.,  §  833.) 

To  Uoa ,  Chwmor  of  the  State  of  V&rmaiU: 

Bib. — The  iherifl  of  Rensselaer  county,  State  of  New  York,  has  In  chaiga 

and  subject  to  your  action  one  John  Doe,  charged  with  muxder  committed 

within  your  State  on  the  10th  day  of  June,  1882.    Awaiting  your  motion,  I 

ranftia, 

Yeiy  respeotfuDy  yours, 

LA  MOTTE  W.  RH0DS8. 

DUL  AUy,  of  BmvL  Ox,  Jf.  T. 


No.  29. 
POLICE  COURT  (OR  OTHER  COURT). 

for  examination,    (Code  Crim.  Proa,  g  198L 


THE  PEOPLE 

ogaiMt 
JOHN  DOB. 


The  within  named  John  Doe  having  been  brought  before  me  under  Uis 
within  warrant,  is  committed  for  examination  to  the  sheriff  of  the  county 
of  Rensselaer,  or  in  the  city  and  county  of  New  York,  to  the  keeper  of  the 
city  prison  of  the  city  of  New  York. 

Dated,  etc 


Jui.  qf  the  Faaoi, 


«  No.  80. 

EtUrf  if^orming  prietmer  of  hu  rigTU  to  make  a  etatement    (Code  Crim. 

Proc,  §197.) 

At  the  close  of  the  examination  of  the  witnesses  on  the  part  of  the  people^ 
the  defendant  was  informed  of  his  right  to  make  a  statement  in  relation  to  thi 
charge  against  him,  as  required  by  section  106  of  the  Code  of  Criminal  Pro- 
cedure, and  after  being  so  informed  he  did  expressly  waive  his  right  to  makt 
the  iainsL 


PoUce  Juetioe  (or  Juetiee  of  the  Fiue^ 


Va  81. 
SMemmUqfdtfendarU^  General  form.    (Code  Crim.  Proo.,  g  IM) 

Queition.  What  is  your  name  and  age  7    Anmeer, 

Q^eetion.  Where  were  you  bom  7    Annoer ••. 

Question.  Where  do  you  reside  and  how  long  have  you  resided  there  t 
Aneu>er • 
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Qitetium.  What  U  your  business  or  profession  t    Answer 

(^uoHon.  Qive  any  explanation  you  may  think  proper  of  the  circumstanoes 
appeariTig  in  the  testimony  against  you,  and  state  any  facts  which  you  think 
wffl  tePwd  to  your  exculpaUont    Atmoer.  

Datfl^ete. 

Poiie$  Juitiee  {or  JtuOce  ^  As  T^msd^ 


V  a  8S. 
A¥iQm$iMMon  pf  ttatmefU.    (Code  of  Grim.  Proa«  %  900.) 

POLICE  COURT  (OR  JUSTICES'  COURT). 

STATE  OF  NEW  YORK,  I     . 
C  onivTT  OF  Rensbslaeb.     f 

),  R  B.  Stiles,  a  Justice  of  the  peace  of  the  county  of  Rensselaer,  do  hereby 
cei  dfy  that  at  the  close  of  the  examination  before  me  of  the  witnesses  on  the 
^  /t  of  the  people  in  the  above  action,  I  informed  the  defendant  that  it  was 
1^1  right  to  make  a  statement  in  relation  to  the  charge  against  him,  and  the 
a'lture  of  the  charge  was  stated  to  him  ;  that  the  statement  was  designed  to 
niable  him,  if  he  saw  fit,  to  answer  the  charge,  and  to  explain  the  facts 
i  lleged  against  him ;  that  he  was  at  liberty  to  waive  making  a  statement,  and 
'  oat  his  waiver  could  not  be  used  a^inst  him  on  the  trial ;  that  after  being 
10  informed,  he  made  the  following  statement : 

[Here  insert  questions  and  answers,  as  in  No.  81.] 

That  at  the  close  of  said  statement,  I  requested  said  defendant  to  sign  the 
same,  which  he  refused  to  do,  giving  as  reasons  for  such  refusal  the  following, 
to  wit: 

[Insert  reasons  for  dedinlng,  etc.] 

Dated  LAKazNeBUBOH,  N.  Y.,  June  10, 1883. 

R.  B.  STILES, 

JiuUee  qf  t^  Fnm, 

Na  88. 
Bn$rjf  qf  wdv&r  b^  JtuUee.    (Code  OinL  Proc.»  g  201.) 

After  the  waiver  of  the  defendant  to  make  a  statement,  the  following  wil 
nesses  were  produced,  sworn  and  examined  by  and  on  behalf  of  the  defendant 
[Insert  proceedings  had]. 

Dated,  etc 


BM$Ju*Uee(af  JwUm  qf  the  Fnm\ 
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n$tkn0n^,  how  iak&n  and  auihentieatea,    (Code  Grim.  Phw.  |  Mi} 
JUBTI0S8'  COURT  (OR  POUCB  COURT). 


THXPBOPLX 
JOHN  DOS. 


Before  Justice ,  June  10, 1881,  ReoMeUer  ooun^ 

N.  Y. 

,  being  duly  ewom,  depoeee  and  mji  : 

QuaUan.  What  la  your  name  and  age  7    Annoer ^. .  •  ^ 

Qiteitiatk  Where  do  you  reside  7    Answer 

QuesUofk  What  ia  your  buainess  or  profession  f    Annoer, 

[Insert  evidence  tiUcen.] 

I,  R   B.  Stiles,  Justice  of  the  peace,  Lansingbuiyh,  N.  Y.,  in  said  coun^,. 

do  hereby  certify  that  the  above  is  the  testimony  given  by •  • 

a  witness  sworn  on  the  part  of  the  defendant,  who  stated  his  name  to  b» 

his  age  to  be 

bis  business  or  profesdon  to  be ••^ 

Dated,  etc 


JueUee  qf  the  PeoM  (or  Rfttee  Juattoe). 


Va  86. 

Indoreemeni  for dieehairge of  prieoner  inoourL    (0>deCrim.  Proa,  S907.) 

Having  duly  examined  Witnesses  and  considered  the  evidence  against  the 
defendant,  John  Doe,  and  there  being  no  sufficient  cause  to  believe  him  guilty^ 
of  the  olfense  charged,  I  order  him  to  be  dischaiged. 

Dated,  etc. 


Jwike  pf  Ihe  FdOioe  (or  PoVoe  JuMoi^ 


V a  86* 
Order  of  dieeharge  wlhon  dtfendant  U  in  JaSL    (Code  Grim.  Proc.«  %  Wl^ 

POLICE  COURT  (OR  JUSTICES'  COURT). 

STATE  OP  NEW  YORK,  )^  . 
Rbnssblaer  Coukty.      ) 

7b  the  keeper  of  the  common  JaU  of  Beneedaor  county  : 

You  are  hereby  required,  on  the  receipt  of  this,  to  discharge  from  your 
custody  John  Doe,  who  was  committed  to  JaU  by  me,  R  R  Stiles.  Justice  of 
the  peace  of  Rensselaer  county,  charged  with  the  oHense  of  [set  out  in  tiiar 
charge]. 

Dated,  eta 


JneUee  ef  the  Peace  (or  BMee  /uffltoV 


OF  Cbiminal  Pbockdure.  S69 

Va  87. 
Order  io  dmnmit    (Code  Crim.  Proa,  gaoa) 

It  appeuiiig  to  me  Iqr  tho  within  depoeiUoiis  [and  statement  if  any]  that  iha 
daftaidawt,  John  Doq»  ia  guU^  of  the  off enae  chaiged,  I  liereby  order  that  ha 
ba  hdd  to  aniwer  the  aamei 

0Btad«ete. 


Justice  qf  i^e 


Ha  8& 
Order  far  eommUmeiU  wUhaia  baH    (Code  Crim.  Proe.,  ft  200.) 

.^(Add  to  Na  87.]  And  that  he  be  committed  to  the  sheriff  of  the  ooontgr  of 
Rensselaer  [or  In  the  dty  and  connty  of  New  Yodc,  to  the  keeper  of  the  dtj 
pfiaon  of  the  ci^  of  New  Yorit]. 

Dated,  etc.  


No.  8a 
CkrlifeaU  qf  baO.    (Code  (Mm.  Proc.  g  210.) 

[Add  to  Na  87.J  And  I  have  admitted  him  to  bail,  to  answer  Dy  tne  nnder- 
taking  liereto  annexed  [or  if  bail  has  not  been  taken],  and  that  he  be  admitted 
to  bail  in  the  som  of  two  thousand  dollars  [or  other  sum],  and  bo  committed 
to  the  sheriff  of  Rensselaer  county  [or  in  the  city  and  county  frf  New  York, 
lo  the  keeper  of  the  dty  prison  of  the  dty  of  New  York],  untL  su^h  bail  ba 
gifen. 

Dated,eta  

Jue^qfthsBum 

Na  40. 

MndermmeHt  to  he  made  im  eitUemeni  and  depoeititm  qf  dtfendani  ia  eaee  e/ 

pri9omai^e  dikktMrge.    (Code Crim.  Proc,  g 207.) 

There  bdng  no  sufficient  cause  to  believe  the  within  named 

•••.• guilty  of  the  offense  within  mentioned,  I  order  him  discharged. 

Dated,  eta 


PoUeeJuetiee  {pr  Justice  qf  the  Aom). 


Ka  41. 

to  he  made  en  depoeition  and  etatement  qf  dqfendant,  if  crime  he 
haOablo  and  drfendant  admitted  to  baU,  hut  baU  hae  not  been  taken,  (Code 
Crim.Proc.,§S208,  212.) 

It  appearing  to  me  by  the  within  depositions  and  statement,  thbt  the  crime 
theidn  mentioned  of  arson,  has  been  committed,  and  that  there  is  sufficient 
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«auM  to  bellere  the  withln-named 

io  be  gnfltjr  thereof » I  order  that  he  be  held  to  aniwer  the  aeme  tad  that  he 

be  admitted  to  bail  in  the  ram  of dollan»  and  be  oommitted 

10  the  aherifl  of  the  ooon^  of  Benaselaer,  until  he  gire  rach  bail 

Bated,  eta 

Juitice  ^  t^  Fsam  litr  FMd$  JuttMi 


Na  48. 

IkdarmmmU  io  h$  mads  <m  dtpwUUm  and  rtatemmU  <f  dtfmidcuU  if  Miomd 

ffuiUy.    (Code  Crim.  Proc.,  §§208,  209.) 

It  appearing  to  me  by  the  within  depositiona  and  statement  that  the  crime 
therein  mentioned  has  been  committed,  and  that  there  is  sufficient  cause  to 

iMlieTe  the  witliin-named guilty  thereof,  and 

I  hereby  order  that  he  be  held  to  answer  the  same. 

Dated,  etc. 


J^iHee  4f  Os  FlBae$  (or  I\Mc$  JMttb^ 


Na  48. 

ikdoroomeni  to  be  mado  on  dtpoMona  and  ttatmn&rU  ofd^endant,  iforime  ho  Ml 
oiNe  and  baa  be  taken    (Code  Crim.  Proc.,  §§  208»  210.) 

It  appearing  to  me  by  the  within  depositions  and  statement  that  the  crime 

therein  mentioned  of has  been  oommitted,  and  that 

there  is  sufficient  cause  to  believe  the  within  named to  be 

guilty  thereof,   I  order  that  he  be  held  to  answer  the  same,  and  I  hare 
admitted  him  to  bail  by  the  annexed  undertaking. 

Dated 


JMiee  JutUee  (or  Juetke  af  the  Peace). 


ITa  44. 

indonemont  io  be  made  on  dtfendanfe  depomUan  and  etaiement,  if  beUeeed  ffrnH^ 
and  orime benotbaOable.    (Code  Crun.  Proc.,  §§  208,  200.) 

It  appearing  to  me  by  the  within  depositions  and  statement  tliat  the  crime  of 
murder  has  been  committed,  and  that  there  is  sufficient  cause  to  belieye  the 

within  named to  be  guilty  thereof,  I  do  hereby  order 

that  he  be  held  to  answer  the  same,  and  that  he  be  committed  to  the  sheriff  of 
the  county  of  Rensselaer. 

Dated 

PMee  JueUee  (or  JueUceqfthe  Fleaee), 
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Va  45. 

Clomndlmenitfbrfwrther  examinaUon. 

POLICE  COURT  (OR  JUSTICES'  COURI^ 

The  iherlif  of  BeiiBselaer  county  will  receive  and  safely  keep  whliiii  Ika 

oommon  Jan  of  said  county  for  further  examination.  ••  • • 

charged  before  me  with  the  offense  of  [set  forth  briefly  the  offense]. 

Dated,  eta 


/\>»M /iMftM  (0r  JMte  ^  lis  iWdi)k 


Va4a 

(Code  (Mm.  Proc,  g  169.) 

STATE  OP  NEW  YORK,)      . 

Comnr  of... | 

We, of in  the  county  of .....l^  occupy 

tion  a ,  defendant,  and of in  the  county  of •  • 

by  occupation  a and of in  the  coun^ 

of by  occupation  a sureties,  acknowledge  our- 
selves to  owe  the  people  of  the  State  of  New  York  each  the  sum  of. ...  • 

dollars,  to  be  made  and  levied  out  of  our  respective  goods  and  chattels,  lands, 
tenements,  to  the  use  of  the  said  people  if  default  shall  be  made  on  the  con- 
ditions following : 
-    The  condition  of  this  recognizance  is  that,  whereas,  information  has  been 

made  on  oath,  before one  of  the  justices  of  the  peace  [or  police 

Justices]  of  the  county  of  Rensselaer,  that  on  the day  of 

1882,  in  said  county,  the  crime  of . . .  • was  committed,  and  accusing 

thereof; 

And,  teherea^  the  said ,  Justice  of  the  peace  [or  other  Justice] 

as  aforesaid,  did,  on  the. ....  .day  of ,  1883,  duly  issue  a  warrant 

for  the  arrest  of  said .,.,  ; 

And,  tehereM^  the  said has  been  duly  arrested  in  the  county 

of  Sai'atoga,  and  having  required  the  officer  maldng  the  arrest  to  take  him 
before  a  magistrate  in  the  said  county  of  Saratoga,  he  has  this  day  been  duly 
brought  before  me,  the  undersigned,  one  of  the  Justices  of  the  peace  of  said 
county  ot  Saratoga ; 

Now,  theref^.re,  if  the  said .shall  personally  appear  before  the 

said ,  Justice  of  the  peace  [or  police  Justice]  aforesaid,  at  his  office 

[or  police  court-room]  in  the  city  of ,  county  of ,  on  the 

day  of ,  1882,  at o'clock,  ▲.  m,  on  that  day, 

then  this  recognizance  to  be  void,  otherwise  to  remain  in  full  force  and  effect, 
and  we,  the  said  sureties,  will  pay  to  the  people  of  the  State  of  New  York  the 

sum  of 

(Signed)  

t 


Taken  and  subscribed  before  me, 
this day  of 


JuiHeeofthePsacti 


24 
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BT4TE  OF  HKW  YORK.  I  ^  . 
OouarroF ••!    i 

.••• • ••••of  said  oounty^  being  duly  iwom,  doCb  dtipom 

and  say  that  he  Is  worth •.  doLkK%  oiver  and  abof» 

all  debts,  does*  demands  and  liabilities  i^iaterer,  and  thai  his  |«niertj 
consists  of  .••• • ••••• 


fiabscribed  and  sworn  before  me» ) 
this. ..  .day  of 1883.     I 

JuiUei  4(fth0  Ptam  {fir  M$r  JMfiwX 
STATE  OF  NEW  YORK, )  ^  . 

COUHTTOF .,      1 

of ,  in  said  oonntj,  being 

doly  sworn,  doth  depose  and  say  that  he  Is  worth  ...•• 

dollars,  orer  and  above  all  debts,  dues,  demands  and  liabilities  whateifer,  aai 
that  his  property  consists  of ••••••••••• 


fiabscribed  and  sworn  before  me, 
this. ..  .day  of 1882. 


t 


•TMte^MtfAaen 


Va  47. 
BMid  fir  atffowmmmU,    (Code  Grim.  F)ro&,  |  IM) 

JUSTICES'  COURT  (OR  OTHER  OOUBl). 
STATE  OF  NEW  YORK, )  ^  . 

COUKTT,         ' 

We, ,of  No 

a holder,  and of  No • • 

street,  a holder,  residents  of  the  city  of ,  in  said  county, 

acknowledge  ourselves  to  be  indebted  to  and  owe  the  people  of  the  State  of 

New  York  each  the  sum  of hundred  dollars,  to  be  respectively 

made  and  levied  of  our  several  goods  and  chattels,  lands  and  tenements,  to 
the  use  of  the  said  people,  if  default  shall  be  made  in  the  condition  following: 

The  condition  of  this  recognizance  is  such,  that  whereas,  information  has 

been  made  on  oath  before one  of  the  Justices  of  the 

peace  [or  other  Justice]  of  the  county  of  [or  city  of]  Rensselaer,  that  the 

offense  of has  been  committed   and  accusing  said 

thereof,  and  said has 

been  duly  arreste^l  and  held  for  examination. 

Now,  therefore,  if  the  said shall  personally 

appear  before ,  Justice  as  atoresdd,  at  his  oflSce 

[or  police  court]  in  the  city  [or  town  of]  on  the day  of • . 

1882,  at  ten  o'clock  a.  x.  of  that  day,  to  be  examined  for  the  offense  afore- 
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«id;  and  to  do  and  reoeiye  what  ahall  by  the  said  JusticB  be  tLen  and  there 
eijdned  apcm  him;  and  shall  appear  during  each  t/camination,  and  shall  not 

depart  the  said court  without  leave,  then  this  recogniianoe 

to  be  Toid,  otherwise,  we,  the  said  bail  will  pay  the  people  of  the  State  of 
New  York  the  said  sum  of dollars. 


Taken,  subscribed  and  acknowledged  |^ 
before  me,  this. .  •  .day  of  1888.      i 


Ju§tie$  ^  UU  Bum  {ifr  Mmr  JutUd^ 
(AffldavtU  of  sureties  as  In  No.  40.] 


No.  4a 

Cndetiakhg  t^  gnmd  Jurjf  in  eoMi  triabte  fly  tpecial  «Mi£M4     (Oode  Ollak 

Proc,  g  311.) 


COUNTY,         ,^. 


l( 


JmmcBa'  Coubt  [or  other  court], 

' having  been  duly  charged  on  InformatiOD 

before • a  Justice  of  the  peace  of  the  town  of 

county  of with  the  offense  of and  the  said 

justice  having  informed  him  of  his  right  to  be  tried  by  a  Jury  after  indictment, 
and  did  ask  him  how  he  would  be  tried,  and  lie  rcMiuiring  to  be  tried  by  a 
Juiy  after  indictment;  and  after  having  so  required  to  be  tried  the  said  Justice 

did  hold  said to  answer  to  the  next  court  to  be 

held  in  and  for  the  said  county  of ,  having  authority  to  inquire  by 

the  intervention  of  a  grand  Jury  into  offenses  triable  in  said  county  of 

We, of in  the of 

by  occupation  a and of in  the 

of by  occupation  a and of 

in  the of by  occupation  a undertake  that 

said shall  appear  and  answer  the  charge  above  mentioned  at  the 

next  court,  to  be  held  in  and  for  the  county  of having  authority 

to  inquire,  by  the  intervention  of  a  grand  Jury,  into  offenses  triable  in  the  said 

county  of ,  and  shall  at  all  times  render  himself  amenable  to  the 

process  of  the  court;  and  if  convicted,  shall  appear  for  Judgment,  and  render 
himself  in  execution  thereof;  or,  if  he  fail  to  perform  either  of  these  condi- 
tions, that  we  will  pay  to  the  people  of  the  State  of  New  York  the  sum  of 
hundr^  dollars. 

Dated  the dayof ,  1883. 

(Signed)       

Tsken,  subscribed  and  acknowledged  before  me, ) 
the  day  and  year  last  above  mentioned.         i 


Justice  of  the  Fsaoe  (or  0(.W  JusMm). 
^Aifldavits  of  sureties  as  in  No.  46,  ante,] 
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Na  60. 

Form  of  comnUtment,    (Code  Ciim.  Proc.»  g  2U ) 

COUNTT  OF  RSKSaELABB,  U.: 

IN  THE  NAME  OF  THE  PEOPLE  OF  THB  STATE  OF  NSW  I JRK 

To  ihs  Sheriff  cf  ths  eoutUy  qf  Benmkner  [or  in  th4  efty  a/tkd  county  qfNmo  York 
"  to  the  keepor  of  t/ie  city  prison  of  the  city  of  2few  York  "  ]: 

An  order  having  been  this  day  made  by  me  that  John  Doe  be  held  to  answer 

to  the  court  of upon  a  charge  of  [state  the  nature  of  the 

crime],  jou  are  commanded  to  receive  him  into  your  custody,  and  detain  him 
untii  he  be  legally  discharged. 

Dated,  etc. 


JuiUee  qf  &s  Bum. 


No.  61. 

Undertaking  nf  %aUnue  to  appear  mthaui  sureties,     (Code  Ciim.  Proc.,  g  216.) 

Know  all  men  by  these  presents,  that  I,  John  Doe,  am  held  and  firmly 

bound  unto  the  people  of  the  State  of  New  York,  in  the  stun  of 

dollars,  to  be  paid  to  the  people  of  the  State  of  New  York;  for  which  pay- 
ment, well  and  truly  to  be  made,  I  bind  myself,  my  hehrs,  executors,  adminia- 
trators  and  assigns,  jointly  and  severally  by  these  presents. 

Dated  this day  of 1883. 

The  condition  of  this  obligation  is  such  that  if  the  above-named  John  Doe 

shall  duly  appear  as  a  witness  when  properly  summoned,  on  the  trial  of  a 

certain  action,  wherein  the  pc()pl(>  of  the  State  of  New  York  are  plaintiffs, 

and is  defendant,  on  a  charge  of  arson, 

and  shall  give  his  evidence  therein  on  behalf  of  the  said  people,  then  this 

obligation  shall  be  void  and  of  no  eHect,  otherwise  to  remain  in  full  force  and 

effect,  and  the  said  John  Doe  will  pay  to  the  people  of  the  State  of  New  York 

the  said  sum  of  one  hundred  dollars. 

JOHN  DOE. 

STATE  OP  NEW  YORK.  ) 

County  op ' 

On  this day  of ,  in  the  year  one  thousand 

eight  hundred  and ,  before  me,  the  subscriber,  personally 

came to  me  Imown  tobe  th« 

person     described  in  and  who  executed  the  within  instniment,  and 

acknowledged  Uiat   he    executed  the  same. 


/Mm  trOtf  AoML 
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No.  52. 
BumHif  for  appeara7u»  of  tntnesi.    (Oodectf  Grim.  Froe.«  |tl6L) 

JUSnCSQ'  COURT  (OR  OTHER  OOUBT). 


THE  PEOPLE 

tffoinsi 
JOHN  DORING. 


STATE  OP  NEW  YORK, 
Renssblaeb  County. 


[■ 


The  above  named  defendant  having  been  arrested  charged  with  the  crima 
of  araon,  and  having  been  held  to  answer  on  the  deposition  and  oridenoe  of 
John  Doe,  before  Justice  R.  B.  Stiles  of  Lansingbnrgh,  N.  T.,  and  the  said 
Justice  being  satisfied  by  proof  on  oath,  that  said  John  Doe  intends  to  depart 
the  State  and  not  to  appear  and  testify  at  the  trial  of  this  cause,  and  the  said 
justice  haying  required  an  undertaking  with  sureties,  for  his  appearance  at 
such  trial : 

Be  it  remembered,  that  on  this ..day  of 188    » 

of in  the  county 

of by  occupation  a ,  and 

of in  the  county  of by  occupation  a , 

and of in  thecountj 

of by  occupation  a. sureties,  personally  came 

lieforemc Justice  of  the  peace  of  the  county  of 

Rensselaer,  and  acknowledged  himself,  each,  to  be  indebted  to  the  people  of 

the  State  of  New  York,  in  the  sum  of hundred  dollars,  to  be  made 

and  levied  of  his  goods  and  chattels,  lands  and  tenements,  to  the  use  of  the 
said  people,  if  default  shall  be  made  in  the  condition  following: 

The  condition  of  this  recognizance  is  such  that  if  the  bounden 

shall  personally  appear  and  testify 

at  the  next  court 

to  be  held  in  and  for  the  said  city  or  county  of  . « to  give  evidence  as  a 

witness  on  behalf  of  the  said  people,  against 

arrested  and  held  to  answer  the  charge  of 

as  well  to  the  grand  Jury  as  to  the  petit  Jury,  and  do  not  depart  the  said  court 
without  leave,  then  this  recognizance  to  be  void  and  of  no  effect;  otherwise 
to  remain  in  full  force  and  virtue.    The  said  sureties  will  pay  to  the  people  of 

the  State  of  New  York,  the  said  sum  of hundred  dollars. 

Dated day  of ,  188    . 

(Signed)  

STATE  OF  NEW  YORK,         )  ^  . 

OOUMTT  OF ) 

On  this day  of >  18. .,  before  me,  the  subscriber. 

personally  appeared 

to  me  known  to  be  the  same  persons  described  in  and  who  executed  the  aboir» 
undertaking,  and  severally  acknowledged  that  they  executed  the  same. 


Juitiee  of  ffis  Aooa 
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STATE  OF  NEW  TORK,        )  ^  . 

OOCTTT  OF I 

and 

being  tereimlly  sworn,  each  for  himeelf  says,  the  said 

that  he  is  a of  the  county  of In  this  State,  and 

that  he  Is  worth  thesomof doUan  oyer  andabtTe 

aU  debts  and  liabilities  which  he  owes  or  has  incurred,  exdusiye  of  property 

exempt  by  law  from  levy  and  sale  under  an  execution;  and  the  said 

for  himself,  says  that  he  is  a of  the  county 

'if in  this  State,  and  that  he  is  worth  the  sum  of 

dollars  oyer  and  above  all  debts  and  liabilities  which  he  owes  or 

Has  incurred,  exdusive  of  property  exempt  by  law  from  leyy  and  sale  under 
an  execution. 

Severally  subscribed  and  sworn  to,  before  me, ) 
thU day  of 18..       ) 

JuiUee  0/ the  Fuea. 

I  certify  that  I  And  the  sureties  in  the  foregoing  undertaking  sufficient,  and 
do  ^>proye  of  the  same. 


Na5& 
Order  ihnU  wttnem  gim  eeowrUif  fir  appearanee,    (Code  Grim  Ftoo.,  |  SIC) 

JUSTIGBS'  COURT  (OR  OTHER  COURT). 


THB  FBOFLB 


ITilsreat, a  witness  examined  before  me,  on  the  part  of 

the  people,  in  the  above  action,,  is  a  material  witness  for  the  people  therein ; 

And,  iohereoi,  I  am  satisfied,  by  proof  on  oath,  that  there  Is  reason  to 

believe  that  the  said wiU  not  appear  and  testify  on  the 

'part  of  the  people,  at  the  next  court  of to  be  held  in  and 

for  the  county  of on  the day  of 1882, 

to  which  the  statements  and  depositions  in  the  above  action  are  to  be  sent,  I 
do  hereby  order  that  the  said enter  into  a  written  under- 
taking in  the  sum  of with sureties  that  he  wHI 

appear  and  testify  on  the  part  of  the  people  at  said  next  term  of  the  court 

(Signed  by  Jusdce.) 
Dated,  etc 
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No.  54. 

ikmmttmmU  ^wUnsm  who  Km  rtfuted  to  jfioB  an  undertakhg  to  mppmr 

tuiffy.    (Code  CriiaProcg  318.) 

POLICE  COURT  (OR  OTHER  COURTS 
STATE  OP  NEW  YORK. ) 


[ 


Counrr  of  Rsnsbblabr, 

IN  THE  NAJIE  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 

lb  the  shetif  cf  tk$ eourUy  of  (or  to  the  keeper  nf  thed^prieon  in  tiU  aA|f  emd 

eountff  of  Now  York), 

Whoreae,  It  is  made  to  appear  to  me,  R  B.  Stiles,  a  Justice  of  the  peace  of 
Lansmgbargh,  N.  Y.,  on  the  oath  of  good  and  sufficient  witnesses,  that 
John  Doe  is  a  material  witness  in  a  matter  wherein  James  Doring  is  accused 
foy  the  people  of  the  State  of  New  York  of  the  crime  of  arson  [state  facts 
and  circumstances],  and  that  the  said  John  Doe  is  about  to  leave  the  State, 
as  he  is  satisfied  by  due  proof  on  oath,  to  avoid  being  called  as  a  witness  on 
the  part  of  the  people  therein  ; 

And,  whereM,  The  said  John  Doe  refuses,  as  required  by  me,  to  enter  into 
an  undertaking  in  the  sum  of  one  hundred  dollars,  for  his  personal  appear- 
ance at  court,  when  duly  subpcenaed  to  give  evidence  on  behalf  of  the  people 
against  said  James  Doring. 

You  are  therefore  commanded  to  receive  the  said  John  Doe.  and  detain  him 
in  your  custody  until  he  shall  give  the  security  required,  or  be  otherwise 
legally  discharged. 

Dated,  ete.  R  B.  STILES^ 

JviUeeqfthe  Peaee,  Lanaingbuirgk,  if.  T. 


No.  56. 

WamuU  tf  eommUmoni  when  .witneee  refaou  iofwrwUh  owroUm,    (Code  Oriak 

Proc.  g  218.) 

POLICE  COURT  (OR  OTHER  COURT). 
STATE  OF  NEW  YORK.  )      . 

CoUlfTT  OF  RbNSBBLAER.      ) 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 

Te 

Whereas,  It  has  been  made  to  appear  on  the  oath  of  good  and  sufficient  wit- 
nesses that  John  Doe  Is  a  material  witness  in  a  matter  wherein  the  people  of 
the  State  of  New  York  are  plaintiffs,  and  James  Doring,  the  defendant,  is 
accused  by  the  said  plaintiffs  of  the  crime  of  arson  [state  facts  and  circum- 
stances],  and  that  the  said  John  Doc  is  about  to  leave  the  State  to  avoid  giving 
his  testimony  at  the  trial  thereof,  at  the  iastaace  of  the  said  people,  and 
whereof  the  said  John  Doe  refuses,  as  required  by  me,  to  give  security,  as  fixed 
foy  me,  for  his  appearance  at  the  trial  of  the  said  cause  when  duly  subpoenaed. 
Now  you  are  hereby  commanded  to  receive  the  suid  John  Doe  into  your  cu» 
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U)dj,  and  detain  bim  until  he  i^iTes  the  required  aeciiritj,  or  is  oUierwiis 
legally  diicharged. 
Dated,  eta  R  B.  BTILB8, 


No.  50. 

(kik  qffarmnan  cf  grand  Jury,    (Code  of  Ciim.  Ftoa,  %  MS.) 

You,  as  foreman  of  this  grand  Jury,  shall  diligently  inquire,  and  a  true  pre- 
sentment make,  of  sll  such  matters  and  things  as  shall  he  given  you  in  charge; 
the  counsel  of  the  people  of  this  State,  your  fellows  and  your  own  you  shall 
keep  secret;  you  shall  present  no  person  from  enry,  hatred  or  malice;  nor 
shall  you  leave  anyone  unpresented  tlirough  f^ar,  favor,  affection  or  reward, 
or  hope  of  thereof,  hut  you  shall  present  all  things  truly  as  they  oome  to  your 
knowledge,  according  to  the  hest  of  your  understanding.     Bo  help  you  God! 


No.  67. 

Oath  of  grand Jurar$.    (Code  Crim.  Proc,  g  246.) 

"  The  same  oath  which  your  foreman  has  now  taken  before  you,  on  his  part, 
you  and  each  of  you  shaU  well  and  truly  observe  on  your  part  8o  help  yoo 
GodI" 


Na58. 
Order  to  draw  grand  jury,    (Code  Grim.  Proc.,  %  897.) 


la  vn  lUmB  of  DRAWING  GRAND 
JURQRSt 


At  a  special  term  of  the  supreme  court,  held  at  the  diamben  of 
in  the  city  of on  the 

Present  —  Hon. Qmrt, 

It  is  hereby  ordered  that  the  clerk  of  draw  according  to  law  a  grand 

jury  to  serve  at  the  next  county  court  of county,  to  be  held  at  the 

court-house  on  the  25th  day  of  June,  1882. 
Dated  Juw  1,  1883. 
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No.  69. 

Ordtr  of  hoard  of  ouporvison  to  draw  grand  jury,  (Code  Grim.  Proc. ,  g  227.) 

At  a  regular  "M^^ting  of  the  board  of  Buperriflors  of  Rensselaer  oounty,  held 
m  the  city  of  Troy  on  the  Ist  day  of  June,  1882,  it  was,  by  unanimous  consent, 

Boootnodt  That ,  the  clerk  of  Rensselaer,  be  and  he  is  hereby 

ordered  to  draw,  according  to  law,  a  grand  Jury  to  serve  at  the  next  county 

court  of county,  to  be  held  at  the  court-house  in  the  city  of  Troy,  on 

the day  of  June,  1882. 

Dated  June .  1882. 


'Chairman  of  Board  of  Supervisors, Countp, 


No.  60. 

Indorsement  of  dork  upon  copy  of  order  for  drawing  grand  jury.    (Code  (Mm. 

Proc.,  §  227.) 

I, ,  clerk  of  the  board  of  supervisors  of county, 

hflrabj  certify  that  the  within  is  a  faithful  copy  of  an  order  Isfoad  bj  tha 
boazd  cf  tuperritors,  passed  June  1, 1882,  and  the  whole  thereof. 


Ol&rkof  Bomrd. 


No.  61. 
QemmiA  form  of  indictment,    (Code  Crim.  Proa,  g  Vlt) 

COURT  OF  (AS  THE  CASE  MAY  BE). 


THE  FBOPLB  OP  THE  STATE  OF  NEW  YORK 

againit 
JOHN  DOE. 


The  grand  Jury  of  the  county  of  Rensselaer  [or  of  the  city  or  dty  and 
county  in  which  the  indictment  is  found],  by  this  indictment  accuse  John 
Doe  of  the  crime  of  [here  insert  the  name  of  the  crime,  if  it  have  one,  other- 
wise give  a  brief  description  as  given  by  statute],  committed  as  follows: 

The  said  John  Doe,  on  the  10th  day  of  June,  1882,  at  the  town  [city  or  vil- 
lage] of  Lansingburgh,  in  this  county  [here  set  forth  with  particularity  tha 
act  charged  as  an  offense]. 


District  Attorney  tf 


No.  62. 
Bench  toarrant.    (Code  Crim.  Proc.,  %  801.) 

COUNTT  OF  ReHSSBLAER  (OR  OTHER  CouNTT),  SS.  : 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK 
To  any  peace  officer  in  this  State : 

Ad  indictment  having  been  found  on  the  10th  day  of  June,  1882,  in  the 
court  of  oyer  and  terminer  [or  other  case],  charging  John  Doe  with  the  crime 
of  [here  describe  the  crime  generally.] 
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Ton  are  therefore  commanded  forthwith  to  arrest  the  aboYe  namea  JohB 
Doe  and  bring  him  before  that  court  [or  if  the  indictment  has  been  removed, 
before  the  court  to  which  it  is  removed]  to  answer  the  indictment;  or  if  liM 
court  have  adjourned  for  the  term,  that  you  deliver  liim  into  the  custody  of 
the  sheriff  of  the  county  of  Rensselaer  [or  as  the  case  may  be]. 

City  [or  town]  of the day  of 1883. 

By  order  of  the  court 

'okrK 


No.  68. 

Beneh  warrant  in  mmm  of  nuBdemeanors.    (Code  Crim.  Proa,  S  802.) 

[Insert  in  the  body  of  Na  62.]  "  Or  if  he  require  it,  thai  yoa  take  hia 
before  any  magistrate  in  that  county  or  in  the  county  in  which  yoa  arnst  hla, 
that  he  may  give  bail  to  answer  the  indictment" 


Na64. 

Indormmeni  on  wtrrant  in  a  baHaiUe  earn,    (Code  Crim.  Pkoc,  S  806L) 

The  defendant  herein  is  to  be  admitted  to  baU  in  the  sum  ot 

dollars. 

^y  order  of  the  court 


Okrk 


Na66. 

Indon&mmUcf  taking hattcn bench  wurranJU    (Code  Crim.  Froo.,  g  808.) 

Wharms,  It  appears  from  the  within  bench  warrant  that  the  crime  is  bailableb 
now  it  is  hereby  ordered  by  the  court  that  the  defendant  be  admitted  to  ball 
In  the  sum  of dollars. 


ClfrA. 


No.  66. 

Affidavit  to  tet  aside  indictment.    (Code  Crim.  Proc.,  §  313.) 

COURT. 


r 


TEE  PEOPLE  OF  THE  STATE  OF  NEW  YORK 

€igain8t 

JOHN  DOB. 

STATE   OF  NEW   YORK,  ^„ 


( 


Rensselabb  County. 

Jacob  Hart,  being  duly  sworn,  says  that  he  is  the  attorney  for  the  abofi 
named  defendant,  and  that  he  has  examined  the  indictment  presented  to  this 
court  by  the  grand  Jury  at  the  present  term«  charging  the  said  defendant  with 
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the  crime  of  arson;  that  said  indictment,  when  returned  to  this  court,  was 
indorsed  '*  a  true  bin,"  but  was  not  signed  by  the  foreman  of  the  giand  jury 
as  required  by  section  268  of  Uie  Code  of  Criminal  Procedure.    Deponent 

further  says  that ,  the  district  attorney  of  tliis  county,  was 

present  in  the  room  at  the  time  when  the  membeis  ot  said  grand  Jary  mn 
giving  their  Yotes  on  said  indictment. 

JAOOB  HABT. 
Sworn  before  me, ) 
Jttne  10, 188a.  >  } 

Qbobob  a.  Mosheb, 


No.  67. 

Order  setting  ande  indiettnent.    (Code  of  Crim.  Proc.,  §  317.) 

SUPREME  COURT. 


TBOPUI  or  8TATB  OF  NEW  TORE 

Qffoinit 

JOHN  DOB. 


At  a  special  term  of  the  supreme  court  of  the  State  of  New  York,  heild,  eta 
On  reading  and  filing  the  affidavit  of  James  Hart,  in  support  of  a  motion 
to  set  aside  the  indictment  in  the  above  entitled  action,  and  after  hearing  said 
Hart  in  support  of  said  motion,  and  Hon. ,  district  attor- 
ney of county,  opposed  thereto,  and  it  appearing  that  the  irregu- 
larities set  forth  in  said  affidavit  are  true,  it  is  hereby  ordered  that  said 
Indictment  be  and  the  same  is  hereby  set  aside,  and  that  said  defendant  be 
discharged  from  custody  and  his  bail  be  exonerated  [or  that  the  case  be  again 
submitted  to  the  grand  Jury  for  consideration]. 
By  order  of  the  court. 

Dated,  etc  

OtrK 


Na  68. 

Order  ef  dtoloryv  if  nmn  mdictmeni  U  not  found  fly  nmft  gro/nd  Jurjf.    (Code 

Crim.  Proa,  §819.) 

[Formal  part  as  in  Na  67.] 

It  appearing  to  the  satisfaction  of  the  court  that  the  indictment  of  John 
Doe  was  set  aside  at  the  last  term  of  this  court,  and  the  present  grand  ]uiy 
having  been  discharged  without  finding  a  new  indictment  against  said  John 
Doc,  now  on  motion  of  James  Hart,  his  attorney,  it  is  hereby  ordered  that  ht 
be  discharged  from  custody  and  his  bail  be  exonerated. 

By  orddr  of  the  court 

DtttedyOle.  

CntHL 
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No.  69. 

DwiUTTtT  to  indietment,    (Code  Crim.  Proc.,  §  824) 

SUPREME  COURT  — County. 

TBI  nOKM  or  THE  STATE  OF  NEW  YORK 

JOHN  DOB. 

The  defendant  John  Doe,  above  named,  demurs  to  the  indictment  preMBted 
by  the  last  grand  Jury,  on  the  10th  day  of  June,  1883,  charging  him  with 
the  crime  of  arson,  on  the  following  grounds: 

First,  That  the  crime  set  forth  in  the  indictment  was  committed  in  the 
coimty  of  Albany,  and  was  not  within  the  jurisdiction  of  this  court 

Beeond,  The  facts  stated  in  said  indictment  do  not  constitute  a  crime. 

Wherefore  this  defendant  asks  Judgment  of  the  court  that  he  be  dismlsaad 

and  discharged  from  the  said  premises  specified  in  the  said  indictment 

Dated,  etc. 

CHARLES  U.  MILLS, 

Attorney  for  Drf&ndtmL 


No.  70. 

Answer  to  demurrer. 


SUPREME  COURT  — County  op 

THE  PEOPLE  ) 

agalmtt 


JOHN  DOE. 


f 


,  who  prosecutes  for  the  people,  says  that  the  said  indict* 

ment  and  the  matter  therein  contained  in  manner  and  form,  as  the  same  m 
there  stated,  are  sufficient  in  law  to  compel  the  said  John  Doe  to  plead  to  the 
same;  wherefore  the  said  people  as  the  Judgment  of  the  court  herein,  that 
the  said  defendant  be  ordered  to  plead  to  said  indictment,  and  proceed  to  trial 
onder  the  same. 


Diitrua  Attomejf,  qf OmiUif 


No.  71. 

Plea  of  guilty.    (Code  Crim  Proc.,  §  384.) 

SUPREME  COURT  — County. 


THE  PEOPLE 

agaUui 
JOHN  DOB. 


The  defendant  herein,  being  duly  arraigned,  plaads  that  he  Is  goilty  of  Iht 
erime  charged  in  the  indictment. 


OF  Criminal  Prooedcre.  883 

No.  79. 

Plea  ef  gwlfy  nf  Uu&r  tHme. 

[Fonnal  part  as  In  Na  69.]  The  defendant  on  being  amlgned  on  tht 
indictment  charging  him  with  an  aasault  with  intent  to  Idll,  pleada  goil^  d 
the  erime  of  a  limplcaaBault. 


Na  78. 

Plm  <^  not  fptOt^. 

[Formal  part  aa  In  Ka  89.]    The  defendant,  on  beiog  aifiigned,  pieada  Ml 
guilty  to  the  crime  charged  in  the  indictment. 


Na  74. 

PUa  €f  former  eowricUon  or  ocqyittaL 

PTormal  part  aa  In  No.  69.]  The  defendant  herein,  on  being  arraigned* 
pleads  that  he  lias  already  been  acquitted  [or  conricted]  of  the  crime  chaiged 
In  this  indictment  by  the  Judgment  of  the  court  of  special  sessions  [or  othst 
eoort],  remlered  at  Troy,  N.  Y.,  on  the  10th  day  of  June,  1888. 


Na  76. 

PUa  €f  iMoniUiif. 

[Formal  part  as  in  No.  69.]  The  defendant  herein,  John  Doe,  on  being 
arraigned  on  the  indictment 'charging  him  with  the  crime  of  arson,  pleads  not 
gttll^  thereto,  and  also  further  pleads  that,  at  the  time  or  times  chaiged  in 
the  indictment,  he  was  of  unsound  mind  and  wholly  irresponsible  for  his  aotSL 


Na  76. 

Challenge  to  the  panel    (Code  Crim.  Proc.,  §  363.) 

SUPREME  COURT  — County. 


THB  PBOPLB  OF  THB  STATE  OF  NBW  YORK 

offoinri 
JOHN  DOB. 


The  defendant,  John  Doe,  hereby  challenges  the  panel  returned  for 
term  of  this  court,  on  the  following  grounds  : 

First,  That  the  sheriff  of county  intentionally  omitted  to  sum- 

mon  John  K.  Bums,  of  Lansingburgh,  who  was  reguUrly  drawn  as  a  Juroi 
for  the  present  term  of  this  court. 

Second.  [State  any  respect  in  which  the  drawing  and  return  of  the  Jury 
was  not  according  to  the  forms  of  the  Code  of  Civil  Procedure,  wherel^  the 
defendant  was  prejudiced.] 

Dated,  eto.  

AUomefifor  DtfondamL 
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No.  77. 

ChdUengefar  actual  bias.    (Code  Crim.  Proc,,  §  380.) 

SUPREME  COURT  — Rensselaer  County. 


THBPBOPLB 


The  defendant  herein  challengeB a  Juror  drawn  to  eenre 

In  thia  case,  on  the  ground  that  said  Juror  possesses  such  a  state  of  mind 
regarding  this  case,  and  especially  this  defendant,  that  such  Juror  cannot  try 
the  case  impartially,  and  will  greatly  prejudice  the  substantial  rights  of  thi* 
defendant 


AUom^far  D^lmdaiiit 


Ho.  78. 

OkaBmi^  far  impUed  bias,    (Code  Grim  Proc.,  g  880.) 

[Formal  part  as  in  Na  75.] 

The  defendant  herein  challenges  John  Doe,  a  Juror  drawn  to  senre  on  th^ 
present  case,  on  the  following  grounds  : 

F^st  That  the  said  John  Doe  is  related  to  the  person  alleged  to  have  been 
injured  by  the  commission  of  the  crime  charged  in  this  indictment  within  th* 
sixth  degree  of  consanguinity. 

Sscand,  That  said  John  Doe  served  on  the  Jury  which  found  this  indictmenL 


DtfendanCs  AUami^. 


No.  79. 

Fbrm  of  special  verdict,    (Code  Crim.  Proc.,  §§  488,  440.) 

SUPREME  COURT. 


THB  FBOFLB  OF  THE  STATE  OF  MEW  TORE 

JOHN  DOB. 

We,  the  Jurors  in  the  above  cause,  find  the  following  facts  as  established  bf 
the  evidence  submitted  for  our  consideration: 

FVrst,  We  find  that,  as  charged  in  the  indictment,  John  Doe  set  fire  to  tha* 
hullding  named  therein. 

Second,  That  said  fire  occurred  between  the  hours  of  seven  and  eight  o'clock^ 
A.  M.  of  the  10th  day  of  June,  1882. 

TMrd,  That  said  building  was  not  used  or  occupied  as  a  dwclling-hous% 
and  that  at  the  time  of  said  burning  no  human  being  was  therein. 

Dated,  etc  ^,      ^^    ^ 

(Signed  by  frironL)^ 
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Na  80. 

IMiee  of  argument  an  special  verdict,    (Code  Crim.  Proc.,  §  441.) 
SUPREME  COURT  — Rensselaer  County. 


TBI  FBOFLI.  BNh 
JOHN  DOB. 


To ,'EBxi,IHtMet-AUom0y: 

BnL  —  FleaM  to  take  notice  that  the  special  verdict  rendered  in  the  abova 
jKom  on  the  6th  day  of  Juno,  1882,  will  be  brought  to  aigument  at  the  praa* 
eat  term  of  thia  court,  on  the  15th  day  of  June,  1883,  at  the  opening  of  eooil 
on  thai  daj»  or  aa  aoon  thereafter  as  counsel  can  be  heaid. 

Dated  Tbot,  N.  Y.,  Jwm  9, 1888. 

Yours,  etc., 

SMITH  A  WBLLmaTON, 

AUof%tlf9  far  J>^flmiMiit 


Na  81. 
BtfcrmatbmfoT  faUm  prti§mm^ 


STATE  OF  NEW   YORK,  )^. 

COUHTT  OF  BmffMBBTiAWB.       I 


» being  duly  awom,  says  that  he  residee  in  the  eUyol 

Troy,  N.  Y. ;  that  on  the day  of 1882,  at  said  city  of  Troy, 

N.  Y.,  one with  intent  feloniously  to  cheat  and  defraud 

the did  then  and  there  feloniously,   unlawfully  and 

designedly  pretend  and  reptesent  to  the  said that  (liere  state 

the  facts  and  circumstances  comprising  the  false  representations]  and  the 

said then  and  there  believing  the  said  false  pretenses  and 

representations  so  made  as  aforesaid,  by  the  said and  being 

deceived  thereby,  was  induced  by  reason  of  the  false  pretenses  and  representa- 
tions so  made  aa  aforesaid  to  deliver  and  did  then  and  there  deliver  to  the 

said 

of  the  value  of dollars,  of  the  proper  moneys,  valuable  things, 

goods,  chattels  and  personal  property,  and  effects  of  the  said 

and  the  said did  then  and  there  receive  and  obtain  the  said 

of  the  value  of . .  .dollars  from  the  said of  the 

proper  moneys,  valuable  things,  goods,  chattels  and  personal  property  and 
effects  of  the  said by  means  of  the  false  pretenses  and  repre- 
sentations aforesaid,   with   intent  feloniously   to    cheat  and  defraud  the 

said of  the  said of 

the  value  of dollars;  that  in  fact  and  in  truth  the  pretenses 

and  representations  so  made  as  aforesaid  by  the  said to  the 

said was  and  were  in  all  respects  utteily  false  and  untrue; 

that  in  fact  and  truth  the  said well  knew  the  said  pretensee 

and  representations  as  by  him  made  as  aforesaid  to  the  said • 

to  be  utterly  false  and  untrue  at  the  time  of  making  the  same. 
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ThAtthatald ,  by  meaiu  of  the  fate  preteiiBes  aod 

reprawntatioiis  aforesaid,  foloniondy,  nnlawfoHy,  falnly,  kaoidngly  and 

designedly  did  receive  and  obtain  from  the  said 

of  the  Yalae  of dollars  of  the 

proper  moneys^  Tslnable  things,  goods,  chattels  and  personal  property  and 

effects  of  the  said ,  with  intent  feloniously  to  cheat  and 

defraud  the  said of  the  same. 


Taken,  sabscrtbed  and  sworn  to  before  me, ) 
Ibis diqraf. ,188..     i 

iW(0S  JMto  (sr  Jiiito  ^  Of  Amm) 


No.  82. 
Ii^crmaUon  for  vn'idmneamt. 


STATE  OF  NEW  YORK,  i^  . 

GOtniTT  OF  HSNSSBLABB.      I 


,  being  duly  sworn,  says  that  he  lealdes  in  the 

dty  of  Troy,  N.  T.,  in  said  county;  that,  on  the day  of , 

1882,  at  Troy  aforesaid,  one did  unkwfoffy  and 

knowingly  violate  ......      Laws  of  the  State  of  Mew 

York,  ,  relating  to 

in  that  he  did  [here  sot  out  the  facts  and  circumstances  oonstitoting  the 
breach]. 

Subscribed  and  sworn  before ) 
Bie,  June  ••••,  18821        i 


JwHeeefihsFiMC$(arBBUc$Jmite^ 


Ha  88. 

InformaUon  relative  to  dog  fighting, 

STATE  OP  NEW  YORK,  )  ^  . 
Rembselaeb  CoimTY.      )     " 

,  being  duly  sworn,  deposes  and  says,  that  je 

resides  in  the of ;  that  on  the day  of .- 

188..,  at  the of ,  one 

did  willfully,  unlawfully  and  wickedly  encourage,  aid  and  assist  one 

to  keep  a  certain  place,  to  wit: 

er  to  receive  mon^  for  the  admission  of  divers  persons  to  a  certain  place 

,  for  the  purpose  (tf,  and  such  place  was 

then  and  there,  by  the  aid  of  the  said unlawful^ 
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Icept  and  used  bj  the  said far  Im  purpoie  of 

Ughtingy  baiting  oertaixi  bnlli,  bean,  dogi»  oocka  or  other  creatuxes,  to  wH: 


Sworn  before  me^  the ) 


dajof ,1888. 


HaSC 
hitarmaMon  for  Mgtm^i, 

OTATB  OF  lOBW  YORK, )  ^  . 

Rkhmblabb  Oouhtt.      I 

,  being  dnly  swon,  depoees  and  eaj^lhal 

he  resideB  in  the of ;  that  one , 

on  the day  of ,  at  the of » 

did  many  one •» and ••••^ 

the  said did  then  and  there  have  te 

and  that  the  said • 

being  so  married  afterward3,  to  wit,  on  the day  of , 

with  force  and  arms,  at  the of ,  in  the  oonnty  ol 

^ ,  feloniously  did  many  and  take  aa one 

,  and  to  the  said • 

was  then  and  there  niarried.  the  said belQg  then 

and  there  living  and  in  full  life. 


Bubecribedand  sworn  before  me, 
the day  of 


le. ) 

9       ' 


Ha  85. 
If^ormaition  for  €m  ^tfhmr. 

STATE  OF  NEW  YORK,  l^^ 

GouHTT  ov  Rbnbselakb.    I 

,  being  duly  sworn,  says  that  be  reddee  at 

Troy,  N.  Y..  in  said  county;  that  on  the day  of ,  1880, 

at  the  said  city  of  Troy,  in  said  county, did,  with 

force  and  arms,  make  an  affray  by  fighting  with in  a 

public  pUice,  to  wit, againat  CM  peace  ot  die  people 

and  tlie  form  of  the  statute  in  such  case  provided. 


0ubecribed  and  sworn  before  me. 


t 
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Ha8& 
hiffrmaiian  for  ommM  ami  ^ttmff. 

BTATS  OF  NEW  YORK,  )^  . 

OOUSTT  or  BBNlitltI«ABB.      I 

,  being  duly  swoin,  says  that  he  *«BdM  tl 

Tfoy,  N.  Y.,  in  aaid  county;  that  on  the day  of »at 

•aid  ci^  of  Troy,  one ,  with  fon2e  and  anns,  did 

make  an  assault  upon  this  deponent,  and  him,  the  said  deponent,  did  thea 
and  there  heal,  wound  and  ill-tieat,  without  cause  or  proYOcation,  by 


Subscribed  and  sworn  before  me, ) 


this day  of. 


Ho.  87. 
litflofmaUon  aqainti  ketpmr  €f  hami^  Hwisa 

STATE  OP  NEW  YORK, )  ^  . 

GOUSTT  OF  RBNSaELAXB.      \ 

,  being  duly  sworn,  says  thai  he  nsldii  te 

;  that  the  premises  known  as  No. • • 

street  in  said  city  of were,  on  the d^ol 

,  1882,  kept,  maintained  and  occupied  by 

as  a  common,  ill-gOTemed  and  disorderly  house,  and  common  bawdy  house 
and  house  of  prostitution,  and  a  resort  for  tipplers,  drunkards,  common  pros- 
titutes and  reputed  thieves,  with  other  vile,  wicked,  idle,  dissolute  and  dis- 
orderly men  and  women  and  reputed  thieyes,  who,  or  most  of  whom,  are  in 
the  practice  of  drinking,  dancing,  quarreling,  fighting,  whoring,  rioting, 
disturbing  the  peace,  cursing  and  swearing  at  alniost  all  hours  of  the  day  and 
night,  to  the  great  damage  and  common  nuisance  of  the  people  of  the  State 
of  New  York,  there  inhabiting,  residing  in  the  neighborhood,  and  passing 
thereby;  that  the  grounds  of  deponent's  knowledge  are  Piere  state  grounda 
of  daponent's  knowledge  and  belief]. 

Sworn  before  me, ) 
June  ...188a.     I 


Ha  88. 
Ii^^rmailAon  for  pMaUmg  ei^  ^nMuMea 


STATE  OP  NEW  YORK,  )^  . 
OomTTOF  Rensselabr.     y 

,  being  duly  sworn,  says  thai  he  i 

city  of  Troy,  Rensselaer  county,  N.  Y.;  that  on  the day  of 
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188t.  In  said  city  of  Troy,  one did  willfony 

•nd  unlawfuHj  ylolate  chapter of  title of  the  lai»8  and  ordinanoei 

of  the  city  of  Troy  aforesaid,  relating  to  [give  title  to  the  ordinance  yiolatad] 
in  that  he  did  [set  up  the  facta  and  chrcumstancea  constituting  the  offenae]. 


6 worn  before  me,  this.  •  •  • ) 
dayof 1889.     1 


Na  89. 

6TATB  OF  NEW  YORK, )  ^  . 
Rbnssblabb  GomTTT.       1 

,  being  duly  sworn,   aaya  that  he 

resides ;  that  on  the 

day  of one did  make  a  breach  of 

the  peace  by  quarreling,  fighting  and  making  a  large  noise,  and  coUecting  a 
crowd  in street  of  the  city  of  Troy.  - 


Subscribed  and  sworn  before  me, ) 
this dayof 1883.     ) 


Ka  90. 

h^&rmaJtAon  for  mmuU  on  on  (^ffoM*. 


STATE  OF  NBW  YORK,  ^  ^ 


} 


Rbhssslakb  Countt. 

being  duly  sworn,  deposes  and  says  that 

be ;  that  on  the dayof , 

188. .,  at  the  city  of  Troy,  in  said  county,  one   with 

force  and  arms,  in  and  upon  one he  then  and  there 

l>eing  a patrolman,  policeman  and  police  officer  of  the 

police  force  of  the  said  city  of  Troy,  and  a  police  officer  and  a  peace  officer 
of,  in  and  for  the  said  city  of  Troy,  unlawfully  and  violently,  without  Justi- 
fiable or  excusable  cause,  did  assault,  beat,  bruise,  wound  and  use  personal 

violence  upon,  and  him  evil  treat,  while  be,  the  said 

so  being  a patrolman,  policeman,  police  officer  and  peace 

officer  aforesaid,  was  then  and  there  lawfully  engaged  in  the  discharge  of  his 

duties  as  such patrolman,  policeman,  police  officer  and 

peace  officer  of  said  police  force,  and  of  the  said  city  of  Troy,  and  him,  the 

said patrolman,  policeman,  police  officer  and  peace 

officer  as  aforesaid,  did  unlawfully  and  willfully  resist  in  the  discharge  of  his 
duties  as  such patrolman,  policeman,  police  officer  and  peace 
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dUeu,  against  ttie  peace  of  the  people  of  the  State  of  New  Yori^  and  th0 
form  of  the  etatnte  in  aaeh  caM  proTided  l)j • •••••    

Bwam  bef oie  me^  the ) 
•  ••.day  of... I 


Ha  91. 

BTATS  OF  NSW  TORE, )  ^  . 

BBNaSKJlKB  Ck>unTT.       ) 

,  being  duly  iworn,  depceee  and  aaya  that 

hereaidea ;  that  on  the day  of 

in  said  city  [or  town]  one did 

(here  wt  forth  the  acta  creating  the  breach]  which  had  a  tendency  to  ezdte 
others  and  them  to  create  a  breach  of  the  peace  against  the  people  of  the  Stato 
of  New  York,  and  the  form  of  the  statute  in  such  ease  made  and  ptoifided. 


Babacribed  and  sworn  before  me,  I 
thia day  of 1883.  f 


Na  Oa. 


WATBOF  NEW  YORK,  )^, 

RSNSBELAXB  COUKTT.        I 

• being  dn)y  8worB»  deposes  and  sayt 

that  he  resides  in  the of •••••  thatontha. 

day  of 188.  .instant,  at  the. ..•• of. 

in  the  county  of • .a  certain  action  in  which. 

was  plaintiff  and • waa  defendant,  was 

before • .and  that  upon  the 

of  said  action appeared  as  a  witness  for 

and  on  behalf  of  the  said and  waa  then  and  there  duly 

and  regularly  sworn  by  the  said as  such 

that  the  evidence  he  should  give  relating  to  the 

matter  in  difference  between  the  said  parties  should  be  the  truth,  the  whole 

truth  and  nothing  but  the  truth;  and  that  upon  the .of  the  said 

action  it  then  and  there  became  material  to  inquire  whether • 

and  that  thereupon 

the  said • being  so  sworn  as  a  witness  as  aforesaid,  dli 

then  and  there  on  the of  said  action  falsely,  willfully  and  corruptly 

Cspose,  swear  and  testify,  among  other  things,  that 

whereas,  in  tnith  and  i» 
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fact,  the • • ••..•*..••.. 

w]ierel»7  the  Mid. did  then  and  there  willfiiUly  tad  complly 

ewear  fabe^  and  commit  willful  and  corrupt  peijuxy. 


Babacribed  and  iwon  before  me^ 
thia. . .  .day  of 18881 


I 


Ha  n. 

8TATB  OF  NBW  YORK,  »^  . 
RBmBLAXB  ComfTT.       f*^* 

being  duly  awom^dflpoeea  and  aiji  ttaS 

he  reaidea  in  the of that  in  the.. •• ...time 

of  the deyof 188..  one • did 

wiUfnUy  aet  fire  to  or  bum  acertain  dweUing-houae,  to  wit 

in  the of. • 

in  which  there  waa  at  the  time  hmnan  beinga,  to  wit ••••••• •••••• 

IV. 


Babacribed  and  awom  before  me^ ) 
the«...dayof » 18881       i 


Va94. 
8TATB  OP  KBW  YORK, )  ^  . 

R»B8ELAEB  COUOTT.        S"^' 

being  duly  awom,  depoaea  and  aaya  that  he  reaidea 

in  the of that  in  the time  of  the 

day  of 188.  .in  the of one 

did  willfully  aet  fire  to  or  bum  a  ahop,  warehouse  or  other  boOding,  to  wit* 

in  which  there  waa  not  at  the  time  a  human  being;  aaid 

adjoined  to  or  waa  within  the  curtilage  of  an  inhaWted 

dwelling-houae,  to  wit: ao  that  the  aaid  hooaewaa  onda» 

gered  by  auch  iiring;  in  that  aaid did 


Babacribed  and  awom  before  me, ) 
thia....dayof .1888.     ) 
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Ha  W. 

8TATB  OP  NEW  TORK,  }^. 
RxMasBLiKR  OomTT.      I 

being  duly  twoni  aayt  that  he  nddei  in  Uie  c^f  [or 

Uywii]of that  on  the dajof al  lald  cltj[or 

lown]cf in  said  county. ••...• did  wiUfnllyand  imlawfully 

disobey  the  command  and  request  of the  taid being  at 

the  time  a patrolman,  policeman  and  police  officer  of  the  police 

force  of  the  said  city  [or  town]  of,  and  a  pdice  officer  and  peace  officer  of, 
in  and  for  the  said  ci^  [or  town]  of and  an  officer  authorized  to  exe- 
cute criminal  process;  and  the  iaid • havingas  such  officer,  then  and 

there  commanded  the  assistance  of  the  said In  securing  and  con- 

▼eying  to  the one of  the of •• 

aforesaid,  that  had  then  and  there  been  duly  arrested  by  the  said.  •  • 

policeman,  and  police  officer  as  aforesaid,  against  the  peace  of  the  people  of 
the  State  of  New  York,  and  the  form  of  the  statute  in  such  case  provided. 


Sttbecribed  and  sworn  before  m^, ) 
this.. ..day  of 1882.     t 


8TATB  OP  NEW  TORK,  ^  ^  , 


Ha  90. 
It^ftnyMikm  for  Mirfminff  wiA  m^  if^^ 

being  duly  sworn,  deposes  and  says  that  h* 

is  a  policeman  in  said  city  of  Troy;  that  on  the day  of • 

188..,  at  the  city  of  Troy,  in  said  county, ,  with 

force  and  arms,  did  unlawfully,  designedly  and  feloniously,  forcibly  interfere 

with ,  he  then  and  there  being  a  member  of  the 

police  force  of  the  city  of  Troy,  to  wit,  a  policeman, and 

having  in  legal  custody  one t  upon  a  criminal 

charge,  to  wit,  upon  the  charge  of •  ••  ••  .i  oommltfeed 

by  him,  the  said ,  upon 

by  [state  the  nature  of  the  offense]. 

flubscribed  and  sworn  before  me,  \ 
the day  of ,1883.     i 
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Ha  97. 

fTiLTE  OF  OTBW  YORK, I ^. 

RXMMBUIXB  COURTT.         I 

,  being  duly  sworn,  sajB  he  iMldeial i 

tiaatonthe day  of 1883,  in  said  city  [or  town]  afof*- 

■aid,  diveTB  goods,  cbattels,  money  and  property  of  deponent,  of  the  kind, 
ieacription  and  Talue  as  follows,  to  wit  [give  description  and  value  with 
particularity],  were  felonionsly  taken  and  stolen  and  carried  away  from  tha 
possession  of  deponent  by  one  John  Doe,  by  [give  manner  of  tha  taking]. 


Sworn  before  me,  this I 

day  of I ,  18891     I 


OTATB  OF  NEW  YORK,  ^^. 


Va9a 

I 

RMffwiTT  HFTC  Couhtt.      J 

..,  being  duly  sworn,  deposes  and  says  that  he  resides 

in  the of ;  that  on  the day  of. , 

188. . . .,  at  the  city  of in  said  county, with 

force'  and  arms,  about  the  hour  of in  the  night-time  of  the  same 

day,  the  dwelling-house  of  another,  to  wit,  of  one 

there  situate,  feloniously  and  burglariously  did  break  into  and  enter  by  forcibly 

bursting  and  breaking  an  outer  door  of  the  said  dwelling,  or  by 

in  which  said  dwelling-house  there  was  then  at  the  same 

time  some  human  being,  to  wit, .,  with  intent  feloniously 

and  burglariously  to  commit  some  crime  therein,  to  wit,  then  and  there  the 

goods  and  chattels  of  the  said in  the  said  dwelling-house 

then  and  there  being,  and  then  and  there  feloniously  and  burglariously  to  steal, 

take  and  carry  away,  and 

of  thevalueof dollars,  of  the  goods,   chattels  and  property 

of  the  said in  the  said  dwelling-house  then  and  then 

teing,  feloniously,  burglariously,  did  steal,  take  and  cany  away  hj 


Taken,  sabaorfbed  and  sworn  to  before  me, ) 
this day t 
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Ha  M. 
STATE  OF  NBW  TORZ. )  ^  . 

OOURTT  OF ) 

being  duly  sworn,  deposes  sod  sajs  tliAt  1m  resides 

in  the of ;  Uiftt  on  the dajof 

188....,  fttthe  city  of ,  in  said  oonnty, • with 

force  and  anns,  from  the  person  of 

of  the  value  of dollars,  of 

the  goods,  chattels  and  personal  property  of  the  said • • •• 

then  and  there  being  found,  feloniously  did  steal,  take  and  eany  away  oy 
[give  manner  of  the  carrying  away]. 

Subscribed  and  sworn  before  me, ) 


this day  of. 


Na  100. 
bifofnuUkm  for  robbery  ,  fird  dugru, 

8TATB  OP  NEW  YORK, )  ^  . 

CouirrTOF ) 

,  being  duly  sworn,  says  that  he  resides  at 

;  that,  on  the day  of ,  at  the  city 

[or  town]  of ,  in  said  county. « with  force 

and  arms,  in  and  upon  one ,  then  and  there 

being,  feloniously  did  malce  an  assault,  and  him,  the  said 

did  then  and  there  feloniously  put  in  fear  of  some  immediate  injury  to  his 
person  and  in  danger  of  his  life,  did  then  and  there  feloniously  and  violently 
steal,  take  and  carry  away  from  the  person,  and  against  the  will  of  the  said 

,  value  of dollar^  of 

the  goods,  chattels  and  property  of  the  said •••••• •••• 

by  [state  the  manner  of  taking]. 


Bwom  and  subscribed  to  before  me 
fhis day  of 


t 


Na  101. 
It^crmaHion  for  burglarif  mid  larem^* 
STATE  OP  NEW  YORK,  )^  . 

OOUIITT  OF ' 

being  duly  sworn,  deposes  tad  says  thai 

he  resides  in  the of ;  that,  on  the day  of 

,  188. .,  at  the  city  of ,  in  said  county, 

with  force  and  anns,  the 
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of  (me there  situate,  feloniously  imd  burglarloiuly 

did  break  into  and  enter,  the  same  being  a as  above. 

in  which  diyers  goods  and  merchandise  and  yaluable  things  were  then,  and 
there  kept  for  use,  sale  and  deposit,  to  wit,  the  goods  and  chattels  of  the  said 

,  in  said asaboye^ 

then  and  there  being,  then  and  there  feloniously  and  burglariously  to  steal* 

ukeand  carry  away of  the  value  of 

dollars,  of  the  goods  and  chattels  and  property  of  the  said. 

In  the  said as  above,  so  kept  as  aforesaid,  then  and 

there  being  feloniously  and  burglariously  did  steal,  take  and  eany  away  Iff 
[state  the  manner  of  taking]. 

Taken,  subscribed  and  sworn  to  before  me  I 


this day  of 


No.  102. 
Ittformathn  far  reeeiping  Mii^  good§, 

8TATS  OF  NEW  YORK,  *  ^  . 

OousTTOv y 

• ,  being  duly  sworn,  says  that  he  leddes  in 

the of ;  that,  on  the •...  day 

of ,  168..,  at  the  city  of ,  in  said  county, 

• ,  being  a  person  of  evil  name  and  fame  and  dis- 
honest conversations,  and  common  buyer  and  receiver  of  stolen  goods,  with 

force  and  arms 

of  the  value  of dollars,  of  the  goods  and  chattels  of 

by  ...  • •  • .,  then  lately  before  feloniously  stolen  of  the  said , 

unlawfully,  unjustly  and  for  the  sake  of  wicked  gain,  did  feloniously  receive 

and  have  the  said ,  then  and  there  well  knowing  the  said 

goods  and  chattels  to  have  been  feloniously  stolen;  that  the  facts  upon  which 
this  affidavit  is  based  are  as  follows :  [State  the  facts  and  circumstaoces.] 


Subscribed  and  sworn  to  before  me, ) 
this dayof ) 


No.  108. 

Ittformation  far  embemiemmL 


8TATB  OF  NBW  YORK,  )^. 

COUHTT  OF I 

, ,  being  duly  sworn,  deposes  and  says  that  he 

fsddesinthe of ;  that  on  or  about  the 

dayof 188..,  at  the  city  of 
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in  ttld  oounty,  one being  a  serruit  or  agent  oC 

•«.,  and  not  an  apprentice,  nor  within  the  age  of 

eighteen  years,  did  f etoniooalj  embezzle  and  convert  to  hie  own  uae,  without 

theaeientol  tlietaid the  property  of  the  taid 

• ,  which  had  come  into  poeooMioa  of  eaid 

as  such  servant  or  agent  by ••••••••• 


tebicribed  and  sworn  to  before  me, ) 
tlito dayof ) 


Ka  lOi. 


STATE  OP  NEW  YORK, )  ^ . 

COUNTTOV > 

• ,  being  duly  sworn,  says  thai  he  resides  in  the ••••• 

of ;  that  on  the dayof Instant^ 

at ,  in  said  county,  one did 

falsely,  maliciously  and  scandalously  frame,  make,  write  and  compose  in  a 
certain  false,  scandalous  and  libelous  writing  of,  concerning  and  against  the 
said ,  to  the  purport  and  effect  following,  to  wit: 


and  that  with  intention  to  scandalize  and  disgrace  the  said , 

and  to  bring  him  into  contempt,  infamy  and  disgrace,  the  said 

did  afterwards,  onthe dayof at 

the aforesaid,  openly  deliver  and  publish  to .the 

said  false,  scandalous  and  libelous ,  in  that  he  did • 


Sabeeiibed  and  sworn  to  before  me,  ( 
this dayof •     i 


Va  106. 
h^ifrmaiion  for  tMtwU  tnth  a  sharp  and  daang&tom 

STATE  OP  NEW  YORK, )  ^  . 

COURTTOF > 

,  being  duly  sworn,  deposes  and  aays  that  he 

raaidesinthe of •;  that  on  the 

dayof ,  188..,  at  the msaid 

county, with  force  and  arms,  in  and 

upon  the  said then  and  there  being,  did  make  an  assault, 

And the  said with  a  certain ,  the 
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Mild »  being  then  and  then  a  sharp,  dangeroui 

weapon*  which  Um  said ,  then  and  there,  in  hie 

lumd  had  and  held,  then  and  there  did  heat,  strike,  cat,  ftab  and 

wound,  with  Intent  npon  him,  the  said  ..••.••• ,  then 

and  there  felonioiuly  to  do  bodily  harm,  withont  Jwatiflable  or  ezcoiablo 
caiiae,  by 


Sahecrfbed  and  sworn  before  me,  \ 
the dayof i 


Ha  lOe. 

8TATB  OF  iraW  TORE, )  ^  . 

OouHTT  or ) 

,  being  duly  sworn,  sajt  that  she  resides  In 

the of ;  that  on  the •••  dayci 

188..,  at  the in  said  county, with  force 

and  arms,  under  promise  of  marriage,  did  seduce  and  have  illicit  connection 

with  one she  the  said • then 

and  there  being  an  unmarried  female  of  previous  cliaste  character,  by  [stats 
the  manner  and  circumstances]. 

Bubscribed  and  sworn  to  before  me, ) 
tills dayof I 


STATE  OF  NBW  YORK,  ^  ^ 


Va  107. 
If^ifrmathn  far  forff$rp, 

I 

COUMTT  OF. I 

,  being  duly  sworn,  deposes  and  ssysthat 

he  resides  in  the of ;  that  one 

at in with  intent  to  injure  and  defhtud, 

feloniously  did  falsely  make,  forge  and  counterfeit,  and  cause  and  procure  to 
be  falsely  made,  forged  and  counterfeited,  and  willingly  act  and  assist  in  the 

false  miJdng,  forging  and  counterfeiting,  a  certain ,  which 

said  false,  forged  and  counterfeited is  as  follows,  that  is  to 

■•7 

by  [slate  the  method  of  execution]. 

Bnbsoribed  and  sworn  before  me,  I 
this dayof i 
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No.  loa 

h^^rmoMan  agahut  Mardtrtif  ptn^n,  under  Chde  </  OriwimA  JVnirfMn^  IM^ 
STATE  OP  NBW  YORK, )  ^  . 

COITNTT  OF I 

of  Ko Street,  In  the  dtj  of 

being  duly  sworn,  says  that  she  is  the  wife  of. 

of  said  city;  that  she  complains  of  her  said  husband  of  being  a  disorderly  per- 
son, according  to  section  899  of  the  Code  of  Criminal  Procedure,  for  that  ha 
has  actually  abandoned  his  wife  and  children  without  adequate  support,  and 
has  left  them  in  danger  of  becoming  a  burden  upon  the  public,  and  he  n^lects 
to  provide  for  them  according  to  his  means.  Deponent  further  says  that  for 
several  days  last  past  he  has  actually  abandoned  his  family  without  adequate 
support,  and  left  them  in  danger  of  becoming  a  burden  upon  the  public,  and 
that  such  family  is  not  possessed  of  property  or  of  the  means  of  obtaining  s 
liyelihood  without  the  aid  of  such  husband. 


Bubscribed  and  sworn  before  me, ) 
tliis....daj  of I 


No.  109. 

h^^mMUon  agaimt  di»ord&rip  person^  under  Obdt  OHMmI  I¥oeBim$,  1 809. 

mMivid&n  %, 
BTATB  OF  NBW  YORK, )  ^  . 

COUKTTOF I 

of  No Street,  in  the  city 

of  Troy,  being  duly  sworn,  says  that  she   complains  of  her   husband, 

of  said  city,  of  being  a  disorderly  person, 

according  to  section  899  of  the  Code  of  Criminal  Procedure,  for  that  be 
threatens  to  run  away  and  leave  his  wife  and  children  a  burden  upon  the  puV 
lie,  and  that  such  family  U  not  possessed  of  property  or  of  the  means  of  obtain 
Ing  a  livelihood  without  the  aid  of  such  husband. 


Babacribed  and  sworn  before  me, ) 
this. .  •  .day  ci 188. .      ) 


'•••••• 
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Na  lia 

BTATB  OF  NEW  YORK, )  ^, 

OODIITT  OF. ••••••«••        I 

being  duly  sworn,  says  thalhe  nsid«  in * 

Oiatone toaperaon  in  said  city  [or  town],  of wlui 

inretendsto  tell  fortnnos,  and  where  lost  and  stolen  goods  may  be  found,  la 
that  he  poaseises  sapematoral  gifts,  and  to  the  end  that  he  extort  nonqr 
fdescribe  the  manner  of  operation,  etc.]. 

Sabicribed  and  sworn  before  me, ) 


this. .  •  .day  of. 


No.  111. 

l^fSMWMUIfiMl  lynml  dmrdmrlif  penon,  under  Obdt  Mmtnai  IVoctimi,  |  M« 

iuddifMmi. 
BTATB  OF  NBW  YORK, ) ^. 

OooHTT  or ) 

being  duly  sworn,  says  that  he  resides  al •• 

that  one is  a  person  who  keeps  a  bawdy  house  in  the  dtj  d 

and  a  house  for  the  resort  of  prostitutes,  drunkards,  tipplen 

gamblers,  habitual  criminals,  and  other  disorderly  persons,  in  that  he 


Bubsciibed  and  sworn  before  me, ) 


this. ... day  of. 


Kalia. 

htfbrmaU9mtipamMdbard0iiif  penon,  under  0^      OHWwgy  iVssiiitf^  |Mt 

nbdiniian  6. 
STATE  OF  NBW  YORK, )  ^  . 
Couutt  of y 

,  being  duly  sworn,  deposes  and  says  that  he  resides 

in ;  that  one is  a  person  in  the  dty  of , 

who  has  no  yisible  profession  or  calling  by  which  to  maintain  himself,  bat 
who  does  so  for  the  most  part  by  gaming,  in  that  he • 


Babseribed  and  sworn  before  me, ) 


tills day  of. 
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Vo.118. 
^11  mMimm  aigmmd  Hmrdm^  ptnon,  under  Chdt  ^  (Mminai  JVocaditn,  180%. 

BTATE  OP  IXEW  YORK,  )^. 

COURTTOF } 

,  being  duly  swom,  depoMt  and  saytthal  he  nild» 

in ;  that  one in  the  city  of 

is  a  Juggler,common  showman  and  mountebank,  who  exhibits  and  performs 
for  profit,  puppet  shows,  wire  and  rope  dancers,  and  other  idle  shows,  acts 
and  feats,  m  that  he  [describe  acts  complained  of]. 


Bubscribed  and  sworn  before  me,  { 
this dayof > 


No.  114. 
litfarwtaUm  ag&bmi  dmrdmrlif  ptnon,  ymder  Chde  ^  CWwfarfiVjsirfMn^  |Ml 

BTATE  OF  NEW  YORK, )  ^  . 
Rbnssblasb  Couhtt.      I 

,  being  dufy  sworn,  says  that  he  resuies  in ; 

that  one in  the  said  city  of ,  is  a  person  who 

keeps  in  a  public  highway  or  place  in  said  ci^of an 

apparatus  or  device  for  the  purpose  of  gaming,  and  who  goes  about  ezhibit* 
ing  tricks  and  gaming  therewith,  in  that  he  [describe  acts  complained  of]. 

Bubscribed  and  sworn  before  me, )  ^  . 
this dayof (     * 


Na  IIB. 
Ifl^bnnalim  aga/ML  dUordm^  penon,  under  €bd$  ^  QtimimaX  iVwiiiiiPi,  1 8M 

BTATE 

COUNTT  OF. 

,  being  duly  sworn,  says  that  he  resides 

in ;  that  one 

is  a  person  who  plays  in  a  public  highway,  or  place,  in  said  city  [or  town] 
with  cards,  dice  and  other  apparatus  or  device  for  gaming;  that  [set  out  tht 
specific  acts  complained  of]. 


OP  NEW  YORK,  J^. 
rr  OF I 


Subscribed  and  sworn  before  me,  \ 
this...  dayof i 
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Va  11& 

Jb^lnm§i;lkm0ffaiMiduar4miifP$r99nj  under  0bd$^0irimiMiDm$im4g  %  W^ 

§ubdiMtm9. 
BTATB  OF  NEW  YORK,  >  ^  . 

OUUJITI  OF I 

» bdng  dt4]r  fwoniv  Mjs  tliAt  ba  nMm 

Ib ;  that • , 

irlio  is  tn  habitual  criminal,  and  adjudged  such  at in 

in  the  State  of  New  York,  on  the day  of. .  • ,  was  found  im 

inaaidcityof asfoUowa: •..•••••• 

under  drcnnutanoes  giving  reaaonable  ground  to  hetieTO  that  bo  waa  intend- 
ing or  waiting  tlw  opportunity  to  commit  the  crime  of •••••••••  • ••  •  •  • 


Sabflcribed  and  iwom  before  me^ ) 
tide day  of ) 


Ha  117. 
a^itrmaiim  ^gaimi  kabthud  crimima^  under  (Mb  Orimfyud  Dmtimj^  %  SUt 

MftdMUm  1;  a2i0  g  8d9,  MfMMWbii  9. 

STATB  OF  NSW  YORK,  y, 
OOUHTTOV.... ) 

,  being  duly  ewom,  eays  that  ha  reeidee 

in ;  that • «  who  ia  an 

habitual  criminal,  and  adjudged  such  at ,  in •.•••, 

in  the  State  of  New  York,  on  the day  of  .  •  • ,  waa 

found  in ,  in  said  city  of ,  inpoeseieion 

of ,  a  deadly  and  dangerous  weapon,  and  in 

possession  of a  tool,  instrument  and  material 

adapted  to  and  used  by  criminals  for  the  oommission  of  crime;  said  posseerion 
was  asfoUowa: • • 


Babscribed  and  sworn  before  tto,  I 
this dayof I 
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6TATB  OP  NEW  YORE. )  ^. 

Couhttof t 

'    I, ,of  Uke  city  of ,  being 

duly  sworn,  says  that  one rrho  to  now  in  said 

d^  [or  town]  of ,  to  a  person  who,  not  haying  viBiM 

means  of  support,  liyes  without  employment,  in  that  he  [stale  ciicumstaut 
and  facts  leading  to  that  beUefJ. 

Sworn  and  subscribed  bef  oie  me,  I 
thto dayof \ 


let 


Va  119. 
h^i^maiUonagaindtagr^Mt.  under  CM$  OrimML  Broeeimw,  %  887,  siigdisfrfsnt 

8TATB  OF  NEW  YORK, )  ^. 

OomiTTOF 1 

,  being  duly  sworn,  says  that  he  resides  in 

Hie , of ;  that  •••••••••••«••• 

who  resides  in ,  to  a  person  who,  being  an  habitual  drunkard, 

abandons,  n^tocts  and  refuses  to  aid  in  the  support  of  hto  ftunily.  In  that 

he 


Bubscrlbed  and  sworn  before  me, ) 


thto dayof 


HaUa 
Mt^lnfnaiioni^tdMi^tVr^uU,  under  (^ 

STATE  OP  NEW  YORK,  }^. 

CoxnxTYOW > 

being  duly  sworn,  says  that  he  resides  in 

the of ;that 

who  resides  in ,  to  a  person  who  has  contracted  an  Infectious 

and  other  diseases  in  the  practice  of  drunkenness  and  debauchery  requiring 
charitable  aid  to  restore  him  to  heslth,  in  that  he 

Subscribed  and  sworn  bef  ore  me, ) 
thto dayof > 
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No.  181. 
h^brma/tkm  agaibui  tagramit  under  Chds  nf  ChimhuU  J¥oe§dm%  |  991, 

flTATB  OF  NEW  YORE, )  ^  . 
Cournnnm. ) 

,  being  dn^  flwonif  lays  UuU T 

who  resides  at ,  is  a  oomnuxft  pcostitatSb  who  has 

no  lawful  emplqyineiil  whereby  (o  maintain  herself;  that  she  [state  iMts  aad 
circumstances  on  which  affldavit  is  based]. 


Sobscribed  and  sworn  before  me^ ) 


this. dsjof. 


Ho.lfl9. 
/ybrwalfaa  sysiaif  ^agrani,  under  Code  ef  OrtmimA  Ft$etim^  |  8Rf 

STATE  OF  NEW  YORK.  )^  . 
Oomrrrov. i 

,  being  duly  sworn,  says  that  he  resides  Ib 

;  that ,  in  the  said  d^ 

of •  is  a  peraon  who  wanders  abroad  and  bogs  in  said  d^ 

aforesaid,  and  who  goes  about  from  door  to  door  in  said  dty,  and  places  him- 
self  in  the  streets,  highways,  passages  and  other  public  places  in  said  c.^,  to 
b^  and  reodTe  ahns»  in  that  he  [state  facts  and  dronmstanoes]. 


Bubsorlbed  and  sworn  before  me,  \ 


this di^of 


Ho.  198. 

hi/tfmMem  sysiaif  eevroni;  unSw  (Mm  ef  OritadmiiA  Ffnoeimn^  \  86T9 

eiiMkidon  0. 
STATE  OF  NEW  YORK, )  ^  . 
Comrrr  or 1 

,  oemg  amy  sworn,  says  that  he  resides  tn 

the ;  that In  aaid 

dty  [or  town]  of is  a  person  who  wandere  abroad  and  lodges 

in  taverns,  grocerios,  ale-houses,  watch  and  station-houses,  out-houses  market 
places,  sheds,  stables,  bams  and  uninhabited  buildings,  in  said  city,  and  in 


4  04  ^J'OKMS   TO  THE   CoDE 

tt0  open  alr«  and  not  giTiag  a  good  Mooasl  of  hbBMK,  it  ttat  te  [mI 
f acli  of  thb  am}, 

flnbfcribed  and  iwont  bef on  m^  } 
alia. di^of ) 


H0.IM. 

STATE  OF  HEW  YORK.  >  ^  . 

OomiTT  or 1 

•.... .9  being  duly  iwom,  aaiya  that  he ntSdaa  In 

;  that in  aaidci^of 

la  a  peraon  who.  haying  hia  Uce  painted,  diaooloied,  oorered  and  ooncealed, 
and  being  othorwiae  dJiigiilfieil  In  a  manner  calculated  to  prerent  hla  being 
IdentiAed,  iQ>pean  In  a  road  and  public  highway  In  aaid  ditj,  and  in  a  field, 
lot,  wood  and  incloauie  In  aaid  city.  In  that  [glre  facta  and  drcumataneea  In 
detail]. 

Bubacribed  and  awom  before  me.  I 


thla di^  of. 


Ho.ld5. 
/(/orwoftgw  ayaiaif  atyfwii;  ttii<tor  Oode  (>*n<wat  J¥fleiiiif^g867.<ifMWiifai  > 

BTATB  OF  NEW  YORK. )  ^  . 

OouBTT  or • I 

being  duly  awom,  aaya  thai  he  realdea  at 

in  the  city  [or  village]  of and  that 

; isa  child  between  the  agea  of  five  and  four- 
teen yeara,  to  wit.  of  the  age  of  nine  years,  having  auffldent  bodily  health  and 
mental  capacity  to  attend  the  public  schools,  and  that  on  the... .day  of 

1888.  in  the  city  of the  said. 

was  found  wandering  abroad  during  the  school  hours  in  the  streets  of  the  cit| 

of .a  truant  without  lawful  occupation,  in  that  [describe  acta 

and  circumstances]. 

fiubsctibed  and  sworn  before  me. } 
thla....di^of  ..«• ' 
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» 

Ho.  Ida. 

OTATB  OF  MEW  YORK.  )^, 

OOUBTTOF f 

,  being  do^  swoni*  dtpoMt  uid  Mjs  thai    he 

in that iaa  dia- 

orderly  child,  for  that .  .he deaerted  h. .  home 

without  good  and  aofflcient  cause,  and  kept  company  with  diaiolute  or  Ticioua 

pegona,  against  the  lawful  commands  of  h 

«nd  is  a  disorderly  child  within  the  intent  and  meaning  of  the  statute;  and  la 

of  the  age  of years;  that  the  facta  upon  which  thia  affldaTU  la 

based  are  as  follows:. 


Bubscribed  and  swoni  before  me,  { 


this...  .day  of. 


Vo.127. 

Information  against  persons  setting  chattels, 

«TATE  OP  NEW  YORK, )  ^  . 

County  of ) 

being  duly  sworn,  deposes  and  says  that  he 

fesidesin ;  that  he  did,  on  the day  of , 

188..,  hire,  loan  and  let  to  one ,  a , 

4Uiid  said did,  without  the  consent  of , 

who  is  the  owner  thereof,  sell  and  deliyer  the  same,  or  did  pawn  or  pledge 

the  same,  at ,  to  one ,  andoblained 

ihereon  and  therefor  the  sum  of 


fkibsorlbed  and  sworn  before  m^  \ 


thia day  of 


Ho.  126. 
JJlfhFwaitoii  iyaiaif  jjarswi  sOing  mai6rial,0ie.,fisrm$hi6d  to  b$  wmmffodkni. 


OTATS  OF  NBW  YORK,  )^. 
Couhttof I 


being  duly  sworn,  deposes  and  says  that  ha 

teddesinthe of ;  that  on  the 

day  of ,  at  the ,  of ,  one 

did  willfully  pawn,  pledge,  sell  and  conyert  to 
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h...  own  me,  nuUflfial.  to  wit: •• ••.      •  ...^ 

of  the  Talne of ,  furnlehed  to h. •  •  lij • ••••«• 

gor  the  purpoee  of  being  iminnf ertured  into hj 


Buhecribed  end  iwom  before  m^ ) 
thie dfljof I 


Ho.  IM. 

Information  against  fighting  animals,  etc. 

STATE  OF  NEW  YORK, }  ^  . 

County  of )     " 

,  being  duly  twom,  complftins,  deposes  and  says^ 

that  he  resides  in  the of ;  that  he  has  Just  and  re*- 

Bonable  cause  to  suspect  and  does  suspect  that  certain  of  the  provisions  of  law 
relating  to  and  affecting  animals,  and  especially  the  provisions  of  the  follow- 
ing laws  naade  and  passed,  :  "  to  prevent  prize  fights  and  fights 
among  game  animals/'  for  the  more  effectual 
prevention  of  cruelty  to  animals, 

are  being  and  are  about  to  be  vio- 
lated by  , 

at  and  within  the  particular  building  and  place  within  the , 

known  as ,  and  now  occupied,  kept  and  used  by 

Wherefore  this  deponent  prays  that  a  warrant  may  be  inunediately  Issaed 
and  delivered,  pursuant  to  the  statute  in  such  case  made  and  provided,  to  any 
person  authorized  by  law  to  make  arrest  for  such  offenses,  authorixing  him  to 

enter  and  search  such  building  and  place,  and  to  arrest  the  said 

by  whatsoever  names  they  may  be  known  or  called,  or  any  or  either  of  them 
there  present  from  violating  any  of  said  laws,  and  to  bring  such  person,  when 
so  arrested,  before  the  nearest  magistrate  of  competent  Jurisdiction,  to  be 
dealt  with  aooording  to  law. 

Subscribed  and  iwom  before  ma^  { 
this dayof I 


Ho.  180. 

Information  for  reckless  dnving. 

STATE  OF  NEW  YORK,)       . 

County  of ) 

,  being  duly  sworn,  deposes  and  says,  that  he 

resides  in  the of ;  that  one , 

who  was  then  and  there  driving  a  certain  carriage,  to  wit,  a « 
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iqKm  %  certain  tarnpike  road  or  public  highwaj  within  this  State,  to  wit, 

upon  a  certain in  the of , 

which  then  and  there  was  euch  a  turnpike  road  or  public  highway,  with  or 
without  paawngers,  hi  aaid  carriage,  did  then  and  there  at  the  time  and  place 
aforesaid,  willfnllj,  unlawfully,  wickedly  and  malidonaly  ran.  came  or  pei^ 
mit  to  be  run  his  horses  then  and  there  attached. 


Subscribed  and  sworn  before  me^  I 
this dayof i 


ITo.  181. 

Information  far  keeping  gambling  place. 

STATE  OP  NEW  YORK,  )  ^  . 

County  of j 

,  being  duly  sworn,  deposes  and  says  that  he 

resides  in  the of ;  that on 

the day  of ,  and  at  the  present  time,  did  and  does  keep 

a  room,  building,  arbor,  booth,  shed,  tenement,  boat  or  float,  to  wit: 

,  at in  the of to  be 

osed  or  occupied  for  gambling,  to  wit: ,  or  did  or  does 

knowingly  permit  the  same  to  be  used  or  occupied  for  gambling,  to  wit:  . . .  • 

being  the  owner,  superintendent  or  agent  of  a  room» 

buflding,  arbor,  booth,  shed,  tenement,  boat  or  float,  to  wit: 

at ,  in  the of ,  did  asddoei 

rent  the  same  to  be  used  or  occupied  for  gambling,  to  wit: •• 


Subscribed  and  sworn  before  me, ) 
this dayof i 


Ha  189. 

Information  for  keeping  pUtce  for  JlgfUing  aninuiUt  etc 

GOXTNTT  OF  BBNS8EI4ABR,  88  : 

,  being  duly  sworn,  says  that  he  resides  at ...  • 

;  that  on  the day  of » 

in  the  city  [or  town]  of ,  in  the  said  county  of ,  ont 

willfully,  unlawfully  and  wickedly,  did  keep, 

Qse,  was  connected  with  as interested  in  the  management 

of,  did  recelTe  money  for  the  admission  of  diyers  persons  to  a  certain  place, 
to  wit: for  the  purpose  of,  and  such  place  was 
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Ihrn  and  Ibero  kept  or  iiaed  f or  tlM  imrpote  of  ilfljhtiBg 

iMtft^  dogi,  ooeki  or  othflr  oraAtoreib  to  wil: 


Subtoifbod  and  sworn  b6f ors  me^  I 
Oiii di^of f 


Ho.  188. 

Information  for  confining  oow  in  a  crowded  condition. 

STATE  OP  NEW  YORK, )  ^  . 

County  of ) 

9  being  duly  flwoni,  dopoMt  and  nyi  that  he 

naidealBthe of ;  that,  on  the day  of 

,  at  the of Intheooon^of 

,  one wickedly,  unlawfoUy  and 

willfally,  then  and  there,  to  within ,  m  aaid  dty, 

did  keep  diTera  cows  for  the  prodaction  of  milk  for  market,  sale  or  exchange. 
In  a  crowded  and  unhealthy  condition,  or  did  feed  divers  cow%  then  and  there 

kept  l^  him,  the  aaid ,  on  food  that  produces 

impure,  diseased  and  unwholesome  milk,  to  wit,  distillery  wastes  usually 

called  swill,  or » in  Tlolation  of  the  statute  in  suoh  ease 

mads  and  provided. 


Buhserfbed  and  sworn  bef oie  me^  I 
this di^of I 


yo.184. 
Ii^bfmaMomfMrabtmdatii^maimdi  ermhMr§  <a  •  puMfaplesa 

8TATB  OP  NEW  YORK, )  ^  . 

OomnroF f 

,  being  duly  sworn,  deposes  and  si^  that  ha 

nsidesinthe of ;  that,  on  the day  of 

,  one • did  willfully,  unlawfully 

and  wicked^,  then  and  there,  abandon  to  die,  in  a  certain  public  phuse  in  said 

d^of  Albany,  to  wit a  certain  maimed, 

sick,  faiflrm  and  disabled  creature,  to  wit  [describe  the  particular  case  com 
plained  of]. 


Bubscribed  and  sworn  before  me* ) 
this day  of I 


J 
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Na  136. 

Information  for  wrongs  affecting  pubUe  moneys,  etc. 
JTATB  OF  NEW  YORK, )  ^  . 

OOUHTT  OF t 

being  duly  sworn,  depoiet  and  fays  that  1m 

feaidee  In  the ...of ;  that  one 

with  intent  to  defraud,  did  wrongfully  obtain,  receive,  oonvert,  pay  oat  and 
diflpoee  of,  or  who,  with  like  intent,  by  willfully  paying,  allowing  or  auditing 

«  falee  or  unjust  claim,  or  did  aid  or  abet in 

wrongfully  obtaining,  receiving,  converting,  paying  out  or  disposing  of 
money,  funds,  credits  and  property  held  or  owned  by  this  State,  or  held  or 
owned,  officially  or  otherwise,  for  or  on  behalf  of  a  public  or  governmental 
interest,  by  a  municipal  or  other  public  corporation,  board,  officer,  agency  or 
«gent  dT  a  dty,  county,  town,  village  and  civil  division,  subdivision,  depart- 
ment or  portion  of  this  State,  to  wit: 


flubscribed  and  swoni  before  me» ) 
this day  of ) 


Vo.  180. 

Information  against  person  having  custody  of  child  permitted  to  beg. 

STATE  OF  NEW  YORK, )  ^  , 

County  of j 

,  being  duly  sworn,  deposes  and  says  that  he 

resides  in  the of ;  that 

has  the  custody  of ,  a  child  under  the  age  of  fourteen 

years,  and  permits  and  n^ects  to  restrain  such  child  from  bt^gging,  gathering 
picking  and  sorting  of  rags,  and  from  collecting  cigar  stumps,  bones  and 
refuse  from  markets  in  said  city  of ,  in  that  he 


tebicrlbed  and  swoni  before  ma^ ) 
this dajof I 


)•• 
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No.  137. 

Tnfarmaiion  for  selling  mortgaged  property, 

BTATB  OF  NKW  YORK, )  ^  . 
ComnT  or I 

,  Mnff  duly  flwom,  dtpoMt  and  nys  that 

he  resides  in  tlM of ;  that  on  the day  of 

one gave,  executed  and  deliTered  to 

a  mortgife  upon  oertain  personal  property, 

towil: 

of  the  value  of doUara. 

Thai  afterwards  and  on  the day 188.  .at 

In  said  county  of            ,  while  the  said  mortgage  was  a  lien  on  the  said  per- 
sonal property,  the  said with  intent  to  defraud  said 

the  mortgagee  of  said  property,  or 

a  purchaser  of  said  property  from  said did  willfully, 

maliciously  and  unlawfully  sell,  assign,  exchange  and  secrete  the  aforesaid 

personal  property  so  mortgaged  or  sold  as  aforesaid  by  said 

to  said « by 


Bubecribed  and  sworn  before  me, ) 
this dayof I 


Ho.  18a. 

Information  for  setting  on  foot  fights  among  game  animals 

STATE  OF  NEW  YORK. )   ^  . 
Ck)UNTy  OF ) 

,  being  duly  sworn,  deposes  and  says  that 

he  resides  in  the of ;  that  on  the 

day  of at  the of in  the  county 

of one did  wickedly,  unlawfully  and  willfully 

set  on  foot,  instigate,  move  to,  carry  on,  promote,  engage  in  as  a  witness, 

aasistant,  umpire  or  Judge,  or  did 

towards  the  furtherance  of  a  premeditated  fight  or  contention  between  game 
birds,  game  cocks,  dogs,  bulls,  bears,  dogs  and  rats,  dogs  and  badgers  or  other 

Mttm^^ia^  to  wit: which  had  been 

theretofore  and  wbb  then  and  there,  to  wit:  on  the  day  aforesaid  at  the 

and  in  the  county  aforesaid,  oremeditated  by  certain 

persons 

who  then  and  there,  to  wit:  at  the  time  aforesaid,  and  in  the  place  aforesaid, 
did  have  the  ownership  or  custody  of  such  animals,  to  wit:  of  the  afore- 
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aaid In  Tldlatioo  of  tlM  atatate  in  looli  OMt  made  asd 

proTlded. 

Bobacrfbed  and  fwoni  before  me^ ) 
tide dajof > 


yo.180. 

Ii\fartncUion  against  pennittiug  a  place  to  be  kept  for  fighting  doge,  etc. 

8TATE  OF  NEW  YORK  )  ^  . 
County  op ' 

,  being  daly  swom,  depoeea  and  aaye  that  he  reeidea 

in  the of ;  that  on  the day  of 

one did  pennit  and  suffer  a  certain  place,  to  wit, 

to  be  kept  and  used  for  the 

pnrpoee  of  lighting  or  bfdting  bulls,  bears,  dogs,  coclu  or  other  creatorei,  to 

wit» he,  the  aaid 

beiiigthe ..thereof. 


Babacrfbed  and  awom  before  me, ) 
thia di^  of I 


lee.: 


Ho.  140. 

htf^rmmiioe^  a^oAut  pmrmm  arretted  wUhaut  wureaUfir  oommitting  fdm§  tfn 
4MM<%0refWfli^,  wniar  Ckfde  of  Oriminal  Proeedmre,  g  177,  evbdivMan  8. 

STATE  OP  NEW  YORK 
County  of.  .  • 

,  being  duly  sworn,  depoaea  and  says  that  he  la  a 

policeman  [or  other  officer]  in  the aforesaid;  that  having  reasona- 
ble cause  for  betiering  that  one conmiitted  the  crime 

of in he  arrested  him  without  a 

warrant  on  the day  of ,  at  aaid ;  that  the 

grounds  of  deponent  for  believing  that  said committed  aaid 

crime  are  as  follows :    [Describe  grounds  of  belief.] 


Bubacribed  and  sworn  before  me,  I 
thb    ....day of i 
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ira.141. 

BTATB  OP  NEW  YORK. )  ^  . 
CouHTTor ) 

,  being  dulj  Bwom,  depoiet  and  laystkal  1m 

if  A  policeman  [or  other  officer]  of  the ;  that  tlia  above- 
named  defendant  was»  on  the day  of • ,  188. ., 

about . . .  M.,  intoxicated  in  a  public  street  or  place,  (o  wit: 

•treet  in  said ,  contrary  to  law 


Babsciibed  and  sworn  before  me,  ) 
this dayof f 


No.  148. 
Ii^crmaUon  for  anavU  mUK  inUini  to  ramA  a  ttamtm  nf  Im  jfnan  mtA 

BTATB  OP  NBW  YORK, )  ^  . 

OOUKTTOF I 

,  being  duly  sworn,  deposes  and  says  that  he 

resides  in  the of ;  tliatonthe day 

d ,  188..,  at  the  in  said  county,  one 

with  force  and  arms,  in  and  upon , 

she  then  and  there  being  a  woman  of  the  age  of  ten  years  and  upwards,  vio- 
lently, forcibly  and  feloniously,  did  make  an 'assault,  and  her,  the  said 

,  then  and  there  violently,  forcibly  and  agalnsl  het 

will,  feloniously  did  ravish  and  carnally  know  [describe  the  mannar  of  effect^ 
ing  the  same]. 

Subscribed  and  sworn  before  me, ) 


Hila dayof 


Ho.  14a 
fy/&nMUon  affaini^a99aM  lo&h  intmt  to  raoUh a loomati  Mmdortkoago^  tm 

yean. 
STATE  OP  NEW  YORK,  )^  . 

ComrTTOF » 

,  being  duly  sworn,  says  that  he  resides  la 

;  that  on  the day  of ,  at 

In  said  county,  one ,  with  force  and  arms  in  and 

ttpon ,  she  then  and  there  being  a  woman  of  the  age 
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of  nine  yean,  Tlolently,  forcibly  and  feloniously  did  make  an  aasaulty  and  bar 

tkeaaid then  and  there  violently,  forcibly  and 

f donioiuly,  and  againal  her  wiU,  did  raviah  and  camalify  know  l^  [deacriba 
the  aaaanlt]. 


Bubectibed  and  aworn  before  m^  \ 
thia di^of ) 


Ha  144. 
^^rmtilhn  ffr  amamli  wUh  iiUtfU  to  ra/vM  uatnan  ^  Im  fiiflri  jud 

COUIITT  OF ML.* 

•  being  duly  awom,  deposeaand  aays  that  h* 

resideainthe of ;  that  on  the day  of 

,  188  ..^at ,  in  said  county, with 

force  and  arma^  in  and  upon ,  ahe  then  and  there  being  a 

woman  of  the  age  of  ten  yeara  and  upwards,  in  the  peace  of  GKkI  and  of  the 
said  people  then  and  there  being,  violently,  forcibly  and  feloniously,  did  make 

anaasault^  and  her,  the  said ,  then  and  there 

violently,  forcibly  and  against  her  will,  feloniously  did  raviah  and  camaUy 
know  by 


Taken,  sabacribed  and  sworn  before ) 
me,  thia  ....di^ of  ...•,188..     I 


jMttie9qfih§Buo$lifrBafi$Ju9iie^ 


Ho.  146. 

Ir^fomuUion  for  seizure^  etc. ,  of  gambling  apparcUus, 

OOtTKTT  OF.  •  • ,  M.  ; 

,  being  duly  sworn,  deposes  and  says  that  he 

resides  in  the of ;  that  one has 

committed  an  offense  against 

in  that  he  did 

and  has,  as  deponent  has  reason  to  believe  and  does  believe,  upon  his  person 

or  at ,  in  the .of ,  certain  articles 

of  personal  property,  to  wit: or  gambling  tables,  devices  or 

apparatus  for  the  purpose  of ,  or  public  or  private  lottery 

pottciea,  to  wit: ,  the  discovery  of  which  may  lead  te 

establiah  the  truth  of  add  charge  for  which  complaint  is  hereby  made  against 
said 

Wheref (»e»  deponent  preys  that  a  warrant  may  issue  as  provided  by  law  f  of 

the  arrest  of  said .for  diligent  search  to  be  made  for  such 

property,  tablea^  devlcea  or  apparatus,  and  if  found,  to  bring  the  same  before 
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the  magiitrate  or  Jottioe  iifuing  the  wamnt,  or  in  cue  of  hie  abeenoe  or 
taiability  to  act,  before  the  nearest  or  moet  aooeailble  magiatiate  in  the 
oountyif 


tabacribed  and  sworn  before  me 
%is....da7of ,  188 


me) 


••• 


FotiMjuitiM  {flf  Iiuitki  4if  ih$  Fm^ 


Ho.  146. 

Ii^armaiUon  for  ouauU  with  M&ni  to  M, 

OousTT  cfw ,m.: 

»  being  dulj  sworn,  deposes  and  says  that  he 

resides  in  the of ;  that  on  the of , 

188. ...»  at  the in  said  county 

with  force  and  arms,  in  and  upon  the  said 

then  and  there  being,  feloniously  did  make  an  assault,  and the  said 

,  with  a  certain ,  which  the  said 

then  and  there  in hand  had  and  held,  the  said being 

then  and  there  a  deadly  weapon,  and  such  means  and  force  as  was  then  and 
there  likely  to  produce  death,  feloniously  did  beat,  strike,  cut  and  wound 

with  intent  him,  the  said ,  then  and  there,  feloniously 

and  willfully  to  kill  by 


Subscribed  and  sworn  before  me, 
this.. ..day  of 


if  ore  me, ) 
.,188..     ) 


IWc$  JutUee  li9r  Jk$iu$  qf  fk§  Bue^ 


Ko.  147. 

hrfl»rmaiUan  agaiiui  Mtd  bagging,  €to.,  under  $6Mm  808,  Qfds  nf  Mmima 

Procedure. 
Oowncfw • ,  sa  .* 

,  being  duly  sworn,  deposes  and  says  that  hs 

resides  in ;  that  on  the day  of ,  188...., 

one ,  a  child  of  the  age  of years,  was  found 

begging  for  alms  and  soliciting  charity  from  door  to  door  in  the  said , 

and  was  found  begging  for  alms  and  soliciting  charity  in  a  street,  highwa| 

and  public  place  in  said  city,  to  wit 

In  that  ..he 


Subscribed  and  sworn  before  me, } 

I.,    i 


this.. ..day  of ,  188. 

(or  JuiUee  tf  fk§  Fuetl^ 
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No.  148. 

Ir^formcUion  for  mayliem. 

tSTATB  OF  NSW  YORK» )  ^  . 

CODBTTOV..** I 

,  being  duly  sworn,  depoees  and  nys  that  1m 

rerides  in  the of ;  that,  on  the day  of 

,  188..,  at  the of ,  one 

then  and  there  feloniously,  wOlfol^aiid 

maUdonsly  did,  on  puipose,  and  from  premeditated  design,  or  with  intent  to 
kill  or  oomniit  a  felony,  to  wit,  cut  out  or  disable  the  tongue  of  one 

.put  out  the  eye  of  one 

alit  or  dertn^  the  lip  of  one,  or  slit  or  destroy  the  nose  of  one 

,  cut  off  or  disable  a  limb  or  member,  to  wit: 

• of on  purpose ••• 

ty 


Snhmfbed  and  swom  bef oie  me, ) 
tida. .  •  .di^  of 188..    f 


Ho.  149. 
hifoftmMom  fat  mmnk  wanwU,  under  Chde  ef  OrimimU  IVoetiiur^  S  78i, 

8TATB  OF  NEW  YORK,  )^. 

COVXTT  OP > 


,  being  duly  sworn,  says  thai  he  rasidei  ia 

;  that  the  foUowlng  property. 


is  in  the  possession  of at , 

with  the  intent  to  use  it  as  the  means  of  committing  a  public  ofllonse,  or  is  ii 

the  possession  of ,  to  whom  said..... 

dellyered  it  for  the  purpose  of  concealing  it,  or  preventing  its  being  discoid 
ered;  that  the  facts  upon  which   this  affidavit  is  based  axe  as  followa 


Subscribed  and  swom  bef oie  me, ) 
this. .. .day of 188..    i 

BMc$  Juitiee  (or  JuiUe»  ^  fk§  Bnt^ 
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Blfofmailion  for  mahk  wamami,  wndtr  Chds  ^  OrtmimA  I¥dotimn,  tmtkm  79lt 

fiiMMMbna 
8TATB  OF  NBW  YORK.  J^  . 
OouaTTor... i 


..,  being  duly  vwoxn,  mjs  UuU  1m  ntidflt  l» 
;  that  the  following  property 


baa  been  uaed  as  the  meana  of  committing  a  felony  by 

at or  ia  in  the  poeaesnon  of 

at or  Ib concealed  in in... 

that  the  facts  upon  which  this  affidavit  is  baled  are  as  foDows: 


Subscribed  and  sworn  before  me,  I 
this di^of 188..     f 

Pak$Juttie$lprJuiHe$4(f^i%tu^ 


Ha  151. 

Information  for  atardk  warrami,  undor  Oode  4if  Qiminai  I¥o€tiiUf%  metim  7tl^ 

mMMdon  L 
STATE  OF  NBW  TORK,)^. 
Oouutt  or f 


„  being  duly  sworn,  says  that  he  festdes  ba 
that  the  following  property 


has  been  stolen  or  embessled  from at 

that is  the  owner  thereof;  that  said  property  has  bee» 

stolen  by and  is  now  in  his  possesion,  orthepoa- 

session  of at the 

aforesaid,  or  Is  concealed  in in  said 

that  the  facts  upon  which  this  affidavit  is  based  are  as  follows: 


Subscribed  and  sworn  before  me, ) 
this.....  dayof 188..     I 

BfUeo  JutUee  (or  Juitko  ^  fko  Buo^ 


ov  Cbdiinal  Frooedube.  417 

Ho.  162. 
Iilformmlionforfdkm^  or 


OTATBpy  raw  YORK, )  ^  . 

OUUMTI  OF. •• I 

,  being  do^  fwoni»  dtpoMt  Bod  nyi  thai  biB  teridflt 

In. ;  that  one at  the intlio 

county  of aforesaid,  on  tlie day  of 

188..,  did  felonlouBly,  wrongfully,  unjustly, unlawfully,  wickedly,  willfully, 

oorruptly,  falae^,  maliciouBly  and  knowingly  Tioiate  chapter of  tlie 

"•wa  of  tlie  State  of  New  York,  passed in  that  be  did. ..  • 


Bobieribed  and  swoni  before  me, ) 
tkta....di^(tf 188..     f 

BfUc$  JuiUe»  {or  Jtulht  qf  th$  I%§m\ 


Hal5& 
8TATB  OF  MEW  YORK, )  ^  . 

GUUMTI  OV. .  •  • ••.       ' 

,  being  duly  sworn,  deposes  and  says  that  he  rasideB 

In street  in  the ,  in  the  county  aforesaid 

that  on  the day  of ,  in  said  city,  one 

did  malicioualy,  unlawfully,  willfully  and  wantonly 

hy 


Bobserlbed  and  sworn  before  me, ) 
IhlB di^ol 188..     ) 


Ha  164. 

Information  for  overdriving,  etc.,  any  living  creature, 

STATE  OP  NEW  YORK, )  ^  . 
County  of • . .       ) 

beix^  duly  sworn,  deposes  and  says  that  he 

iesides  in  the of ;  that  on  the day  of 

188.  .at  the of one did  willfully^ 

unlawfully,  wickedly,  or  cause  or  procure,  to  overdriye,  oyerload,  torture, 
tonneat,  deprive  of  necessary  sustenance,  unnecessarily  beat,  cruelly  beaV 
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ne^dleiiKy  mutOite,  needleidy  kill,  ft  certain  liTlng  oreatare^  to  wit 
I7  then  and  thero 


flabeoribed  and  awom  before  me, ) 

I.,     f 


Ihii day  of 188. 

jMio$  IutUe$  (or  Judk$  <f  a#  Ftmi^ 


Vo.  166. 
/il^bnnatfMi  for  amnvU  mUk  Mml  0  vn  mUkJkr^ 
BTATB  OP  NEW  YORK,  )^. 

OomiTT  OF. I 

,  being  duly  sworn,  depoeea  and  eaya  thai  he 

leaides  hi  the of ;  that  on  the day  of 

188.  .at  the in  said  coanty, with  foroe  and 

anne,  in  and  npon  the  body  of in  the  peace  of  theeaid 

people,  then  and  there  being,  feloniously  did  make  an  assault,  and  to,  or  toward 

and  against the  said a  certain 

then  and  there  loaded  and  charged  with  gunpowder  and  lead,  which  the  said 

then  and  there  had  and  held  the  same,  being  then 

and  there  likely  to  produce  death,  wUlf uUy  and  (feloniously  did  then  and 

there  shoot  off  and  discharge  with  intent  him  the  said 

therein  then  and  there  feloniously  and  willfully  to  kill   

^ 


fiabscribed  and  sworn  before  me,  \ 
thli of. 188..  I 


FaUki  Ju9tio$  (or  JutUm  if  a#  Ami)l 


Vo.  166. 

InformcMon  for  murder  perpetrated  fivm  deliberate  den^n, 

STATE  OF  NEW  YORK, )  ^  . 

County  op ) 

,  being  duly  sworn,  deposes  and  says  that  he 

resides  in  the of ;  that  one , 

of ,  in  the  county  of ,  on  the day 

of ,  188 . .,  with  force  and  arms,  did  then  and  there  felonionaly, 

willfully  and  intentionally,  and  from  a  premeditated  and  deliberate  design  to 

effect  the  death  of  one ,  kill  theaiiid 

1^ 


fiabaeribed  and  sworn  before  me, } 

I..     » 


this.. ..day  of ,188. 

BfUc$JuaUc${arJwiiee^ih0Bue^ 
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No.  157. 

Information  for  mantlanghter ,  first  degree  ^JaUing  uriborn  quick  child, 
iTATB  OF  ireW  YORK.  }^. 

OOHMTT  OV. ••• •       I 

,beiQg  duly  0woni,depoMt  and  Mji  lliat.*te 

midetintlie of ;  that  on  the dayoi 

1 188. •.•,9% ,  in  the  ooonty  of « 

one did  f eioniooaly  and  wUlfally  kill  an  nnbom  tgaUk 

child  l^  an  ii^uy  to  the  mother  of  inch  ohild,  in  thai  ..he  did 


Snhecflbed  and  fwon  before  mab  { 
thia....dajof .186..    I 


FatoiJfuU6$(arJk$lk$^a§IUt^ 


Va  168. 
Information  for  aUowitig  disabled  animals  to  lie  in  highways,  etc. 
STATE  OP  NEW  YORK, )  ^ 

County  of ) 

being  dill  J  fwom.  deposes  and  si^that 

he  resides  in  the of ;  that  on  the dajof 

,  188. .»  at  the ,  one , 

then  and  theretofore  being  the  owner,  driver  or  in  possession  of  a  certain  old* 
maimed  and  diseased  horae  or  mole,  which  had  theretofore  been  tamed  laose 

or  left  disabled  in  a  certain  street,  lane  or  public  place  in  said 

to  wit, did  unlawfully,  willfully  and  wickedly, 

for  more  than  three  hours  after  knowledge  of  such  dimbllity,  allow  soch  hotie 
or  mule  to  lie  In  a  certain  street,  lane  or  public  place  in  said  d^  theraii^ 
to  wit, 


fiubsciibed  and  sworn  before  me,  \ 


thfti.  •  •  .day  of.  ••••••  •188.  • 

B^  JMto  (M*  .IkiMM  ^  a#  Ami^ 


Va  159. 

Information  for  carrying  creatures  in  a  cruel  manner. 

STATE  OF  NEW  YORK, 
County  of 

,  being  duly  sworn,  deposes  and  says  that 

he  raeides  in  the of that  on  the day  of 

188. .  one did  wilfully. 


>  ss,: 
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Qnlawfal^  and  wickedly  cany  or  cuued  to  be  earned  in  or  vpoa 

a  oertain  craetiire,  lowit» 

inacnieland  fai»«nif^p  manner^  I7  then  and  theie 


telMoribed  and  fwom  before  me, ) 


Uda. . .  .d^  of 188. 

Mie$  J^u^  (fir  Jmlk$  ^  Os  Bf^e^ 


Va  laa- 

Information  for  murder  perpetrated  in  eommierion  ofafeUmy. 

STATE  OF  NEW  YORK,  )  ^  . 
County  OF ) 

,  being  duly  twom»  depoeee  and  fays  thai  be  leildei 

intbe of ;  tbatonthe day  of 

188..,  at  the of In  the  county  of 

one did  felonioiiBly  and  willfully  and  intentioiiallj,  whikl 

engaged  in  the  commlaBion  of  a  felony,  kill  one in  tiwi 

be  did 


Babicribed  and  awom  before  m^  ) 
tUi dayof 188..     I 

PBilk$JuttUe${firJuttUe$<fA$Fm§t^ 


Va  161. 

Irtformation  for  murder  perpetrated  by  an  act  dangerous  to  others, 
STATE  OF  NEW  YORK, )  ^  . 

County  of ' 

,  being  duly  sworn,  deposes  and  says  that  he 

reddes  in  the of ;  that,  on  the day  of 

,  188..,  at  the of ,  in  the  county 

of ,  one did  feloniously,  willfully 

and  intentionally,  by  an  act  immediately  dangerous  to  others,  and  evincing  a 

depraved  mind,  regardless  of  human  life,  did  kill  one ^ 

although  without  any  premeditated  dedgn  to  effect  the  death  of  any  par- 
ticular individual,  in  that  ..he  did 


Babscribed  and  sworn  before  me,  \ 
tills. ..  .day  of 188..    f 


OF  CbHIINAL  PaOC£D0HB.  421 

No.   162. 


Information  for  injury  to  animal,  by  actor  neglect, 

i 

GOUBTT  OF 


STATE  OF  NEW  YORK, »      . 


•  being  duly  twoni,  ^epoMt  aiid  njB  thftt  lie 

tesideelnUie of ;  that  on  the d^ 

of 188..,  at  the ,  In  the  ooontyof 

one did,  by  his  act  or  neglect,  wiOfully,  wickedly 

and  maliciously  kill,  maim,  wound,  injure,  torture  and  cruelly  beat  a  certain 

liorse,  mule,  oz,  cattle^  aheep  or  other  animal,  to  wit: 

belonging  to  him  the  said or  to  one 

by  then  and  there 


Subscribed  and  s?roni  before  me, ) 
this day  of 188..     ) 

FMc$  Judk$  (or  Jiutke  ^  a§  I^tu^ 


Information  for  malicious  mischief 

STATE  OF  NEW  YORK, )       . 

County  op ) 

,  being  duly  sworn,  deposes  and  says  that  be 

fesides  in ;  that  one 

on  the day  of 188. .,  at  thei of 

did  maliciously  or  wantonly  injure  or  deface  a  monument  or  work  of  art, 
building,  fence  or  other  structure,  or  did  destroy  or  injure  an  ornamental 
tree,  shrub  or  plant,  situated  on  a  private  ground  or  on  a  street^  public  place, 
public  or  private  way  or  cemetery;  or  did  paint  or  print  upon  or  in  any  othei 
manner  place  upon  or  affix  to  any  stone  or  rock,  not  a  part  of  a  building,  or 
upon  or  to  any  bridge  or  tree,  words,  letters,  characters  or  devices,  stating, 
referring  to  or  advertising,  or  intended  to  state,  refer  to  or  advertise  the  sals 
or  manufacture  of  any  property  or  article,  profession,  business,  exhibition, 
amusement  or  place  of  amusement,  or  other  tldng,  or  did  direcUy  or  indirectly 
cause  any  such  act  to  be  done,  or  shaU  aid  therein,  by 


Subacribed  and  sworn  before  me, ) 


this day  of. 188.. 
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Vo.ld4. 
U  to  obtain  ieareh  warranty  nndtr  (Ms  <f  OrimkuU  R^iouodmrB,  %  '19k 


STATE  OP  NEW  YORK,  )^  . 

COUHTY  OF i 

being  dvJj  flwom»  my  that  lie  leridee  ai 

,  In  the  laid  oounty  of ;  that,  at 

aforesaid,  on  the  night  of ,  certain  goods  and 

thatteia,  to»wit  [describing  them]  were  stolen  and  carried  away  from  his 
residence  without  his  knowledge  or  consent,  and  that  there  is  probable  cause 

for  suspecting  that  one ,  residing  at  No 

street,  in is  the  party 

who  stole  and  carried  away  said  goods  and  chattels;  and  that  said  goods  and 

chattels  are  now  secreted  in  the  house  of  the  said » 

at  No. street,  hi 


Babscribed  and  sworn  before  me^ ) 
this. . . .  day  of 188 . .     I 


No.  165* 
I^rm  qf  »eareh  warranty  undor  (Ms  ^  (hirnk^  I¥ccid^ 

STATE  OP  NEW  YORK, )  ^  . 
Ck>uirrr  of ) 

IN  THE  NAME  OP  THE  PEOPLE  OP  THB  STATE  OP  NEW  YORK: 

To  any  peace  officer  in  the  county  of. 

Proof  by  affidavit  having  been  this  day  made  before  me,  by 

that  the  property  hereinafter  described  was  stolen  or  embezzled;  that  there  is 
probable  cause  for  believing  that  the  said  property  was  stolen  or  embezzled, 
you  are  therefore  commanded  in  the  day-time,  or  at  any  time  of  the  day  or 

night,  to  make  immediate  search  on  the  person  of , 

or  in  the situated • 

for  the  following  property: ,  and  if  yoa  find  ths 

same,  or  any  part  thereof,  to  bring  it  forthwith  before  me,  at » 

in  the 

Dated  at ,  the  ... .  day  of. . . 


•  I  •  •  • 
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Vo.  16& 
Smnh  wmrrmU,  umlar  Cbd»  qf  Oriminal  J^roeednm,  1 7M^  9iM$Mm  Sl 

STATE  OP  NEW  YORK, )  ^  . 

OOUHTT  OF. •••       I 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK 
T9  

Proof  by  affidavit  hayjx^  been  thia  day  made  before  me,  by , 

Uiat  the  property  hereinafter  described  was  used  as  the  means  of  oommitUng 

a  felony,  to  wit: ;  that  there  li  probable  cause  for 

believing  that  the  property  hereinafter  described  was  used  as  the  means  of 
committing  a  felony,  to  wit: ;  you  are  therefore  com- 
manded in  the  day-time,  or  at  any  time  of  the  day  or  night,  to  make  immedi- 
ate search  on  the  person  of ,  or  in  the » 

situated ,  for  the  following  property : 

and  if  you  find  the  same,  or  any  part  thereof,  to  bring  it  forthwith  bef on  ma^ 
at ,  in  the 

Dated  at ,  the  ....day  of 


Vo.  167. 

JJMunft  0  9$areh  wurranit  nnd&r  (Ms  Oriminal  JVoeedwrs,  %  80QL 

I,  the  undersigned,  to  whom  this  warrant  was  delirered  for  executicm,  dj 

hereby  certify  that  I  did  this day  of take  the  property 

therein  described  from at 

unier  and  by  virtue  of  this  warrant,  and  an  inventory  has  been  taken  of  tlili 
property  which  is  hereto  annexed. 

Dated  at ,  the  ....  day  of 

A.B, 

ChntkM$(orM0r^glkm% 


Na  lea 

Seareh  ioarrant,  undmr  Cods  Orimhud  iV^eetfufv,  g  799^  mMtkkkm  & 
STATE  OP  NEW  YORK,  )^  . 

Ck>U]fTTOF ) 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OF  NEW  YORK 

To  

Proof  by  affidavit  having  been  this  day  made  before  me,  by. 

that  the  property  hereinafter  described  is  in  the  possession  of 

with  the  intent  to  use  it  as  the  means  of  committing  a  public  offense,  to  wit, 

or  is  in  the  possession  of to  whom  said 

delivered  it  for  the  purpose  of  concealing  it  and 

preventing  its  being  discovered;  that  there  is  probable  cause  for  believing  thai 

the  property  hereinafter  described  is  in  the  possession  of 

with  the  intent  to  use  it  as  the  means  of  committing  a  public  offense,  to  wit, 
or  is  in  the  possession  of 


424  .  FOBHS  TO  THE   CoDE 

to  Whom  Mid deliTerad  h  f or  the  purpoMoC 

eonoealing  il  and  prereiitiiig  it  being  dieoorered. 
Ton  are  therefore  eommanded  in  the  day-time,  or  at  any  time  of  the  daj  e» 

night,  to  make  immediate  search  on  the  person  cKf 

or  in  the situated for  the  foDowiog  propeHj: 

and  if  yon  find  the  same,  or  any  part  thereof,  to  bring  it  forthwith  before  mab 
at In  the 

Dated  at »the day  of 


Va  lea 

JkiMlAlfy  AfUf  ^ffidttftH  m0ttiO  tif  pViJpBHif  IflftMl  HfUMT  iSWVa  1tfllT0frf, 

(M$  Orindma  Proeedun,  gg  805,  800. 
8TATB  OF  NEW  YORK,  )^  . 

COUKTTOF ) 

Inventory  of  property  taken  by  the  nndenigned,  under  and  punoant  to  tiie 

annexed  warrant,  made  publicly  and  in  the  presence  of ,  from 

whose  poesesrion  it  was  taken,  and  of the  appUeant  for 

the  warrant 

Dated    

PoUeeman  (or  Mm'  0jfcer\ 

I, ,  the  oflHoer  by  whom  the  annexed  warrant 

was  executed,  do  swear  that  the  above  inventory  contains  a  troe  and  delailsA 
account  of  all  the  property  taken  I7  me  on  the  wairant 


Bubacribed  and  sworn  befbro  me, ) 
this dayof > 


Va  170. 

Bue^ffrpnfpm1fiakmfmier$$(Mr€hwemrani^um^ 

8808. 

1, ,  a  constable  [or  other  officer]  of  the 

of ,  have  taken  under  a  search  warrant  issued  I7 • 

ajusdceof  the  peace  [or  other  officer]  of  the •••. 

I ,  from  whom  it  was  taken,  or  in  whoae 

It  was  found,  or  from ,  in  the  said ,  when 

the  property  hereinafter  described  was  found,  no  person  being  there^  t«ie  foDov 
Ing  described  properQr*  to  wit: 

OonMbiU  (or  eih&r  4iflem% 
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Ha  171. 
Wmrmn^iJ^ diiordeHif  p^non^  under  Obd0  (himinall^roetdmt^  %Wk 
POUCB  COURT  (OR  JU8TICB8'  COURT). 
9i  ITB  OP  NEW  YORK,  { ^ . 

lOUHTTOF I 

TN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YOBKt 
To  

\fherea$,  Infonnation  on  oath  haB  this  day  been  dufy  made  by 

-of  the  city  of in  the  county  of ,  before  me, 

•one  of  the  police  Justices  [or  Justices  of  the  peace]  of  tibe  said  dtj  of 

,  that  on  the day  of ,  188..,  at  the 

•city  of ,  in  said  county,  and  for  seyeral  days  last  past,  coo 

was  and  is*  adisorderly  person,  for  that  he  has 

actually  abandoned  his  wife  and  children  without  adequate  support,  and  has 
left  his  wife  and  children  in  danger  of  becoming  a  burden  upon  the  publio; 
«nd  has  n^lected  to  provide  for  his  wife  and  children  according  to  his  means, 
Against  the  peace  of  the  people  of  the  State  of  New  York  and  the  form  of 
the  statute  in  such  case  provided. 

We,  therefore,  command  you  forthwith  to  apprehend  and  take  the  body  of 

the  said and  bring  him  before  the  said , 

at  the ,  in  the  said  city  of ,  for  examina- 
tion, with  this  warrant  and  a  return  of  your  doings  thereon  indorsed,  to 
answer  the  said  complaint,  and  to  be  dealt  with  according  to  law  Heraof 
fail  not  at  yoor  peril 

Witness,  the  said ,  at  the  city  of 

in  the  county  aforesaid,  the day  of 


Bifiiee  Jtutiee  (or  Juatie$  qf  ihs  Bum), 

Hvia. — To  sdspt  tlM  sbora  foim  for  ooch  PabdiTldon  of  1 889^  Imart  tltm  tlM  Hv  ta  i 
abovo  tkft  labsluoooC  MchraMivlslon  m  the  gmo  raqalnt. 


Ka  172. 

Behtm  0  warrant  i^foinit  duordmiff  ptntm. 

By  virtue  of  the  wiUdn  warrant  I  have  arrested  the  within  namrt 

,  and  now  have  him  before  the  magistrate  by 

whom  this  waRanl  was  isiaed. 

Dated,  etc  A.  K, 

ChnttaNe  (or  oiksr  qfkffi. 
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Ha  1781 

OfmmiknmU  qfdtmffdmiif  fwnM,  under  Chd§  af  OHminiA  Frootiimn^  |  IML 

The  within  named hsTiag  been  bioaglii  beta* 

Be  nnder  this  warrant,  la  committed  for  examination  to  the  aherifl  of  the 
eoontjof 

A*  B.f 


Ha  178i. 
CMr  Aol  emit  AiiMkltf  Ml  Afudiqr,  «nd0r  (Mf  nf  CWMaal  iVsMeinfv,  g  ITU 

I  do  hereby  order  and  direct  that  the  arrest  on  the  within  warrant  m^  b* 

■ade  on  Sondaj  or  at  night 

A.B. 


Na  174. 
Wmrw^totommUaMld  andir  the  age  itf  mitm  }feta%^ Pka  pf  gmjhn. 


STATE  OP  NEW  YORK, 
County  OF 


[m.; 


IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK; 

To  umd 

to  the  superintendent  of  the  Haurn  of  Btfuge  for  the  BtfermaUon  qf  Juvenile 
DeUnquents,  in  the  city  of  Neto  York,  Grbbtino: 

Whereas,  On  the day  of ,  188. ,, 

was  brought  before  me, ,  one  of  the  Justices  of  tlie 

peace  in  and  for  the  county  of ,  charged  on  the 

oath  of.  wliich  oath  was  1)elieyed  byme^ 

the  said  Justice,  with,  on  this  present  day,  at  the  city  of 

And,  whereas,. The  said  Justice,  immediately  and  before  any  further  proceed- 
ings were  liad,  informed  the  said of  the  diarges 

against  h. ..  and  of  h...  right  to  the  aid  of  counsel  in  every  stage  of  tlie 
proceedings,  and  the  said  cliarge  was  then  and  there  distinctly  read  and  stated 

to  the  said t  and  he,  the  said ^ 

was  given  a  reasonable  time  to  send  for  and  advise  with  counsel. 

And,  tehereas,  He,  the  said did  thenand  thero 

plead  guilty  to  the  said  charge. 

And,  teh&reas.  It  was  ascertained  by  said  Justice  that  said 

was years  old  on  the day  of ,  188. . 

And  whereupon  the  said  Justice  did  thereupon  adjudge  and  determine  that 

Hie  Baid ^^  guilty  of  the  aforesaid  charge  and 

offense,  and  the  said ^a«  thereupon  convicted  of 

the  charge  and  offense  aforesaid;  and  it  was  adjudged  and  determined  by  me 
that  the  said should  be  committed  to.  and 
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oonflncd  ia,  the  House  of  Refuge  for  the  Ref ormation  of  JuYenile  Delinquent! 
fn  the  citj  of  New  York,  until  he  should  be  thence  diachazgecl  aooonling 
lo  law. 

Now,  therefore,  you,  the  said  sheriff,  constable  marshal,  or  policeman,  art 

commanded  forthwith  to  conyey  and  deliver  the  said 

Into  the  custody  of  the  said  superintendent  And  you,  the  said  superintend- 
ent, are  hereby  commanded  to  receive  the  said 

into  your  custody,  in  the  said  House  of  Refuge,  and  h.  • .  there  safely  keep 
untL  .  .he  shall  be  thence  discharged  according  to  law. 

Gtven  under  my  band,  at aforesaid, this.... day  of ,188.. 


Judice4tfthsJPitaM{arBaie$Judk$y 


Vo.  176. 
WarratU  %mi$r  Ioim  io  prmmU  prk$  AfhU,  erudtg  0  animaU,  eia 

t9TATB  OF  NBW  YORK, )  ^  . 
Oomrnr  OP -  s 

m  THE  NAME  OF  THB  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 

lb  

Grbxtino: 

Whereoi, has  made  complaint,  under  oath,  to 

and  before  me, ,  a  police  Justice  [or  Justice  of 

Che  peace],  in  and  for  the. ;  that  he  has  Just  and 

reasonable  cause  to  suspect,  and  does  suspect,  that  certain  of  the  provisions 
of  law  relating  to  and  affecting  animals,  and 

to  prevent  prize  fights 
and  fights  among  game  animals, 

are  being  and  are 

about  to  be  violated  by at  and  within  the  particular 

building  and  place  within  the  city  and  county  aforesaid,  known  as 

and  now  occupied,  kept  and  used  by 

Now,  therefore,  I, ,  police  Justice  [or  Justice  of 

the  peace]  as  aforesaid,  do  authorize  you  to  enter  and  search  the  said  building 

and  place  within  the known  as 

and  to  arrest  the  said by  whatsoever  names  they 

may  be  known  or  called,  or  any  or  either  of  them  there  present  found  vio- 
lating any  of  said  laws,  and  to  bring  such  person  when  so  arrested  before  the 
nearest  magistrate  of  competent  Jurisdiction,  to  be  dealt  with  according  te 
kw.    Hereof  fail  not  at  your  peril. 

Witness  the  said in  the  county  aforesaid,  the 

• day  of 

A.  B. 

Mtc$  Judk$  {&r  JiuUe$  &f  iJU  Btam\ 


1 
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No.  176. 
Warrant  far  seizure  of  gaming  apparatus,  etc, 
BTATB  OF  NEW  YORK, )  ^  . 

COUNTT  OF ) 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NKW  YOBK 
To  

Wh&reas,  Complaint,  on  oath,  has  been  duly  made  before  me, 

police  Justice  [or  Justice  of  the  peace]  of  the 

ihftt  one 

We,  therefore,  command  you  forthwith  to  arrest  the  said 

;  to  make  diligent  search  for  such  property,  XMm, 

derices  or  apparatus;  and,  after  demanding  entrance,  to  break  open  and  entet 
■aid  house  or  place,  and  any  house  or  place  wherein  such  gambling  tableib 
establishment,  devices  or  apparatus  shall  be  kept,  and  to  seize  the  aforesaid 
gambling  tables,  establishment,  apparatus  or  devices,  and  deliver  the  same  to 

of  the and  to  retura 

this  warrant  with  your  doings  thereon,  indorsed  to  me,  the  said 

at  the in  the  said 

or,  in  case  of  my  absence  or  inability  to  act,  before  the  nearest  or  moei  accea- 
sible  magistrate  in  the  county  of Hereof  fail  not  at  your  peril 

Witness  the  said at  the in 

the  county  aforesaid,  tlie day  of 188. . 


Miee  JuMtiee  {or  JusUm  nf  tha  JRmwX 


No.  177. 

Warraril  for  rtfadng  or  neglecting  to  obey  whpoma,  undar  (Mb  ^  CWmfait 
Procedure,  %%  610,  962;  (Me  of  Oiml  Proeedure,  gg  8,  0, 10,  2870-8871 

STATE  OF  NEW  YORK,  >  ^  . 
County  of ) 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 

7b 

and  to  the  keeper  qf  the  common  JaU  <f 

the  county  of 

We  command  you  and  each  of  you  that  you  attach 

and forthwith  bring  before  our  said court,  in  and 

for  the at  the ,  then  and  there  to  answer  for  a  certain 

contempt  in  refusing  or  neglecting  to  attend  the  said  court  and  give  evidenoa 

before  the  said  court,  in  obedience  to  a  subpoena  duly  served  on 

as  a  witness  on  behalf  of  the concerning  a  certain 

pending  in  said  court  against for and  have 

you  then  and  there  this  writ  And  you  are  further  commanded  to  detain 
in  custody  until  discharged  by  our  said  court 

Witness, ,  Esquire,  one  of  the  police  Justice  [or  Jnatieei 

9f  the  peace]  of  tlie this day  of 


PoUee  Juetiee  (or  Juetiee  of  the  Pne^ 
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I 


No.  17a 

WarrotUfarhdbihua  criminal,  under  Code  0f  Orinwnal  IV^etimt,  |  511^  «ii^ 

dhm(ml,ondi9M,mMM§bm9. 

BrATB  OP  NEW  YORK. 

OOUKTT  OF 

IN  THS  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 

To  

Whereoi^  Complaint  has  this  day  been  made  by.  •  • , of  the 

of on  oath,  before ,  one  of  the  Joatioet 

of  the  peace  of  the [or  police  Justice]  of  the  said  dty,  thai  oa 

the day  of 188.  .at  the in  said  coun^,  one 

who  is  an  habitual  criminal^  was  foond  in  posses- 
sion of a  deadly  weapon,  and  in  possession  of 

a  tool,  instrument  or  material  adapted  to  and  used  by  criminals  for  the  com- 
mission of  crime,  without  being  able  to  account  therefor  to  the  satisfaction 
of  the  said  Justice,  against  the  peace  ,of  the  people  of  the  State  of  New 
York,  and  the  form  of  the  statute  in  such  case  provided;  we  therefore  com- 
mand you  forthwith  to  take  the  body  of  the  said , 

and  bring  h. .  before  the  said ,  at  the court-room,  in 

the  said ,  with  this  warrant,  and  a  return  of  your  doings 

thereon  indorsed,  to  be  dealt  with  according  to  law.  Hereof  fail  not  at  youf 
periL 

WJtneas,  the  said ,  at  the in  the  county  aforesaid* 

the day  of 


Ju^ic$  af  <As  Pmm  (^r  iWM  JMMo$y 


No.  179. 

fforraiil/if  ikoMNurfsrAii^naf,  und&r  Code  <^  Ori/nUnal  AvosdiMV,  g  618,  siiMI^ 

ti&Um  2,  and  g  899,  tubdiiMcn  9. 

STATE  OF  NEW  YORK,  I  ^ 

99m 


County  of 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK; 
7b  

Whereoi,  Complaint  has  this  day  been  made  by ,  of  the 

city  of ,  in  the  county  of ,  on  oath,  before ., 

one  of  the  Justices  of  the  peace  of  the [or  police  Justice],  of 

the  said ,  that  on  the day  of ,  188..,  at  the 

city  of ,  in  said  county,  one ,  who  is  an 

habitual  criminal,  was  found,  without  being  able  to  account  therefor  to  the 

satisfaction  of  said  Justice,  in ,  in  said  city,  under  cir- 

cmmstances  giving  reasonable  ground  to  believe  that  he  was  intending  and 

waiting  the  opportunity  to  commit  some  crime,  to  wit,  the  crime  of , 

against  the  peace  of  the  people  of  the  State  of  New  York,  and  the  form  ol 
the  statute  hi  such  case  provided;  we  therefore  command  you  forthwith  to 


430  FoBMd  TO  THB   GoDB 

likie  the  bod  J  of  the  Mid tad  bring  him  before  the  add 

,  at  the court-FOom,  in  the  said ^. . .    , 

»  with  thia  warrant,  and  a  return  of  your  doings  theceon 

hidoraed,  to  be  dealt  with  according  to  law.    Hereof  fail  not  at  your  periL 

WitaeaB,  the  said ,  at  the ,  in  the  county  aforessJd, 

tiie day  of 


jMdice^i3UFtae$(arBM$JM9Uc^ 


WarratU  agaimM  ^agromi^  undmr  (Mb  €f  Criminal  IViwsdiirv^  1 887,  and  Al 

tariaui  $ubdMsitm$  theteqf. 

6TATB  OP  NBW  YORK, )      . 

OOUHTTOF ) 

IN  THE  NAME  OP  THB  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

To  

WTiareoi,  Information  on  oath  has  this  day  been  made  by , 

of  the in  said  county,  before • , 

a  Justice  of  the  peace  [or  police  Justice]  of  said  county,  that  one 

at  the ,  of ,  in  said  county,*  is  a  person  who 

has  no  visible  means  to  maintain  himself,  and  wanders  about  without  employ- 
ment* [give  facts  and  circumstances  Justifying  issuing  warrant],  against  the 
peace  of  the  people  of  the  State  of  New  York  and  the  form  of  the  statute  in 
such  cases  provided ; 

We,  therefore,  command  you  forthwith  to  take  the  body  of  the  said 

and  bring  him  before • 

at  the court-room  in with  this  warrant  and 

a  return  of  your  doings  thereon  indorsed,  to  be  dealt  with  according  to  law. 
Hereof  f  aL  not  at  your  peril 

Witness  the  said at  the \ in  the  county 

aforesaid,  the day  of 

A.  B.f 
Ju9tic$  <f  tV  AoM  {pT  PM»  JuiUee), 

NoTB— la  ofdflr  to  sdapt  tte  sbo?*  ionn  to  snj  of  Um  prMtrtHrvv  ot  ft^ctl^n  88T,  IsMtl 
tiM  stsis,  la  tlM  sbofs  fOni«  tte  ■abttaiiM  of  mjr  ptrttnlsr  ■rbMTMon  «■  tko 
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nfo.  181. 

Wmmmt  m  0  f$mah  under  naOem  ffeatn  qf  age  Ueing  in  kaum  if  jimiiftiftfti% 

JUSTICES'  COURT  (OR  OTHBR  COURT). 

STATE  OP  NEW  YORK,  \^  . 
CouOTTOF f*^- 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK* 
7b  

Whermu^  Complaint  hat  this  day  been  made  by. • 

of  tlie •••»  in  the  county  of ,  on  oalh.  befon 

,  one  of  the  Juatioes  of  the  peace  of  the • .  •  •  • 

and  police  Justice  of  the  said  city;  that  on  the day  of.. . ..' 

188.  .at  the.  • in  said  county,  one. 

a  female  child,  of  the  age  of years,  is  living,  detained  and  kept  in 

a  house  and  place  No .street, for  tha 

purposes  of  prostitution; 

*^nd,  Whffrefu,  In  the  Judgment  of  said  Justice,  said 

has  Just  and  reasonable  cause  to  suspect  that  said  child  is  so  living,  detained 
and  kept  as  aforesaid,  against  the  peace  of  the  people  of  the  state  of  New 
York  and  the  form  of  the  statute  in  such  case  provided; 

We  therefore  command  you  forthwith  to  enter  and  search  said  house  and 
place,  and  bring  said  child,  together  with  all  persons  occupying  said  house  or 

place  or  in  charge  thereof,  before  the  said at  the 

court-room,  in  the with  this  warrant,  and  a 

letum  of  your  doings  thereon  indorsed,  to  be  dealt  with  according  to  law 
Hereof  fail  not  at  your  peril 

Witness,  the  said in  the  county  aforesaid,  the 

day  of 


/iMtfM  ^IA«  JRmw  (<w*  AMm  jMltfM)^ 


No.  isa. 

ycrrwUlgwmiwrfgattymiU  ehM  haUng  parent,  guofrdian  cr 

gtMy^under  ODde  Orvmnal  Ptoeedwre,  g  888L 

JUSTICES*  COURT  (OR  OTHER  COURT). 

0TATB  OF  NEW  YORK,  )^  . 
OouKTTOF r- 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 

^  • 

and  to  ihs  euperiiUendeni  and  prineipal  keeper  if  fll#  ahne^keuee  if  HU  e&ti 

eeunty,  Qbebtiho  : 

If^^TMu,  On  the day  of 

was  brought  before  me, ,  one  of  the  Justices  of 

the  peace  in  and  for  the and  county  of ,  charged  oa 
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the  oath  of which  oath  was  believed  by  mi^ 

with  being  a  vagrant  within  the  intent  and  meaning  of  the  statute  and  Bobdl 
▼laion  8  of  section  887  of  the  Code  of  Criminal  Procedure,  in  that   he  is  a 

child  of  the  age  of years,  having  sufficient  bodily  health  and 

mental  capacity  to  attend  the  public  schools,  and  was  on  the day  of 

,  188. .,  found  wandering  in  the  streets  in  said 

a  truant  without  any  lawful  occupation; 

And  Whereas,  The  said ,  on  being  brought  before 

said  Justice,  was  Immediately  informed  by  said  Justice  of  said  charge  against 
h  . .  and  of  h.  • .  right  to  the  aid  of  counsel  in  every  stage  of  the  proceed- 
ings, and  before  any  further  proceedings  were  had; 

And  Whereat, • .,  the  parent,  guardian  or  master 

of  said  child  was  duly  summoned  to  attend  the  examination  of  said  child  on 
said  chax^ge; 

And  Whereae,  The  said  charge  was  then  and  there  distinctly  read  and  stated 

to  the  said ,  and* .  .he,  the  said    , 

having  been  given  a  reasonable  time  to  send  for  and  advise  with  counsel,  did 
then  and  there  plead  guilty  to  the  said  charge  in  the  presence  of  and  before 
said  Justice,  and  of  h. ..  said  parent,  guardian  or  master; 

And  whereupon  the  said  Justice  did  thereupon  adjudge  and  determine  that 

the  said was  guilty  of  the  aforesaid  charge,  and  the 

said was  thereupon  convicted  of  the  offense  afore- 
said, to  wit,  of  being  a  vagrant,  in  that .  .he,  the  said , 

is  a  child  of  the  age  of years,  having  sufficient  bodily  health  and 

mental  capacity  to  attend  the  public  schools,  was,  on  the « .  day  of 

,  188. .,  found  wandering  in  the  streets  in  said 

%  truant  without  any  lawful  occupation; 

And  Whereas,  After  the  said  complaint  was  satisfactorily  established,  the 
said  Justice  did  require  the  said  parent,  guardian  or  master  to  enter  into  an 

engagement  in  writing  to  the that  he  would  restrain  said 

child  from  so  wandering  about;  would  keep  h . .  in  his  own  premises  or  in  some 
lawfuL  occupation,  and  would  cause  h. . .  to  be  sent  to  some  school  at  least 
four  months  in  each  year,  until  ..he  becomes  fourteen  years  old.  And  the 
said  parent,  guardian  or  master  having  refused  or  neglected  within  a  reasona- 
ble time  so  to  do,  it  was  adjudged  and  determined  by  me  that  the  said 

should  be  committed  to  the  alms-house  of  said 

county,  there  being  no  other  place  provided  for  h. . .  reception. 

Now,  therefore,  you  the  said  sheriff,  constable,  marshal  or  policeman   ire 

commanded  forthwith  to  convey  and  deliver  the  said 

into  the  custody  of  the  said  superintendent  and  principal  keeper  of  the  said 
alms-house.     And  you,  the  said  superintendent  and  principal  keeper,  are 

hereby  commanded  to  receive  the  said into  your 

custody  in  the  said  sims-house,  and there  safely  keep  until  •  .he  shall 

be  disdiarged  according  to  law. 

Given  nnder  my  hand,  at  the  city  of  Albany  aforesaid,  this day  rl 


Justus  €f  the  iVoM  (or  MiasJusiie^ 
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Ha  188 

WmrroiU to commU tagnnU ehSd haioing parent, guardian  srmoittt'^Flm  mi 
guiUif^unddr  Code  cf  Orimndl  Broeedure,  %  888. 

JUSTICES'  COURT  (OR  OTHER  COURTS 

VTATB  OF  NEW  YORK,  |  ^  . 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  TORE 

U  

and  taihs  wpmintendnU  and  principal  kMper  qf  tA$  alm§-koum  <f  tiW  Mtf 
0Miii^,  Gbbbtzno: 

Wh&noM,  On  the day  of waa  broughl 

before  me one  of  the  Justices  of  the  peace  in  and  for  the 

or  police  Justice  of  said charged  on  the  oath 

of which  oath  was  belleyed  by  me,  the  said  JusUce, 

with  being  a  yagrant,  within  the  intent  and  meaning  of  the  statute  and  sub- 
dlTiaion  8  of  section  887  of  the  Code  of  Criminal  Procedure,  in  that,  .he  is  a 

child  of  the  age  of years,  having  sufficient  bodily  health  and 

mental  capacity  to  attend  the  public  schools,  and  was  on  the day  of 

188.  .found  wandering  in  the  streets  in 

a  truant,  without  any  lawful  occupation; 

And  WhertoM^  Said on  being  brought  before  said 

Justice,  waa  immediately  informed  by  said  justice  of  said  charge  against  h. . . 
and  of  h. . .  .right  to  the  aid  of  counsel  in  every  stage  of  the  proceedings,  and 
before  any  further  proceedings  were  had; 

And  Wh&TMi, the  parent,  guardian  or  master  of  said 

was  duly  summoned  to  attend  the  examination  of 

■aid * on  said  charge; 

And  Whereai,  The  said  charge  was  then  and  there  distinctly  read  and  stated 

to  the  said who  then  and  there  pleaded  not  guilty 

thereto,  who  was  then  and  there  tried  upon  the  said  charge  by  the  said  justice, 
who  did  thereupon  hear  testimony  on  oath  in  support  of  said  charge,  and  in 
defense  thereof,  and  on  behalf  of  said  person, 

And  WhereM,  The  said  testimony  was  given  and  evidence  was  had  in  the 

prasenoe  and  hearing  of  the  said and 

■aid  parent,  guardian  or  master,  .  .he  the  said 

having  previously  thereto  been  allowed  a  reasonable  time  to  send  for  and 
advise  with  counsel ; 

And  whereupon,  the  said  Justice  did  thereupon  adjudge  and  determine 

that  the  said was  guilty  of  the  aforesaid  charge, 

and  the  said was  thereupon  convicted  of  the  offense 

aforesaid,  to  wit,  of  being  a  vagrant,  in  that  .  .he,  the  said 

la  a  child  of  the  age  of years,  having  sufficient  bodily  health 

and  mental  capacity  to  attend  the  public  schools,  was  on  the day  of 

1^.  .found  wandering  in  the  streets  in  said 

a  truant,  without  any  lawful  occupation; 

And  Whereaa,  After  the  said  complaint  was  satisfactorily  e£tablis1ied,  the 
eald  Justice  did  require  the  said  parent,  guardian  or  master  to  enter  into  as 
i^figement  in  writing  to  the that .  .he  would  restrain  said 
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child  from  so  wandering  about;  would  keep  h. . .  .in  h. . .  .own  premiaeB  or  fai 
•ome  lawful  oocupation,  and  would  cause  h. . .  .to  be  amt  to  some  school  at 
least  four  months  in  each  year,  until  .  .he  becomes  fourteen  years  old;  and 
the  said  parent,  guardian  or  master  having  refused  or  neglected  within  a 
reasonable  time  so  to  do,  it  was  adjudged  and  determined  by  me  that  the 

eaid should  be  committed  to  thi 

alma-house  of  said  county,  there  being  no  other  place  provided  for  h  . 
reception; 
Now,  therefore,  yon  the  said  sheriff,  constable,  mi^r«ii^1  or  policeman,  aro 

commanded  forthwith  to  convey  and  deliver  the  said 

into  the  custody  of  the  said  superintendent  and  principal  keeper  of  the  said 
almshouse.    And  you,  the  said  siiperlntendent  and  principal  keeper,  are 

hereby  commanded  to  receive  the  said into  your 

custody,  in  the  said  alms-house,  and  there  safely  keep  h. . .  .until .  .he  than 
be  discharged  according  to  law. 

Given  under  my  hand,  at  the aforesaid,  this day  of 


JwUee  i^  ths  Pbom  (or  IWa  Judioi^ 


Ha  184. 

Warrami  to  oommU  woffrmnt  ehitd  having  no  parent,  ffuardkm  or  laifti'— Piig 
^guO^'^undorOodeqfChiminal  i^Msdufv,  g  888. 

JU8TICB8'  COURT  (OR  OTHER  COURT). 


BTATK  OP  NEW  YORK, )  ^  . 

COXJBTT  OF f 


IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 

21:  ,mnd  toOo 

wporintendoni  and  principal  keeper  <f  ike  t^bmo^wvM  <f  the  etM  oountu, 
Gbbbtino: 

WK&reM^  On  the    day  of • ..was 

brought  before  me, ,  one  of  the  Justices  of  the  peace 

in  and  for  the ,  or  police  Justice  of  said charged  on 

the  oath  of which  oath  was  believed  by  me,  the 

said  Justice,  with  being  a  vagrant  within  the  intent  and  meaning  of  the  statute 
and  subdivision  8  of  section  887  of  the  Code  of  Criminal  Procedure,  in  that 

.  .he  is  a  child  of  the  age  of years,  having  sufficient  bodily  health 

and  mental  capacity  to  attend  the  public  schools,  and  was,  on  the 

day  of 188. .,  found  wandering  in  the  streets  in  said 

a  truant  without  any  lawful  occupation; 

And  Whereas,  Said has  no  parent,  guardian  or 

master,  or  no  parent,  guardian  or  master  can  be  found; 

And  Whereas,  Said on  being  brought  before  said 

Justice,  was  immediately  informed  by  said  Justice  of  said  charge  against  him, 
and  of  his  right  to  the  aid  of  counsel  in  every  stage  of  the  proceedings,  and 
before  any  further  proceedings  were  had; 

And  Whoreai,  The  said  charge  was  then  and  there  distinctly  .^vad  and  staled 
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totheaaid who  then  and  there  pleaded  not  goiltj 

tliereto,  who  was  then  and  there  tried  upon  the  said  charge  by  the  said  Justice, 
who  did  thereupon  hear  testimony  on  oath  in  support  of  said  charge,  and  in 
defense  thereof,  and  on  behalf  of  said  person; 

And  Whereas,  The  said  testimony  was  given  and  evidence  was  had  in  the 

presence  and  hearing  of  the  said ,  he  the  said 

having  previously  thereto  been  allowed  a  reascnable  time 

to  send  for  and  advise  with  counsel; 

And  whereupon  the  said  Justice  did  thereupon  adjudge  and  determine  that 

the  said was  guilty  of  the  aforesaid  charge,  and  the 

said was  thereupon  convicted  of  the  offense  aforesaid, 

lo  wit,  of  being  a  vagrant,  in  that,  .he  the  said is  a 

child  of  the  age  of years,  having  sufficient  bodily  health  and 

mental  capacity  to  attend  the  public  schools,  was,  on  the day  of 

.found  wandering  in  the  streets  in  said ,  a 

truant  without  any  lawful  occupation,  it  was  adjudged  and  determined  by  me 

that  the  said should  be  cod  mltted  to  the  alms-honse 

of  said  county,  there  being  no  other  place  provided  for  h. .  reception; 

Now,  therefore,  you  the  said  sheriff,  constable,  marshal  or  policeman,  are 

commanded  forthwith  to  convey  and  deliver  the  said • 

into  the  custody  of  the  said  superintendent  and  principal  keeper  of  the  said 
alms-house.   And  you  the  said  superintendent  and  principal  keeper  are  hereby 

commanded  to  receive  the  said into  yoor  custody, 

in  the  said  alms-house,  and there  safely  keep ,  or 

antil .  .he  shall  be  discharged  according  to  law. 

Given  under  my  hand,  at  the aforesaid,  this  • 

dayof 

Justice  of  the  Plue$  (or  FMee  J^wUM). 


Ha  186. 

WmrrmU  to  commit  wtgrant  Mid  honing  no  parent,  guardian  or  matter — Pto  ^ 
guHtif'^under  Code  cf  Orimnal  Procedure,  %  888w 

POLICE  COURT  (OR  OTHER  COURT). 

STATE  OP  NEW  YORK, )  ^  . 

COUNTTOF ) 

IN  THE  NAME  OF  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK; 

2b  andU 

the  euperintendent  cmd  principal  keeper  of  the  almo-houee  of  the  mdd  county, 

Whereae,  On  the day  of , was 

brought  before  me, ,  one  of  the  Justices  of  the  peace  in  and 

for  the [or  police  justice],  of  said  city,  chargcvd  on  the  oath 

of ,  wWch  oath  was  believed  by  me,  with  being  a  vagra^i, 

witldn  the  intent  and  meaning  of  the  statute,  and  subdivision  8  of  sect' on 
887  of  tLe  Code  of  Criminal  Procedure,  in  that  .  .he  is  a  child  of  the  age  of 
years,  having  sufficient  bodily  health  and  mental  capacity  to 
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ittend  the  public  achools,  and  waiy  on  the day  of •..  ••, 

188. .»  found  wandering  in  the  streetB  in  said ,  atmaat  wifhcvt 

any  lawful  occupation; 

And  Whereas,  Said • has  no  parent,  guardian  or  maiter, 

or  no  parent,  guardian  or  master  can  be  found ; 

And  Whereas,  Said. .  • ,  on  being  brought  before  aaid  Jus- 
tice, was  immediately  informed  by  the  said  Justice  of  said  charge  against  h. ., 
and  of  h. .  right  to  the  aid  of  counsel  in  every  stage  of  the  proceedings,  and 
before  any  further  proceedings  were  had; 

And  Whereas,  The  said  charge  was  then  and  there  distinctly  read  and  stated 

to  the  said and  ,,he^  the  said , 

having  been  given  a  reasonable  time  to  send  for  and  advise  with  counsel,  did 
then  and  there  plead  guilty  to  the  said  charge; 

And  whereupon  the  said  Justice  did  thereupon  adjudge  and  determine  that 

the  said was  guilty  of  the  aforesaid  charge,  and  the  said 

was  thereupon  convicted  of  the  offense  aforesaid, 

to  wit,  of  being  a  vagrant,  in  that  .  .he,  the  said ,  is  a 

child  of  the  age  of years,  liaving  sufficient  bodily  health  and  mental 

capacity  to  attend  the  public  schools,  was,  on  the day  of , 

188. . ,  found  wandering  in  the  streets  in  said ,  a  truant,  without 

any  lawful  occupation,  it  was  adjudged  and  determined  by  said  Justice  that 

the  said should  be  committed  to  the  alms-house  of  said 

county,  there  being  no  other  place  provided  for  h. .  reception; 

Now,  therefore,  you  the  said  sheriff,  constable,  marshal  or  policeman,  are 

commanded  forthwith  to  convey  and  deliver  the  said 

into  the  custody  of  the  said  superintendent  and  principal  keeper  of  the  safd 
alms-house.     And  you,  the  said  superintendent  and  principal  keeper,  are 

hereby  commanded  to  receive  the  said into  your  custody,  in 

the  said  alms-house,  and  .  .he  there  safely  kept  until  .  .he  shidl  be  discharged 
according  to  law. 

Given  under  my  hand,  at  the aforesaid,  this 

day  of 


ieeqfihsPBaee(0rPMe$Ju$Udii, 


No.  186. 

Wmrrani  io  wmmiX  a  ehOdfbund  begffing^Plea  of  gkiUif^  under  Oods  (himmti 

Procedure,  g  893. 

POLICE  COURT  (OR  OTHER  COURT). 
BTATB  OF  NEW  YORK, )      . 

OOUHTTOF ) 

m  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK; 

lb  ,  andte 

the  superintendent  and  principal  keeper  of  the  dhns-hotue  of  the  said  eounJtif 

GREBTINa : 

Whereas,  On  the    day  of 

waa  brought  before  me, »  one  of  the  Justices  of  the 
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peace  in  and  for  the ,  or  police  Jwatioe  of  said  city,  ^barged 

on  the  oalh  of which  oath  was  believed  by  me,  the 

eaid  Justice,  with  being  a  diild  of  the  age  of years,  -rbo  was 

on  the day  of found  begging  for  alias,  and 

soliciting  charity  from  door  to  door  in  said ,  and  who  was 

on  the  same  day  found  begging  for  alms  and  soliciting  charity  in  a  street, 
highway  and  public  place  in  said  city,  to  wit 

Afid,  Whereas,  The  said  Justice  immediately  and  before  any  further  proceed* 

mgs  were  had  informed  the  said of  the  cliarge 

against  u. . .,  and  of  h. . .  right  to  the  aid  of  counsel  in  every  stage  of  the  pro- 
ceedings, and  the  said  charge  was  then  and  there  distinctly  read  and  stated  to 

the  said ,  and  he,  the  said 

was  given  a  reasonable  time  to  send  for  and  advise  with  counsel 

And,  Wh&noM,  He,  the  said did  then  and  there 

plead  guilty  to  the  said  charge,  and  in  the  presence  of  the  said  court 

And  whereupon  the  said  Justice  did  thereupon  adjudge  and  determine  that 

the  said was  guilty  of  the  aforesaid  charge,  and  the 

said was  thereupon  convicted  of  the  offense  aforesaid, 

to  wit,  of  being  a  child  of  the  age  of years,  who  was,  on  the 

day  of ,  188. .,  found  begging  for  alms  and 

aoliciting  charity  from  door  to  door,  in  said ,  and  who  wu 

on  the  same  day  found  begging  for  alms  and  soliciting  charity  in  a  street^ 
highway  and  public  place  in  said  city,  to  wit, 

And  it  was  adjudged  and  determined  by  me  that  the  said 

should  be  conmiitted  to  the  alm-houso  of  said ,  to  be  kepi 

•employed  and  instructed  in  useful  labor  until  discharged  by  the  county  super- 
intendent of  the  poor,  or  bound  out  as  an  apprentice  by  him  as  preecribed  by 
special  statutes. 

Now,  therefore,  you  the  said  sheriff,  constable,  marshal  or  policeman,  an 

•conunanded  forthwith  to  convey  and  deliver  the  said 

into  the  custody  of  the  said  superintendent  and  principal  keeper  of  the  said 
alms-house.    And  you,  the  said  superintendent  and  principal  keeper  are  hereby 

conunanded  to  receive  the  said into  your  custody, 

in  the  said  alms-house,  and  keep  h. . .  employed  and  instructed  in  useful  labof 
until  discharged  by  the  county  superintendent  of  the  poor,  or  bound  ou*  as  as 
Apprentice  by  him  as  preecribed  by  special  statutes. 

Given  under  my  hand,  at  the aforesaid,  this  ..••  day  of 


^iutfoi  </ tiW  AoM  (^  AfiM  jMSiAil^ 
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Ho.  187. 

Warrant  to  eammii  a  Mid  found  begging^  Plea  of  nci  gullti    wnitt  €biH^ 

Oriminal  Procedure,  g  808. 

JUSTICES'  COURT  (OR  OTHER  COURT). 


STATE  OP  NEW  YORK, )  ^  . 

COUMTT  OF I 


m  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK 

To  and 

to  the  eupennterident  and  pHneipal  keeper  qf  the  alfn»-houmqffhs  eaid  eountif, 

GUBETINO: 

Wfiereat,  On  the day  of. , 

was  brought  before  me • ,  one  of  the  Justices  of 

the  peace  in  and  for  the.   ,  or  police  justice  of  said 

city,  charged  on  the  oath  of ,  which  oath  was 

believed  by  me,  the  said  Justice,  with  being  a  child  of  the  age  of 

years,  who  was,  on  the day  of ,188..,  found 

begging  for  alms  and  soliciting  charity  from  door  to  door  in  said • . . . . 

and  who  was  on  the  same  day  found  begging  for  alms  and  soliciting  charity 
in  a  street,  highway  and  public  place  in  said  city,  to  wit: 

And,  Whereas,  The  said  Justice,  immediately  and  before  any  further  ino- 

ceedings  were  had,  informed  the  said of  the 

charge  against  him,  and  of  his  right  to  the  aid  of  counsel  in  every  stage  of 
the  proceedings;  and  the  said  charge  was  then  and  there  distinctly  read  and 

stated  to  the  said. ,  who  then  and  there  pleaded 

not  guilty  thereto,  who  was  then  and  there  tried  upon  the  said  charge  by  the 
said  justice,  who  did  thereupon  hear  testimony  on  oath  in  support  of  said 
charge,  and  in  defense  thereof,  and  on  behalf  of  said  person. 

And,  Wh^eae,  The  said  testimony  was  given,  and  evidence  was  had  in  the 

presence  And  hearing  of  the  said he,  the  said 

,  having  previously  thereto  boon  allowed  a 

reasonable  time  to  send  for  and  advise  with  counsel. 

And  whereupon  the  said  Justice  did  thereupon  adjudge  and  determine  that 

the  said • was  guilty  of  the  aforesaid  charge, 

and  the  said • was  thereupon  convicted  of  the 

charge  aforesaid,  to  wit:  of  being  a  child  of  the  age  of years,  who 

was,  on  the day  of ,  188. . ,  found  begging  for  alms 

and  soliciting  charity  from  door  to  door  in  said ,  and  who  was 

on  the  same  day  found  begging  for  alms  and  soliciting  charity  in  a  street, 
highway  and  public  place  in  said  city,  to  wit: 

and  it  was  adjudged  and  determined  by  me  that  the  said .• 

should  be  committed  to  the  alms-house  of  the  said ,  to  be  kept 

employed  and  instnicted  in  useful  labor  until  discharged  by  the  county 
superintendent  of  the  poor,  or  bound  out  as  an  apprentice  by  him  as  pie^ 
scribed  by  special  statutes. 
Now.  therefore,  you,  the  said  sheriff,  constable,  marshal  or  policeman,  arc 

coraraanMoi!  fonhwiih  to  convev  and  deliver  ilie  said 

Into  the  custody  of  the  said  superintendent  and  principal  keeper  of  the  said 
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alo&i-lioiiie.  AikI  70U,  thesaid  Baperintendent  and  principal  keeper,  are  benibj 

oommanded  to  recelTe  the  said. into  your  castody, 

in  tlie said  alma-liouae,  and  keep  k. . .  employed  and  instructed  in  uaeful  labor 
until  diflchaiged  by  the  county  superintendent  of  the  poor,  or  bound  out  as 
an  apprentice  by  him  aa  prescribed  by  special  statutes 

GlTon  under  my  hand,  at aforesaid,  this. •••day  of ,  188«  • 


JtuUee  qf  a$  FlsacB  i&r  FiOm  jMtik^ 


No.  188. 

WmrrmUioeammUatagrafUanpleaofgua^,  under  Oods  OrimkuU  JVoetim% 

§892. 

JUSTICES'  COURT  (OR  OTHER  COURT). 

STATE  OP  NEW  YORK,  1  ^  . 
COUHTTOF } 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

lb  And  t9 

ths  iuperintenderU  andprindpai  keeper  of  the  dtme-Junue  orpemtenUary  of  ike 
Mid  ceuuty,  GBBBTme: 

Whereae, has  this  day  been  duly  examined,  tried 

and  convicted  before  me one  of  tlie  Justices  of 

the  peace  in  and  for  the and  county  of and  police 

Justice  of  said  city,  upon  the  complaint  on  oath  of 

of  being,  at  the aforesaid,  on  this  present  day,  a  vagrant,  for  that 

thesaid ,  at  the aforesaid,  on  this  present 

day,  is  a  person  who,  not  having  visible  means  to  maintain  h.  .••••• .,  lives 
without  employment; 

And  Whereas,  The  said  justice  immediately,  and  before  any  further  pro- 
ceedings were  had,  informed  the  said  of  the  charge 

against  h...,  and  of  h...  right  to  the  aid  of  counsel  in  every  stage  of  the 
proceedings,  and  the  said  charge  was  distinctly  read  and  stated  to  the  said 

,  and  .  .he,  the  said was  given 

a  reasonable  time  to  send  for  and  advise  with  counsel; 

And  Whereas,  ..he,  the  said did  then  and  there 

plead  guilty  to  the  said  charge,  and  in  the  presence  of  the  said  court,  by  said 
plea  of  guilty,  did   voluntarily  admit   and   confess   that    ..he,  the  said 

,  was  and  is  a  vagrant  within  the  intent  and  meaning 

of  the  statute;  and  it  was  adjudged  and  determined  by  me  that  the  said 

,  who  is  not  a  notorious  offender,  and  is  a  proper 

object  for  such  relief,  should  be  committed  to  the  alms>house,  or  being  a 
notorious  offender,  and  an  improper  person  to  be  sent  to  the  alms-house, 
should  be  committed  to  and  confined  in  the  alms-house  or  pentitentiary  ol 
said  coimty  for  the  term  of at  hard  labor. 

Now,  therefore,  you  the  said  sheriff,  constable,  marshal  or  policeman,  are 

commanded  forthwith  to  convey  and  deliver  the  said 

into  the  custody  of  the  said  superintendent  a^d  *^*inciDal  keeper  of  the  said 
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•Ims-houae  or  penitentlaiy.    And  you,  the  said  superintendeiit  and  princ^pa. 

keeper,  are  hereby  commanded  to  receiye  theaaid •• 

Into  your  custody,  in  the  said  alme-house  or  penltentiaiy,  for  the  tenn  ol 

at  hard  labor,  and  h...  there  safely  keep  untQ  the  ezpto- 

Hon  of  the  said 

OlTen  under  my  hand,  at  the aforesaid,  thia day 

of 


JuUki  qf  ths  PlBoee  (or  JWe$  Juatk^ 


No.  189. 

Wanami  io  wmmU  a  vagrant  afUr  trial-^Plea  qf  not  g%UU^^%mitr  (M$  qf 

Onminal  Procedure,  g  892. 

POLICE  COURT  (OR  OTHER  COURT). 

STATE  OP  NEW  YORK, ) ^. 
County  OP i 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NSW  YORK 

2o ,andia 

(he  superintendent  and  principal  keeper  qf  the  akne^auee  and  peniteiUiairjf  qf 
the  eaid  county,  Gbbstino: 

Whereae,  On  the day  of , 

was  brought  before  me • ,  one  of  the  Justices  of  the  peace 

In  and  for  the and  county  of • or  police  Justice  ol  said 

charged  on  the  oath  of ,  which  oath  nras 

believed  by  me,  the  said  Justice,  with,  on  this  present  day,  at  the 

,  and  being  a  vagrant  within  the  intent  and 

meaning  of  the  statute; 

And  WJiereae,  The  said  Justice,  immediately  and  before  any  further  pro- 
ceedings were  had,  informed  the  said of  the  charge  against 

him,  and  of  his  right  to  the  aid  of  counsel  in  every  stage  of  the  proceedings, 
and  the  said  charge  was  then  and  there  distinctly  read  and  stated  to  the  said 

,  who  then  and  there  pleaded  not  guilty  thereto,  who 

was  then  and  there  tried  upon  the  said  charge  by  the  said  Justice,  who  dad 
thereupon  hear  testimony  on  oath  in  support  of  said  charge,  and  in  defeiise 
thereof,  and  on  behalf  of  said  person; 

And  Whereas,  The  said  testimony  was  given  and  evidence  was  had  in  the 

presence  and  hearing  of  the  said ,  he,  the  said , 

having  previously  thereto  been  allowed  a  reasonable  time  to  send  for  and 
advise  with  counsel; 

And  whereupon  the  said  Justice  did  thereupon  adjudge  and  determine  that 

the  said was  guilty  of  the  af  oresidd  charge,  and  the  said 

was  thereupon  convicted  of  the  offense  aforesaid,  to 

wit,  of  being  a  vagrant.  In  that  . . . .,  the  said on  this 

present  day,  at  the  city  of ,  aforesaid, was 

and  is  a  vagrant  within  the  intent  and  meaning  of  the  ttat- 

ttle;  and  it  waa  adjudged  and  determlDed  by  me  that  the  said 
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<^ho  It  not  A  notorious  oifender,  should  be  committed  to  the  ahns-house  of  the 
4aid  county  of  ,  or  being  a  notorious  offender  And  improper  per- 
son to  be  sent  to  the  alms-house,  should  be  committed  to  and  confined  in  the 

alms-house  or  penitentiary  of  said  county  for  the  term  of 

ml  hard  labor; 

Now,  therefore,  you,  the  said  sheriff,  constable,  marshal  or  policeman,  are 

-commanded  forthwith  to  convey  and  deliver  the  said mto 

the  custody  of  the  said  superintendent  and  principal  keeper  of  the  said  alms- 
bouse  or  penitentiary.    And  you,  the  said  superintendent  and  principal  keeper, 

are  hereby  conmianded  to  receive  the  said into  your 

custody,  in  the  said  alms-house  or  penitentiary,  for  the  term  of , 

at  haivl  labor,  and there  steely  keep  until  the  expiration  of  the  said 


Given  under  my  hand,  at  the aforesaid,  this 

day  of 


JuiUee  qf  ths  FhacB  (or  BfUei  JiuUe^ 


Ho.  190, 

Warrani  to  eommit  disorderiif  p&non  for  not  giving  teeurUiy  to  wppart  Mi  wtfk 
a/ndehOdrm, etc.^PlMqfgrUity^ under  Codecf  Oriminal Procedwrt,  g  1X18. 

JUSTICES'  COURT  (OR  OTHER  COURT). 

STATE  OP  NEW  YORK, )  ^  . 

COXJKTT  OF ) 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK 
To  , 

B'A^SM,  On  the day  of ,  

was  brought  before  me, • ,  one  of  the  Justices  of  the 

peace  in  and  for  the and  county  of or  police  justice  of 

said  city,  charged  upon  the  complaint  on  the  oath  of • 

with  having,  on  the day  of ,  188. .,  at  the    

aforesaid,  been  a  disorderly  person,  for  that  the  said •  • 

...,».., •..., ••• 

And  Whereca,  The  said  Justice  immediately,  and  before  any  further  pro- 

ceedinj!;s  were  had.  informed  the  said of  the  charge 

against  him,  and  of  his  right  to  the  aid  of  counsel  in  eveiy  stage  of  the 
proceedings,  and  the  said  charge  was  then  and  there  distinctly  read  and  stated 

to  the  said ....,  and  he  the  said 

was  given  a  reasonable  time  to  send  for  and  advise  with  counsel; 

And  Whereas^  He,  the  said  ....  did  then  and  thers 

plead  guilty  to  the  said  charge,  and  in  the  presence  of  the  said  court,  by  said 

plea  of  guilty,  did  voluntarily  admit  and  confess  that  he,  the  said 

,  at  the aforesaid,  on  the day  of 

Ibd. .,  did 

And  W\or€Q4,  The  said  Justice  did  thereupon  adjudge  and  determine  that 
iLe  said was  guilty  of  the  aforesaid  charge,  and  the 


^ 
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•ftid waa  thereupon  ooiiTicted  of  the  oBmm  alovi 

•ftid,  of  being  a  disorderly  person,  in  that  he,  the  said •• 

at  the aforesaid,  on  the day  of 

188..,  did 

And  Wkerea$,  Prior  to  such  conviction,  the  said waa 

required  to  give  security  by  a  written  undertaking,  with • 

Buret in  the  sum  of hundred  dollars,  that  he  would  anpprit 

his  wife  and  children,  and  would  indemnify  the against  tlicir 

becoming,  within  one  year,  chargeable  upon  the  public;  and  inasmuch  a^  the 

said has  not  given  the  said  undertaking  requirea  as 

aforesaid,  the  said was,  by  the  said  Justice,  convicted 

of  being  a  disorderly  person  as  aforesaid,  and  the  said  Justice  having  duly 
made  up  and  signed  by  him  with  his  name  of  office,  and  immediately  filed  in 

the  office  of  the  clerk  of  the  county  of a  record  of  such  oonvictioD 

of  the  said 

These  are,  therefore,  to  command  you,  the  said  constable,  marshal  or 

policeman,  forthwith  to  carry  and  deliver  the  said into 

the  custody  of  the  said  sheriff.    And  you,  the  said  sheriff,  are  hereby  com- 
manded to  receive  the  said into  your  custody  in  the 

county  Jail  of  said  county,  and  there  safely  keep  him  in  said  county  Jail  for 

the  term  of at  hard  labor,  or  until  he  give  the  said  security 

lequired  as  aforesaid. 

Given  under  my  hand,  at  the aforesaid,  thia 

day  of 


JuUke  of  iK9  BtacB  (cr  iWto  JtuOo^ 


Ha  191. 

Warrant U> eofmnit a di9(mieHy penan  for  fu>t  giving Beeurity  tctupport  Miwifb 
andehOdrm,  ete.-^PleaofnotguOtg-^nd&rChdeC^imnalBf^foedure,  % 908. 

JUSTICES*  COURT  (OR  OTHER  COURT). 

STATE  OP  NEW  YORK, )  „  . 


i 


COUNTT  OF 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK, 
Tc  ^  

Whoreas,  On  the day  of 

was  brought  before  me ,  one  of  the  Justices  of  the 

peace,  in  and  for  the and  county  of ,  and  polios 

justice  of  said  city,  charged  upon  the  complaint,  on  oath,  of 

with  having  on day  of ,  at  the 

aforesaid^  been  a  disorderly  person,  for  that  the  said : 

And,  Whereas^  The  said  Justice  immediately,  and  before  any  further  pro- 
ceedings were  had,  informed  the  said of  the  charges 

against  him  and  of  his  right  to  the  aid  of  counsel  in  every  stage  of  the  pro- 
ceedings, and  the  said  charge  was  then  and  there  distinctly  read  and  stated  to 
the  said Avho  then  and  there  pleaded  not  guilty 
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thflVBto,  who  was  then  and  there  tried  upon  the  aaid  charge  by  the  aaid  Juatioe^ 
who  did  thereapon  hear  testimony  on  oath  in  support  of  said  chaige,  and  la 
defense  thereof*  and  on  behalf  of  the  said 

And,  Wherea9,  The  said  testimony  was  given  and  evidence  had  in  the  pre^ 

ence  and  hearing  of  the  said he,  the  said 

having  previously  thereto  been  allowed  a  reasonable  time  to  send  for  and 
advise  with  counsel; 

And,  Whenoi,  The  said  Justice  did  thereupon  adjudge  and  determine  thai 

tiie  said   was  guilty  of  the  aforesaid  charge,  and  the 

said was  thereupon  duly  convicted  of  the  offense 

aforesaid*  to  wit,  of  being  a  disorderly  person,  in  that  the  said 

at  the aforesaid  on  the  said day  of did 


And,  Whereas,  Prior  to  such  conviction,  the  said 

was  required  to  give  security  by  a  written  undertaking  with 

snret. . .» in  the  sum  of hundred  dollars;  that  he  would  support 

his  wife  and  children,  and  would  indemnify  the against  their 

hftffnming  within  ouc  year  chargeable  upon  the  public;  and  inasmuch  as  the 

said did  not  give  the  said  undertaking  required  as 

aforesaid,  the  said was  by  the  said  Justice  convicted 

of  being  a  disorderly  person  as  aforesaid,  and  the  said  justice  having  duly 
made  up  and  signed  by  him  with  his  name  of  office,  and  immediately  filed  in 

the  office  of  the  clerk  of  the  county  of a  record  of  such 

conviction  of  the  said.  •  • 

These  are,  therefore,  to  command  you,  the  said  constable,  marshal  or  police- 
man, forthwith  to  carry  and  deliver  the  said into  the 

custody  of  the  said  sheriff;  and  you,  the  said  sheriff,  are  hereby  commanded 

to  receive  the  said into  your  custody  in  the  county 

of  said  county,  and  there  safely  keep  him  in  said  county 

Jail  for  the  term  of hard  labor,  or  until  he  give  the 

■aid  security  required  as  aforesaid. 

GiTen,  under  my  hand,  at  the aforesaid,  this. ...day  of 


Jiutiee  iif  a$  Bbocb  lor  Twee  Juatk^ 


No.  192. 

Warrant  to  wmmU  a  ditordrrly  p&nan  for  not  ffMng  Mowrity  far  good  boktudor 
qftoraplea  nf  guiUy,  under  Code  €f  Orimnal  Procedure,  g§  901,  006L 

JUSTICES'  COURT  (OR  POLICE  COURT). 

STATE  OF  NEW  YORK,  T    . 
County  of 1 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK 

2b  ...., 

,  Grebtiko: 

Whereat,  On  the day  of , 

brought  before  me,    ,  one  of  the  justices  of  the 
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peace  In  and  for  the ,  and  county  of Of 

police  JuBtice  of  the  said  city,  charged  upon  the  complaint  on  the  oelh  d 

,  with  having,  on  the day  of  .  •, 

at  the aforesaid,  been  a  disorderly  person,  for  tnat  the  aaid 

And  Whereaa,  The  said  justice  immediately,  and  before  any  further  pro- 
ceedings were  had,  informed  the  said of  the  charge 

against  h  . . . .,  and  of  h  ....  right  to  the  aid  of  counsel  in  every  stage  of  the 
proceedings,  and  the  said  charge  was  then  and  there  distinctly  read  and 

stated  to  the  said    ,  and  . .  he,  the  said ,  was 

given  a  reasonable  time  to  send  for  and  advise  with  counsel; 

And  WhereM,  He,  the  said ,  did  then  and  there  plead 

guilty  to  the  said  charge,  and  in  the  presence  of  the  said  court,  by  said  plea 

of  guilty,  did  voluntarily  admit  and  confess  that  .  .he,  the  said , 

at  the aforesaid,  on  the day  of • .  did 

And  Whereca,  The  said  Justice  did  thereupon  adjudge  and  determine  that 

the  said was  guilty  of  the  aforesaid  charge,  and  the  said 

was  thereupon  convicted  of  the  offense  aforesaid, 

of  being  a  disorderly  person,  in  that  .  .he,  the  said ,  al 

the  city  of aforesaid,  on  the day  of  •  • , 

188..., did 

And  Whereas,  Prior  to  such  conviction  the  said was 

required  to  give  security  by  a  written  undertaking  with suret .  • . 

in  the  sum  of hundred  dollars,  for  h  . .  good  behavior  for  the 

space  of  one  year,  and  inasmuch  as  the  said did  nol 

give  the  said  undertaking  required  as  aforesaid,  the  said • 

was  by  the  said  Justice  convicted  of  being  a  disorderly  person  as  aforesaid,  and 
tbe  said  Justice  having  duly  made  up  and  signed  and  immediately  filed  in  the 

efflce  of  the  clerk  of  the  county  of a  record  of  such 

conviction  of  the  said 

These  are,  therefore,  to  command  you,  the  said  constable,  marshal  or  police- 
man, forthwith  to  carry  and  deliver  the  said into  the 

custody  of  the  said  sheriff.    And  you,  the  said  sheriff,  are  hereby  commanded 

to  receive  the  said into  your  custody  in  the  county 

jail  of  said  county,  and  there  h  . .  safely  keep  in  said  county  Jail,  for  the  term 

of ,  at  hard  labor,  or  until  . .  he  give  the  said  securi^ 

required  as  aforesaid. 

Given  nnder  my  hand,  at  the aforesaid,  this 

day  of ,  188  .. 


PoUee  JfMc$  (09  /uiUce  qfOs  iVo^ 
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Ha  19a 

Wmrtwii  to  commit  •  ditord^r^  p&non  far  nalgking  seovrity  far  good  boktudoo 
t^toraplea  qf  noigtdUy,  under  Cade  qf  Oriminal  Proeodure,  gg  901,  INML 

JUSTICES'  COURT  (OR  POLICE  COURTS 

STATE  OP  NEW  YORK, )  ^  . 

COUKTT  OF ) 

TN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK 
7;  

Grsbtikg: 

Whereat,  On  the dajof , 

waa  brought  before  me, ....one  of  the  Justioee  of  the 

peace  in  and  for  the and  county  of ...  • police 

Justice  of  said  city,  charged  upon  the  complaint  on  oath  of 

with  having,  on  the day  of at  the  city  of 

aforesaid,  been  a 

And  Whereat,  The  said  Justice  immediately,  and  before  any  further  pro- 
ceedings were  had,  informed  the  ssid of  the 

charge  against  h  . .  .and  of  h. . .  .right  to  the  aid  of  counsel  in  every  stage  of 
the  proceedings,  and  the  said  charge  was  then  and  there  distinctly  read  and 

stated  to  the  said ,  who  then  and  there  pleaaed 

not  guilty  thereto,  who  was  then  and  there  tried  upon  the  said  charge  by  the 
said  Justice,  who  did  thereupon  hear  testimony  on  oath  in  support  of  said 
charge,  and  in  defense  thereof,  and  on  behalf  of  the  said 

And  Whereat,  The  said  testimony  was  given  and  evidence  had  in  tlis 

presence  and  hearing  of  the  said he,  the 

■aid having  previously  thereto  been  allowed 

a  reasonable  time  to  send  for  and  advise  with  counsel; 

And  Whereat,  The  said  Justice  did  thereupon  adjudge  and  determine  tlial 

the  said .was  guilty  of  the  aforesaid  charge, 

and  the  said .•••.. was  thereupon  duly  convicted 

of  the  offense  aforesaid,  to  wit,  of  being  a  disorderly  person,  in  Uiat  the  said 

at  the aforesaid,  on  the 

said day  of did 

And  Whereat,  Prior  to  such  conviction  the  said 

was  required  to  give  security  by  a  written  undertaking  with 

suret in  the  sum  of hundred  dollars, 

for  h. . .  .good  behavior  for  the  space  of  one  year,  and  inasmuch  as  the  said 

« did  not  give  the  said  undertaking  required 

as  aforesaid,  the  said was  by  the  said  Justice 

convicted  of  being  a  disorderly  person  as  aforesaid,  and  the  said  Justice  hav* 
ing  duly  made  up  and  signed  and  immediately  filed  in  the  office  of  the  clerk 
of  the  county  of a  record  of  such  conviction  of  the  said 


These  are,  therefore,  to  command  you,  [the  said  constable,  marshal  oi 

policeman  forthwith  to  carry  and  deliver  the  said 

into  the  custody  of  the  said  sheriff.    And  you,  the  said  sheriff,  are  hereby 

commanded  to  receive  the  said into  your 

enstody  in  the  county  Jail  of  said  county,  and  there  h. . .  .safely  keep  in  said 
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eooBty  JAfl,  f or  Uie  temi  of at  aud  labor.  oriBlll 

••he  ffirt  tbe  laid  secuilty  required  as  aforeaaid. 

Given undermy  hand,  al  the afoceaaid.  tfak 

dajof 

1 


Ha  104. 
Wmrrtmi  for  fdanif,  under  Cbds  of  Orimihkid  Prooeimire.  gg  lffl-151 

JUSTICES'  COURT  (OR  POLICE  COURT). 

STATE  OF  NEW  YORK, )  ^  . 

COUMTT  OF ) 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 
7b  

Information,  upon  oath,  haying  been  this  day  kdd  before  me»  that  the  crinM 

of haa  been  committed,  and  accusing. 

•  • •••••••• • • •...•••••••  ••••••therBwl 

Yon  are   therefore  commanded   forthwith   to  arreet   the   aboTe-named 

and  bring  h. . .  before  me  at  the court  in  the  aaid  county  ol 

,  or,  in  case  of  my  absence  or  inability  to  act»  before  th« 

neareet  or  mbat  acceflaible  magistrate  in  this  county. 

Daledal .••.••••,  this day  of ;  188.. 


Ju9tice  <3f  iU  PlMee  (or  Mio$  AtiHt^ 


No.  105. 

4fldtnii  proving  handwriting  ofjtutiee  who  iuued  warrant  to  he  easeeuted  in 
another  oounty,  under  Code  of  Criminal  Procedure,  %  157. 

STATE  OP }^. 

COUHTT  OF * 

•  ,  being  duly  sworn,  says  that  he  resides  in  thi 

city  of  Albany;  that  the  name  of ,  purportiiif 

to  be  signed  to  the  above  warrant,  is  the  handwriting  of 

who  is  one  of  the  police  Justices  and  Justices  of  the  peace  of  the  . , 
in  the  county  of ,  by  whom  the  abore  warrant  waa 


Sworn  before  me»  this. .  •  .day ) 
of 188..      I 
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Ha  106L 

Urtwrw  t0  warrani  for  fdanff. 

"Bf  Tbtaa  of  ttia  within  warnuit  I  haye  arrested  the  within  named,  and  now 
tfa?e  him  beloro  the  magistrate  by  whom  this  warrrant  waa  issued,  or  before 

being  the  nearest  or  most  accessible 

magistimte  in  the  oonntj  of . .  • the  magistrate  by  whom  this 

warrant  was  issaed  being  absent  or  nnable  to  act 

Dated  at this .....day  of 188.. 

*»  A.  B., 

(biutalbU  (or  oihor  cfficoi^ 

Ho.  107. 

OMMNtffeMnl  om  waiTTQiiU  fir  fdonif.  wnder  Oode  cf  CkimituU  JVooMiiifw,  %  198b 

The  within  named baring  been  brought  before  me 

under  this  wanant»  Is  berel^  committed  for  examination  to  tlie  sheriff  of  the 
com^y  of  .•••••••••••. . 

Juitie$  qf  the  FiBac$  (or  PoUei  JutUc^ 


Ha  19a 

Ai  mimiam  to  awwifi  tMirrwiil  la  onothor  eoun^,  under  Oode  qf  OrkidmA  l^f^ 

tedwre,  %  156. 

The  within  warrant  may  be  executed  in  tlie  county  of 

Dsledal this day  of isa 

A.  B*f 
Juotke  €f  ike  Btace  (er  BMee  J^wUM). 


>e$,: 


Ha  100. 
WhfTwnl  ^  antetjor  miedemeanor^  under  Oode  qf  (himinal  I^roeeditre,  %  ICii 

POLICE  COURT  (OR  OTHER  COURT). 

STATE  OF  NEW  YORK, 

OOUNTTOF 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK 
Jb  

Information  upon  oath  having  been  this  day  laid  before  me  that  the  crimf 
of has  been  committed,  and  accusing thereof. 

You  are  therefore  commanded  forthwith  to  arrest  the  abore  named 

and  bringh. .  before  me  at  the court,  in  the In  the  said 

oounty  of or  in  case  of  my  absence  or  inability  to  act,  before  thf 

nearest  or  most  accessible  magistrate  in  this  county. 

Dated  at this day  of 18a 


JueUee  qf  the  PBoee  (or  iWw  Juetiee), 


n 
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No.  800. 

FtrmMan  t^  eaoeeuU  WHrani  for  mudemeanor  on  Sunday  or  in  n(ffhttim$, 

und0r  Oods  cf  Orindnal  Proeedwro,  %  17a 

I  do  hereby  order  and  direct  that  the  arreet  on  the  within  warrant  may  ht 
■lade  on  Sunday  or  at  night 

JutUee  qf  the  iVoM  {or  BMee  JutUeey 


Na  dOl. 

Warrant  to  commit  child  under  sixteen  pears  —  Plea  of  not  guUty, 

POLICE  COURT  (OR  OTHER  COURT). 
BT ATE  OF  NEW  YORK,  )  ^  . 

COUWTT  OF I 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OF  NEW  YORK: 

2b  

and  to  the  superintendent  of  the  House  of  Rtfuge  for  t^ie  BefurmaUon  ef 
Juvenile  DeUnquents  in  Vis  city  of  New  York,  Gbbbtino: 

Whereas,  On  the day  of 188 

was  brought  before  me, ,  one  of  the  Justices  of  thA 

peace  in  and  for  the  city  and  county  of ,  or  police  Justice  of  said 

city,  charged  on  the  oath  of ,  wliich  oath  was  believed 

b>  me,  the  said  justice,  with*  on  this  present  day,  at  the 

And  Whereas,  The  said  Justice,  immediately  and  before  any  further  pro- 
ceedings were  had,  informed  the  said of  the  charge 

against  him,  and  of  his  right  to  the  aid  of  counsel  in  every  stage  of  the 
proceedings,  and  the  said  charge  was  then  and  there  distinctly  read  and  stated 

to  the  said  . .  • ,  who  then  and  there  pleaded  not  guilty 

thereto,  who  was  then  and  there  tried  upon  the  said  charge  by  the  said  justice, 
who  did  thereupon  hear  testimony  on  oath  in  support  of  said  charge,  and  in 
defense  thereof,  and  on  behalf  of  said  person; 

And  Whereas,  The  said  testimony  was  given  and  evidence  was  had  in  the 

presence  and  hearing  of  the  said • ,  he,  the  said 

having  previously  thereto  been  allowed  a  reasonable 

time  to  send  for  and  advise  with  counsel; 

And  Whereas,  It  was  ascertained  by  said  justice  that  said 

was years  old  on  the day  of 

And  whereupon  the  said  Justice  did  thereupon  adjudge  and  determine  that 

the  said was  guilty  of  the  aforesaid  charge  and  offense, 

and  the  said was  thereupon  convicted  of  the  charge 

nnd  offense  aforesaid,  and  it  was  adjudged  and  determined  by  me  that  Uie 

Bftid should  be  committed  to  and  confined  in  the 

House  of  Refuge  for  the  Reformation  of  Juvenile  Delinquents  in  the  city  of 
N'cw  York,  until  he  should  be  thence  discharged  according  to  law. 

Now,  therefore,  you  the  said  sheriff,  constable,  marshal  or  policeman,  aros 
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eommimdad  f orthwltli  to  onnTejr  and  dellyer  theiald • 

into  the  custody  of  the  tald  superintendent    And  you,  the  said  superintend- 
ent, are  hereby  commanded  to  receire  the  said into 

your  custody,  in  the  said  House  of  Refuge,  and  ..••  there  safely  keep  until 
ha  shall  be  thence  discharged  according  to  law. 

Given  under  my  hand,  at  the aforesaid,  this   

dmy  of 


JuiUu  of  the  Fbou  (cr  PoUe$  JutUoi^ 


Na  d02. 
WofrratU  againit  ekOd  begging,  under  Code  of  Oriminal  Proeedy/rep  | 

POMCB  COURT  (OR  OTHER  COURTy, 

STATE  OF  1?BW  YORK,! 
County  of  •  • ( 

m  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 
lb  

Whereae,  Complaint  has  this  day  been  mad«)  by • odf 

the in  the  county  of ,  on  oath,  before 

one  of  the  Justices  of  the  peace  of  the or  police  Justice  of  the 

said  city;  that  on  the day  of ,  at  tho 

in  said  county)  one ,  a  child  of  the  age  of 

years,  was  found  begging  for  alms  and  soliciting  charity  from  door  to  door, 
and  was  found  begging  for  alms  and  soliciting  charity  in  a  street,  highway 

and  public  place  in  said  city,  to  wit: against  the 

peace  of  the  people  of  the  State  of  New  York  and  the  form  of  the  statute  in 
such  case  provided. 

We,  therefore,  command  you  forthwith  to  take  the  body  of  the  said  .••.•••• 

and  bring  h  .  •  before  the  said ,  at  the court 

room,  in  the  said    ,  with  this  warrant,  and  a  return  of  your  doings 

thereon  indorsed,  to  be  dealt  with  according  to  law.  Hereof  fail  not  at  youi 
peril. 

Witness,  the  said ,  at  the in  the  counti 

aforesaid,  the day  of 


/iMtfos  0  V^  Pnee  (or  BOice  JutHe^ 
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No.  203. 
Warrant  of  ecmmitment  for  being  intoxieaUd  in  a  pubUe  ptam 

POLICE  COURT  (OR  JUSTICES'  COURTS 

STATE  OP  NEW  YORK,  / 
County  OF ( 

IN  THE  NAME  OP  TUE  PEOPLE  OF  THE  STATE  OF  NEW  lORK. 

Gheeting: 

Whereoi, has  tbis  dny  been  iluly  cxnmincd,  tried 

and  convicted  before  uic, ,  one  of  the  Justices  of  the 

peace  in  and  for  the county  of ,  police  justice 

of  said ,  upon  the  information  on  oath  of  ,  and 

on  competent  testimony,  of  having  been  intoxicated  in  a  public  street  or  place 
in  said »  contrary  to  law 


And  Whereas,  Upon  such  conviction,  I  did  adjudge  and  determine  that  the 

said should  pay  a  fine  of dollars* 

and  two  dollars  costs,  and  in  default  thereof  that be  committed  to 

the  penitentiary  of  said  county  for  the  term  of days,  unless  the 

fine  be  sooner  paid; 

These  are,  therefore,  to  command  you,  the  said  sheriff,  constable,  marshal 

or  policeman,  forthwith  to  convey  and  deliver  the  said 

to  the  said  superintendent  of  the  said  peuilcntiary.  And  you,  the  said  super- 
intendent, are  hereby  commanded  to  receive  the  said 

into  your  custody,  in  the  said  penitentiary,  and  h. . .  there  safely  keep  unti! 

the  expiration  of  the  siiid days,  unless  the  fine  be  sooner 

paid,  or bo  thence  discharged  in  due  course  of  law. 

Giren  under  my  hand,  at the day  of 


Police  JuHtice  (or  Justice  of  the  Peae^ 


No.  204, 

titatement  and  questions  put  to  defendant  byjuMice,  under  Code  of 

Procedure,  g§  188,  189. 

JUSTICES'  COURT  (OR  OTHER  COURT). 
Brfore .Justice, 1881. 


THE  PBOPLB 
JOHN  DOB. 


The  defendant,  immediately  on  being  brought  before  said  Justioe, 
Informed  by  said  justice  as  follows: 

Tou  are  charged  with  the  crime  of 

Tou  have  the  right  to  the  aid  of  counsel  in  erery  stage  of  the  proceedingib 
ind  before  any  further  proceedings  are  had. 
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Qui&iicn,  Do  70a  require  counaeir  If  you  do,  you  will  be  allowid  m 
ftUo  time  to  aenii  for  him,  and  the  examination  will  be  adjounied  for  tlMll 
purpoee. 

Amwer 

[ appeared  as  counsel  for  the  defendant,  or  no 

oounsel  appearing,  and  after  waiting  a  reasonable  time  therefor,  the  aakl 
Juitice  put  the  following  qucstionn  to  the  dafendant] : 

Question,  Do  you  desire  an  examination  of  this  case,  or  do  you  waiti 
examination  and  elect  to  giro  bail? 


TM!$  JuUU»  (cr  Juttic$  ^  th§  JUt^ 


No.  205. 
CkmimUment  on  charge  of  intoxieatunL 

POUCB  COURT  (OR  OTHER  COURT). 
Btflfre ,  Justice. 

STATE  OP  NEW  YORK, )  ^  . 

COUSTT  OF ) 

To  (he  Sheriff  cf  the  county  of  Albany: 

,  baring  been  brought  before  me,  chaiged 

with  the  offense  of  public  intoxication,  of. 

you  will  receive  and  safely  keep  within  ithe  common  Jail  of  said  county  for 
further  examination. 

Dated  at ,  this day  of ,168.. 


/Mtte 


Na  20e. 

Beeoffninnee  of  diaorderly  penon,  under  Code  ef  OivU  Procedure,  g  899, 

eubdivisioM  1  and  2. 

POLICE  COURT  (OR  OTHER  COURT). 

STATE  OF  NEW  YORK,  )  ^  . 
County  OF > 

Be  it  remembered,  that  on  this    day  of ,  in  the  year  of 

our  TiOrd  one  thousand  eight  hundred  and  eighty-. .  • ., ,  of 

the ,  in  said  county,  and , 

both  of  the  same  place,  personally  came  before  me, ,  one  of 

the  justices  of  the  peace  in  and  for  the ,  or  police  Justice  of  the 

■aid ,  and  severally  and  respectively  acknowledged  themselvea  to 

be  indebted  to  the  people  of  the  State  of  New  York,  in  the  sum  of 

hundred  dollars  each,  to  be  levied  of  their  respective  (roods  and  nhatlMia 


452  FOBMB  TO  THE  CoDX 


f^a»A  tfiMtntftntf,  to  Ui0iii0  of  Uy$  Mid  p^iplft  If  <i<i^yfr  ilttD  bo 
fai  tbo  oonditioiis  foUowing,  tU: 

Wksreoi,  On  the daj  of ,  188... 

iid  niAko  oompUint  on  oath  before  Uioeald ,  one  of  tbejoetioei 

of  eaid ,  or  p<Hioe  Joetlce  of  the ,  againit •  •••, 

n  which  oompUdnt  the  eaid all^^  that  the nid ...» 

and  the  laid  Juatioe  baring  caused  theiaid tobebroii^t 

before  him  and  examined  toadiing  the  oflenae  in  eaid  complaint  alleged,  and 
it  appearing  to  tlie  eaid  JuBtice,  upon  such  examination,  by  the  conf easion  of 

■aid ,  and  by  competent  testimony,  that waa 

guilty  of  the  offense  in  said  complaint  alleged,  and  was  and  is  a  disorderly 
person,  and,  for  the  reasons  set  forth  in  said  complaint,  the  said  Justice  did 

tliereupon  require  the  said to  enter  into  a  recognizance  with 

suret.  •  • .,  approred  by  the  said  justice,  in  the  sum  of 

hundred  dollars,  that  he  will  support  his  wife  and  children,  and  will  indem- 
nify the •••.  against  their  becoming  within  one  year  chargeable  upon 

the  public. 

Now,  therefore,  we  hereby  undertake  that  the  said win 

support  his  wife  and  children,  and  will  indemnify  the against  their 

becoming  within  one  year  chargeable  upon  the  public,  or  we  wiil  pay  to  the 
people  of  the  State  of  New  York  the  sum  of  ..••••••  •  hundred  dcUara. 


Bubscribed  and  acknowledged  before  i 
me,  this   ...  day  of 188..   | 


No.  207. 

BecogniBiMM  far  wppori  qf  w\fe  and  ckildren  qf  diBordtrly  p$non^  Idkm  ^fim 
eommttmmUp  under  Code  of  Criminal  Procedure,  %  889,  mMMaione  1  ami  t. 

POLICE  COURT  (OR  OTHER  COURT). 


8TATB  OP  NEW  YORK, )  ^  . 

COUKTTOF S 


Bo  it  remembered,  that  on  this day  of 188.. • 

,  of  the in  said 

county,  and of  the  same  place,  personally 

eame  before  us, « . . « 

and .two  of  the  justices  of 

the  peace  [or  police  justices]  of  the  said county,  and 

Jointly  and  severally  acknowledged  themselves  to  be  indebted  to  the  people  of 

the  State  of  New  York,  in  the  sum  of hundred 

dollars,  to  be  levied  of  their  respective  goods  and  chattels,  lands  and  tone* 
ments,  to  the  use  of  the  said  people,  if  default  shall  be  made  in  the  condi- 
tions fallowing: 

Whereoi, was  on  the 

day  of 188.  .duly  convicted  before 

Justice  of  the  peace  [or  police  Justice]  of  said • upon  the 
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eomplaint  mtdo  before  him,  end  of  the  offense  of  ^ing  a  diioi  j«rl}  penoa, 
for  that  the  nid 

And  prior  to  each  couTictioii  the  aaid  Justice  did  require  of  the  lald 

that  he  glre  security  by  e  written 

undertaking  with suret . ...  in  the  sum  of 

hundred  dollars;  that  he  will  support  his  wife  and   children,  and  will 

indemnify  the against  their  becoming  within  one  year  chaigeable 

apon  the  public;  and  for  not  giring  the  said  undertaking  the  said 

was,  by  the  said  justice,  convicted  of  being  a  disorderly  person  as  aforesaid, 
and  a  record  of  said  conviction  was  duly  made  by  the  said  Justice,  and  signed 
by  him  with  his  name  of  ofBce,  and  filed  in  the  office  of  the  derk  of  the 

county  of and  said wafl»  by 

a  warrant  signed  by  the  said  Justice,  with  his  name  of  office,  committed  to 

the  county  jail  of  the  county  of for  the  term  of 

at  hard  labor,  or  until  he  gives  the  said  undertaking  required  as  aforesaid, 
and  still  remains  in  the  county  jail  of  said  county;  and  application  having 
been  made  to  us,  the  said  two  justices,  to  take  such  undertakings  so  as  afore- 
said required  of  and  in  behalf  of  the  said 

Now,  therefore,  we  hereby  undertake  that  if  the  said • •••••• 

will  support  his  wife  and  children,  and  will  indemnify  the against 

their  becoming  within  one  year  chargeable  upon  the  public,  or  we  will  pay  to 

thei>eople  of  the  State  of  New  York  the  said  sum  of 

hundred  dollars. 


Babacribed  and  acknowledged  before  us  the  ) 
day  and  year  first  above  written.         ) 


qf  Os  PMe$  (mr  F9ke$  ^mUo^ 


No.  208. 

Buagmhtmm  far  goad  behavior  of  di$ordmiy  penon,  undtr  Cbd$  ^  OHMmM 

Procedure,  %  899,  wJbditidom  8,  9. 

POLICE  COURT  (OR  OTHER  COURT). 

STATE  OF  NEW  YORK,  >  ^  . 

COUMTT  OF )      " 

Be  it  remembered,  that  on  this day  of in  the  year  of  oni 

Lord  one  thousand  eight  hundred  and  eighty-. . . ., of  the 

in  said  county,  and both  of  the  same  place,  personally  came 

before  me one  of  the  Justices  of  the  peace  in  and  for 

the or  police  justices  of  the  said and  severally 

and  respectively  acknowledged  themselves  to  be  indebted  to  the  people  of  the 

State  of  New  York,  in  the  sum  of hundred  dollars,  to  be  levied 

of  their  respective  goods  and  chattels,  lands  and  tenements,  to  the  use  of  the 
said  people  if  default  shall  be  made  in  the  conditions  following,  via. . 

WitroM,  On  the day  of ,  188.., 

did  make  complaint  on  oath  before  the  said one  of  tha 

Justices  of  said or  police  justice  of  the sgalnal 


454  FOBHS  TO  TH£   CoDE 

in  which  complaint  the  said tllegei 

that  the  said 

and  the  said  Justice  having  caused  the  said ....to  be  brought 

before  liim  and  examined  touching  the  offense  in  said  complaint  allied,  and 
it  appearing  tb  the  said  justice  upon  such  examination,  and  by  competent 

testimony,  that was  guilty  of  the  olTense  in  said  complaint 

alleged,  and  was  and  is  a  disorderly  person,  and,  for  the  reaacns  set  forth  in 

said  complaint,  the  said  Justice  did  thereupon  require  the  said 

to  enter  into  a  recognizance  with. suret. . .  .in  the  sum  of 

hundred  dollars,  for  the  good  behayior  of  the  said 

for  the  space  of  one  year. 

Now,  therefore,  we  hereby  undertake  that  the  said ..•• will 

bo  of  good  beharior  for  the  space  of  one  year  next  ensuing  the  date  hereof* 
and  not  be  suilty  of  the  acts  set  forth  in  said  complaint,  or  we  win  pay  to  the 
people  of  the  State  of  New  York,  the  sum  of hundred  doUaiii 


Subscribed  and  acknowledged  before  me» ) 
thia day  of 188...     ) 


No.  209. 

BteogtUuneeJbr  good  behavior  qf  dtBorderlyp&non-^tak^qfteri 

POLICE  COURT  (OR  OTHER  COURT). 

STATE  OP  NEW  YORK. ) 
County  of f  **'  ** 

Be  it  remembered,  that  on  this day  of 188 • 

of  the in  said  county,  and of  the  same  place,  per* 

sonally  came  before  us of  the  same 

and two  of  the  Justices  of  the  peace  [or  police  Justioee] 

of  the  said and  county,  and  Jointly  and  sevendly  acknowledged 

themselves  to  be  indebted  to  the  people  of  the  State  of  New  York,  in  manner 

followiug,  in  the  sum  of hundred  dollars,  to  be  levied  of  their 

respective  goods  and  chattels,  lands  and  tenements,  to  the  use  of  the  said 
people,  if  default  shall  bo  made  in  the  condition  following  : 

^fiereoi was  on  the day  of 188. .  duly 

convicted  before Justice  of  the  peace  [or  police  Justice]  of 

said upon  the  complaint  made  before  him,  of  the  offense  of  being 

a  disorderly  person ;  for  that  the  said 

And  prior  to  such  conviction  the  said  Justice  did  require  of  the  said 

that  .  .he  give  security  by  a  written  undertaking  with suret. . .  approTsd 

by  him,  in  the  sum  of hundred  dollars  for  h. .  good  behavior  for  the 

space  of  one  year  ;  and  not  giving  the  said  undertaking  the  said 

was  by  the  said  justice  convicted  of  being  a  disorderly  person  as  aforesaid, 
snd  a  record  of  said  conviction  was  duly  made  by  the  said  Justice,  and  signed 
by  him  with  his  name  of  nfflce.  and  filed  in  the  oflSce  of  tho  clerk  of  the 
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county  at and  said waa,  byawarrani  signed  by  Um 

Mid  justice,  with  his  name  of  office,  committed  to  the  coun^]ail  of  the  said 

county  of for  the  term  of at  hard  labor,  or  until  ha 

give  the  said  security  required  as  aforesaid,  and  still  remains  in  the  county 
Jail  of  said  county ;  and  application  liaving  been  made  to  us,  the  said  two 
Justices,  to  take  such  undertaking  so  as  aforesaid  required  of  and  on  belialf 

of  the  said 

Now,  therefore,  we  hereby  undertake  that  the  said will 

be  of  good  behavior  for  tiie  space  of  one  year  from  the  time  of  the  said  con- 
Tiction,  and  shall  not,  during  such  time,  be  guilty  of  any  of  the  acts  .  .hfl 
was  so  as  aforesaid  convicted  of  being  a  disorderly  iKsrson,  or  we  will  pay  to 
the  people  of  the  State  of  New  York,  the  said  sum  of hundred  ddUam 


Sabacribed  and  acknowledged  before,  us  the ) 
day  and  year  first  above  written.         | 

Juttioei  of  the  Peace  (<?r  Pofice  /njtfd^ 


No.  210. 
of  esDoepHone,  under  Code  Oriminal  Procedure,  1 4B6» 

SUPREME  COURT— Cotott. 


THE  PEOPLE 
againtt 


At  a  trial  term  of  the  supreme  court,  held  in  and  for  the  county  of 

at  the  court-house  in  the ,  before  Hon , , 

a  Justice  of  the  supreme  court,  on  the day  of ,  an 

indictment  against ,  of  which  the  annexed  marked 

"A"  is  a  copy,  came  on  to  be  tried,  and  a  Jury  having  been  impanneled  and 
sworn,  the  following  testimony  was  then  had,  and  the  following  proceedings 
were  then  and  there  had,  to  wit: 

John  Doe,  a  witness  on  behalf  of  the  people,  being  duly  sworn,  testified  as 
follows: 

[Insert  all  testimony  and  exceptions.] 

The  evidence  here  closed,  and  the  above  was  all  the  evidence  taken  on  said 
trial 

The  court  charged  the  Jury,  among  other  things,  that  [insert  that  part  of 
the  charge  objected  to],  to  which  portion  of  the  charge  the  counsel  for  the 
prisoner  duly  excepted. 

And  the  counsel  for  the  prisoner  thereupon  requested  the  court  to  charge 
the  Jury  as  follows:  [Insert  request  to  charge.]  The  court  refused  so  to 
charge,  and  the  counsel  for  the  prisoner  then  and  there  excepted. 

The  said  cause  was  on  the  said day  of submitted 

to  the  Jury,  who,  on  the  same  day,  returned  into  court  and  rendered  theii 
▼erdict,  by  which  tbey  found  the  said  defendant  guilty  of  the  crime  char^ired 
in  the  indictment. 
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And  because  none  of  the  aaid  exceptions  so  offered  and  made  do  appeal 
upon  the  record  of  said  trial,  therefore,  in  the  presence  of  the  defendant^  the 
said  court  has  signed  the  said  exceptions  according  to  the  statate  in  snoh 
case  made  and  prorided. 

Dated  this day  of 

JiuUpi  SuprmmOtmt 
B.  0.,  Attorney  far  Dtfendant 


€•. 


At  a  court  of  oyer  and  terminer,  held  at  the  court-house,  in  the 

on  the day  of 

This  schedule  consists  of  a  copy  of  the  indictment  which  should  be  attaohed 
lo  the  bill  of  exceptions,  and  reference  thereto  made  in  the  bill  itaell 


Ko.  211. 

Notice  to  iettle  catte,  under  Code  Criminal  Procedure,  %  458. 

SUPREME  COURT— County. 


THE  PEOPLE 
against 


Sir. — Please  to  take  notice  that  on  the  case  served  on  you  herein,  and 
upon   the   amendments   thereto    served  by    you,     the   defendant    herein, 

will  make  a  motion  before  Hon 

at  his  chambers,  in  the  city  of on  the day  of 

at  10  o'clock  A.  M.  of  that  day,  to  have  the  said  case  settled,  and  for  such 
other  relief  as  may  be  just. 

Dated  at ,  this day  of 

Yours,  etc.,  A.  B., 

Defendant  9  Attorney, 
To  B.  C,  District  Attorney county. 


No.  212. 

Ord^  enlarging  time  to  settle  case,  tinder  Code  Criminal  Procedure,  §  460. 

(Title  of  cause  and  court.) 

On  reading  and  filing  affidavit  of defendant's 

attorney,  hereto  annexed,  and,  on  motion  of  the  same,  it  is  hereby  ordered,  on 
good  cause  shown,  that  defendant's  time  for  preparing  and  serving  a  case  be 

and  is  hereby  extended  to  and  including 1882. 

Dated  this day  of 

A.  B., 
Justice  Supreme  Court. 
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Na  2ia 

Affidavit  for  neto  trial,  under  Code  Criminal  Procedure,  §  465,  subdivision  7. 

SUPREME  COURT. 


TBIPKOPLB 


!■ 


BTATB  OP  NEW  YORK,       . 

COUHTTOF 

,  being  duly  sworn,  says  that  he  raridos  ftt , 

in  said  county;  that  he  is  .the  attorney  for  the  above  named  defendant,  and  as 
such  attorney  tried  his  case  under  the  indictment  charging  him  with  arson  at 
the  present  term  of  this  court,  at  which  he  was  found  guilty  by  a  Jury  as 
charged  in  said  indictment.  Deponent  further  says  that  since  said  trial  dosed 
he  has  discovered  such  new  evidence  as,  in  his  Judgment,  if  produced  and 
received  before,  would  have  changed  the  verdict  to  one  of  acquittal;  that  said 
evidence  is  in  substance  as  follows:  [here  give  nature  of  the  evidence  briefly]; 
that  said  evidence  was  wholly  unknown  to  him  and  this  deponent  at  the  trial 
Just  had,  and  that  their  failure  to  produce  it  was  not  owing  to  any  want  of 
diligence  on  their  part 


Sabacribed  and  sworn  before  me, 
tUa day  of 1883. 


( 


No.  214. 
4ffida9it^mpti(mfararre9t€fJudffmerU,  under  Oo^  CHmindl ^riooedmM,%4M. 

(Title  of  court  and  case.) 
STATE  OF  NEW  YORK,  I     . 

,  being  duly  sworn,  says  that  he  resides  at • ., 

in  said  coonty;  that  he  is  the  attorney  for .the  defendant 

in  this  action;  that  said was  tried  on  an  indictmeiit 

charging  him  with  arson,  before  this  court  and  a  Jury,  on  the • 

and  was  found  guilty  by  said  Jury  as  charged  on  the  same  day. 

Deponent  further  says  that  said  indictment  does  not  conform  to  the  require 
ments  of  sections  275  and  276  of  the  Code  of  Criminal  Procedure  in  the  fol- 
lowing particulars:  [state  in  what  it  is  defective];  and  also  thai  the  fidf 
therein  charged  do  not  constitute  a  crime. 

Sabaoilbed  and  sworn  before  me,  I 
not dayof | 
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No.  215. 

JSMiot  to  dktriet  tUtomsy  of  motion  in  arrett  qfJudffmmU, 

(Title  of  court  and  cause.) 

Bib— Fleafle  to  take  notice  that  on  tlie  Indictment  herein,  on  the  eridoioi 
taken  in  the  trial  of  this  action,  on  the  annexed  affidavit,  and  upon  all  othei 

proceedings  heretofore  had  in  this  case,  I  will  move  the  court  on  the 

day  of for  an  order  arresting  Judgment  against  said  defendant 

and  for  such  other  relief  as  may  be  just 

Dated  at .this day  of     

Tours,  etc.,  A.  B., 

AtJUjtn&yfw  DrfmidanU^ 
Toa  a,  DiMiria AUomog Oouwtif. 


No.  216. 
Benth  warrant  aftw  convieHon,  under  Cbde  OrinUnal  Ihvo$dwM,  S  477. 

HTATB  OP  NEW  YORK,  >  ^  . 

COURTT  OF / 

IN  THE  NAME  OF  THE  PEOPLE  OP  THE  STATE  OP  NEW  70BE. 

[Sbal.  ]        lb  any  sheriff,  constable,  marshal  or  policeman  nf  this  State  : 

A.  B.  having  been  on  the    day  of duly  convicted 

in  the  court  of • of  the  county  of ,  of  the 

crime  of  [designating  it]; 

You  are  therefore  commanded  forthwith  to  arrest  the  above-named  A.  R, 
and  bring  him  before  that  court  for  Judgment;  or,  if  the  court  have  adjourned 
for  the  term,  you  are  to  deliver  him  into  the  custody  of  the  sheriff  of  the 

county  of ,  or  in  the  city  and  county  of  New  York  to  the 

keeper  of  the  city  prison  of  the  city  of  New  York. 

Dated  at • this day  of  .  ••..• 

Bj  order  of  the  court 


No.  217. 
IPbrnml  if  commitment  qftereonvicOan,  under  Oode  qf  Oriminal  iVvMcHin,  {487. 

(Title  of  Court) 

8TATB  OP  NEW  YORK,  )  ^  . 
County  of i 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YOBK: 

!7b  and  to  the  keeper  if  the  joAeif 

prison  to  which  the  prisoner  is  sentenced: 

Whereas, was  on  the day  of ,  duly  tried 

before  me  and  a  Jury,  and  by  said  Jury  was  convicted  of  the  crime  of 

,  and  afterwards  was,  by  me,  in  due  form  of  law,  sentenced  to 
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imprisonment  iu  the  county  jail  for  the  term  of  one  year  [or  fine  and  imprison- 
ment, as  the  case  may  be].    Now,  this  is  to  command  you  to  receive  the  said 

into  your  custody  and  detain  him  until  the 

judgment  of  the  said  court  is  satisfied. 

Dated  this day  of 188. . 

A.  B., 
JtisHce  Supreme  Court  (or  otJier  court). 


No.  218. 

Death  warrant,  under  Code  of  Cnminal  Procedure,  §  491, 

STATE  OF  NEW  YORK,  )  ^  . 
County  OP ) 

To  the  agent  and  warden  oftlie prison  at , county,  N.  T,: 

Whereas,  At  a  trial  term  of  the  supreme  court,  held  in  and  for  the  county  of 

,  at  the in  the of 

N.  Y.,  on  the day  of ,  189. . ,  and  on  following  days, 

one was  put  upon  his  trial  for  the  murder  of 

in  said  county  of on  the day  of ,  189. ., 

and  upon  said  trial  was  found  guilty  of  murder  in  the  first  degree,  for  said 

killing  on  the day  of 189. . ,  and  on  the day 

of ,  189. .,  was  sentenced  to  be  put  to  death  in  the  manner  pro- 
vided by  law,  on  some  day  in  the  week  beginning  the day  of , 

189. .,  now: 

f   It  is  hereby  ordered  that  execution  of  the  said  sentence  be  done  upon  said 

by  you,  the  said  warden  of prison,  in  the 

manner  provided  by  law,  on  such  day  in  the  week  beginning  on  the 

day  of ,  189. .,  as  you  shall  determiift,  within  the  walls  of 

your  said  prison  or  the  yard  or  inclosure  thereto  adjoining. 

Witness  my  hand  at ,  aforesaid,  this day 

of ,  189... 


Justice  Supreme  Court,  Presiding, 


No.  219. 

Certificate  after  execution.     Code  Criminal  Procedure,  §  508. 
COURT  —  County  op 


THE  PEOPLE 
against 


STATE  OF  NEW  YORK,  )  ^  . 
County  op. ) 


T, ,  agent  an    warden  of state  prisoL  at 

, county,  do  hereby  certify,  pursuant  to  sec- 
tion 508  of  the  Code  of  Criminal  Procedure  of  the  State  of  New  York,  and 
the  amendments  thereto,  that  in  obedience  thereto  and  in  conformity  with  the 
judgment  and  sentence  of  the  above-named  court,  and  the  warrant  of  the  said 
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court,  a  copy  of  which  is  hereto  annexed,  I,  said  agent  and  warden,  at  said 

prison  at ,  town  of ,  county  of , 

N.  Y.,  on  the  ....  day  of ,  189. . ,  did  attend  upon  the  execu- 
tion of  the  judgment  and  sentence,  and  tliat  said the 

convict  therein  named,  was  then  and  there,  to- wit,  at  the  place  and  time  last 
aforesaid,  executed  in  conformity  to  the  said  judgment  and  sentence  of  said 
court,  and  in  accordance  with  the  provisions  of  the  code  of  criminal  pro- 
cedure of  the  state  of  New  York. 

I  do  further  certify  that  the  persons  whose  names  are  hereinafter  signed 
were  the  persons  invited  by  me  as  such  agent  and  warden  to  be  present  at 
such  execution,  and  that  the  said  persons  were  all  the  persons  present  and 
witnessing  the  execution  of  said  judgment  and  sentence  upon  said 


Agent  and  Warden, 
Dated,  county,  state  of  New  York,  this day  of 

•  •••.■• ,  lotf.  ■• 

The  undersigned,  being  the  persons  and  all  the  persons  present  wit- 
nessing the  execution  of  judgment  and  sentence  set  forth  in  the  foregoing 
certificate,  do  hereby,  pursuant  to  the  statute,  and  at  Dannemora,  town  of 

Dannemora,  county  of ,  state  of  New  York,  on  the day 

of ,  180. .,  subscribe  the  foregoing  certificate. 


No.  220. 

Notice  of  appeal,  under  Code  of  Criminal  Procedure,  g  533. 
SUPREME  COURT  —  County  of 


THE  PEOPLE 
against 


To ,  Clerk  and  District  Attorney  of county  : 

SiBS. —  Please  to  take  notice  that  the  defendant  herein  hereby  appeals  to  the 
appellate  division  of  the  supreme  court  [or  court  of  appeals]  from  the  judg- 
ment of  conviction  rendered  against  him  in  this  court  on  the day 

of 188.. 

Dated  this day ,  188.. 

A.  B.y 
Attorney  for  DefendanJl, 

No.  221. 

Notice  of  appeal  by  ihe  people,  under  Code  of  Criminal  Procedure,  §  634. 

(Title  of  court  and  cause  as  above.) 

To ,  Defendant,  or  A.  B.,  Attorney  for  Defendant  ^ 

Sib. —  Please  to  take  notice  that  the  people  hereby  appeal  to  the  appellate 
division  of  the  supreme  court  from  the  j  udgment  of  this  court,  allowing  defend- 
ant's demurrer  to  the  indictment,  rendered  the day  of 

.  Dated  this day  of ,188.. 

A.  B., 
District  Attorney  of County, 
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No.  2dd. 

AM^laivA  fifr  pMtoaiiati  qf  naUee  4(f  appeal,  und0r  Cbd$  ^  OrtmAjMSi  ^pomimn 

g624. 

(Title  of  court  and  caM.) 

STATE  OF  NEW  YORK,  >  ^  . 

COUITTT  OF.«»« ••       ) 

• ,  being  duly  sworn,  says  that  be  U  district 

attorney  of  the  county  of ;  that  at  a  term  of  the  court  of 

held  in  and  for  the  county  of on  the day  of 

188. .,  judgment  was  rendered  allowing  the  demurrer  to  the  indictment  inter- 
posed by  this  defendant;  that  the  people  hare  appealed  from  said  Judgment; 
that  said  defendant  cannot  be  found,  after  due  diligence,  io  as  to  make  service 

upon  him  of  the  notice  of  this  appeal;  that... • the 

attorney  who  acted  for  the  defendant  on  the  argument  of  said  demurrer,  does 
not  reside  or  transact  business  in  the  county  of  •  • 


Subscribed  and  sworn  before  me,  ) 
this day  of ) 


Na  223. 

(Mar  €f  pubUcaUon,  under  Code  of  Oriminal  Procedure,  %  SH, 

(Title  of  court  and  names  of  parties.) 

On  reading  and  filing  the  affidavit  of ,  hereto 

annexed,  and  on  motion  of ,  district  attorney  of  the 

county  of ,  it  is  hereby  ordered  that  the  notice  of  appeal  on  behalf 

of  the  people  be  served  on ,  the  defendant  herein,  by 

publishing  the  same  in  the ,  a  daily  paper  published  at 

in  the  State  of  New  York,  for  the  space  of 

weeks,  in  each  issue  thereof. 

Dated  this day  of .188.. 

A.  B., 
JuiUee  Supreme  Cburi. 

No.  224. 
Affldatit  of  puNicaUon,  under  Code  of  Oriminal  IVoeedure,  g  59S. 

STATE  OF  NEW  YORK, )  ^  . 

Comrrr  of ) 

,  being  duly  sworn,  says  that  he  is  the  pubUshei 

and  proprietor  of  the  daily published  at 

that  the  annexed  notice  of  appeal  was  published  In  each  issue  of  said  papa 

for  the  space  of weelcs,  commencing  on  the day  of 


Sabecribed  and  sworn  before  me, ) 
this day  of S 
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No.  225. 

CMf^kote  ^jttdge  thai  th&n  U  reMonaUe  daM^  eU.,  und§r  Ood$  OrtmimU 

Procedure,  %  627. 

(Title  of  court  and  of  cause.) 
BTATB  OF  NEW  YORK, ) 

COUMTT  0F..»* ••      ( 

1, ,  whoprefiided  at  the  trial  of ••• i 

the  above  named  defendant,  on  an  indictment  charging  the  said  ....  •••••••• 

with  the  crime  of ,  and  who  was  convicted  of  aaid  crime  bj 

a  Jury  on  nid  trial,  on  the day  of .-..,  188..,  do  hereby 

certify  that  in  my  opinion  there  is  reasonable  doubt  whether  said  Judgment 
should  stand. 

Dated  at this day  of 188.. 

A.  B., 
JutUee  Supreme  Chmt 

Na  226. 

JMm  ^  appUeation  far  eertifieate  an  appeal,  under  Code  Criminal  JYoeedure^ 

§529. 

(Title  of  court  and  of  case.) 

Bnt. —  Please  to  take  notice  that  the  defendant  herein  will  apply  to  Hon. 

,  the  Judge  who  presided  at  the  trial  wherein  he  was 

oonvicted  of  the  crime  of ,  f  or  a  certificate  that  there  is  a 

reasonable  doubt  as  to  whether  or  not  the  Judgment  of  said  court  should  stand* 
pursuant  to  section  627  of  the  Code  of  Criminal  Procedure. 

Dated  at .this day  of ,188.. 

A.Bw, 
Dtfendante  AUomeif. 
Vo  K  0.*  Diitnet  AUorn&if  ef county. 


No.  227. 

JVM00  ^  airgument,  under  Code  Criminal  Procedure,  %  687. 

(Title  of  court  and  of  case.) 

n IHetrict  Attorney  of county: 

BnL —  Please  to  take  notice  that  defendant's  appeal  in  the  above  entitled 
action  will  be  brought  on  for  argument  before  this  court  at  the  next  general 

term  thereof,  to  be  held  at ,  in  the  city  of ,  oc 

the day  of ,  at  the  opening  of  the  court  en  thfl 

day,  or  as  soon  thereafter  as  counsel  can  be  heard. 

Dated  at .this day  of 188.. 

Yours,  etc.,  A.  B., 

Defendanfe  AUerwm, 


OF  Criminal  Prcwedure.  463 

No.  228. 

Order  ofretersal  and  ordering  a  new  trial,  under  Code  Criminal  Procedure,  §  548. 

At  a  term  of  the  appellate  division  of  the  supreme  court  of  the  State  of 

New  York,  held  in  and  for  the department,  at on 

the day  of 

Pbbbknt— Uon. \ 

"    ) 


TDK  PEOPLB 
agaUut 


Tbk  cause  haring  been  heretofore,  on  Iho day  of    , 

brought  on  for  argument,  and  after  hearing  Mr , 

Esq.,  of  counsel  for  defendant,  and  district 

attorney  of county  for  the  people,  and  the  court  having 

deliberated  thereon. 

It  is  ordered  and  adjudged  that  the  judgment  of  conviction  in  the  above 
entitled  action  bo  reversed  [or  as  the  case  may  be],  and  that  said  defendant 

have  a  new  trial,  which  is  hereby  ordered ;  and 

it  is  further  ordered,  the  proceedings  herein  be  and  the  same  arc  hereby 
remitted  to  the  court  of  oyer  and  terminer  of county. 

A.  B.,  Clerk 


No.  220. 

Order  ^Juetiee  at  to  notiee  to  be  terted  an  district  attorney  an  applieation  /W 

baH,  under  Code  of  CrimituH  Procedure,  g  500. 

(Title  of  court.) 


TBS  PBOPLB 


An  application  having  been  this  day  made  to  me  by  the  above-named 

defendant  for  his  admission  to  bail  on  the  charge  of 

upon  which  he  has  been  held  by  me, and  the 

said  defendant  having  shown  good  and  sufficient  reasons  for  a  notice  of  leei 
than  two  days  to  the  district  attorney  of  his  application  for  admission  to  bail; 

I  do  hereby  order  that  a  notice  of be  served  on  the 

district  attorney  of county  of  the  application  of  the 

defendant  for  admission  to  bail  on  said  chargo. 

Dated  at  •••• » this day  of ,  188.. 


Famee  Juetiee  {pr  Juetiee  (^  Ike 


^^^  FOBHS  TO  THE  CoDB 

No.  880. 
OmiyteaUd§nifiii0appUeaiiantobail,undtr  Cbd§  ^  (kimkuU 

(TiUe  of  court) 
BTATB  OP  NBW  YORK.  )^. 

COOHTTOF • I 

,  police  JuBtloe  [or  JusUca  of  tho  peace] 

jf  the f  do  hereby  certif  j 

that  an  application  wae  made  to  me  on  the day  of 188..,  y 

f  or  the  adminion  to  bail  of ,  held  by  me  to 

anawer  the  crime  of • ,  and  I  denied  the  Mid 

H>plicatioa. 

Dated  al »this oayof 188.. 


FoUee  Jfutiee  (or  JuiUe$  ^  iJU  Fu€^ 


No.  281. 

Ckrti/kaU  ^  gramUng  tippUeaihn  to  bail,  utid&r  Oodo  ^  OrimiiMX  Ttomimo^ 

§§  661,  603. 

(Title  of  court.) 
BTATB  OP  NBW  YORK,  \^ . 
CoumnroF I 

I ,  police  Justice  [or  Justice  of  the  peace] 

of  the  city  of ,  do  hereby  certify  that  an  application  was, 

on  the day  of ,  188..,  made  to  me  f or  the  admiBsion 

to  bail  of ,  held  by  me  to  answer  the  crime  of 

and  I  did  grant  the  said  application  and  fli 

the  sum  in  which  bail  may  be  taken  at .••.  hundred 

dollars,  with Buret .  •  •  • 

Dated  al this day  of 188.. 


iV^/utf  «/uj(M0  (or  JtM(i^  ^  (A«  AomX 


No.  28d. 
XMmiMng  qf  baa,  under  Code  of  Criminal  I\wed%tr$,  |  M8L 

(Title  of  court.) 
BTATB  OF  NEW  YORK, )  ^  . 

COUBTTOF I 

An  order  havinfi^  been  made  on  the day  of •••••by 

a  Justice  of  the  peace  [or  police  Justice]  of 

the  town  of .,  that be  held  to 

answer  upon  a  charge  of  [stating  briefly  the  nature  of  the  charge],  upoo 
which  he  has  been  duly  admitted  to  ball  in  the  sum  of dcQars; 


OF  CRoasAh  Pboobduex.  465 

W% dflfenduit  [If  thfl  defendant]  join  ti 

tlM  vadflrtikiiig  of  [italfiif  his  place  of  reddenoe  and  occupation]  and 

•  .•••  of • by  occupation 

and • of by  occupation 

• •*• miretiea,  hereby  undertake  that  the 

above  named shall  appear  and  answer  the  chaige 

above  mantionedy  in  whatever  court  it  may  be  proaecuted,  and  ahall  at  all 
times  render  himsdf  amenable  to  the  process  of  the  court,  and  if  convicted* 
shall  appear  for  Judgment  and  render  himself  in  execution  thereof ;  or  if  he 
fkil  to  perform  either  of  these  conditions,  that  he  will  pay  to  the  people  of 
the  State  of  New  York  the  sum  of dollars. 

,  Dated  at .this day  of 188.. 


Na  888. 
Jus^HleaiHan  nf  mtttUu^  undw  Code  qf  OrimituU  iVMMiiire^  |  tS7%, 
BTATE  OP  NEW  YORK, )     . 

('OUHTV t 

On  this day  of ,  188..,  before  me,  the  subscriber, 

appeared ,  to  me  personally  known  to  be  the  same 

persons  described  in  and  who  executed  the  within  undertaking,  and  severally 
acknowledged  that  they  executed  the  same. 


FMse  JuiHee  {or  JuiUce  qf  ike  Bdoci^ 


STATE  OP  NEW   YORK,  )^  . 

COUNTT  OF I 

and ,  being  severally  sworn, 

each  for  himself  says,  the  said .,  that  he  is  a  lesident 

and holder  within  the of ,  in  the 

tState  of  New  York,  and  that  be  is  worth '  the  sum  of hundred 

dollars,  exclusive  of  property  exempt  from  execution,  and  that  his  property 

conslBts  of and  the 

said ,  for  himself,  says  that  he  is  a  resident  and 

bolder  within  the of ,  in  the  State  of  New  York, 

and  that  he  is  worth  the  sum  of    hundred  dollars,  exclusive  of 

property  exempt  from  execution,  and  that  his  property  consists  ot , •• 


Subscribed  and  sworn  before  me, 
this  . .  •  •  day  of  •  . . 


ifore  me,  ) 
,188..     ) 


Foiiee  Juitiee  {or  Justice  of  the  Peaee), 


466  Forms  to  tub  Cods 

No.  284. 
Order  aUowififf  or  disaUowing  baa,  under  Cbde  of  MmintU  Proctdw^,  %  919. 


TUB  PBOPLfi 
ogatnH 


1  do  hereby tho  bail  given  by  tho  defendant  in  the  above  actioQ 

jeforo  mOy  on  tlio day  of ,  188. . 

Datodat ,  Uiii day  of IBS.. 


Justice  qf  the  Peace  {or  I\>Uce  JueHe^ 


No.  236. 

Ordor  for  dieeharge  of  prieoner  on  gmng  bail,  undar  Code  OriaUnal 

Procedure,  §  576. 
lb  the  iheriff  of  the  county  of 

,  who  is  detained  by  you  on  a  commitment,  to  answer  a 

charge  for  the  crime  of ,  having  given  sufficient  bail  to  answer 

the  same,  you  are  commanded  forthwith  to  discharge  him  from  your  custody. 

Dated  at this day  of ,  188.. 


PoUee  Juitioe  (or  Justice  of  the  Ptau)  of  the  dty  tf 


No.  236. 

Undertaking  qfler  indictment  for  misdemeanor,  under  Chde  Orimdned 

Procedure,  §  581. 
COURT, 


ss  * 
County  OP > 

An  indictment  having  been  found  on  the day  of .  • .,  188. 

in  the  court  of of  the ,  charging with 

the  crime  of ,  and  he  having  been  duly  admitted  to  bail  in  the 

sum  of hundred  dollars. 

We, ,  defendant,  and ,  of 

,  in  the  county  of ,  by  occupation  a , 

and of ,  in  the  county  of ,  by  occupation  a 

sureties,  hereby  joiutly  and  severally  undertake  that  the  above-named. . .  .shall 
appear  and  answer  the  indictment  above  mentioued,  in  whatever  court  it  may 
l>e  prosecuted;  and  shall  at  all  times  render  himself  amenable  to  the  orders 
and  process  of  the  court;  and  if  convicted,  shall  appear  for  judgment,  and 
render. . .  .self  in  execution  thereof  ;  or  if.  .h.  .fail  to  perform  either  of  these 
conditions,  that  we  will  pay  to  the  people  of  the  State  of  New  York  the  sum 
of ft...  hundred  dollars. 

Dated  at ,  this day  of , . . .,  188. . 


•• 


(Justification  of  sureties  same  as  in  No.  233.) 


OF  Cbiminal  Peocedure.  467 

No.  237. 
Onrti/iaUe  nf  tiirrvikitfr  ^  baH,  under  Oods  cf  Oriminal  Prcudure,  g  OMi 

8TATB  OF  NBW  YORK.  )^. 
County  or ) 

I  hereby  certify  thAt ,  Iho  surety  gi^cn  on  the  aneel 

of charged  with  the  crime  of 

has  thifl  day  surrendered  him,  in  exoneration  of  himself  as  bail,  by  dcliverinf 
him  into  my  custody,  together  with  a  certified  copy  of  the  undertaking  gii 
by  the  said  torety. 

Dated  at this day  of ,188.. 

A.  a, 

JSheriff  of  the  Omintg  if 


I M.  .* 


No.  238. 
DeipitMion  of  baU  to  arreet  principal,  under  Code  of  OriminaX  Froeedurt  %  801. 

STATE  OP  NEW  YORK. 

OOUNTT  OF 

I,  . .  - ,  of  surety  on  the  undertaking  of 

,  charged  with  the  crime  of hereby  deputize. 

authorize  and  empower;  in  my  place  and  stead, ,  of 

the  county  of ,  to  take,  arrest,  secure  and  surrender  to  the  sheriil 

of  the  county  of ,  in  the  State  of  New  York,  the  said 

named  in  the  copy  of  the  undertaking  hereto  annexed,  in  exon- 
eration and  discharge  of  my  undertaking  as  aforesaid,  and  to  employ  suob 
persons  and  assistance  as  may  be  necessary  to  effect  tliat  purpose. 

Dated  at this day 188.  • 

A.R 

Witness:    B.  0. 

No.  239. 

Order  remUUng  foTfeiture  of  baH,  under  Chde  of  Oriminal  Procedure,  g  597. 

At  a  term  of  the  county  court  of  the  county  of held  at  the 

chambers  of  Hon on  the  day 

of 

Present Judge  of Oounit^* 


br  nn  Mattbb  ov  thi  Bstrkatid  RBOoavuAxcs 


On  reading  and  filing  the  affidavits  and  notice  of  motion  of  said •  •  . 

with  proof  of  due  service  thereof,  and  after  hearing ,  Esq.,  in 

support  of  said  motion,  and district  attorney  of , 

county,  in  opposition  thereto,  it  is  now,  on  motion  of  said . . . .  , 

hereby  ordered,  that  the  said  order  estreating  the  said  recognizAnceand  direct- 


468  FOKHB  TO  TUK  CODB 

mf  tba  Mins  to  be  proeectttcd,  be  Tacated  end  set  aside,  and  that  pf  aelioft 
has  been  b^gun]  the  aotion  commenced  thereon  by  the  district  «tton«j  of  said 

connty  be  disoontinned,  upon  the  payment  by  said    of  the 

costs  and  esqienses  incuired  therein,  amounting  to  the  sum  of 

Am      Bw, 


VaMO. 

Sfwffar  ard§r  mUtrtd  at  smm  term  of  court,  at  iMeh  baS  wa$  mimUtdt 

Code  nf  Onndnal  Procedure,  %  59< 

At  a  term  of  the  county  court,  held  in  and  for  the  county  of ,  at 

the  court-house  in  the  ....  of ,  on  the day  of 

Present  —  Hon ,  County  Judge, 


THE  PEOPLE 
againat 


The  recognizance  of  the  above-named  defendant  with as 

bail,  having  been  estreated  at  the  present  term  of  this  court,  and  the  said 

having  renewed  his  bail  for  his  appearance  at  the  next  term  of 

this  court,  now,  on  motion  of ,  Esq.,  counsel  for    , 

it  is  hereby  ordered  that  the  order  estreating  said  bail  above-mentioned,  and 
any  order  for  the  prosecution  thereof,  be  vacated  without  costs. 

A.  B., 
Judge  of County, 


No.  241. 

■ 

Complaint  upon  estreated  recognizance. 
SUPREME  COURT  — County. 


THE  PEOPLE  ) 

agcAntt  >  CbmpMnt 


The  plaintiffs  complain  against  the  defendant  above-named,  and  snow  to 

the  court  that  on  the day  of at ,  in  the 

Btiite  of  New  York,  in  said  county,  a  certain  indictment  was  pending  unde- 
termined in  the  court  of  oyer  and  terminer,   against  the  said  defendant 

,  for  arson  in  the  first  degree  [state  the  facts  and  circumstanoes 

with  particularity] ;  and  thereupon  the  said  defendant  personally  came  before 

Hon ,  he  being  authorized  and  empowered  to  lawfully  act  in 

the  premises,  and  then  and  there  before  the  said  judge  duly  entered  into  a 
recognizance,  by  which  they  and  each  of  them  acknowledged  themselves 
Indebted  to  the  State  of  New  York  in  the  sum  of which ' 


OF  Cbihinal  Pbookdubk.  4r>9 

•ild  iwwgntiMio  waa  tod  is  mbjeol  to  a  eerUln  ooodiUon,  which  oonditloo 

waa^thatif  the  aakl  difendant ,  ahoald  pexBonally  appear  at 

the  next  ooart  of » which  waa  to  be  held  in  and  for  the  county 

of ,  on  tlie day  of ,  then  and  there  to  answer 

nid  indictment,  and  also  to  answer  wliat  should  Uien  and  there  be  cliarged 
against  him  on  behalf  of  said  people,  and  should  not  depart  therefrom  untfl 
diBchai^g;ed  by  said  court,  then  the  said  recognizance  should  be  void,  other- 
wise to  remain  and  be  of  full  f oroe  and  effect,  according  to  the  terms  thereof 
now  remaining  cm  record  in  the  office  of  the  clerk  of  ....  • ooon^; 

And  the  said  jdaintiffs  further  allege  that  the  said  court  of ,  and 

the  term  tliereof  to  which  the  said was  recognized  by  these 

defendants  to  appear,  was  duly  held  as  in  said  recognizance  specified,  to  wit, 
on  the  ....  day  of ,  at  the  court-house  in  the  city  of ; 

And  the  plahitiffs  further  say  that  at  said  term  of  court,  held  as  aforesaid, 
the  said  indictment  then  and  there  pending  undetermined  in  said  court  before 

the  judge  thereof,  the  said failed  in  the  performance  of  the 

said  recognizance  in  this,  to  wit,  that  the  said. being  then  and  there 

called  in  open  court,  and  during  the  sitting  of  said  court,  on  said 

day  of ,  as  aforesaid,  did  not  appear  in  said  court  to  answer  said 

indictment,  but  wholly  failed  and  made  default;  whereupon  an  order  was 
made  and  entered  by  the  said  court  forfeiting  the  said  recognizance,  and 
directing  the  same  to  bo  proeecuted  according  to  law. 

And  the  said  plaintiffs  further  say  that  the  defendants  in  this  action  have 

not  paid  the  said  sum  of dollars  so  as  aforesaid  acknowledged 

by  them  to  be  indebted  to  the  said  plaintiffs,  nor  any  part  thereof,  and  ths 
said  plaintiffs  say  that  said  recognizance  remains  in  full  force  and  effect,  aod 
in  no  manner  reversed,  vacated  or  satisfied. 

Wherefore  the  plaintiffs  demand  Judgment  against  the  said  defendants  for 
the  sum  of   dollars,  besides  costs. 

A.  B., 
IMrict  AStam^  in  and  for  ths  Chuni^f^ 

OOUHTT  or ,M..' 

,  being  duly  sworn,  says  that  hs  Is  distrid 

attorney  of  the  county  of and  plaintiffs'  attorney  in  this  acHoOb 

and  that  the  f oregc^ng  annpUunt  is  true  of  his  own  knowledge,  except  as  lb 
the  niAtten  therein  stated  to  be  alleged  on  information  and  beUef ,  and  as  Is 
those  matters  he  beUeves  it  to  be  true. 


Babacribod  and  sworn  before  me, } 
tills. ...•.  day  of Y 


[m.  ; 
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No.  942. 

Ord&r  for  t^oommilbMtnt  afttr  forftiiturt  (if  bail,  undir  Ood$  ^f 

Procedure,  g  600. 

[Name  of  Court.] 

OTATE   OF   NEW   YORK, 
OouNTT  or 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK. 

To  any  tk&riff^  eonsUMs,  tnanhal  or  poUeeman  of  this  State  : 

Whereas,  It  appears  to  the  satisfaction  of  the  court  that .' 

was  indicted  by  the  grand  jury  of  the  county  of on  the 

day  of for  tlie  crime  of    ,  and  was 

duly  recognized  to  appear  at  the  court  of held  in  and  for 

the  county  of ,  at ,  on  the day  of 

And  Wftereas,  It  also  appears  that  he  wholly  failed  and  made  default  la 
appearing; 

Now  this  is  to  command  you  forthwith  to  arrest  the  said 

and  to  deliver  his  body  to  the  sheriff  of  the  county  of ,  to  be  detained 

ontil  legally  discharged. 

Dated  at ,  this    day  of 188.. 


FoUce  Justice  {or  JusUee  if  fke  Aom). 


>«. .' 


No.  243. 
XMniaJdng  ofhaSJL  upon  reeommUmerU,  under  Code  of  OrknimU  I^roeeditre^  |  Ottk 

COURT, 

COUNTTOF 

An  order  having  been  made  on  the day  of 188. .  by  the 

court  of that be  admitted  to  bail  in  the  sum  of 

dollars,  in  an  action  pending  in  that  court  against  him  in  behalf 

of  the  people  of  the  State  of  New  York,  upon  an. we 

defendant surety  of in  the 

county  of State  of  New  York,  by  occupation  a and 

surety  of in  the  county  of State 

of  New  York,  by  occupation  a hereby  jointly  and  severally 

undertake  that  the  above-named shall  appear  in  that  or  any  other 

court  in  which  his  appearance  may  be  lawfully  required  upon  that 

and  shall  at  all  times  render  himself  amenable  to  its  orders  and  process,  and 
appear  for  judgment  and  surrender  himself  in  execution  thereof,  or  if  he  fail 
to  perform  either  of  these  conditions,  that  we  will  pay  to  the  people  of  the 
State  of  New  York,  the  sum  of dollars. 

Datelat this day  of 188.. 


In  the  presence  of 


IbUce  Justice  {pr  JxuUce  of  the  Psaee), 
(Justification  of  sureties  as  in  No.  233.) 


OF  Criminal  Procedurb.  471 

No.  244. 

Suhpcma  to  investigate  vohether  crime  committed, 

IN  THS  NAME  OF  THE  PEOPLE  OF  TUE  STATE  OF  NEW  YORK 
lb..... 

Haying  reason  to  suppose  an  offense  has  been  committed,  and  for  the  pur- 
pose of  investigating  whether  it  has  been  committed, 

You  are  commanded  to  appear  before  me one  of  the  polirv 

Justices  [or  Justices  of  the  peace]  of  the at  the  police  court 

room  in  said  city,  on  the day  of 188. .  at o'clock 

In  the •  •  noon,  as  a  witness  for  that  purpose. 

Dated  at this day  of 188.. 


Polke  Justice  {or  Justice  ef  Qye  AmsX 


No.  240. 
Mpona  dvM%  fsMni,  uikdsr  Code  cf  OriminaJL  Procedure^  gg  613,  918^ 

IN  THE  NAME  OF  THE  PEOPLE  OP  THE  STATE  OF  NEW  YORK 

2b 

You  are  commanded  to  appear  before one  of  the  polioi 

Justices  [or  Justices  of  the  peace]  of  the ,  at  the oonxl 

room  in  said on  the day  of 18S. .,  at 

o'clock  in  the noon,  as  a  witness  in  a  criminal  action  prosecuted  kf 

the  people  of  the  State  of  New  York  against # and  yoil  an 

required  also  to  bring  with  you  the  following  : • 

Dated  at this day  of 188.. 

Bdiee  Justice  (or  Justice  of  the  Pne^ 


Na  246. 
Subpoma,  under  Code  of  Oriminai  Procedure,  g  619. 

IN  THE  NAME  OP  THE  PEOPLE  OF  THE  STATE  OP  NEW  YORK 

To 

You  are  commanded  to  appear  before one  of  the  polios 

Justices  [or  Justices  of  the  peace]  of  the ,  at  the court 

room,  in  said on  the day  of 188. .,  at 

o'clock  in  the noon,  as  a  witness  in  a  criminal  action  prosecuted  hf 

the  people  of  the  state  of  New  York,  against 


Dated  at this day  of • .  .188. . 

Police  Justice  {or  Justice  of  the  PMoi^ 
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Na  M7. 

Sthim  t9  ih0  mnitti  ^  msbpeMa,  und$r  Oods  (himmal  ^r^ctdmr*^  |015u 

OooxTTOP.... ml; 

I hereby  make  return  that  I  did  on  the. .  •  .day  of •• 

at in  the  county  of State  of  New  York«  ierve 

the  within  aubpoana  on by  delivering  it  to  and  leayingthe 

Mme  with  him. 

Dated  at this day  of 188.. 


No.  Ma 

AMjmbU  i§Muki  ^rdtr  io  MttmJnt  wAneit  fpfitffffffnfli&r,  wMtor  €hd$  (MMmI 

Procedwre^  g  622. 

BT ATB  OP  NBW  YORK,        )  ^  . 
Commr  of ) 

being  duly  sworn  says  that  he  resides  at 

that  at  tlie  last  term  of  the  court  of in  and  for  the  ooonlj 

of he  was  indicted  on  a  charge  of  anon ;  that  immeditate|y 

after  said  indictment,  he  gave  bail  to  appear  at  the  next  term  of  said  court  to 

be  held  at  the  court  house  in  the on  the.... day  of 

That who  resides  at in  the  county  of 

is  acquainted  with  all  of  the  facts  of  the  case,  and  his  evidence  is  veiy 

material  to  deponent's  defense  in  this  action.    That  said 

above  named  is  in  such  an  enfeebled  and  infirm  state  of  health  that  there  If 
great  probability  that  he  will  be  unable,  by  reason  of  auchinflrmitiei^  to  attend 
the  trial  of  this  cause  at  the  time  and  place  above-named  or  at  any  aabao- 
quent  time. 

Bwom  before  me,  this  I 
....dayof. I 


Va  MO. 
(h4&r  to  eanmiti^  wUntm  eondUkmaUy,  under  (Me  OiimintU  iVwetinri^  1 6N 

8X7PREME  COURT  —  Oouirrror 


THB  PBOPLB 
offoUui 


On    reading  and    filing   the    affidavit   of    the   above-named   defendant, 

hereto  annexed,  and  on  motion  of »£eq.f  his 

attorney,  it  is  hereby  ordered  that 

,   residing  at ,  in  the  county 

of be  examined  conditionally  before  me  on  tlie day  of 
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,  188.  .,at  the  roBidence  of  Baid 

in  the  count  J  afoteaald;  and  that  a  copy  of  the  order  and  of  the  mnnezed 

affidavit  be  oenred  on  the  district  attorney  of  the  ooanty  of 

on  or  before  the .day  Of 

Dated  at ^ .  • « . ,  thia da j  of 188 . . 

A*  B., 
Juitiee  Supreme  Otnni, 

No.  260. 

COMPKOMISE  OF  MISDEMEANOR. 

Aeknawledffnunt  of  nUUf  action  hy  prosecutor,  under  Cods  of  Criminal 

Procedure,  §  664. 
STATE  OF  NEW  YORK,  )  ^  , 

COTTHTTOF I 

I of  the  town  of ,  ooonty 

of ,  State  of  New  York,  do  hereby  acknowledge  to  have 

received  of ,  of  the  same  place,  the  sum  of 

dollars  in  fall  satisfaction  for  the  injaiy  to  me  at 

said  town  of ,  on  the day  of 

by  said ,  in  assaulting  and  beating  me,  and  for 

which  assault  and  battery  I  made  complaint,  on  oath,  on  the day  of 

,  before ,  one  of  the  justices  of 

the  peace  [or  other  officer],   and  which  said  complfiint  is  now  pending  and 
undetermined;  and   I  desire  that  no  further  proceeding  be  had  against  said 


(Signed) 


COUKTT  OF ,  M.  ; 

I  hereby  certify  that,  on  this day  of ,  before  me 

personally  appeared of 

in  said  county,  personally  known  to  me  to  be  the  same  person  mentioned  in 
and  who  executed  the  foregoing  acknowledgment  of  satisfaction;  and  he 
acknowledged  the  execution  of  the  same. 

A.  B.y 
Juetiee  of  the  Peace. 
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No.  261. 

Warrant  to  discharge  defendant  from  custody  wlun  he  i$  impri^onsd,  under  Code 

of  Criminal  Procedure,  §  (J63. 
STATE  OP  NEW  YORK.  >  ^  . 
ComfTTor I 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OP  NEW  YORK: 
Tc  the  keeper  of  the  common  JaU  of  $aid  county  : 

Whereas, ,  upon  whose  oath  John  Doe  was  arrested 

for  assault  and  battery  against  the  said and  was  duly 

committed  to  your  charge  on  the day  of and  who  now 

lemaina  under  your  care; 

And  Whereas,  The  said has  duly  executed  an 

acknowledgment  of  satisfaction  for  said  assault  before  me; 

Now,  this  is  to  command  you  forthwith  to  discharge  the  said  John  Doe  from 
your  custody  In  said  Jail,  unless  detained  upon  some  other  warrant  of  com- 
mitment. 

Dated  at ,this day  of 188.. 

A*  o., 
Justice.  ••••••••••• 

No.  262. 

Order  discharging  recognixante  on  settlement  of  eaee.  \ 

Oomm  OF ss.: 

The  within-named  complainant ,  having  this  Bfkf 

appeared  before  me, ,  a  Justice  of  the  peace  of  th» 

county  of and  acknowledged  in  writing  that  he  had  reteCred 

full  satisfaction  of  the  within -named  John  Doe,  for  the  injury  comyAained 
off  I  do  hereby  order  the  within  recognizance  to  be  discharged. 

Datedat this day  of 188.. 

A& 


•  •  •• 


No.  203. 

Summons  to  corporation,  under  Cfode  Oriminal  Procedure,  %  871 

m  THE  NAME  OF  THE  PEOPLE  OP  THE  STATE  OP  NEW  IJRKi 
lb  

You  are  hereby  summoned  to  appear  before  me  at  the « •  court 

room,inthe ,onthe ^dayof ,186  .,at..«« 

o'clock  in  the.  ••• noon,  to  answer  a  charge  made  against  yon  apon  the 

Information  of ,  for 

Dated  at ,thli day  of 188.. 


Frike  Justice  (or  Justice  of  th»  Anm4 
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VaS54. 

rtJtrffwff  4f  mnmo  mimmffM  on  ofrparation,  undtr  Oods  nf  OrimitmX 

Pnwdure,  %  677. 
BTATB  OP  NEW  YORK.  )  ^  . 

GomTT  OF I 

,  being  duly  sworn,  says  that  on  the day  of 

,  188. .,  at in  the  county  of .,  State  of 

New  York,  he  served  the  within  summons  upon pieaident 

for  other  officer]  of  said  [giving  corporate  name],  by  delivering  a  true  copy 
thereof  to  and  leaving  the  same  personally  with  the  sidd 


BabiGrlbed  and  sworn  before  me,  ) 
t]di....dayof 188    ) 

JiiUiee  of  the  Pnee  {or  iWM  Ju&Ue^ 


Na  200. 

IndonomotU  on  depotition,  under  Code  of  Oriminal  Ptoeedur§,  K8  ^^  ^^ 

OOUXTTOF M. : 

I  hereby  certify  that  there  is  sufficient  cause  to  believe  the  above-named 
defendant  guilty  of  the  offense  charged. 

Dated  at the  ....  day  of 188.. 

Juetiee  of  iKe  Foom  {or  PMee  JtuHod^ 


No.  256. 
tMhr  directing  jwry  to  he  eummoned,  under  Code  of  OrinniwA  Prooodmo^  %  TOIL 

(Name  of  court.) 


THXPBOPLB 


•  • 


lb  omg  manhal  of  the  city  of ,  and  to  any  eonetdble  of  the  oounty  iif, .  • 

We  command  you,  that  you  summon  twelve  good  and  lawful  men  qualified 
to  serve  as  Jurors,  and  not  exempt  from  such  service  by  law,  and  who  shall  be 
in  no  wise  of  kin  either  to  the  complainant  or  the  defendant*  to  be  and  appeal 

before  the court,  to  be  held  at  the  court-room,  in  the 

In  and  for  the on  the day  of 188. .,  to  nuke 

a  Jury  for  the  trial  of  the  complaint,  charge  and  offense  against  the  aboT» 

named ,  wherein  he  is  charged  with ,  then  and 

there  to  be  tried  before  the  said  court    Whereof  fail  not 

Dated  at thia  . . . .  day  of ,188.. 


Botiee  Juotke  {or  J^utko  of  ike  AflM^ 
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Va  957. 
liti  ^ptrmiBmmm^miMjmon,  under  (M$^(kimii^IVoe$i^ 

UBT  OF  PSR80K8  SUMMONED  AS  JURORS  PURSUAJilT  TO 

ANNEXED  ORDER. 


I  hsnfbf  oertUy  Uuttp  in  obedience  to  the  within  order,  I  baTe  penoonl^ 
mmmoned  tba  Abafe-named  persons  m  Juion. 

Dfttedal ,  this  ....  dayof 188.. 


CbfuAiMt  (m*  JfiinM)^ 


No.  MS. 

Ton  do  fwear  [or  do  eolemnly  affirm]  that  yon  will  well  and  truly  tiy  tbto 
Imie  between  the  people  of  the  State  of  New  York,  and  A.  &,  the  H^^H^t^ 
and  a  true  Terdict  gire,  according  to  the  eTidenoo 


No.  859. 

MlgmmU^wuH^  especial  Semumi,  under  Oifd$qf  (Mmfyud  IVMtdm% 

f%  717,  7ia 
(Name  of  court.) 


TBI  FIOFLB  OF  THS  8TATB  OP  NBW  TORK 


Hie  defendant  wae  this  day  conricted,  on  a  trial  by  the  court  or  a  Juy, 
ia  a  plea  of  gnflty,  and  the  court  sentenced  h..  to  imprisonment  la  the 

of  this  county days,  and  pay  a  line  of 

doOan,  and  be  imprisoned  until  paid,  not  exceeding days. 


(or /nitfM  4f  lis  Aas^L 


Ha  960. 
Otrtyioate  tfcon/9iMm,  under  Code  cf  Orknindl  I^oeedwn,  %  791. 

COURT  OF  SPECIAL  SESSIONS^ Countt  [ob  towv]  ov •  • . 


THB  PBOPLB 
A.  & 


The  above  named  A.  B.  having  been  brought  before  CD.,  justice  of 
the  peace  of  the  city  [or  town  of  J,  charged  with  [describe  the  offense 
briefly],  and  having  requested  to  be  tried  by  a  court  of  special  sessions 
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[or  haTiog  been  required  by  ub  to  g\re  bafl  for  hie  eppeeniioe  at  tlie 
oourt  of  eenione  of  thie  county,  and  having  omlttod  to  do  eo  for  the  ipaoe  of 
twenty-four  honre  after  being  so  required]. 

And  the  above  named  A.  B.  liaTing  thereupon  pleaded  not  gnil^  [or  gafl^l 
and  demanded  [or  failed  to  demand]  a  Juiy,  and  haying  been  thereapoo  d«i^ 
tried,  and  upon  such  trial  duly  convicted. 

We  have  adjudged  that  he  be  imprisoned  in  the  JaQ  of  this  county •• 

days,  or  pay  a  fine  of dollars*  and  be  imprisoned  untfl  It  ia 

paid,  not  eaoeediBg days  [or  both*  as  the  case  may  be]. 

Dated  at this day  of 

{BIgiied)  a  D^ 

JtuHee  of  the  Peace. 


Na  Ml. 

Beoefd  ^  ommMm  011  p£Mi  <ifgHii^'^  Med ^  Omrt  SpeekU  Smd^m- 

Code  nf  Orimitua  Proeedwre,  gg  721,  7S8L 

THB  VEOFUL  OF  THX  STATE  OF  NSW  TORE 

las. 


The  above  named having  been  brought  before 

me ,  one  of  the  police  Justices  [or  Justices 

of  the  peace]  of  the ,  charged  with 

and  having  requested  to  be  tried  by  a  court  of  special  sessions;  and  the  above 

named having  been  thereupon  duly  convicted 

upon  a  plea  of  guUty; I  have  adjudged  tliat  he  be 

Imprisoned  in  the of  the  county  of days,  and 

pay  a  fine  of .  •  •  • dollars,  and  be  imprisoned  until  it  be  paid,  not 

exceeding days. 

Dated  at ,  the day  of 188.. 


PoUee  JutHee  (or  Juetiee  of  the  PBae$\ 


TSTo.  262. 

Heeord  €f  eowoUtion'^ Special  JSeuione  (plea  of  guiUy)~^no  reqiiest  for  trial  b$ 

court,  or  bond  given  to  county  eeasians — under  Code  of  Oriminai  Procedure, 

gg  721,  722. 

(Name  of  Court) 


THB  FBOPLB  OF  THJi  8TATB  OF  NEW  TORK 

agaHntt 


The  above  named having  been  brought  before 

me, ..•• ,  one  of  the  police  Justices  [or  Justices 

of  the  peace]  of  the ,  charged  with 
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tad  not  having  requested  to  be  tried  by  a  court  of  apedal  senlons,  aad  haT- 
ing  been  required  by  me  to  give  bail  for  bis  appearance  at  tJie  next  court  of 
■eBsions  of  thia  county,  and  having  omitted  to  do  to  for  twenty-four  hoon 

after  being  80  required,  and  the  above  named • 

having  been  thereupon  convicted  upon  a  pica  of  guilty. 

I  have  adjudged  that  he  be  imprisoned  in  the of  the  coim^ 

of days,  and  pay  a  fine  of •••.and 

be  imprifloned  imUl  it  be  paid,  not  exceeding • .. •  .day& 

Dated  at ,  the day  of 188.. 


Police  JuUke  (or  Juttke  of  ihb  Poaai^ 


No.  263. 

tbtoordof  wnixiaion'^BpuM  Sessions  (plea  of  guO^)^  Ifo  roqual  for  tried  h$ 

court,  or  bond  given  to  county  sessions— -under  Oods  of  Oriminal  I¥oeediist$, 

gg  721,  722.) 

(Name  of  court.) 


THS  PBOFLB  OF  THE  STATB  OF  NSW  YORK 

OffoUui 


The  above  named having  been  brooght  befon 

mo, ,  one  of  the  police  justices  [or  Juaticea  of  the 

peace]  of  the charged  with 

and  not  having  requested  to  be  tried  by  a  court  of  special  sessions,  and  havmg 
been  required  by  me  to  give  bail  for  his  appearance  at  the  next  court  of  ses- 
sions of  this  county,  and  having  omitled  to  do  so  for  twenty-four  hours  after 

being  so  required,  and  the  above  named  having 

been  thereupon  convicted  upon  a  plea  of  guilty, I  liave 

adjudged  that  he  be  imprisoned  in  the of  the  coun^ 

of days,  and  pay  a  fine  of and  be 

Imprisoned  imtil  it  be  paid,  not  exceeding days. 

Datedat ,  the day  of 188.. 


PoUce  Justice  (or  Justice  of  ih/s  IVoef). 


No.  264. 

CMi/teote  to  add  to  copy  to  be  delivered  to  officer  as  mittimus,  under  (Me  ^ 

Oriminal  Procedure,  %  725. 

BTATB   OP  NEW   YORK,  )  ^  . 
County  OF J 

I  certify  that  I  have  compared  the  foregoing  with  the  original  oertiflcate 
made  and  signed  by  me  as  a  court  of  special  sessions,  and  that  the  same  is  ■ 
oorrect  copy  thereof  and  transcript  therefrom,  and  of  the  whole  thereof. 

Witnees  my  hand  this day  of ,  188. . 


Justice  of  t/ie  Peace  of  t?ie of in  said  county. 
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Ka  866. 

to  tpeaal  teaiioni,  under  Coda  qf  Oriminal  iVoofdKM,  %  TWL 
(Name  of  court) 


THXPBOFLB 


Tte  ahflriff  of  the  county  of is  required  to  roceWe  and  deCala 

,  who  Btandfl  charged  before  me  for 

lo  aiifwer  the  charge  before  a  court  of  special  scssioDB,  to  be  held  in  the 


Dated  At .the day  of ,  188,. 

••••■•••■•■••••••••••••••••« 

PoUce  Juitiee  {or  JuMtiee  qf  the  I^ac^ 


Ka  266. 

Vndertakinff  to  Speeial  SmSans  to  be  held  by  Juetiee,  under  Oodo  ef  OrimimeA 

Procedure,  §§  736,  737.  73a 

BTATB  OF  NEW  YORK. 

COUKTT  OF 

having  bcon  duly  charged  before. . 

one  of  the  police  Justices  [or  justices  of  the  peace]  of  the 

with  the  offense  of Wo  undertake 

that  .  .he  shall  appear  thereon,  from  time  to  time,  until  Judgment  at  a  court 

of  special  sessions,  in  the held  by  the  justice  above  named,  or 

that  we  will  pay  to  the  county  of the  sum  of  two  hundred  dolhui. 

Dated  at ,  this day  of 188.. 


•  • 


Taken,  aabscribcd  and  acknowledged  before  \ 
me^thia day 188..,        f 


iee  JuaUee  (or  JueHee  qf  the  Psaee)  of  the  OUy  of  Albanp. 
(Justification  of  sureties  as  in  No.  238.) 


No.  267. 

Undertaking  to  Oourt  cf  Bpedal  Seseione  to  be  hdd  by  (he  Beeordor^  under  Obde  ^ 

Criminal  Procedure,  §  738. 

STATE  OP  NEW  YORK, )  ^  . 
GoimTT  OF ,     ) 

,  having  been  duly  charged  before 

one  of  the  police  justices  [or  justices  of  the  peacej  of  the  city  of , 

with  the  offense  of We  undertake,  jointly  and 
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■everally,  that  lie  ehall  appear  iliereon,  from  time  to  time,  until  Judgment  at 

a  court  of  special  Beeafona  in  the of ; 

in  aaid , 

,  or  that  he  will  pa/  to 

the  oooiit/ of • the  mm  of himdrad  doDem 

Dated  at thie dajof 188.. 


TMtea,  iahacribed  and  admoirledged  bef ora  I 
the  day  and  year  above  mentioned.     I 


Alto  JMte  (er  J^rtfiM  ^  fli  Am). 


Va  Ma 
0TATB  OP  NEW  YORK, )  ^  . 

GOUMTTOF I 

IN  THE  NAME  OF  THE  PEOPLE  OP  THE  STATE  OP  NEW  YOBK: 

To  

You  are  hereby  commanded  to  attach and 

bring  him  before  the  undersigned,  a  Justice  of  the  peace  of  aaid  county,  at 

his  office  in  the  town  of ,  county  of ,...,  and 

State  of  New  York,  forthwith  to  testify  the  truth,  according  to  his  knowledge, 
in  an  action  now  pending  before  the  said  Justice  of  the  peace  between  the  People 

of  the  State  of  New  York  and  John  Doe,  defendant,  on  the  part  of 

,  and  also  to  answer  all  such  matters  aa  may  be 

brought  against  him,  the  said ,  f or  not  obeying  a 

lubpcsna  of  this  court  duly  served  herein. 

Dated  at ,  this day  of ,  188.. 

A.  R, 

JuaUoe  of  the  Pnce. 

No.  269. 

AttacKment  offointt  a  wUnesa  for  disobeying  nthpana  returnable  btfore  a  pdUee 

Juetiee  in  eitiee, 

STATE  OP  NEW  YORK, )  ^  . 
County  of > 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK 

To  

You  are  hereby  commanded  to  attach ,  and 

bring  him  before ,  the  police  Justice  of  the  cfty 

of ,  in  said  county,  at  the  police  court-room,  forthwith  to 

testify  the  truth,  according  to  his  knowledge,  in  an  action  now  pending 


r 
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between  the  People  of  the  State  of  New  York  and  John  Doe,  the  def endMll^ 

on  the  part  of ,  and  also  to  answer  aU  matten 

that  maj  be  brought  against  him,  the  said tm 

nut  obqriqg  the  sabposna  of  thia  court,  and  duly  eenred  herein  upon  him. 

Dated  at ,  thia day  of ,  188.. 


iWfff  jMtHm 


No.  970. 
YMUnfoTJufrt/  in  wurt  qf  SpeML  Setttam. 

8TATB  OF  NBW  YORK,  I 

COUITTT  OF J**"' 

IN  THB  NAME  OF  THE  PEOPLE  OP  THE  bTATE  OF  NEW  YOBK: 

2b  

You  are  hereby  commanded  to  summon  twolre  good  and  lawful  men 
qualified  to  senre  as  Jurors  and  not  exempt  from  such  service  by  law,  and 

who  are  in  nowise  kin  to  either  the  complainant or.^ 

the  defendant  herein  to  be  and  appear  before  the  undersigned,  a  Justice  of  the 

peace  [or  police  Justice]  of  said acting  as  a  court  of  q>ecial 

sessions  at  his  office  in  the .on  the. . .  .day  of 

to  make  a  Jury  for  the  trial  of  said on  a  charge  of 

and  have  youthen  and  there  thia  precept 

together  with  a  list  of  the  Jurors  by  you  summoned. 

Dated  at thia day  of 188.. 

A.  B., 
Juitiee  qf  ihs  FboM  (or  PMa  JuiHd^ 


Na  271. 
Subpcena  by  ccnwi^r, 
8TATB  OF  NEW   YORK, )      . 

COUIVTTOF ) 

IN  THB  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK 

2he  PidopU  of  Vis  State  of  Neu>  York  to  A,  B.,  O.  D.  and  K  R: 

We  command  you.  and  each  of  you»  that  all  excuses  and  business  being 
laid  aside,  to  appear  in  your  proper  persons  befcre  the  undersigned,  one  of 

the  coroners  of  said  county  of    ,  at in  said  county,  on 

the day  of at o'clock  a.  h.  on  that  day,  te 

gire  evidence  concerning  the  death  of Hereof  fail  not  at 

yourperlL 

Dated  at this day  of 

AR 
CbfVfMr. 
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Na  272. 

Oath  of  toitnesi, 

Y«u  solemnly  swear  that  the  evidence  which  you  shall  gire  upon  this 

•nquest  touching  the  death  of shall  be  the  truth,  th(| 

whole  truth,  and  nothing  but  the  truth.    So  help  you  Ood. 


No.  273. 

Oath  to  interpreter. 

You  solemnly  swear  that  you  will  truly  interpret  to  the  witness  the  o«Ui 
that  shall  be  administered  to  him  upon  this  inquest,  and  shall  also  truly  Inter- 
pret between  the  coroner,  the  Juiy  and  the  witness.    So  help  you  Qod. 


No.  274. 

Oath  to  he  adminietered  to  the  foreman  of  a  eoroner^e  jwrjf,  under  Oode 

Orvmnal  Procedure,  §  774. 

You  do  solemnly  swear  that  you  will  well  and  truly  inquire  how  and  in  what 
manner,  and  when  and  where,  the  person  lying  here  came  to  his  death,  and 
who  such  person  was,  and  into  all  the  circumstances  attending  his  death,  and 
by  whom  the  same  was  produced,  and  that  you  will  make  a  true  inquisition 
thereof,  according  to  the  evidence  ofTered  to  you  or  arising  from  the  inspec 
tion  of  the  body.    So  help  you  God. 


No.  27S. 

Oath  to  other  jvror». 

The  same  oath  which  A.  B.,  the  foreman  of  this  inquest,  hath  on  hit  part 
taken,  you  and  each  of  you  do  now  take,  and  shall  well  and  truly  keep  oa 
70ur  parts.    So  help  you  Qod. 


No  276. 

Attachment  againet  a  witnees,  under  Oode  df  OrminoX  Procedure,  1 776^ 

STATE  OP  NEW  YORK, )  ^  . 
County  OF ) 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  BT1A.TE  OP  NEW  YORK: 

lb  

You  are  hereby  commanded  to  attach ,  and  bring 

tim  before  the  undersigned,  one  of  the  coroners  of  said  county  of , 

at  the  dwelling-house  of ,  in  said  county  of 

forthwith  to  testify  upon  a  certain  inquest,  then  and  there 


r 
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lo  be  had  upon  the  body  of ,  anl  also  to 

for  not  having  answered  the  Bubpoena  herein,  hereto  duly  eerred  upon  hiiA, 

Dated  at ,  Uub day  of ,  188.. 

A.  a. 


Na  277. 

Bttum  to  aUaehment  of  coroner, 

OoosTf  ov..»»..«. ...iM.  • 

Ip • ,  hereby  certify  that  I  hare  arrested  the 

within ,  and  have  hiin  in  my  custody  now 

here,  as  I  am  within  commanded. 

Dated  at this day  of ,188.. 

A.  B., 

ehefif. 


No.  d78. 
General  form  of  inquieitiofk 
STATS  OP  NEW  YORK,  )  ^  . 

Ck>UMTY  OF ) 

An  Inquisition  taken  at in  the. 

on  the day  of before  me 

one  of  the  coroners  of  said  county  aforesaid,  on  the  view  of  the  body  of 

,  then  and  tlicre  lying  dead,  upon  the  oaths  and 

affirmations  of  A.  B.,  C.  D.,  etc  [giving  names  of  all  the  jurors],  good  and 
lawful  men  of  the  State  of  New  York,  duly  chosen,  who  being  then  and  tnere 
duly  sworn  and  charged  to  inquire,  on  behalf  of  the  people  of  the  said  State, 

where,  when,  how  and  after  what  manner  the  said 

came  to  his  death,  do,  upon  their  oaths  and  affirmations,  say  that  thu  said 
[here  state  the  findings  of  the  jury  with  particularity]. 

Dated  at ,  this day  of.... ,  188.. 

(Signed  by  all  the  juron.) 
A.  Bwf  Chronet, 


VM.  / 


No.  279. 

Bgaminaiion  ifwUnsteea  to  be  attached  to  the  inquUition,  under  Code  of  CkimineU 

Procedure,  %  T78. 

STATE  OP  NEW  YORK, 

COUHTT  OF 

Examination  of  witnesses  produced,  sworn  and  examined  on  this.  ..••.••• 

day  of ,  at before ,  coroner,  and 

A.  B.,  C.  D.,  etc.  Jurors,  good  and  lawful  men  of  said  county,  duly  sue 
moned  and  sworn  by  the  said  coroner  to  inquire  how  and  in  what  mannei 

and  when  and  where came  to  his  death,  and  who 

such  person  was,  and  into  all  the  circimistances  attending  such  death,  HLd  to 
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make  true  inquisition,  according  to  the  evidence  or  arising  fr.  m  jw  inveifi 
gation  of  tlie  body. 
John  Doe,  being  produced  and  sworn,  aaya  tliat:    [Insert  Ills  testimony.] 

JOHN  D0& 
Bubecribed  and  sworn  l)efore  me, ) 

this day  of 188...  ) 

A.  B.,  Coraner. 

Add  also  evidence  of  other  witness  in  a  similar  manner. 

I  do  hereby  certify  that  the  testimony  of  the  screral  witnesses  appearing 
upon  the  foregoing  inquest  was  reduced  to  writing  by  me,  and  the  same  sub- 
scribed by  said  witnesses  in  my  presence,  and  that  the  said  testimony  is  the 
whole  of  the  testimony  taken  on  such  inquest,  and  that  the  same  is  correctly 
stated  as  given  by  the  witnesses  respectively. 

Dated  at this day  of 188.. 

A.  B. 
Chronst. 


STATE  OF  NEW  YORK, 
County  op.  . 


#•••••«• 


No.  280. 

Oor<msr*»  warrant  far  the  arrest  of  the  pereon  eharffed  by  the  inqtUeUion  %eitk 
murder,  under  Code  of  Criminal  Procedure,  §g  780,  781. 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK 

To  any  peace  officer  in  this  State  : 

An  inquiBition  having  been  this  day  found  by  a  coroner's  jury  be/ore  me, 
stating  that  A.  B.  has  come  to  hin  death  by  the  act  of  C.  D.,  by  criminal 
means  [or  as  found  by  the  inquisition]. 

You  are  therefore  commanded  forthwith  to  arrest  the  above  named  C.  D., 
And  take  him  before  the  nearest  and  most  accessible  magistrate  in  this  county. 

Dated  at this dayo^ 188.. 

K  P., 

Na  281. 

Reeognisanee  by  mtneee  on  eoroner^e  tn^u^jt 

ReNSSBLABR  COUNTT,  M. .' 

Be  it  remembered  that  on  the day  of 188. .,  A.  B., 

G.  D.  and  E.  F.,  all  of  the  city  of  Troy,  in  said  county,  personally  came 

before  me, ,  a  coroner  of  said  county,  and  severally 

acknowledged  themselves  to  be  indebted  to  the  people  of  the  State  of  New 

York,  each  separately,  in  the  sum  of  dollais,  to  be  made 

and  levied  of  their  goods  and  chattels,  lands  and  tenements,  to  the  use  of 
•aid  people  if  default  shall  be  made  in  the  following  condition  : 

The  condition  of  this  obligation  is  such  that  if  the  above  bounden  A.  B., 
0.  D.  and  E.  F.  shall  i>er8onally  be  and  appear  at  the  next  term  of  the  court 
of ,  to  be  held  in  and  for  the  county  of 
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OB  the dijof ,  toglre  mrUlme^  m  btlu^  of  mU 

peqple  agaiaal for m  weU  lo 

the  gnad  jmy  as  lo  the  petit  Jury,  do  not  depart  ine  said  court  without 

lear^  then  the  recogniaance  to  be  yM  and  of  no  effect,  otlierwiae  to  nnaia 

in  full  force. 

(Signed)  

Bahecribed  and  acknowledged  before } 
mobtiiia dajof i 

O.  H.,  Cbrontt. 


Warrani  qf  commUmmU  hg  wmrnt. 

BTATB  OP  NBW  YORK,  ^  .. 
Ck>uirrTOF .,    i 

IN  THB  NAMB  OF  THE  PEOPLE  OF  THE  BTATB  OF  KEW  YORCi 

lb  ,  and  to  fk^  hmpm 

qf  ih€  eomman  JaU  qf  9aid  county  : 

Wh&reoB, having  been  charged  upon  inquisition 

taken  before  me ,  one  of  the  coroners  of  said 

county,  with  having  on  the day  of at ....•••••, 

feloniously,  and  of  malice  aforethought,  killed  and  murdered 

and  the  said having  been  brought  before  me  assneh 

coroner,  and  after  having  examined  witnesses,  and  having  duly  considered 
the  whole  matter,  and  it  now  appearing  to  me  that  the  said  crime  has  been  con^ 

mitted,  and  that  there  is  probable  cause  to  believe  the  said    • .  • 

guilty  hereof  as  is  stated  and  set  forth  in  the  aforesaid  inquisition. 

You  are,  therefore,  hereby  commanded  to  forthwith  convey  and  deliver  to 

the  said  keeper  of  the  said  Jail  the  body  of  the  said  .  ^ and 

you,  the  said  keeper,  are  hereby  required  to  receive  the  said 

into  your  custody  in  the  said  common  Jail,  and  him  there  safely  keep  until 
lie  shall  be  discharged  by  due  course  of  law. 

Dated  at this day  of 188.. 

O.  H., 

CbrMsr 


No.  28d. 

DitMd  a!Uomeif%  appHoation  to  the  governor  far  a  r^quidUonfor  a  fugiHoe  pnm 
jfuUee,  fownded  upon  an  osDomplified  copy  of  the  indietmontaffokuttho  pria$9i^, 
undor  Oode  of  Orimdnal  Procedure,  §  827. 

To  his  Excellency ,  Qowmor  of  the  State  of  Nem  York: 

Application  Is  hereby  made  for  a  requisition  against  John  Doe.    That  the 
party  complained  of,  to  wit,  said  John  Doe,  is  a  fugitive  from  Justice,  and 

diat  I  believe  him  to  be  at  this  time  in  the  State  of .Tliat 

he  fled  from  this  State  before  arrest  could  be  made,  and  that  the  ends  of 
Jnstice  require  that  he  should  be  brou|rht  back  to  this  State  for  trial.    Tliif 
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ftppliciition  is  based  upon  an  indictment .  an  ezemp?ffled  copy  of  which  Ja 
hereto  annexed.  It  is  affirmatively  stated  that  no  ether  application  for  a 
requisition  for  the  same  person,  for  an  offense  arising  cut  of  the  same  irfkxiB- 
action,  has  been  previously  made. 

I  hereby  name  the  State  of as  the  State  upon  which  the 

requisition  is  asked,  and  name one  of  the  constables  of 

said  county  of as  a  proper  person  to  whom  the  warrant 

m  to  issue  and  certify  that  said has  no  private  interest  in 

Che  arrest  of  the  said  fugitive. 

Dated  at this day  of 188.. 

(Annez  ezemplifled'oopy  of  the  indictmeni.) 


No.  284. 
AjfUUnoit  to  aeoompany  appUeaUon  fir  nqui§MML, 

STATE  OF  NEW  YORK.  )^. 

COUNTT  OF I 

of  the • 

in  said  county,  being  duly  sworn,  says  that  he  is  a  detective  in  said  city;  that 

he  knows  said  John  Doe,  named  in  the  preceding  application  and  exemplified 

copy  of  the  indictment;  that  the  said  John  Doe  is  a  fugitive  from  ^astioe, 

and  that  according  to  the  best  knowledge  and  belief  of  deponent  the  said 

alleged  fugitive  is  at  the  time  of  making  this  application  in  the  village 

of county  of in  the  State  of and 

that  the  grounds  of  such  belief  are  as  follows,  to  wit:  [set  forth  the  grounds 

of  deponent's  belief.]  J.  D., 

DdeetSe^ 
Subscribed  and  sworn  before  me,  I 

thia. . .  .day  of ) 


No.  286. 

for  a  requidtion  frcm  ths  govmrrujT  for  the  arrett  af  a  fugitlM  Jircm 
Jiuiiee,  based  upon  ajfldewiU. 

To  his  Excellency Governor  of  ths  State  of  New  York: 

Application  for  a  requisition  is  hereby  made  against  John  Doe. 

That  the  party  complained  of,  to  wit,  said  John  Doe,  is  a  fugittve  frcA 

Justice,  and  that  I  believe  him  at  this  time  to  be  in  the  State  of ; 

that  he  fled  from  this  State  before  arrest  could  be  made,  and  that  the  ecds  of 
Justice  require  that  he  should  be  brought  back  to  this  State  for  triaL 

That  this  application  is  based  upon  affidavits^  and  that  hereto  annexed  ii 
Ihe  certificate  of  the  magistrate  taking  them;  tlat  in  his  opinion  the  party 
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making  them  is  to  be  bdiered,  and  that  they  make  a  proper  caie  for  a  roqo^ 
tition. 

I  further  certify  that  in  my  opinion  if  the  facts  stated  in  the  affldarita  an 
true,  they  would  sesult  in  a  conviction.  That  no  previous  application  for  a 
requisition,  arising  out  of  this  transaction ,  has  been  previously  made. 

I  hereby  name a  constable  of  the  city  of 

as  a  proper  person  to  wliom  tlic  warrant  may  issue,  and  I  hereby  certify  that 

said has  no  private  interest  in  the  arrest  of  said  fugl- 

tive;  and  I  hereby  name  the  State  of as  the  State  upon 

which  the  requisition  Is  asked 

Dated  at thU day  of 188.. 

A.  B., 
Diitriti  Attorn^,  «te. 

[The  aiBdavit  referred  to  in  the  preceding  application  should  state  all  fads 
and  circumstances  tending  to  show  that  the  alleged  fugitive  has  committed 
the  crime  charged,  and  should  be  such  as  would  justify  the  issuing  of  a 
rant  if  within  this  State.] 


N0.S86. 

Onrtyicaie  ofmagiatraU  to  be  attached  to  feregoinQ 

I of the  magistrate  bef on 

whom  the  foregoing  aiBdavits  were  taken,  do  hereby  certify  that  the  partiei 
making  them  are,  in  my  opinion,  to  be  believed,  and  that  said  aiBdavita 
present  a  proper  case  for  a  requisition. 

Dated  at this day  of 188.. 

J.  D., 
J^uiMe  ef  the  Peace  (or  FoUee  Ju&Ue^ 


>$$.: 


No.  287. 
Cbttfi^  clerte  certfflcate  of  official  eharaet&rqf  magUtroU. 

0TATB  OF  NEW  YORK. 

OOUHTTOF 

I ■  .clerk  of  said  county,  do  hereby  certify  that  J.  D., 

before  whom  the  annexed  affidavits  were  made,  and  whose  names  are  thereto 
subscribed,  and  who  has  also  signed  the  foregoing  ccrtiflcate,  was,  at  the  day 
of  the  date  thereof,  a  Justice  of  the  peace  in  and  for  said  county  duly  con^ 
missioaed  and  sworn,  and  that  his  signature  thereto  subscribed  is  genuine. 
In  testimony  whereof,  I  have  this day  of 

[u  1^]     subscribed  my  name  and  affixed  the  official  seal  of  said  county. 

J.  cL»t 
Clerk. 
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Ka  988. 
BTATB  OF  NBW  YORK, )  ^  . 

COUHTT  OF > 

7b ,aJu$Uc$ofthepeae$larpoUe$Jfuiice]in  amd  pif 

Uie  county  of, 

mureoB la  pregnant  with  child  likely  to  be  bom  ■ 

iMMtard,  and  to  become  chargeable  to  the  said  county  of. [or  to  a 

certain  town  in  said  county],  the  undersigned,  one  of  the  superintendents  of 
the  poor  of  said  county  [or  an  oTorseer  of  the  poor  or  officer  of  the  flma^ 
house],  hereby  makes  an  application  to  you  pursuant  to  the  statute  in  such 
cases  made  and  prorided  to  make  inquiry  into  the  facts  and  circumstances  of 
tnecaae. 

Dated  at this day  of 188.. 


>M.  .' 


No.  S89. 

BaambuUiim  if  a  moOiar  pf  a  bastard  btfar^  births  undmr  Obds  qf  MMnal 

Procedure,  %  841. 

BTATB  OF  NEW  YORK. 
County  of 

The  examination  of of  the  town  of Id 

said  county  of taken  on  oath  before  me, 

a  justice  of  the  peace  of  said  county  at on  the day  of 

the  said on  her  oath  before  me,  said  that  she 

is  now  pregnant  of  a  child,  likely  to  be  bom  a  bastard  and  to  become  charge- 
able to  the  county  of  [or  town  of] ,  and  that 

of ,  in  said  town  of In  said  county.  Is 

the  father  of  said  child. 

(Signed) 

Subscribed  and  swom  before  me,  I 
thli dayof ) 

A.  B., 

JuiUee  qf  the  Peace  (or  Poike  JueM^ 


No.  290. 

Mamtnation  qfter  birth  qf  chad,  under  Oode  of  Orimindl  /VoMfufV,  §  Sit 

(Formal  part  as  in  No.  289.) 

And  the  said  ,  on  lier  oath  before  me  taken  as 

abore  stated,  says  that  on  the day  of ,  at  the 

.,.« of ,  in  said  countv,  she  was  delivered  of  a  male 

dilld,  which  Is  charii^eable  to  said  town  of  [or  county  of] 
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aadlluil ,  of  Um  loini  of .tliiaM 

ooun^.  b  Um  fUkcr  of  the  Mid  cLikL 

(Signed)  

Bobicribed  and  ewoni  before  me, ) 
thii dajoT ) 

A.  a, 

^^aUm  qf  0^  Plum  {or  Bftk$  ^^ttki^ 


Vo.  201. 
Wmnofnifcrlhsmrr^ilfpMiaiimfaikgr,  u%dir  (Mmf  Criminal  Premitm%,  gSH 


STATS  OP  NEW  YORK,  )^. 

OOUHTT  OF ) 


IN  THS  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK 
To 

Wherw,  Upon  the  application  of ,  a  auperin- 

tendent  [or  overseer]  of  the  poor  of  said  county  [or  town],  duly  made  to  me, 

,  a  justice  of  the  peace  of  said  county,  I  have 

ascertained  by  the  examination  of ,  of  the  town 

of in  said  county;  that  she,  the  said 

Is  now  pregnant  of  a  child  [or  was  delivered  of  a  child  on  the day 

of.  etc.],  which  child  is  likely  to  become  a  charge  against  said  county  of  [or 

town  of] ,  and  that of  the  tcwr 

of hi  said  county,  is  the  father  of  said  child. 

Now,  you  are  hereby  commanded  forthwith  to  arrest  the  said •  •  ... 

and  bring  him  before  me  at  my  ofTlce.  in  the  town  of in  said 

county  of • ,  for  the  purpose  of  having  an  adjudication 

respectuig  the  filiation  of  said  child  likely  to  be  born  [or  bom]  a  bastard. 

Dialed  at this day  of 

A.  B., 
Juitke  ^  (Ju  Peace  (or  PkfUee  Juitie^ 


Vo.  292. 

h^imwamA  to  U  made  uptm  ilte  warrant  foJisn  the  puUMte  father  ie  in  emaihm 
€tnuUif,  qf  the  turn  in  which  bond  ietobe  taken,  under  (Me  if  OrimdmalPr^ 
e«iMf«,|844. 

1,  . .  •' ,  the  justice  of  the  peace  who  lasued  the  within 

WBinnl»  hereby  direct  that  any  bond  which  shall  be  taken  of . .  •  • •• . . . 

within  named  ahall  be  in  the  sum  of    •• dollarsi 

Bated  at this day  of 

A.B., 
JuelHee  if  the  Peace  (or  PMee  JusOm), 
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tmiariemeni  to  b$  made  whers  warrant  Utobe  eaucuted  in  anaUktr  ^omtUif, 

Cbde  of  Oriminal  Procedure,  %  84a, 

STATE  OP  NEW  YORK,  )  ^  . 

OOUNTT  OF > 

Due  and  proper  proof  upon  oath  having  been  made  before  me 

a  Justice  of  the  peace  of  the  county  of ,  that  the  name  at 

purporting  to  be  nibecribed  to  the  within  war 

rant,  is  In  the  handwriting  of  said ,  the  within 

mentioned  Justice  of  the  peace,  and  I  do  hereby  authorize  the  arrest  of  the 
within  named ••..• in  the  «iid  county  of 

Dated  at this day  of 

A.B., 


No.  294. 

Undertaking  to  be  taken  by  Juetiee  who  indorsed  the  loantMil,  or  by  eome  eOm 
JiuHee  of  the  eome  oouwty,  under  Oode  of  Oriminal  I^roeedyre,  g  844 

STATE  OP  NEW  YORK.  )^. 
County  of i 

Know  all  men  by  these  presents,  that  we,  A.  B.  and  B.  0.  and  C.  O.,  sure- 
ties, all  of  the  town  of county  of and  State 

of  New  York,  are  held  and  firmly  bound  to  the  people  of  the  State  of  New 

York,  in  the  sum  of for  the  payment  whereof  to  the  said 

people  we  bind  ourselves,  our  executors,  administrators,  Jointly  and  severally 
by  these  presents. 

Sealed  with  our  seals  and  dated  the day  of 

Whereae,  The  above  boundcn  A.  B.  has  been  arrested  in  the  said  county 

of ,  has  been  arrested  upon  a  warrant  issued  by 

one  of  the  Justices  of  the  county  of and  indorsed  by  one  of 

the  Justices  of  the  peace  of  said  county  of in  which  war 

rant  the  said  A.  B.  is  charged  with  being  the  reputed  father  of  a  bastard  child 

of  which was  lately  delivered  [or  is  about  to  be 

delivered]  at in  said  county  of 

Now.  therefore,  the  condition  of  this  obligation  is  such  that  if  the  said 

shall  indemnify  the  said  county  of  [or  town  of] 

and  every  other  county,  town  or  city,  which  may  have  incurred  any  expeoBd 
or  which  may  be  put  to  any  expense  for  the  support  of  such  '^hild  or  its 
mother  during  her  confinement  and  recovery  therefron*  against  all  such 
expenses,  and  shall  pay  the  costs  of  apprehending  the  said  A.  B.  and  of  any 
order  of  filiation  that  may  be  made,  then  this  obligation  to  be  void;  otlief* 
Wise  to  be  and  remain  in  full  force  and  virtue. 

(Signed)  A.  a    [l.  a.] 

B.  0.    [l.  a.] 

C.  D.    rjL  1.] 
CJostiflcation  of  sureties  as  in  No.  283.) 
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No.  205. 

Similar  bond  for  appearance  at  County  Court,  under  Code  Criminal  Procedure, 

%  844,  gtibdivision  2. 

(Formal  part  as  in  No.  294.) 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  if  the  said 

shall  appear  at  the  next  county  court  to  be  held  in 

mnd  for  the  county  of on  the day  of « 

mud  not  depart  th«  said  county  without  its  leave,  then  this  obligation  to  te 

Toid,  otherwise  to  remain  in  full  force  and  virtue. 

(Signed  as  in  Na  2n,', 

(Justification  of  sureties  as  in  No.  233.) 


No.  296. 

{krtyicate  tobein^areed  upon  warrant  on  diechaaye,  under  (Me  CHmiml 

Procedure,  g  $45. 

OOUBTTOF ,  St.: 

I, a  justice  of  the  peace  of  the  county  of 

before  whom  the  within  named  A.  B.  was 

brought,  he  having  been  arrested  in  said  county  of ,  after  it 

KumI  been  indorsed  by  me  Jor  by  another  Justice  of  said  county  of ], 

do  hereby  certify  that  the  said  A.  K.  has  executed  a  bond,  with  two  sureties, 
in  the  sum  indorsed  upon  the  warrant,  and  required  according  to  the  statute 
in  such   case  made  and    provided,  and  which    is  herewith    delivered  to 

,  the  ofhcer  who  brought  the  within  warrant; 

■nd  that  I  have  thereupon  discharged  the  said  A.  B.  from  arrest  upon  the 
within  warrant 

Dated  at ,  this day  of 188. . 

B.  a, 

JiutieeqftAe 


No.  207. 
SUbpcma  in  bastardy  ease. 
STATE  OF  NEW  YORK,  >      . 

COUKTTOF ) 

IN  THE  NAME  OP  THE  PEOPLE  OF  THE  STATE  OP  NEW  TORK 
T6A.  B.,B.  C.,ete,i 
You  are  hereby  commanded  that,  laying  all  other  matters  aside,  you  and 

each  of  you  personally  appear  before and , 

JnsticeB  of  the  peace  of  the  county  of. ,  at  the  office  of 

,  in  the ,  on  the day  of 

at  ten  o'clock  a.  ic  on  that  day.  to  testify  the  truth  and  give  evidence, 
aoeofdiDg  to  joor  knowledge,  touching  the  father  of  a  bastard  child  of  which 
has  been  latdy  [or  is  mbout  to  be]  delivered. 

DUedat. ,  this day  of 188.... 

(Signed.)  

Justice  of  the  Peace 
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Ofdif  iff  fUaMiMk  itk  htuiatdat  mm.  wndtt  Oods  OrknbtiQi  AwMdiiML  8  flHL 


AT  ATE  OF  NEW  YORK, )  ^  . 

CtoUMTT  OF. i 


JUrhsreoi,  We .•..••..••....  and    ••••• ,  twoof  tbe 

Justlcot  of  the  peace  of  the  county  of  ...  • ,  liaTe  this  day,  m 

pursuance  of  the  statute  in  such  case  made  and  proyided*  upon  the  applies 

tion  of ,  one  of  the  superintendents  of  the  poor  of  the 

said  county  of ,  hareconyenod  at  the  town  of 

in  said  county ,  for  the  purpose  of  making  an  examina- 
tion and  determination  touching  a  certain  child,  of  which • • 

of  the  town  of ,  in  said  county,  is  pregnant  [or  has 

lately  heen  dclirered],  and  which  is  likely  to  become  a  bastard,  and  of  which 
is  the  reputed  father; 

AndWhereas,  We  have  duly  examined  the  said ,  upon 

oath,  concerning  and  touching  the  father  of  said  child,  and  have  also  heard 
all  other  proofs  and  allegations  in  reference  thereto,  whereby  it  appears  tlmt 
said  child  is  likely  to  be  born  a  bastard  and  become  chargeable  to  the  ceunty 

of ,  and  that  the  said    is  the  father 

of  the  Sttid  child. 

We  therefore,  after  due  examination,  hereby  adjudge  the  said • 

to  be  the  father  of  the  said  bastard  child. 

And  we,  the  Justices  aforesaid,  do  therefore  order  that  the  said 

do  pay  to  the  superintendent  of  the  poor  of  the  county  of [or 

to  the  overseer  of  the  poor  of  the  town  of • .]  for  the  sup> 

port  of  said  child,  weekly  and  every  week,  the  sum  of dollars, 

10  long  as  the  said  child  shall  continue  chargeable  as  aforesaid. 

And  Wherecu,  It  slso  appears  that • .,  the  mother  of  said 

chLi  is  \r  indigept  circumstances,  we  do  further  order  and  determine  tliat 

the  said pay  to  the  said  superintendent  [or  overseer]  for 

the  maintenance  and  support  of  said ,  during  her  con« 

finement  the  sum  of dollars.    And  we,  the  said  Justices 

aforesaid,  do  further  certify  the  reasonable  costs  of  apprehending  and  secur- 
ing the  said  father  and  of  this  'yder  of  filiation  at  the  sum  of doUars. 

0atedat ^thla day  of ,188.. 

G.  H., 
F.  G., 
Juitiee  qf  (hs  Ptaee  (or  I\)Uee  JuiUe^ 


Ko.d99. 
9tnd  (N»  a^(fowmm0iU  in  htu^aird^  caae,  under  (Me  ^  CfrinUnal  BvMdufV,  S  ^ 

STATE  OF  NEW  YORK. )  ^  . 
Court/ OF ) 

Know  all  mftn  by  these  presents,  that  we,  A.  B.,  B.  C,  0.  D.,  al  of  the  town 

of ,  in  the  county  of ,  are  held  and  firmly  bound 

unto  the  people  of  the  State  of  New  York  in  the  sum  of dollara, 
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for  the  pajment  of  which  to  saia  people  we  bind  oiindTet,  ovur  heif%  eone^ 
l(V8.  adminiBtnton,  Jointly  and  severBlly,  by  these  pretents. 

Scaled,  etc.,  and  dated  this day  of ,  188.. 

Wh&rea$,  The  above  named has  this  day  been 

brought  beforo and ,  two 

Justices  of  the  peace  in  and  for  the  county  of ,  charged  upon  the 

oath  of with  being  the  putative  father  of  a  bastan^ 

child,  lately  bom  to  her  at » and  the  said  justices  having  con 

vened  according  to  law  to  examine  into  the  facts  and  circumstances  of  the 
case  and  adjudicate  respecting  the  filiation  of  said  bastard  child,  and  the 
maintenance  thereof; 

And  Whereas^  At  the  request  of  the  said ,  for  suffi- 
cient reasons  given,  the  said  Justices  have  determined  to  adjourn  the  said 
examination  and  adjudication  upon  the  execution  of  this  bond  until  the  .  •  •• 

day  of at  the  office  of in  the  town  of fn 

said  county. 

So,  therefore,  the  condition  of  this  obligation  is  such  that  if  the  said 

shall  penonaUy  Bippwr  before  the  said  Justices  at  the  time  and  place  aforesaid, 
and  not  depart  therefrom  without  the  leave  of  said  Justices,  then  this  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force  and  effect 

(Signed)  A.  B.  [l.  s.] 

B.  0.  [l.  &] 

K  F.  [L.  &] 
Beided  and  deMTsied  in  presence  of 

H.  K, 
J.  D., 

(Justification  of  sureties  as  in  Na  888.) 


Mo.  800. 

Wmrrmni  ^«mmiknmU  cf  putative  fcUher,  undsr  CMs  €f  Oriminai  I^r^eeiw% 

%%  852.  858. 
STATE  OF  NEW  YORK. )  ^  . 

COUHTT  OF  ) 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK 

To 

and  t€  the  keep&r  of  the  eommonjail  of  said  county  : 

Whereoi,  By  an  order  of  filiation,  duly  made  and  executed  by  and  bef  ors 

and two  of  the  Justices  of  the  county  ol 

,  whereby  A.  B.  was  adjudged  to  be  the  reputed  father  of  a  cer- 
tain bastard  child,  lately  bom  to ,  in  the  town  of 

eoonty  of ; 

And  Whereas,  By  said  order  of  filiation  the  said  A.  B.  was  adjudged  to  pay 

to  the  superintendent  of  the  poor  of  said  county  the  weekly  sum  of , 

as  long  as  said  child  should  continue  chargeable  to  said  county,  and  also  that 
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Ibft  Mdd  A.  B.  should  pay  to  said  superintendent  the  sum  of dollan 

for  the  maintenance  and  support  of ,  during  her  confinement  and 

fecovery; 

ATid  Wheretu,  Due  notice  has  been  given  to  said  A.  B.  of  said  requirements^ 
who  has  wholly  neglected  the  same,  or  to  enter  into  a  bond  to  secure  the  same; 

Now  you  are  hereby  commanded  to  arrest  and  deliver  to  the  keeper  of  the 

common  Jail  of  the  county  of forthwith  the  body  of  said  A.  B.^ 

and  you»  the  said  keeper  are  hereby  commanded  to  receive  and  safely  keep 
the  said  A.  B.  until  he  shall  pay  said  costs  and  sums  adjudged  against  him. 
give  the  required  bond,  or  be  otherwise  discharged  by  due  process  of  law. 

Dated  at ,this  ....  day  of 188.. 

(Signed)  U.  B., 

J.  D.. 
Ju9tuM  nf  the  PBoa  {or  FoUee  JutUm\ 


No.  801. 
Warrant  for  dUeharge  qf  ptUaOce  father  itft&r  commUmmL 
OomrrroF ,  si. ; 

IN  THE  NAME  OF  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 
lb  the  keeper  of  the  common  jaU  of  the  county  of : 

Whereas,  A.  B.  was,  on  the day  of duly  committed  to  youf 

custody  on  a  warrant  issued  under  our  hands,  for  disobeying  an  order  of  filia- 
tion, whereby  he  was  adjudged  to  be  the  putative  father  of  a  bastard  child,  cf 
which was  then  supposed  to  be  pregxuuit; 

And  Whereas,  It  now  appears  that  said was  not  in  fact  pr^- 

oant  at  all  [or  married  before  delivery] ; 

Now  you  are  hereby  commanded  to  forthwith  discharge  from  your  custody 
Iba  said  A.  B.,  unless  he  be  there  lawfully  detained  on  some  other  warrant 

Dated  at ,  this  ....  day  of 188.. 

H.  B.f 
J.  D., 
JueUees  qf  the  Fsaee  {or  JbUee  JutHet^ 


STATE  OP  NEW  YORK.  l^. 


No.  SOS. 
Bond  bjffaiher  under  order  4ff  fUation, 

OOUHTTOF ,     ) 

(Pormal  part  as  in  No.  209.) 

Whereas,  and two  of  the  Josticai 

of  the  county  of have  this  day  made  and  signed  an  order  of 

filiation,  whereby  A.  B.  is  adjudged  to  be  the  father  of  the  bastard  child 
of in  the  town  of county  of 

And  Whereas,  By  said  order  of  filiation  it  was  adjudged  that  said  A.  R 
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» 

pay  to  tbe  superintendents  of  the  poor  of  said  county  the  sum  of 

dcdlars  per  week  while  said  child  remained  a  charge  to  said  county ; 

And  Whereoi,  The  said  A.  B.  was  likewise  adjudged  to  pay  to  said  suparlB- 

lendents  the  sum  of dollars  for  tlie  mnintenance  and  support  oi 

the  said during  confinement  and  recovery  and  also  to  pay  t 

certain  amount  for  costs  in  these  proceedings; 

Now,  therefore,  the  conditions  of  this  obligation  are  such  that  if  the  said  A. 
U'  shaL  well  and  truly  observe  all  of  the  conditions  of  said  order  of  fills tioOf 
then  this  obligation  shall  be  void,  otherwise  to  be  and  remain  in  full  force  and 
effect 

Dated  at this day  of 188.... 

A.  a  [L.  &] 
C.  D.  [L.  &] 
EL  F.  [L.  &] 
(Justification  of  sureties  as  in  Na  23S.) 


Na  303. 

Bmmnani  to  mother  cf  battiwrd  ehUd  to  show  eatu$  tohff  $Ke  $hould  not  be  made  $$ 
eupport  it,  under  Code  of  Oriminal  Procedure,  %  867. 

OOURTTOF ,ss.: 

lb  any  eonetahle  [or  other  peace  offleer]  of  Che  county  of. 

You  are  hereby  commanded  to  summon of  the 

town  of in  the  county  of to  appear  before 

and 

two  of  the  Justices  of  the  peace  of  said  county,  at  the  office  of 

in  the  town  of on  the day  of ,  at  ten  o'clock 

A.  ic.  of  that  day,  to  show  cause  why  she  tthould  not  be  ordered  to  sui^port  t 

certain  bastard  child,  of  which  she  was  lately  delivered  at 

and  for  the  keeping  of  which  the  county  of is  or  is  likely  to 

become  chargeable,  the  superintendent  of  the  poor  of  said  county  having 
duly  applied  to  us  for  that  purpose. 

Dttedat ,  this day  of ,188.. 

H.  B*f 
J.  D., 
ieee  <(f  tht  FBaee\or  Foltke  Juetieee.) 


Ka804 

Order  to  eompel  mother  to  oupport  baetara  ehM,  under  Oode  if  Orindmd 

Prooedwrt,  %  857. 

0TATE  OP  NEW  YORK,  \^. 

Oouhttof. > 

• 

Wh&reae,  It  satisfactorily  appears  to  the  undersigned,  two  of  the  Justioet  ol 

the  peace  of  the  county  of ,  that. who  was 

lately  delivered  of  a  bastard  child  at ,  in  said  county,  whidi 
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laid  child  has  become  a  charge  upon  said  county;  that  lald 

ii  poaMflsed  of  property  in  her  own  right  and  ia  of  auiBcient  abflitj  to 
port  said  child. 

And  Whemu,  The  aaid. in  obedience  to  a  mmmoiia. 

duly  appeared  before  us  and  failed  to  show  cause  why  she  ahoold  not  be  com* 
peUed  to  support  said  child.    Now-  we,  the  said  Justices  do  hereby  ofder  that 

• pay  to  the  superintendents  of  the  poor  of  the 

said  county  of ,  weekly  and  erery  week,  the  sum  of. 

dollars,  for  the  support  of  said  child  so  lonir  as  it  remains  a  charge  to  said 
ooonty. 

Dated  at .this day  of ,188.. 

£L  K, 
J.  D., 
JMtm  qf  ths  Buei  (or  Mioi  ^mlM^ 


Ka  80S. 
WanmtUi9Mmmiiwta0^qfbaiiard,unddrCbds^(f  Mminal  i^^gesif tin,  g  8681 


BTATB  OP  NEW  YORK,  r   . 

OOUMTTOF ) 


IN  THB  NAHB  OF  THE  PEOPLE  OF  THE  BTATB  OF  NEW  YORK: 

lb  any  contUMe  [or  ether  peace  cfflcer]  €f  the  eountif  ^ pondie 

(he  keep&r  tf  the  common  jaU  of  eaid  county: 

WJioreae,  By  an  order  heretofore  duly  made  by  us 

the  mother  of  a  bastard  child  now  a  charge  upon  the  county  of  [or  town  d] 

,  was  ordered  and  directed  to  pay  to  the  superintendent  of 

the  poor  of  said  county  the  weekly  sum  of dollars  ; 

And  Wh&reoi,  The  said utterly  neglects  and 

refuses  to  comply  with  such  order,  ar  to  nurse,  take  care  of  and  support  said 
child  herself ; 

Now  you,  the  said  constable,  etc.,  are  hereby  commanded  to  forthwith 

arrest  the  said ,  and  deliver  her  into  the  custody  of 

the  keeper  of  the  common  Jail  of  the  county  of ;  aod  you, 

the  said  keeper,  are  hereby  commanded  to  rccelye  into  your  custody  the  said 

,  and  safely  keep  her,  without  bail,  until  sh 

shall  comply  with  said  order,  unless  she  shall  execute  a  bond  to  the  people  of 

the  State  of  New  York  in  the  sum  of dolhtfs,  with 

two  good  and  auiBcient  sureties,  to  appear  at  the  next  court  of  aessions 

of  said  county  of   ,  and  not  to  depart  the  said  court  without 

leaTe. 

Datedat tUs dayof 

H.  a, 

J.  D., 
JuiUceeqfihsPuceiorFblieeJuttteei^, 
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Ko.  S06. 

Band  to  be  giten  by  mother  of  fMi»tar(l  to  appear  at  County  Court. 

(Formal  part  as  in  No.  299.) 
County  of ,  «.  ; 

Whereas,  By  an  order  heretofore,  on  the day  of , 

duly  made  by ,  the  mother  of  a  bastard 

child  now  a  charge  upon  the  town  of ,  in  said  county  of  [or 

against  said  county  of] was  adjudged  to  pay  the  superin- 
tendents [or  overseers]  of  the  poor  of  said  county  of  [or  town] 

the  weekly  sum  of dollars  for  the  support  of  said  child,  unless  she 

should  herself  support  the  same,  so  that  it  should  not  be  or  become  a  public 
charge. 

Now  the  condition  of  this  obligation  is  such  that  if  the  said 

shall  personally  appear  at  the  next  county  court  to  be  held  in  and  for  the 

county  of ,  at  the  court-house  in  the  county  of » •  • 

on  the day  of »  and  shall  not  depart  therefrom 

without  leave,  then  this  obligation  shall  be  Toid,  otberwiae  to  remain  in  full 
force  and  effect. 

Dated  at thli day  of 

A.BL 

aix 

B|gned»  eeeled  and  deUTered  ) 
Ifae  ....dayof S 

£LK, 
J.  D., 


Na  807. 
under  Oode  qf  Criminal  Proeedmre,  %  86(1 


STATE  OP  NEW   YORK,  )^. 

GOUHTT  OF ) 


m  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 

lb  of  thecovntyqf....,  andU 

the  keeper  qf  ike  eommon  Jail  of  $aid  county: 

Whereas,  Ck>mp]aint  has  been  made  before  me  that  one 

of  the  town  of ,  in  said  county  of ^  wie 

deliyered  of  a  bastard  child  on  the day  of ,  188S^ 

which  would  likely  become  a  charge  upon  said  county. 

AndWhereae,  Said .when  brought  before  me 

rafoeed,  and  still  refuses,  to  disclose  the  name  of  the  father  of  said  bastaid 
ehUd,  although  now  sufficiently  recoTered  from  her  confinement. 

Now  you,  the  said  constable,  etc.,  are  hereby  commanded  forthwith  to 
oottvej  and  dellTer  the  said. , into  the  custody  of 


^ 
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Mid  keeper;  and  you,  the  said  keeper,  are  hereby  required  to  receive  the  said 

into  your  custody  in  said  jail,  and  her  safely 

keep  until  she  shall  testify  and  disclose  the  name  of  the  father  of  said  child. 

Dated  at this day  of ,  188.. 

H.  B., 
JutiUce  qf  ihi  Fmm, 

No.80a 

(Mfr  reducing  1h$  ameunt  dimeUd  to  be  paid  by  the  father  qfa  baetard^  wuir 

Code  qf  Onminal  Procedure,  %  859. 

CouirrT  OF ,  m.  : 

Whereas,  By  an  order  of  filiation,  dated  the day  of 

and  made  by  us and. , 

two  Justices  of  the  peace  of  the  county  of it  was  ordered 

that  A.  B.,  of  the  town  of in  said  county,  should  pay  to  the 

superintendent  of  the  poor  of  said  county  the  weekly  sum  of 

dollars  in  support  of  a  certain  bastard  child  of  which  he  was  adjudged  to  be 
the  father; 

And  Whereae,  After  further  examination  into  the  facts  and  circumstances 
surrounding  the  case,  circumstances  surrounding  the  said  child  seem  to  us  to 
render  it  expedient  and  proper  that  the  sum  required  to  be  paid  by  the  said 

,  by  our  former  order,  should  be  reduced;  and  we  do  herebt 

reduce  the  weekly  payment  to  the  sum  of doUars. 

Dated  at .this  ....day  of ,188.. 

J.  D., 
Juttieet  of  the  Pdoee 


No.  809. 

Weummi  /br  the  mfmnn  if  ths  property  ef  an  ahteondiny  feMar,  wnder  Cbds  e/ 

Oriminai  Procedure,  g  860. 

STATE  OF  NEW  YORK, )  ^  . 

OOUHTT  OF ) 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YOREi 

To  ihe  iuperintondent  of  the  poor  of  the  county  of [or  to  the  on&rmein 

€fihetou>nof ]: 

Whereae,  It  appears  to  us  by  evidence  on  oath  that  A.  B.,  lately  adjudged 
by  US  in  an  order  of  filiation  to  be  the  father  of  a  certain  bastard  difld,  lately 
bom  to  one ,  at ,  in  the  county  of : 

And  WTiereae,  The  said  A.  B.  was  adjudged  in  said  order  to  pay  to  the 

superintendent  of  said  county  the  weekly  sum  of ,  for  the  tni^' 

port  of  said  child; 

And  Whereae,  It  further  appears  by  proof  on  oath  that  said liM 

a!)econded  from  the  said  county  of ,  leaving  the  said  bastard  child  • 

public  charge  on  said  county; 

And  Whereae,  The  said  superintendent  has  applied  to  us  for  our  warrant  lo 
serve  the  estate  of  the  said : 
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Now  yoa,  the  laid  superintendent  of  the  poor  of  said  county,  are  hereby 
euthoiised  and  commanded  to  take  and  seize  the  goods,  chattels,  effects  and 
(hhigs  in  action,  of  every  name  and  nature,  belonging  to  the  said  A.  B., 

whererer  tb^  same  may  be  found  In  the  said  county  of ,  and  yon  are 

directed  ipunediately  upon  such  seizure  to  make  an  inventory  of  the  property 
by  yop  taken,  and  return  the  same,  together  with  your  proceedings  under  this 
*BiTai»t,  to  the  next  court  of  sessions  of  the  said  county  of 

Dated  at ,  this....  day  of ,  188.. 

BL  B.| 

J.  D.. 

JuiUcei  qf  the  Fmm  {or  FMe$  Jiutioti^ 


Va  810. 

JPMbi  hg  mtpmrM$ndmU  or  a^eneer  <f  the  poor  thuU  appUeaHon  wiB  As  nuid$  U 
the  Churi  of  8e$tkm$  to  imeroam  the  amouni  made  paffohU  hg  th$  oHImr  of 


To  A.  K: 

Sir.  — Please  to  take  notice  that  I  shall  make  application  at  the  next  court 

of  sessions  to  be  held  in  and  for  the  county  of at  the  court-house 

in  the  county  of on  the day  of. at  the 

opening  of  court  on  that  day,  or  as  soon  thereafter  as  I  may  be  heard,  for 
an  order  of  said  court  increasing  the  sum  directed  to  be  paid  by  the  order  of 
filiation,  of  which  the  annexed  is  a  copy,  for  the  support  of  the  bastard  child 
therein  named;  also  take  further  notice  that  hereto  annexed  are  copies  of  tbe 
aflldavits  and  papers  upon  which  said  application  will  be  founded. 

DAiadat this day  of 18.... 

TouTB»  etc., 

L.  R, 

AffMfMMMlMi;  iia 


No.  811. 

JM<M  to  boghon  the  ouporintondonta  or  ovoroe&n  of  a  motion  to  reduee  amowiU 
named  in  order  fffUadon,  under  Code  of  Oriminal  Procedure,  %  859. 

To  L.R,  t/aperintefndenl  [or  oveneer]  of  the  poor : 

Bib. — Please  to  take  notice  that  1  shall  make  application  to  the  next  court 

of  sessions  to  be  held  in  and  for  the  county  of at  the  court-house 

in  the  county  of on  the day  of at  10 

o'clock  A.  u.  of  that  day,  or  as  soon  thereafter  as  I  may  oe  heard,  for  an 
order  of  said  court  reducing  the  sum  directed  to  be  paid  by  the  order  of 
iUiation,  of  which  the  annexed  is  a  copy,  for  the  support  of  the  Ttistard  chi  d 
therein  named  ;  also  take  notice  that  hereto  are  annexed  the  affldarit  and 
papers  upon  which  this  application  will  be  founded* 

Dated  at this day  of 188.... 

A  a 
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NaSia. 
IhUMtfappeal/ir<man€TdercffiiaUon,  under  CodBofOriimnalPioeeiii/n,%9ISi 

To  H.  B.  and  J.  D.,  two  justices  of  the  peace  of  the  county  of. and  te 

L.  R,  superintendent  of  tiu  ppor,  and  to mot/ter  of  said  ehOd  : 

You  will  please  to  take  notice  that  the  undersigned,  considering  himself 
aggrieved  by  the  order  of  filiation,  of  which  a  copy  is  hereto  annexed,  horcb) 

appeals  to from  said  order,  and  every  part  thereof,  to  the  next 

county  court,  to  be  held  in  and  for  the  county  of on  the 

day  of 

Dated  at this 18a 

Youn»  do.. 


Na  81& 
Bitbpoma  on  appeal  in  batiard^  torn. 
•  ••• OounTTfM.; 

m  THB  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NSW  TORK: 

T0A.B.,  R  C.,«fc.  ; 

The  county  court,  in  and  for  the  coumty  of ,  held  at  the 

court-house  in  said  county,  commands  you  and  each  of  you  to  personally 

appear  before  said  court  on  the day  of . .     at  ten  o'clock  a.  m. 

on  that  day,  to  testify  the  truth  according  to  your  knowledge,  in  a  certain 
appeal  then  and  there  to  be  heard,  from  an  order  of  filiation  in  a  baatanly 

case,  heretofore  made  by and two  of  the 

JuBtices  of  said  county,  and  whereof  you  fail  not  under  the  penalty  of  fifty 
doUara. 

Witneaa county  Judge,  this day  of 

J.  K.,  (7Mk 


No.  314. 

District  attorney's  precept  for  Supreme  Court. 
IN  THE  NAI^IE  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK : 
[Seal]        To  the  sheriff  of  tJie  county  of 

Whereas,  A  trial  term  of  the  supreme  court  is  to  be  held  in  and  for  the 

county  of at  the  court-house  in  the on  the 

day  of 

We  command  you,  in  pursuance  of  the  provisions  of  the  Revised  Statntei 
in  Buch  case  made  and  provided. 

First,  That  you  summon  the  several  persons  who  have  been  drawn  in  said 

county  of pursuant  to  law  to  serve  as  grand  j  irvrs  and 

'  petit  Jurors  at  said  court  to  appear  thereat. 

Second.  That  you  bring  before  the  said  court  all  prisoners  then  being  in  the  Jal 
of  said  county,  together  with  all  processes  and  proceedings  in  any  way  con- 
cerning them  in  your  hands  as  such  sheriff. 

Third,  That  you  make  proclamation  in  the  manner  prescribed  by  law, 
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Qotifying  all  persoofl  bound  to  appear  at  said  court  b^  lecognizanoe  or  otlkor* 
wise«  to  appear  thereat,  and  requiring  ail  justices  of  the  peace,  coroners  and 
other  officers  who  have  taken  any  recognizance  for  the  appearance  of  anj 
person  at  such  court,  or  who  shall  have  taken  any  inquisition  n  examinatioa 
of  any  prisoner  or  witness,  to  return  such  recognizance  or  inquisition  and 
examination  to  the  said  court  at  the  opening  thereof  on  the  first  day  of  ftf 
term. 

Witness  Hon ,  Justice  of  the  supreme  court,  this 

day  of 

J.  K.,  (7Mk 
A.  B.,  l>i§trid'Attom0^. 


Na  816. 

Prodamatwn  on  foregoing  precept. 

Whereas,  A  trial  term  of  the  supreme  court  is  appointed  to  be  held  in  and 

for  the  county  of ,  on  the day  of , 

proclamation  is  therefore  hereby  made  in  conformity   to  a  precept  to  me 

directed  and  delivered  by  the  district  attorney  of county 

on  the day  of ,  to  all  persons  bound  to  appear 

at  said  court  by  recognizance  or  otherwise,  to  appear  thereat,  and  all 
justices  of  the  peace^  coroners  and  other  officers  who  have  taken  any 
recognizances  for  l^e  appearance  of  any  person  at  such  court,  or  who  hay« 
taken  any  inquisition  or  the  examination  of  any  prisoner  or  witness,  an 
required  to  return  such  recognizance,  inquisition  or  examination  at  the  open- 
ing of  the  first  day  of  said  court. 

Dated  at ,  this day  of ,  188.. 

J.  L, 
Sheriff  of  the  eowUy  ^  .••«..••••  •• 


Na  8ia 

BetufTi  to  district  oMomejfe  precept, 
STATE  OF  NEW  YORK,  )      . 

COUHTT  OF f 

I  have  executed  the  within  precept  as  I  am  within  commanded,  by  having 
duly  summoned  the  jurors  drawn  for  the  court  mentioned  therein  to  appear 
thereat,  by  making  immediate  proclamation  as  therein  commanded,  and  caus- 
ing the  same  to  be  published  in  a  public  newspaper  printed  in  said  county 
once  a  week  from  the  receipt  of  said  precept  until  the  time  appv.inted  for  said 
court,  and  by  having  the  prisoners  in  jail  brought  before  the  said  court,  with 
an  processes  and  proceedings  in  any  way  concerning  them  in  my  hand& 

Dated  at ,  this day  of 188.. 

J.  L, 
Sheriff  of  the  eouniifqf ••••• 
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Ko.  817. 
Cb20ndar  of  pri9(m&r$  in  Jau, 
lb  thB  Oouripf. ,  now  in  session : 

1,  the  undersigned, sherUGT  of  the  county  of ,  do  hflrefaf 

certify  that  the  following  ia  a  correct  list  of  the  prisoners  now  detained  in  tlis 
JaU  of  said  county,  the  time  when  each  was  committed,  by  what  process  and 
tlie  crime  charged: 

(1 )  John  Doe,  committed  January  10,  188. .,  by  Justices'  warrant,  charged 
with  burglary  in  first  degree. 

[Giying  the  same  regarding  alL]  A.  B., 

Bhoriff  of  the  cotM^  ^, 


No.  818. 

AUaehment  for  disolteying  subpcsna  as  for  contempt,  under  Code  qf  OriaUndl 

Procedure,  §  619. 

(Name  of  court  and  title  of  case.) 

STATE  OP  NEW  YORK, ) 
County  OF \^" 

IN  THE  NAME  OF  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 
lb 

This  is  to  command  you  and  each  of  you  to  forthwith  attach  the  body  of 

and  bring  him  before  the  court  of 

now  m  session  at  the  court-house  in  the ,  then  and 

there  to  answer  for  certain  contempt  in  refusing  or  neglecting  to  attend  the 
said  court  and  give  evidence  before  said  court,  according  to  the  terms  of  a 
subpGBna  heretofore  issued  out  of  this  court,  and  duly  served  on  him  on  the 

day  of ,  as  a  witness  on  behalf  of  the  people  d 

this  State  [or  of  the  defendant],  and  have  you  then  and  there  this  writ;  and 
you  are  further  commanded  to  detain  him  until  he  be  dischaiged  by  the  said 
court 

Dated  at ,  this day  of ,  188. . 

By  order  of  the  Court  J.  K,  Clerk 

To  be  indorsed  :— 

mowed  this. dajof 1883. 

^u,^sp.  Ofmri  {or  Judge  ^, Qmm^i 
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Ko.  819. 

Order  qf  court  where  prisoner  is  (icquitted  on  ground  of  insanity y  under  Code  of 

Criminal  Proctditre,  %  454. 

SUPREME  COURT. 


ov  JOHN  DOE,  WHO  UAi  Esoapbd 
OovnonoM  oh  Grodvd  of  Insanitt. 

Wherects,  The  Jury  have  acquitted  the  said  John  Doe  of  the  crhne  cf , 

whereof  he  was  charged  in  the  trial  now  just  concluded,  on  the  ground  of 
insanity,  duly  certified  by  said  jury,  which  certificate  Is  now  on  file  in  the 

county  clerk's  offlcu;  and  this  court  having  thereupon  carefully 

inquired  and  ascertained  whether  his  insanity  still  continues,  and  being  fully 
satisfied  his  insanity  does  still  continue,  it  is  hereby  ordered,  in  pursuance  of 
the  statute  in  such  case  made  and  provided,  that  the  said  John  Doe  be  kept  in 
safe  custody,  and  for  that  purpose  be  sent  to  the  State  Lunatic  Asylum  at 
,  and  the  sheriff  of  the  county  is  hereby  empowered  and  com- 
manded to  carry  this  order  into  effect,  and  to  take  the  said to  said 

asylum,  to  be  there  kept  until  discharged  by  due  course  of  law. 

Dated  at ,  this  . .  •  •  day  of ,  188. . 

A.  o,f 

JusUee  Bwpreme  OaurL 


No.  820. 

Order  ef  court  appointing  commission  to  inquire  as  to  the  insaniig  of  prisonet 
btfore  trial,  under  Code  of  Oriminal  Procedure,  g  658. 


Ik  TBI  Mattbb  or  i 

ASurpoBKD  Lunatic.  1 

STATE  OF  NEW  YORK,  )  ^  . 
County  OF ) 

It  having  been  made  to  appear  to  me  that ,  a  person  indicted 

by  the  last  grand  Jury  of  the  county  of ,  of  the  crime  of 

is  a  person  of  unsound  mind  and  wholly  irresponsible,  I  do  therefore,  in 
pursuance  of  the  statute  in  such  case  made  and  provided,  hereby  appoint 

,  M.  D., ,  counselor-at-law,  and ,  Esq., 

all  of  the  county  of ,  a  commission  forthwith  to  examine  into 

the  mental  condition  of  the  said ,  and  make  their  report 

thereon  to  this  court,  with  all  convenient  speed,  and  due  notice  of  the  time 
and  place  of  executing  this  commission  be  given  to  the  district  attorney  of 
this  county. 

A.  B., 

Justice  Supreme  OmrL 
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No.  821. 

Notice  to  dietriet  attomey  cf  executing  eommisnon,  under  Oode  qf  OrimbMd 

Procedure,  %  658. 

To  Hon IHstrict  Attorney  of, coufUy  : 

Bib.  —  Please  to  take  notice  that  pursuant  to  an  order  of  the  supreme  court 
of  the  State  of  New  York,  heretofore  duly  made  and  filed,  the  undersigned 
as  commissioners  to  inquire  into  the  mentaJ  condition  of  John  Doe,  now  con- 
fined in Jail  charged  with  the  crime  of. , 

will  proceed  to  execute  their  eaid  commi&'^ion,  at  the  said ]aO 

on  the day  of ,  188. .,  at  eleven  o'clock  A.  M.  of  that  day. 

Dated  at ,  this day  of 188. . 

Yours,  etc., 
(Signed)  


Cofnmieetonen^ 


No.   822. 
InquitUum  of  eommueionerg  on  insanity  ofprieoMr,  under  Ooos  cf  Ortmimi 

Procedure,  g  658. 


br  nn  Mattbe  op  JOHN  DOB,  am  Allbocs 

LUMATK). 


SPATE  OF  NEW  YORK,  ^^. 


t 


County  of 

To  the  Court  of 

An  inquisition  taken  the day  of ,  188. .,  before. 


commissioners  duly  appointed  to  inquire  into  the  mental  condition  of  John 

Doe,  now  confined  In county  jail,  upon  their  oaths  do  hereby 

report  as  follows:    [Here  insert  full  report  of  conclusions  of  commission, 

with  their  reasons  for  such  belief.] 

(Signed)  A.  B., 

0.  p., 

E.  f„ 
Oomimieeionen, 


No.  828. 

Taih  ef  eommiitioners  in  foregoing  inqtiest,  under  Oode  of  OrimincU  Prooedune^ 

i  6r>8. 

You  do,  each  for  yourself,  swear  that  you  will  well  and  truly  inquin 
whether  the  prisoner  John  Doe  be  of  sane  or  insane  mind,  and  that  you  wifl 
true  report  make  thereof  according  to  the  ev^idence.     So  help  you  Gkxl 
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Ko.  324. 

ft^gagemmi  €f  pa^rerU,  master  or  guardian  cf  vagrant  ehUd,  wtd§r  CUI$  ^ 

Criminal  Procedure,  %  888. 

POLICE  COUKT  (OR  OTHER  COURTS 


THE  PBOPLK 
agedfut 


Whsreas,  The  above  named ,  residing  in  tiM 

county  of and  State  of  New  York,  a  child  of  the  age  of 

years,  having  sufficient  bodily  health  and  mental  capacity  to  attend 

the  public  scheols,  was,  on  the day  of 188. .  found 

wandering  in  the  streets  and  lanes  of  the  city  of a  truant» 

without  any  lawful  occupation. 

And  W  Itereas,  Complaint  was  duly  made  to ,  ona 

of  the  police  justices  [or  justice  of  the  peace]  of  the  city  of » 

against  said  child  therefor. 

And  Whereas,  Said  justice  did  cause  a  peace  officer  to  bring  such  child 

before  him  for  examination  on  said  complaint,  and  did  cause 

the  parent,  guardian  or  master  of  said  child  to  be  summoned  to  attend  such 
examination; 

And  Wliereas,  On  such  examination  the  said  complaint  was  satisfactorily 
established,  and  the  said  justice  did  require  the  said  parent,  guardian  or 
master  of  said  child  to  enter  into  an  engagement,  in  writing,  to  the  city  of 

J  that  .  he  will  restrain  said  child  from  so  wandering  aboat 

08  aforesaid,  will  keep  h  . .    in  h own  promises  or  in  some  lawful  occupi^ 

tion,  and  will  enuse  h to  be  sent  to  some  school  at  least  four  months  in 

f%ch  year,  until  .  .he  becomes  fourteen  years  old. 

Now,  this  agreement  and  engagement  witnesseth  :  That  the  said 

the  parent,  guardian  or  master  of  said  child,  hereby  covenants,  promises  and 

agrees,  to  and  with  the  said  city  of ,  that  he  will  restrain 

said  child  from  so  wandering  about  as  aforesaid,  and  will  keep  h. . .  in  liii 
own  premises  and  in  some  lawful  occupation,  and  will  cause  h. . . .  to  be  sent 
to  some  school  at  least  four  months  in  each  year,  until  .  .ho  becomes  fourteen 
years  old. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this  ...•••••  diqr 
of ,188.. 

l^^l 

Sealed  and  delivered  in  presence  of 


PioUes  Justice  {o^  Justice  of  the  Pnee), 
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Na  326. 

Ufydmiaking  qf  parent,  nuister  or  guardian  of  fiografU  child,  wider  Oode^f 

Cnminal  Procedure.,  §  88b. 


COURT,  1^. 


Crrr  and  CouifTT  of 

Whereae^  Complaint  having  been  duly  made  before 

3ne  of  the  police  Justices  [or  justices  of  the  peace]  of  the  city  of 

in  the  county  of and  State  of  New  York,  that 

residing  in ,  in  the of ,  m  the  countj 

of and  State  of  New  York,  a  child  of  tlic  age  of 

years,  having  sufficient  bodily  health  and  mental  capacity  to  attend  the  public 

schools,  was,  on  the day  of ,  188. . ,  found  wandering 

in  the  streets  of  the  said  city  of. ,  a  truant,  without  any  lawful 

occupation. 

And  WJiereas,  The  said  justice,   on  such  complaiut  being  made,  did  duly 
cause  a  peace  officer  to  bring  such  child  before  him  for  examination,  and  did 

duly  cause ,  the  parent,  crn-irdian  or  master  of 

•uch  child,  to  be  summoned  to  attend  such  examination. 

And  Wliereoji,  such  exumluatiou  was,  on  the day  of , 

188.,  duly  had  before  said  justice,  and  said  complaint  satisfactorily  established. 

And   WIiereoH,  On  the  establishment  of  said  complnint.  said  justice  did 
require  the  said  parent,  guardian  or  master  of  said  child  to  enter  into  an 

engagement,  in  w^riting,  with suret in  tlio  sum  of 

hundred  dollars,  to  the  city  of that  .  .he  w^ill  restrain  such 

child  from  so  wandering  about  as  aforesaid;  will  keep  h. ...  in  h. ...  own 
premises,  or  in  some  lawful  occupation,  and  will  cause  h. . . .  to  be  sent  to 
t€  some  school  at  least  four  mouths  in  each  year  until  .  .he  becomes  fourteen 
years  old. 

Now,  therefore,  we ,  the  said  parent,  guardian 

or  master,  residinj^  in ,  county  of by  occupation 

% and ,  residing  in 

,  county  of ,  by  occupation  a ,  and 

residing  in ,  county  of 

,  by  occupation  a. ,  sureties,  hereby  undertake 

that  the  said.   will  restrain  said  child  from 

wandering  about  the  streets  of  said  city  of ,  a  truant,  without 

lawful  occupation;  will  keep  h in  h. . . .  own  premises  or  in  some  lawful 

occupation,  and  will  cause  h. . . .  to  be  sent  to  some  school  at  least  four  monthi 
In  each  year  until  .  .he  becomes  fourteen  years  old;  or.  if  he  fail  to  perform 
•itber  of  those  conditions,  we,  tlie  said  sureties,  will  pay  to  the  city  of 
, the  said  sum  of himdred  dollara. 

Ditedal ,  the day  of ,  188.. 


•  •  • 


(Jmtiflcation  of  sureties  as  in  No.  888.) 
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Na  826. 

Anmhmu  iopairmt,  dto.,  to  attend  examination  of  toffrani  MH  under  (Me  e/ 

Oriminal  Procedure,  %  88& 

COUkT,         )^. 

Cm  AND  Ck>UllTT  OF ) 

IN  THB  NAMS  OF  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK 
7b parent,  gua/rdian  or  master  of. 

Whereae^  Complaint  and  information  on  oath  has  been  duly  made  bj 

.'  of  the  city  of in  the  county  of 

before  me, ,  one  of  the  justices  of  the  peace  [or  police  Justice] 

of  the  city  of that  on  the day  of 188... 

said who  is  a  child  between  the  age  of  five  and  fourteen 

years,  having  sufficient  bodily  health  and  mental  capacity  to  attend  the  public 

schools,  was  found  wandering  in  the  streets  of  the  city  of 

aforesaid,  a  truant  without  any  lawful  occupation  and  said 

has  been  duly  arrested  and  is  now  in  custody  on  said  charge,  and  is  to  be 

examined  thereon  before  the  said at  the  police  court-room 

in  the  city  of ,  on  the day  of 188. . 

You  are  hereby  summoned  and  required  to  attend  said  examination  at'  the 
time  and  place  aforesaid. 

Witness  the  said at  the  city  of and  county  aforesaid, 

Oie day  of 188. .. . 


Juetieeof  the  Beaee  (or  FoUee  JuetSe^ 


Na  327. 
CertytMU  of  eoneietion  ef  vagrant,  under  Oode  of  Oriminai  ^roeedwre,  %  89L 


COURT.  J^. 


OiTT  AHD  Ck>nNTT  OF 

I  certify  that ,  having  been  brought  before  me,  charged 

with  being  a  vagrant,  I  have  duly  examined  the  charge,  and  that  upon  h. . 

own  confession  in  my  presence,  or  upon  the  testimony  of ,  t^ 

which  it  appears  that  .  .h. .  is  apcrson ,  I  have  adjudged 

that .  .h. .  is  a  vagrant 

Dated  at ,  this  ....  day  of ,  188.. 


PMie  Jw^iee(or  JuOioenf  the  Fmei^ 


No.  d2a 
OerUfieate  if  eonvieOon,  under  Oode  cf  Oriminal  ^roeedfwret  %  Mt, 

COURT.  >      . 

Onr  AHD  COURTT    OF ) 

1  certify  that ,  having  been  brought  beforev  me,  charged 

with  being  a  disorderly  person,  I  have  duly  examined  the  charge,  and  that 


^OS  Forms  to  the  Cods 

apon  h. .  own  confeflslon  iA  my  Dreeence,  or  upon  the  testimony  of , 

by  which  it  appears  that .  .h. .  is  a ,  I  have  adjudged  that 

.  .h. .  is  a  disorderly  person. 

Dated  at ,  this  ....  day  of 188 

Piolice  JuiUee  (or  Ju9tic$<ifik$  Anm^ 


No.  320. 
ApfUeaUon  for  order  to  compel  the  mppoH  of  poor  relative,  under  (M$  QrimiiuA 

Procedure,  §  915. 

To  the  Court  of  8eetione  of  the  county  of ; 

We»  the  overseers  of  the  poor  of  the  town  of ,  in  the 

county  of ,  and  State  of    New  Torlc,  respectfully  show 

to  the  court  that  one  John  Doe  is  an  indigent  person  and  without  the  means 

of  necessary  support,  and  is  a  charge  upon  the  town  of ,  where 

the  said  John  Doc  resides;  that  William  Doe  is  a  son  of  said  John  Doe,  and 
is  also  a  resident  of  the  same  place,  who,  although  perfectly  able,  refuses  to 
support  the  said  John  Doe,  or  to  contribute  thereto.  Your  petitioners,  there- 
fore, pray  that  an  order  may  issue  out  of  this  court,  directed  to  the  said 
William  Doe,  compelling  him,  the  said  William  Doe,  to  provide  for  the  rap^ 
port  and  maintenance  of  the  said  John  Doe  forthwith. 

Dated  at .this day  of 188.. 

A,  B., 

B.  C, 

(kereeere  of  the  Poorcf  the  town  qf ..,...., 


•• 


No.  830. 

Jfotiee  to  person  UaNe  to  eupport  reUUiw,  under  Code  Ortminal  Proeeduftt  %  Wk, 

To  WiLLiAU  DoB,  Esq.: 

8iR.~Please  to  take  notice  that  the  undersigned,  overseers  of  the  poor  of 

the  town  of ,  will  apply  to  the  court  of  sessions  of  the  oountif 

of ,  at  the  opening  of  court  on  the day  of 

at  the  court-house  in  the  county  of ,  for  an  order  compeUiog 

you  to  support  and  maintain  one  John  Doe,  and  for  such  other  relief  as  ma| 
be  Just 

Dated  at thia day  of 188.. 

A.  B., 

B.  C, 
(heneen  ef  ike  Bm^^  sin 


' 


OF  Criminal  Procedubb.  509 

Va331. 

Order  eampeUing  relative  to  support  poor  person,  under  Oode  Orimtnai  Procedure, 

COUNTY  COURT  — County  OP 


Iir  IBS  Mattbb  of  thb  Application  or  the  Otkb 

8EKR8  OP  THE  PoOR  IN  BKHAU  OF  JOHN    DOE, 
POOB  PKRflON. 


:i 


At  a  term  of  the  county  court  of  the  county  of ,  held  at 

the  court-house  in  and  for  the  county  of ,  on  Ui9 

day  of ,  188.. 

Present— Hon. ,  Judgeqf, eamit^. 

On  reading  and  filing  the  application  of  A.  B.  and  B.  0.,  oveneers  of  the 

poor  of county,  and  on  due  proof  of  the  Bervice  of  notice  of  laid 

application  upon  William  Doe,  and  after  hearing  the  proofs  and  allegationi 

of  the  respective  parties,  it  is  hereby  ordered  that  the  s^d  William  Doe  pay 

to  the  said  overseen,  the  weekly  sum  of dollars  each  and  every 

week,  for  the  support  and  maintenance  of  the  said  John  Doe,  eo  long  as  he 

shall  remain  and  be  a  charge  upon  the  said  town  of as  aforesaid; 

and  that  he  also  pay  to  said  overseers  the  sum  of dollars,  as  and 

for  their  costs  and  expenses  in  procuring  this  order. 

J  P.. 

Oounfjf  Judge, 


Na  88a 
offoimt  apprentiee  or  eerwtni,  undar  Oode  ef  Mmindi  I^eeedme^ 

STATE  OF  NEW  YORK, ) ^. 

OOUKTTOF I 

,  being  duly  sworn,  says  that  he  resides 

in  the  city  of in  said  county;  that  one ii 

an  apprentice  lawfully  bound  to  serve  him  as  prescribed  by  the  special  statutes 

in  sudi  cases  made  and  provided;  that  the  said will- 

fdUy  absents  himself  from  duty  without  the  consent  of  his  nuyiter,  and 
vefoses  to  serve  this  deponent  according  to  his  duty. 


Babscrlbed  and  sworn  before  me,  I 
lUs dayof 18a.     S 

JusHee  ef  the  FeoM  (or  Mi&r  ef/ieer  iMMMtt  in  {  917V 


610  FoBMS  TO  THE   CoDB 

Na  883. 

TFbrrwU/tfrarfVfr^aRpfMifftM.  undar  (Me  Orminai  iVooMfuni,  g(ML 

STATE  OP  NBW  YORK, )  ^. 
CoxmTT  ov I 

m  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORE 
To  any  consUMt  [or  othar  peace  offleer]  of  the  eourUy  [or  eUy\  qf. 

Whereas,  Complaint  has  been  this  day  made  to  me a  Joalioa 

of  the  peace  of  the  town  [or  city]  of in  said  county  by. 

against  one a  person  regularly  apprenticed  to  the  said • 

according  to  law,  showing  that  the  said has  willfully  absented 

himself  from  duty  and  refuses  longer  to  serve  the  said 

Now  this  is  to  command  you  that  you  arrest  the  said and 

forthwith  have  him  before  me  at  my  office  in  the. of •. 

on  the day 

Dated  at this. day  of 188.. 

A«  B.| 
Jfutiee  ^  (hi  Bmu$. 


OF  Cbiminal  Proceduke. 
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GREAT  BRITAIN -EXTRADITION, 


Treaty  to  Settle  and  Define  Boundaries  ;  foe  the  final  Sup- 

PKB88ION  OF  THE  AFRICAN  SlAYE  TrADE  ;   AND  FOR  THE  GIYINO 

UP  OF  Criminals  Fugitiye  from  Justice. 


Conclnded  at  Washington,  August  9,  1842;  Ratifications  ex- 
changed at  London,  October  13,  1842;  PixK^laimed  November 
10, 1842. 


Article  X. 

It  is  agreed  that  the  United  States  and  "Her  Britannic  Majesty 
shall,  upon  matual  requisitions  by  them,  or  their  Ministers,  oflS- 
cerSy  or  authorities,  respectively  made,  deliver  up  to  justice,  all 
persons  who,  being  charged  with  the  crime  of  murder,  or  assault 
with  intent  to  commit  murder,  or  piracy,  or  arson,  or  robbery,  or 
forgery,  or  the  utterance  of  forged  paper,  committed  within  the 
jurisdiction  of  either,  shall  seek  an  asylum,  or  shall  be  found, 
within  the  territories  of  the  other :  Provided,  that  this  shall  only 
be  done  upon  such  evidence  of  criminality  as,  according  to  the 
laws  of  the  place  where  the  fugitive  or  person  so  charged,  shall 
be  found,  would  justify  his  apprehension  and  commitment  for 
trial,  if  the  crime  or  offense  had  there  been  committed :  And  the 
respective  judges  and  other  magistrates  of  the  two  Governments, 
shall  have  power,  jurisdiction,  and  authority,  upon  complaint  made 
under  oath,  to  issue  a  warrant  for  the  apprehension  of  the  fugitive 
or  person  so  charged,  that  he  may  be  brought  before  such  judges  or 
other  magistrates,  respectively,  to  the  end  that  the  evidence  of  crimi- 
nality may  be  heard  and  considered ;  and  if,  on  such  hearing,  the 
evidence  be  deemed  sufScient  to  sustain  the  charge  it  shall  be  the 
duty  of  the  examining  judge  or  inairistrnte,  to  certify  the  same  to 
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the  proper  executive  authority,  that  a  warraut  may  iBsne  for  the 
Burrender  of  such  fugitive.  The  expense  of  such  apprehension 
and  delivery  shall  be  borne  and  defrayed  by  the  party  who  makes 
the  requisition,  and  receives  the  fugitive. 

Abtiole  XL 

*  *  *  The  tenth  article  shall  continue  in  force  until  one  or 
the  other  of  the  parties  shall  signify  its  wish  to  terminate  it,  and 
no  longer. 


1889. 

Convention   Supplementary  to  the  Tenth    Aiotole  of  the 

Tbeaty  concluded  August  9,  1842. 


Concluded  at  Washington,  July   12,   1889;    Ratification  ex- 
changed at  London,  March  11, 1890 ;  Proclaimed,  March  95, 1890. 


Extradition  Convention  between  the  United  States  of  America 
and  Her  Britannic  Majesty,  Supplementary  to  the  Tenth  Arti- 
cle of  the  Treaty,  concluded  between  the  same  High  Contract^ 
ing  Parties  on  the  Ninth  day  of  August,  1842. 

Whereas  by  the  Tenth  Article  of  the  Treaty  concluded  between 
the  United  States  of  America  and  Her  Britannic  Majesty  on  the 
Ninth  day  of  August,  1842»  provision  is  made  for  the  extradition 
of  persons  charged  with  certain  crimes ; 

And  whereas  it  is  now  desired  by  the  High  Contracting  Par- 
ties that  the  provisions  of  the  said  Article  should  embrace  certain 
crimes  not  therein  specified,  and  should  extend  to  fugitives  con- 
victed of  the  crimes  specified  in  the  said  Article  and  in  this  Con- 
vention ; 

The  said  High  Contracting  Parties  have  appointed  as  their 
Plenipotentiaries  to  conclude  a  Convention  for  this  purpose,  that 
is  to  say: 

The  President  of  the  United  States  of  America,  Jamea  G. 
Blaine,  Secretary  of  State  of  the  United  States ; 
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And  Her  Majesty,  the  Queen  of  the  United  Kingdom  of  Great 
Britaiu  and  Ireland,  Sir  Julian  Pauucefote,  Knight  Grand  Cross 
of  the  Most  Distinguished  Order  of  Saint  Michael  and  Saint 
Gtoorge,  Knight  Commander  of  the  Most  Honorable  Order  of  the 
Bath,  and  Envoy  Extraordinary  and  Minister  Plenipotentiary  of 
Her  Britannic  Majesty  to  the  United  States ; 

Who,  after  having  communicated  to  each  other  their  respective 
full  powers,  found  in  good  and  due  form,  have  agreed  upon  and 
concluded  the  following  Articles : 

Abtiolb  I. 

The  provisions  of  the  said  Tenth  Article  are  hereby  made 
applicable  to  the  following  additional  crimes : 

1.  Manslaughter,  when  voluntary. 

2.  Counterfeiting  or  altering  money ;  uttering  or  bringing  into 
circulation  counterfeit  or  altered  money. 

3.  Embezzlement,  larceny,  receiving  any  money,  valuable  se- 
curity, or  other  property,  knowing  the  same  to  have  been  embez- 
zled, stolen  or  fraudulently  obtained. 

4.  Fraud  by  a  bailee,  banker,  agent,  factor,  trustee,  or  director 
or  member  or  officer  of  any  company,  made  criminal  by  the  laws 
of  both  countries. 

5.  Perjury,  or  subornation  of  perjury. 

6.  Sape;  abduction;  child-stealing;  kidnapping. 

7.  Burglary;  house-breaking  or  shop-breaking. 

8.  Piracy  by  the  law  of  nations. 

9.  Revolt,  or  conspiracy  to  revolt  by  two  or  more  persons  on 
board  a  ship  on  the  high  seas,  against  the  authority  of  the  master; 
wrongfully  sinking  or  destroying  a  vessel  at  sea,  or  attempting  to 
do  so ;  assaults  on  board  a  ship  on  the  high  seas,  with  intent  to 
do  grievous  bodily  hann. 

10.  Crimes  and  ofiPenses  against  the  laws  of  both  countries  for 
the  suppression  of  slavery  and  slave- trading. 

Extradition  is  also  to  take  place  for  participation  in  any  of  the 
crimes  mentioned  in  this  Convention  or  in  tlie  aforesaid  Tenth 
Article,  provided  such  participation  be  punishable  by  the  laws  of 
both  countries. 
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Abtiolb  IL 

A  fugitive  criminal  ehall  not  be  surrendered,  if  the  offense  in 
respect  of  which  his  snrrender  is  demanded  be  one  of  a  political 
character,  or  if  he  proves  that  the  requisition  for  his  surrender 
has  in  fact  been  made  with  a  view  to  try  and  punish  him  for  an 
offense  of  a  political  character. 

No  person  surrendered  by  either  of  the  High  Contracting  Par* 
ties  to  the  other  shall  be  triable  or  tried,  or  be  punished  for  any 
political  crime  or  offense  or  for  any  act  connected  therewith,  com- 
mitted previously  to  his  extradition. 

If  any  question  shall  arise  as  to  whether  a  case  comes  within 
the  provisions  of  this  Article,  the  decision  of  the  authorities  of 
the  government  in  whose  jurisdiction  the  fugitive  shall  be  at  the 
time  shall  be  final. 

Abticlb  III. 

No  person  surrendered  by  or  to  either  of  the  High  Contracting 
Parties  shall  bo  triable  or  be  tried  for  any  crime  or  offense,  com- 
mitted prior  to  his  extradition,  other  than  the  offense  for  which 
he  was  surrendered,  until  he  shall  have  had  an  opportunity  of 
returning  to  the  country  from  which  he  was  surrendered. 

Abtiole  IV. 

All  articles  seized  which  were  in  the  possession  of  the  person 
to  be  surrendered  at  the  time,  of  his  apprehension,  whether  being 
the  proceeds  of  the  crime  or  offense  charged,  or  being  material  as 
evidence  in  making  proof  of  the  crime  or  offense,  shall,  so  far  as 
practicable,  and  if  the  competent  authority  of  the  State  applied 
to  for  the  extradition  has  ordered  the  delivery  thereof,  be  given 
np  when  the  extradition  takes  place.  Nevertheless,  the  rights  of 
third  parties  with  regard  to  the  articles  aforesaid  shall  be  duly 
respected. 

Abtiole  V. 

If  the  individual  claimed  by  one  of  the  two  High  Contracting 
Parties,  in  pursuance  of  the  present  Convention,  should  also  be 
claimed  by  one  of  several  other  Powere  on  account  of  crimes  or 
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offensefi  ootumitted  within  their  respective  jnrisdictionB,  his  extra- 
dition shall  be  granted  to  that  State  whose  demand  is  first  received. 
The  provisions  of  this  Article,  and  also  of  Articles  II  to  lY, 
inclnsive,  of  the  present  Convention,  shall  apply  to  surrender  for 
offenses  specified  in  the  aforesaid  Tenth  Article,  as  well  as  to  soi^ 
render  for  offenses  specified  in  this  Convention. 

Abtiole  VI. 

The  extradition  of  fugitives  under  the  provisions  of  this  Con- 
vention and  of  the  said  Tenth  Article  shall  be  carried  ont  in  the 
United  States  and  in  Her  Majesty's  dominions,  respectively,  in 
conformity  with  the  laws  regulating  extradition  for  the  time  being 
in  force  in  the  surrendering  State. 

Abhole  VII. 

The  provisions  of  the  said  Tenth  Article  and  of  this  Conven* 
tion  shall  apply  to  persons  convicted  of  the  crimes  therein  re- 
spectively named  and  specified,  whose  sentence  therefor  shall  not 
have  been  execnted. 

In  case  of  a  fugitive  criminal  alleged  to  have  been  convicted  of 
the  crime  for  which  his  surrender  is  asked,  a  copy  of  the  record 
of  the  conviction  and  of  the  sentence  of  the  court  before  which 
such  conviction  took  place,  duly  authenticated,  shall  be  produced, 
together  with  the  evidence  proving  that  the  prisoner  is  the  person 
to  whom  such  sentence  refers. 

Articlk  VIII. 

The  present  Convention  shall  not  apply  to  any  of  the  crimes 
herein  specified  which  shall  have  been  committed,  or  to  any  con- 
viction which  shall  have  been  pronounced,  prior  to  the  date  at 
which  the  Convention  shall  come  into  force. 

AsnoLB  IX. 

This  Convention  shall  be  ratified,  and  the  ratifications  shall  be 
exchanged  at  London  as  soon  as  possible. 

It  shall  come  into  force  ten  days  after  its  publication,  in  con* 
formity  with  the  forms  prescribed  by  the  laws  of  the  High  Con- 
tracting Parties,  and  shall  continue  in  force  until  one  or  the  other 
67 
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of  the  High  Contracting  Parties  shall  signify  its  wish  to  termi- 
nate it,  and  no  longer. 

In  witness  whereof  the  undersigned  have  signed  the  same  and 
have  affixed  thereto  their  seals. 

Done  in  daplicate  at  the  city  of  Washington,  this  twelfth  day 
of  Jnly,  1889, 

[seal.]  JAMES  G.  BLAINE, 

[BBAL.]  JULIAN  PAUNCEFOTE. 


RULES   GKDVERNING 


Applications  for  Requisitions  for  the  Return  of  FoUitiYes  flrom  Justice. 


The  application  must  be  made  by  the  district  atJ;orney  of  the 
comity  in  which  the  offense  was  committed.  In  interstate  cases 
it  must  be  in  duplicate ;  all  papers  being  originals,  except  indict> 
ments  and  warrants,  which  nmst  be  certified  copies.  Where 
extradition  from  a  foreign  country  is  desired,  the  papers  must  be 
in  triplicate,  as  required  by  subdivision  6  of  these  rules. 

The  following  must  appear  by  the  certificate  of  the  district 
attorney : 

A.  The  full  name  of  the  person  for  whom  the  requisition  is 
asked,  together  with  the  name  of  tlie  agent  proposed,  in  Koman 
Capital  letters,  for  example :  JOHN  DOE. 

B.  That  in  his  opinion  the  ends  of  public  justice  require  that 
the  alleged  fugitive  be  brought  to  this  State  for  trial,  at  the  public 
expense,  and  that  he  is  willing  that  such  expense  be  a  county 
charge. 

C.  That  he  believes  he  has  sufficient  evidence  to  secure  a 
conviction. 

D.  That  the  person  named  as  agent  is  a  proper  person,  a  public 
officer  (naming  his  official  position),  and  has  no  interest  in  the 
arrest  of  the  fugitive. 

E.  If  there  has  been  a  former  application  for  a  requisition  for 
the  same  person  growing  out  of  the  same  transaction,  it  must  be 
80  stated,  giving  the  reasons  for  a  second  application,  together 
with  the  date  of  such  former  application. 

F.  If  the  fugitive  is  known  to  be  under  either  civil  or  criminal 
arrest,  the  fact  of  such  arrest  and  the  nature  of  the  proceedings 
on  which  it  is  based  must  be  stated. 

G.  That  the  application  is  not  made  for  the  purpose  of  enforc- 
ing the  collection  of  a  debt,  or  for  any  private  purpose,  and  that 
if  the  requisition  is  granted,  the  criminal  proceedings  shall  not  be 
used  for  any  of  said  purposes. 

H.  That  the  several  sets  of  papers  have  been  compared  and 
are,  in  all  respects,  exact  counterparts. 
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I.  Whether  the  offense  charged  is  a  felony  or  a  misdemeanor, 
with  a  concise  definition  thereof ,  and  a  particular  reference  to  the 
statate  defining  tlie  offense  and  stating  the  punishment  therefor. 

J.  If  more  than  one  year  has  elapsed  since  the  commission  of 
the  crime,  a  full  explanation  must  be  given,  showing  the  reason 
for  the  delay.  If  no  indictment  has  been  found,  the  reasons 
therefor  must  be  stated. 

1.  If  an  indictment  has  been  found,  certified  copies  thereof 
must  accompany  the  application  ;  and  in  addition  thereto,  if  the 
crime  charged  is  larceny,  forgery,  false  pretenses,  embezzlement, 
fraudulent  sale,  appropriation  or  disposition  of  mortgaged  chat- 
tels, chattels  held  conditionally,  or  upon  conditional  sale,  or  sale 
upon  memorandum  ;  or  is  of  a  nature  similar  to  either  of  those 
enumerated,  an  affidavit  or  affidavits  must  be  furnished  setting 
forth  concisely  the  facts  and  circumstances.  And  in  all  such 
cases,  whether  an  indictment  has  been  found  or  not,  the  affidavit 
of  the  principal  complaining  witness  or  informant  must  be  fur- 
nished to  the  effect  that  the  application  is  made  in  good  faith,  for 
the  sole  purpose  of  punishing  the  accused,  and  that  is  not  intended 
or  desired  to  use  the  prosecution,  or  to  obtain  the  requisition  for 
the  purpose  of  collecting  a  debt,  or  for  any  private  purpose,  and 
that  if  the  requisition  is  issued  it  shall  not  be  used,  directly  or 
indirectly,  for  any  such  purpose. 

2.  If  an  indictment  has  not  been  found,  the  facts  and  circum- 
stances showing  the  commission  of  the  crime  charged  and  that 
the  accused  perpetrated  the  same,  must  be  proved  by  depositions 
or  affidavits  taken  before  a  magistrate  in  support  of  an  informa- 
tion, copies  of  the  information  being  also  furnished.  A  notary 
public  or  a  commissioner  of  deeds  is  not  a  magistrate  within  the 
meaning  of  the  statute  relating  to  interstate  rendition  or  of  these 
rules. 

3.  If  the  crime  charged  is  seduction,  corroborative  evidence 
must  be  furnished  by  affidavit  of  one  or  more  witnesses  taken 
before  a  magistrate,  whether  an  indictment  has  been  found  or 
not. 

4.  It  must  be  shown  that  a  warrant  has  been  issued  ;  and  cer- 
tified copies  thereof  and  of  the  returns  must  be  furnished. 

5.  Proof  by  affidavit  must  be  made,  showing  the  age  as  near  as 
may  be,  and  tlie  occupation  of  the  accused ;  that  he  was  within 
this  State  at  the  time  of  the  commission  of  the  crime,  has  since 
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departed  therefrom  and  is  within  the  State  on  whose  Executive 
the  requisition  is  to  be  made ;  whether  a  resident  of  tliis  State  or 
of  the  State  to  which  he  has  iled ;  and  when  he  departed  from 
this  State. 

6.  Where  requisition  upon  a  foreign  country  is  desired,  applica- 
tion must  be  made  to  the  Governor,  all  papers  being  in  triplicate ; 
in  other  respects  conforming  to  these  rules.  Further  instructions 
with  regard  to  international  extradition  may  be  obtained  from  the 
State  Department  at  Washington.  The  expensetin  international 
ecues,  as  in  interstate  easeSy  must  he  borne  by  th>e  county  from 
which  the  application  comes.  District  attorneys  ought  not  to 
wiake  applications  unless  prepa/red  to  fneet  the  expenses  promptly . 

7.  Where  an  affidavit  is  made  by  a  person  other  than  the  dis- 
trict attorney  or  other  public  officer,  the  district  attorney  must 
eertify  that  the  affiant  is  a  respectable  person  and  entitled  to 
credit. 

8.  The  official  character  of  the  officer  taking  the  affidavits  or 
depositions,  and  of  the  officer  issuing  the  warrants,  and  the 
genuineness  of  tiieir  signatures  must  be  properly  certified. 

9.  On  the  first  day  of  January  and  of  July  in  each  year  the 
district  attorney  must  make  a  report  to  the  Governor  with  regard 
to  the  requisitions  obtained  by  him  or  his  predecessor  during  the 
six  months  next  preceding.  This  report  must  show  the  name  of 
the  person  for  whom  the  requisition  was  obtained ;  the  date  upon 
which  it  was  issued ;  whether  or  not  the  fugitive  was  returned  to 
this  State,  and  if  so,  when  ;  if  not  so  returned,  for  what  reason ; 
if  returned,  what  further  proceedings  have  been  had  against 
him;  and  if  the  criminal  proceedings  have  not  been  further 
prosecuted  or  have  not  been  concluded,  the  reason  therefor. 
This  report  may  be  made  in  the  form  of  the  blank  annexed 
hereto  or  any  other  convenient  form.  All  cases  in  which  the 
criminal  proceedings  have  not  beeti  concluded  at  the  time  of 
making  the  report  must  be  reported  again  in  the  next  semi- 
annual report,  and  must  be  so  continued  in  each  succeeding 
report  until  the  case  is  finally  disposed  of.  The  attention  of 
district  attorneys  is  particularly  called  to  this  rule,  with  the 
request  that  it  be  strictly  complied  with.* 

FRANK  S.  BLACK 
Approved  January  1, 1897. 

*See  Form  on  next  i>age. 
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over  crimes  committed  in  two  counties 184 

on  or  near  boundary  of  counties 185 

on  board  vessel,  etc 186»  187 

railroad  train 187 

libel  in  newspaper ^ • 138 

over  crime  within  foreign  jurisdiction •• 189 

within  jurisdiction  of  another  county 140 

when  conviction  a  bar  in  another  place ••••• 140 

(e)  Bemowil  of  criminal  actions, 

practiceon 84&-858 

((Q  Appeals  in.    See  Appeals. 

ABJOURNHBirr.    See  Courts. 

Admittancb. 

officer  must  first  demand • 175,  176,  178 

if  refused  may  break  door,  etc • 175,  176,  178 

Adverbs  Party. 

may  challenge  juror  in  civil  action .o«««« • 877 

Adtice. 

grand  jury  may  ask,  of  court •••.« 262 

or  district  attorney • 262 

court  may  advise  jury  to  acquit • ...« 410 

jury  are  bound  by  it « ...410 

Affidavits. 

showing  handwriting  of  justice ••••• o. ••••••  767 

of  facts  to  obtain  search  warrant • 798 

on  motion  for  new  trial sabd.  7,  465 

on  justification  of  wireties , 672 

for  conditional  examination o 622 

what  affidavit  should  state 622 

defective  affidavit < 622 

on  application  for  commission 639 

affidavit  on,  need  not  state  nature  of  evidence 689 

must  state  nature  of  crime  charged 689 

not  necessary  to  be  entitled 688 
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Affidatitb —  Continued.  Section. 

on  appeal,  special  sessions • .  751 

in  special  proceedings,  how  entitled 001 

Affinity. 

challenge  of  juror  for. 877 

Affirmanck. 

on  appeal  without  argument 639 

may  be  taken  on  de£ult 539 

AFFmiffATIOH. 

term  oath  includes 957 

Agora vatibo  or  Mitigating  Circumstancbs. 

inquiry  into  before  sentence  ....« 488 

Agreement  of  Jury. 

disagreement,  effect  of. 488 

not  to  be  coerced , 488 

Aid. 

oificer  may  command 109 

Albany  City  and  County. 

impeachments  to  be  tried  in 17 

special  sessions  of ...  08 

bench  warrant  in 88 

recorder  or  county  judge  to  hold  special  sessions  of 89,  70 

associate  justice  in  special  sessions  of 09,  70 

number  of  officers  in  special  sessions  of 71 

clerk  of  special  sessions  of 78 

court  of  special  sessions,  when  and  where  held  in 7B 

AliLOCUTION. 

defendant  must  be  asked  why  judgment  should  not  be  pxonoanoed.  •  480 

Ajcendicent. 

of  indictment. .••••• 898 

trial  to  proceed  after • 294 

▼erdictafter 295 

of  challenge 805,  881 

of  bill  of  exceptions,  how  allowed • 458,  401 

serTioe  of,  in 458 

time  may  be  enlarged  to  serve 400 

omission  to  serve  without  time  prescribed 401 

AimcAiiS. 

cruelty  to subd.  29,     60 

racing  of , , , , subd.    8,    50 

Answer. 

defendant  to  ha7e  reasonable  time  for. . 812 

of  defendant  to  indictment 312 

Appeals  Generally. 

when  and  how  taken 515-582 

writs  of  error  and  ciTtiorari  abolished 515 

designation  of  parties  to • 51(5 

title  of  action  in 610 

appeal  to  supreme  court  by  defendiuit • • • .  517 

to  appellate  division  of  supreme  court  by  people 518 

to  court  of  appeals 519 

a  matter  of  nght 520 

must  be  taken  in  one  year 521 

district  attorney  muat  have  notice 523 

by  people,  notice  to  defend 624 

publication  of  notice  of 524 

by  publication  when  perfected ...  525 

does  not  operate  as  stay,  when 520 

0tay  of  proceedings,  how  obtained 627 
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gravity  of  the  crime  to  be  considered. . . 327 

certiticate  of  the  judge,  how  obtained 527 

not  to  be  granted  in  certain  caaea 629 

must  be  on  notice  to  district  attorney 620 

effect  of  stay 630 

suspension  of  sentence  on  stay 631 

clerk  to  transmit  papers  to  appellate  court 682 

what  papers  to  be  transmitted  to  appellate  court 533 

dismissal  of 633 

dismissal  for  what  irregularity 633 

notice  of  motion  for  dismissal  of « . . . .  633 

for  want  of  return 684 

time  to  make  return  enlarged 634 

failure  to  f urnisli  papers  on  argument  of 638 

bail  upon 683-585 

from  judgment  of  village  police  justice. 74 

Appeals  to  County  Court  from  Special  Sessions. 

allowed  to  county  court 749 

for  what  causes  allowed 750 

how  taken , 751 

affidavit  for 751 

allowance  by  judge 752 

how  allowed 752 

defendant  in  custody 753 

discharge  of,  upon  undertaking 753 

stay  of  proceedings » 753 

undertaking  to  be  filed 764 

affidavit  and  allowance  of 756 

return,  when  and  how  made 766 

compelling  return 757 

argument,  how  brought  on 759 

amended  return 758 

notice  of  argument , 759 

dismissal  , 780 

return  to  be  served  on  district  attorney 761 

failure  to  serve 761 

hearing  of  argument  on  hearing , 762 

argument  on  default 762 

affirmance  by  default 762 

technical  errors  disregarded 763,  764 

judgment  how  rendered 764 

new  trial  may  be  ordered 764 

judgment  of  affirmance,  order  on 766 

Judgment  on  affirmance  to  be  executed 766 

of  reversal,  order  on 767 

new  trial,  order  on 768 

must  be  had  in  county  cotirt 768 

how  carried  into  effect 769 

appeal  from,  to  supreme  court 770 

bail  on    771 

Judgment  in  supreme  court,  final 771 

earned  into  effect  as  if  prosecuted  by  indictment 772 

Appeals  to  County  Court  in  Bastardy  Cases. 

who  may  appeal  and  in  what  cases 861 

how  taken 862 

magistrate  to  transmit  papers  to  county  court 863 

hearing,  how  had 864 

court  may  affirm,  reverse  or  modify  order 865 

adjournment  of  hearing,  when  had 865 
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Appeals  to  Countt  Court  in  Bastardy  Cases — Continued.  Section. 

undertaking  on 805 

how  discharged  and  when 866 

I  order  on  affirmance  by  county  court 867 

I  contents  of  order 867 

I  proceedings  on  affirmance 868 

undertaking,  when  forfeited 869,  870 

costs  of  appeal,  how  paid,  etc 878.  874 

subsequent  proceedings  and  rights  of  oarties 875,  880 

Appeal  to  Appellate  Division  of  the  ouprehe  Court. 

when  allowed 517 

when  people  may 518 

matter  of  right 520 

must  be  taken  within  one  year 521 

how  taken 522 

when  taken  by  publication 525 

stay  of  proceedings,  etc 527,  528,  529 

effect  of  stay 530 

return  to  be  filed 532 

transmitting  papers,  etc 532 

from  county  court 770 

judgment  on,  and  rights  of  defendant 771 

Appeal  TO  Court  of  Appeals. 

in  what  cases  generally 519 

matter  of  right 520 

most  be  within  one  year 521 

how  taken 622-525 

stay  of  proceedings 526-529 

effbct  of  stay ^ 530 

transmitting  papers  to 589 

Ditmiamd  of  appeal, 

for  what  caose  dismissed 688 

for  want  of  return 584 

BaU  upon  appeai. 

when  allowed • 660 

when  matter  of  right 655 

of  discretion.... 655 

nature  of ,  after  conviction » ^ 656 

who  may  take 683 

application  for,  on  notice 684 

qualifications  for  bail  and  how  put  in 585 

ArgumeiU  of  appeal. 

how  broueht  on  in  appellate  division  of  supreme  court • 685 

in  court  of  appeals,  how  brought  on 636 

notice  of  argument,  to  whom  given 635 

to  be  served  counsel 637 

papers  on,  by  whom  famished 688 

effect  of  failure  to  furnish - 638 

number  of  counsel  heard  on .••... 540 

defendant  to  close 640 

affirmance  by  default 639 

reversal  by  default 539 

defendant  need  not  be  present. 641 

Judgment  on  appeal, 

how  given 6^ 

erroneous  judgment  may  be  corrected 648 

may  affirm,  reverse  or  modify 648 

new  trial  or  reversal 648 

Low  to  proceed  on  new  trial 644 

defendant  to  be  discharged,  when 646 
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unless  new  trial  ordereU 546 

proceedings  on  affirmance  of  jadgment 546 

on  corrected  judgment 546 

judgment  on  deiault  may  be  retained  ten  dajs 547 

remittitur  of  judgment,  now  obtained «  547 

papers  to  remain  on  record '^48 

jurisdiction  ceases  after  remittitur  to  court  below 549 

Appeal  jTcm  jitdgmerU  of  outlawry  for  treason, 

now  authorized 828 

may  be  taken  in  person  or  by  counsel H88 

how  taken 828 

effect  of  reversal  of  judgment. . .   • 824 

when  taken 822 

no  other  proceeding  allowed 826 

Affbabancb. 

of  prisoner  b J  counsel,  when 207 

in  person,  when 207  8ft6 

consequence  of  default 200 

of  witnesses • •  Wi,  216 

of  person  bound  to  keep  the  peace 04 

consequence  of  failure 04 

of  corporation  to  answer ...o 681 

order  of,  in  cases  of  outlawry • • 816 

to  receive  judgment  of  outlawry 818 

Appellant. 

designation 516 

must  furnish  papers  on  appeal 538 

must  argue  appeal  on  default 580 

Application. 

for  new  trial,  when  made o«o •••...•....  466 

for  bail  in  cases  of  felony • 560 

number  of  for  bail 568-566 

on  appeal,  notice  of 584 

on  forfeiture  of  bail  for  remission •••• ». 508 

notice  to  district  attorney •  608 

when  granted,  on  what  terms 508 

for  conditional  examination 622 

for  commission  made,  must  state  what 630 

where  and  how  made •...640,  641 

notice  to  district  attorney,  when  required 642 

for  pardon,  how  made 606 

allowance  of  appeal  from  special  sessions 751 

for  judgment  of  outlawry,  how  made 814 

to  institute  proceedings  against  apprentices 027-040 

Abouhisnt. 

before  jury r how  made 888 

on  special  verdict,  how  brought  on 441 

of  appeal,  how  brought  on 585 

notice  of,  how  made 586 

may  be  served  on  counsel,  when. • 557 

appellant  must  furnish  papers 538 

dismissal  of,  when  allowed 588 

affirmance  without  argument,  in  what  cases.  • 580 

reversal  by  default,  when 580 

number  oi  counsel  allowed 540 

capital  offeoBe,  two  allowed 640 

in  other  cases,  one 540 

defendant  to  close 640 

defendant  need  not  be  present  at  argument , 641 
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may  be  dispersed,  by  whom 106 

pTooeeding^  againstp  how  uken 107-110 

Arbaiqnmknt. 

when  neoessaTy,  where  made 396 

lor  feioiiy  priduuer  musi  be  present 297 

for  misdemeanor,  need  not  be  present 977 

appearance  by  ooansel,  when  sufficient 806 

how  made 809 

erroneous  name,  how  corrected 810 

time  allowed  to  plead 811 

bench  warrant  may  be  issued,  when 299,  475 

for  judgment 480 

of  corporation,  how  made 681 

Abbat. 

challenge  to,  not  allowed  to  grand  jury 288 

Abbbst. 

definition  of lOT 

General  prowions. 

defined 167 

by  whom  made ....  108 

on  charge  of  felony  when  made • 170 

misdemeanor  when  made 170 

how  made 171 

officer  must  state  his  authority  if  required 178 

must  show  warrants 178 

may  use  force  necessary 174 

what  amount  of  force • 174 

may  breiJi  outer  door,  when • 175 

may  liberate  persons  aiding  when  required 176 

breaking  out 176 

(1)  Warrant  of  arrest, 

in  what  cases  to  issue 150 

must  be  reasonably  certain 150 

just  ground  of  suspicion  enough 150 

need  not  set  forth  circumstances. 150 

form  of 151 

what  to  contain 153 

amount  of  certainty  necessary 153 

time  and  place 153 

name  of  party 153 

what  omissions  allowed 153 

how  directed  and  executed 158-155 

most  be  properly  directed 153 

service  of 158 

how  executed  in  another  county 156 

indorsement  of,  how  made 157 

proceedings  on 158 

officer  may  carry  a  prisoner  through  several  counties 163 

freedom  from  arrest  in  such  case 168 

(2)  WitTiout  toarrani  by  peace  officer, 

by  peace  officer  when  allowed 177 

for  crime  committed  in  his  presence 177 

for  felony,  reasonable  suspicion  of 177 

officer  may  break  outer  door,  when 178 

for  suspicion  of  felony,  may  arrest 177-179 

may  arrest  at  night  when 179 

must  show  authority  if  required 180 

may  command  a  bystander  to  aid 181 

magistrate  niny  nrrest  for  a  crime  committed  in  his  presence 183 

by  private  person ••.... 183 
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(8)   Without  warrant,  by  private  perton* 

in  what  cases  allowed 188 

for  felony  when. 188 

must  stale  cause  of  arrest 184 

must  not  delay  to  arraign  prisoner 185 

Recapture  of  eriminal^ 

after  escape,  etc 186 

whereyer  found ••• •..  186 

may  break  outer  door  or  window • 187 

Arrest  by  coroner, 

when  allowed 780 

how  made • ••••••••  782 

form  of  warrant. • 781 

Arrest  of  rioters. 

when  authorized • c«...  107 

Arrest  of  habitual  criminais, 

when  authorized , o...oo.... 612 

how  made .« ..»• ••...o  613 

always  liable  to  search , 614 

preyions  character  of,  on 518 

On  bench  warrant, 

failure  to  appear  for  arraignment,  etc 200 

form  of e 801 

how  issued  and  by  whom ...o 800 

before  conyiction • » b*... .678,  679 

By  sureties  on  bail. 

when  allowed oo 691 

may  authorize  third  person. «*..eo*.ooe 691 

how  made 591 

Arrest  after  bail. 

on  bench  warrants » • 299-S03 

on  failure  to  appear ».oo 475-479 

before  conyiction o.eo 678 

in  certain  cases .•... 679 

in  another  county « 001 

fngitiyes  from  justice  how  arrested „ 827 

outlaws,  how  arrested • 888^*892 

disguised  persons,  how  arrested 894 

disorderly  persons,  hQW  arrested ••.•• 900 

ABBB8T  or  JuDGiCBNT.     See  Judgment. 

Abtiolbb  of  IicFBACHMBNT.     See  Impeachment.' 

AaaATTLT. 

spedal  sessions  haye  Jurisdiction  of .sabd.  2.  06 

In  presence  of  court o...* 98 

Becority  required  for •» 98 

ATrACBoassT,    See  Contempt. 

Attxmft. 

yerdict  of  attempt  to  commit  crime 444 

when  allowed • 444 

B. 

Bail. 

how  defined • •••. .'. ,.  661 

bysupreme  court • 22 

by  county  courts 89 

offenses  not  bailable 552 
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Bail — Continaed.  Section. 

of  discretion  in  other  eaaee 568 

a  matter  of  right  in  case  of  misdemeanor 558 

on  appeal 556 

(1)  Before  conmction. 

when  bail  may  be  taken 552-^564 

nature  of  bail • , ..••.....  665 

(3)  After  eonviUion, 

nature  of  bail „ 556 

on  appeal,  matter  of  rif^ht  when  fine  only 555 

matter  of  discretion  when  all  other  cases 555 

only  allowed  when  stay  of  proceedings 555 

not  allowed  in  capital  cases 555 

on  appeal  from  judgment  for  fine,  nature  of 656 

id.,  from  judgment  of  imprisonment,  natare  of , 656 

who  may  take 688 

notice  of  application  for,  may  be  required 584 

qualifications  of,  and  how  taken 585 

(8)  Before  examination. 

on  cnargeof  misdemeanor r 160 

examination  waived 190 

prisoner  may  elect 100 

when  adjournment  had 103 

on  commitment 210 

form  of,  on ..  310 

order  for,  on  commitment 213 

of  witnesses,  how  taken  and  when •  316 

who  may  talce  bail 650 

undertakings  required  to  be  returned 321 

refusal  of  witness  to  give  undertaking o....».c...ee 218 

security  for  infants  and  married  women « 217 

(4)  Before  in^Uetment, 

what  oflScers  or  courts  may  take o^oooo oo-.o 668 

time  of  taking  by  magistrate « o»**e«**.o 650 

must  be  on  notice  in  cities  ....   ••e«ec.oe0»o«*..«  660,  561 

form  of  order  granting  or  denying  by  court c  •  •  o 661 

form  of  order  by  magistrate c....o«> ...  663 

number  of  applications  for  allowed eo 668 

violation  of  last  section,  how  punished 664 

may  be  revoked „ 564 

decision  of  trial  court  final 566 

must  be  taken  by  officer  granting  order  unless  otherwise  ordered. . . .  567 

form  of  undertaking 568 

qualifications  of  bail 569 

Justification  of  sureties 570,  671 

notice  of  justification 570 

in  cities 571 

notice  may  be  waived 571 

justification  by  affidavit  necessary. 572 

sureties  may  be  examined  on  oath 578 

examination  to  be  reduced  to  writing  and  snbscnbed 578 

other  testimony  may  be  received  if  necessary 574 

proceedings  may  be  adjourned 574 

magistrate  must  make  order 575 

form  of 575 

order,  affidavits,  and  undertaking  to  be  filed 575 

on  allowance  of,  defendant  discharged 576 

order  for,  form  of ..676 

if  diflallowed,  defendant  detained  in  custody 577 

69 


546  Indkx  to  Cbiminal  Codb. 

Bail  —  Cod  tin  ued.  Seckion. 

(5)  Afier  indictment,  before  conmetian, 

defendaut  diucbarged  for  want  ol  j  arisdiction 404 

for  miBdemeanor,  on  arrest  on  bench  warrant 578 

in  caaeeof  felonjr •••.579,  589 

wbomaj  Uke • 579,  580 

how  put  in,  form  of  undertaking 581 

qoalifications  of • 582 

justification  of 582 

(6)  Onappeal 588-586 

(7)  DepoHt  imUad  of  bail 586-589 

when  and  bow  made .  •  • 686 

discharge  upon  making 586 

when  made,  bail  discharged 587 

bail  may  be  given  after  deposit 588 

deposit,  how  applied  in  certain  cases 589 

re-commitment  after 599-606 

(8)  Surrender  of  defendant 590-592 

sureties  may  surrender,  when  and  how 590 

maj  arrest  him  at  any  place  in  the  state 591 

or  at  any  time 591 

proceedings  on  surrender 592 

notice  to  district  attorney,  how  given 592 

deposit  return,  bow  made 592 

v)  IWfeiture  of  undertaking  or  deposit 593-598 

on  failure  to  appear  for  arraignment  by  accused 800 

on  failure  to  appear  for  judgment  by  accused ; 475 

generally  how  ordered « . • 598 

lorfeture,  how  discharged 594 

action  to  enforce ..•• 695 

deposit,  how  disposed  of ..••• • 596 

remission  of  forfeiture • • 597 

application  for « 598 

costs  and  expenses  on .....••.• 598 

must  declare  forfeiture  promptly , 598 

discharge  of  bail,  when 598 

when  not  released • 598 

forfeited  when » 598 

must  al  way  be  at  hand r 598 

in  special  sessionB • 789 

remission  of 740 

in  bastardy  cases 881-886 

disorderly  persons , 905 

,10)  Exoneration  of  bail. 

on  discharge  of  defendant .o... , 828 

want  of  jurisdiction »...• 406 

when  facts  constitute  no  crime 406 

after  conviction 453 

on  arrest  of  judgment *...•« o 470 

on  reversal  on  appeal . .  545 

on  surrender .....591 

on  commitment  of  insane  defendant 660 

on  the  dismissal  of  charges o 670 

on  discharge  of  fugitive  from  justice.. .884-835 

(11)  Recommitment  after • 599-60(> 

how  and  when  ordered 59*.) 

contents  of  order bOii 

defendant  may  be  arrested  in  any  county 801 

proceedings  on  arrest 002,  60ii 

new  bail 803.  604 

form  of,  qualifications  of  sureties » ^ 605,  606 
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luip^hment  not  bar  to  indictment 131 

conviction  or  acquittal  in  another  State 189 

conviction  or  acquittal  in  another  oonnty 140 

arrest  of  judgment  for  want  of  evidence 470 

compromising  crimes 605 

dismissing  action,  when  a  bar 673 

definition  of  bastard 888 

legitimacj  presumed 888 

proof  of  non-access  of  husband  destroys  presumption  of  legitimacy.  888 

proof  of  non-access  of  husband  musK  be  clear 838 

proof  of  illegitimacy 888 

if  mother  married  competent  to  prove  illicit  intercourse  and  who 

father 888 

not  competent  to  prove  non-access  of  husband 888 

nor  his  absence  from  state 888 

nor  any  fact  which  may  be  proved  by  other  testimony 888 

exhibiting  child  to  jury 888 

father  and  mother  both  liable  for  support  of  bastard. 889 

mother  right  to  control  of,  as  against  putative  father 889 

promise  of  father  to  provide  for,  may  be  enforced 889 

infancy  no  defense  to  suit  on  promise 889 

mother's  relatives  supported  child,  father's  estate  liable.   . . 889 

mother  while  pregnant  married  another  man,  father  not  liable  for 

support f 889 

if  charge  compromised  and  woman  not  pregnant,  may  recover  money 

paid 8S9 

foKpible  examination  of  mother .^ .  • . .  856 

measure  of  damages  in 888 

superintendent  of  the  poor  must  apply 840 

jurisdiction  of  justice 840 

overseer  of  poor • ....  840 

regular  application  necessary 840 

examination  of  mother  on  oath 841 

warrant  against  father  and  examination 841 

officer  issuinfi^  warrant  designated  "  magistrate  " 842 

supposed  father  designated  '*  defendant "... 848 

warrant  when  to  be  served  in  another  county 643 

magistrate  must  indorse  warrant 848 

arrest  of  defendant  in  another  county •  • .  844 

undertaking  by  defendant,  when  given 844 

character  of  bond 844 

must  follow  statute (J44 

to  be  diiicbarged  on  giving  undeitaking , 845 

or  be  brought  before  magistrate 846 

undertaking  and  warrant  to  be  returned  to  magistrate  issuing  warrant,  846 

examination  by  two  magistrates 848 

mother  to  be  examined  on  oath. 848 

adjournment  of  examination  on  request  of  defendant,  when..  ••....  849 

undertakinfiT  on  adionrnment.  form  of 849 

magistrate  must  determine  father  on  hearing  and  grant  order 850 

adjudication  a  bar 850 

not  appealable 850 

effect  of  order 860 

infant  bound  by  an  order 850 

order  of  Hiiation,  its  oontenta boO 

oo0to  to  be  certified  by  magistrates 850 

proceedings  to  be  reduced  to  writing  by  magistrates 850 

if  defendant  adjudged  father  he  must  payooeto  and  give  andertaUng  851 
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Babtardt  —  Continued  SecUon. 

contents  of  andertaking 861 

defendant  to  be  (liactii*rged,  wUeii .  853 

to  be  committed  to  jail,  when 862 

defendant  to  remain  in  cuetodj  of  officer,  when 868 

proceedings  on  return  of  securitjr  taken  out  of  the  county 864 

examination  maj  be  had  in  defendant's  absence,  when 856 

order  of  filiation 855 

mother  maj  be  compelled  to  disclose  name  of  father ...  856 

if  she  refuses,  how  punished 866 

mother  having  property  must  support 867 

maj  be  committed  on  refusal 858 

may  give  undertaking 858 

amount  of  support  may  be  reduced  on  application 850 

or  increased  by  court  of  sessions 850 

property  of  parents  charged,  when •»  86G 

AppMU  in  hasttirdy  cases. 

appeal  from  order  of  filiation  and  in  what  cases ., 861 

appeal,  how  taken 862 

magistrate  must  transmit  papers •  868 

manner  of  hearing  appeal , . . 864 

effect  of  appeal 864 

order  may  be  affirmed,  Tscated  or  modified 865 

may  adjourn  hearing  till  birth 865 

defendant  to  be  discharged,  when • 866 

order  of  court  on  affirmance 867 

effect  of  defendant's  failure  to  give  undertaking. 868 

must  be  committed 868 

undertaking,  when  forfeited 869 

voluntary  departure 860 

appearance  of  mother  at  sessions 870 

order  against  mother,  when  granted 871 

mothpr  how  affected  by  order  of  affirmance 872 

by   modification  of  order ; .  872 

costs  of  appeal,  how  paid .878,  874 

vacation  of  order  of  filiation c  875 

efiectof 875 

when  to  proceed  anew 876 

circumstances  of  parents  to  be  examined  into 877 

when  parents  to  be  discharged 878 

notice  to  be  fiven  on  discharge .....  870 

must  be  discharged  by  court 880 

Enforcement  of  undertaking  in. 

how  and  by  whom o  • « . .  • 881 

in  whose  name  prosecuted 882 

measure  of  damages  and  evidence  of •  ••  • 888 

burden  of  proof 888 

money  recovered  back 888 

when  new  action  brought ,.,  884 

subsequent  breach  of  undertaking 884 

costs,  how  recovered 885 

taxable  costs ,.•••  886 

action  against  executors,  etc , .  • 886 

Bawdt-housb-kbbpbrs. 

are  disorderly  persons •,.••.....  80^ 

Bbgoing 

children ,»>... ..808 

SeeVagrantSi 
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Bench  Warbant.  Section. 

AlbaDj'  special  seiwions • 68 

may  ieeue  on  arraignment .' • . .  299 

bow  and  bj  wbom  maj  be  iMued 800 

form  of,  in  feloDj 801 

in  misdemeanors 802 

how  to  be  indorsed  on  taking  of  bail 803 

how  served 801 

proceedings  on,  when  defendant  brought  before  magistrate  of  another 

oountj .*. .'...  805 

defendant  on  bail  maj  be  committed,  or  until  he  give  increased  bail,  806 

committal,  how  enforced 807 

maj  issue  for  arrest  of  bailed  defendant  on  judgment 476 

maj  issue  into  one  or  more  counties 476 

form  of 477 

how  served 478 

arrest  on    479 

bail  on,  before  conviction subd.  8,  654 

when  crime  charged  is  misdemeanor 678 

felony 679 

who  may  take  bail 68C 

form  of,  on 581 

J  ustification  on 681 

BlAB. 

challenging  grand  juror  for 289 

to  trial  juror 876 

actual  bias 876 

implied  bias 876 

Bill  of  Exceptions. 

when  allowed,  in  what  cases 466 

by  whom  settled  and  how  filed 456,  467,  468 

how  amended 458 

settlementof % 468,  469 

time  for,  may  be  enlarged,  when 460 

effect  of  not  serving 461 

id.,  amendments  to 461 

Brooklyn. 

special  sessions  of ••••.. ••.     60 

Btbtandrrs. 

arrest  for  breach  of  the  peace  by  • • 181 

or  crime  committed  in  presence  of 189 

or  for  felony 188 

any  person  may  arrest  a  felon • 184 

duty  of,  how  to  make  arrest 186 

Co 

ClBTIFICATIES  QBNSRALLT. 

oertificateof  bail 210 

of  enforcement  of  death  warrant • 606 

how  signed »••• • • 508 

prooeedingn  on  appeal,  capital  case 627 

of  judgment  on  appeal. ..    647,  541^ 

regarding  guilt  of  corporation 679 
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Cbbtificatbs  QsNEBAiiLT  —  Gontlnaed.  Section, 

Of  eonvkiion. 

in  special  seesions • 721 

formotin 721,  7M 

time  within  which  to  be  filed 728 

certificate  conclufiive 724 

authority  of • 725 

regarding  dieorderljr  pereons •  902 

of  conviction  of 902 

Of  refuonabU  doubt 527-531 

whetlif r  judgment  should  stand  or  not •••  .527,  528 

operates  as  a  Btaj  of  proceedings,  when 528 

on  appeal  in  case  of  felonj 522 

granted  on  notice,  when ••• 520 

effect  of  staj  in  such  cases • 580-581 

Certiorarl 

writsof  abolished  and  appeal  snbstitated  • 515 

Challbnob. 

to  arraj  not  allowed 288 

causes  of  discharge  of  panel 288 

to  individual  juror,  allowed  bj  defendant  and  district  attomej 237 

for  what  oanses <••.•••. .••.  289 

minor,  alien,  or  insane 289 

prosecutor  against  defendant • 289 

witness  for  prosecution • ...••••.• ..••  289 

for  bias 289 

may  be  oral ;  entered  on  minates ••••• 240 

'  to  be  tried  by  the  court ...» 240 

court  must  allow  or  disallow • ••••• 241 

'  decision  to  be  entered  by  clerk • 241 

effect  of  allowance •...248,  248 

kinds  of,  enumerated 859 

to  individual  juror 859 

defendants  tried  together  cannot  sever,  .'l 860 

to  the  panel,  definM..... 861 

upon  what  founded 862 

intentional  omission  of  sheriff*  in  summoning  jurors  drawn,  effect  of.  862 

must  be  taken,  when.N 868 

how  taken 868 

exception  to  challenge,  how  made  and  tried • 864-366 

withdrawal  of  exception  allowed  and  amendment  of ••• 865 

denial  of ,  how  made  and  tried 866 

who  may  be  examined  on  trial  of • •••••••  867 

if  allowed,  jury  discharged 868 

if  disallowed,  jury  impaneled 868 

defendant  to  be  informed  of  his  ricrht  to. .^W> 

may  be  taken  by  people  or  defendant,  kinds  of..,.. 870 

court  may  set  aside  juror /  871 

peremptory,  defined 872 

number  allowed,  capital  cases 878 

other  cases 873 

for  cause  defined 874 

ffeneral  causes  of,  enumerated 875 

for  conviction  of  felony • 375 

for  want  of  qualifications  prescribed... ..••• .••.•••.•..  875 

psrtirulHr  cnns#»«»  of  challenge ?^7*t 

implied  bias  defined 876 

consanguinity  or  affinity, •••• •••••  877 
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TGB  —  Contioaed.  ftHytiouL 

grand  juror... , , 377 

trial  juror ••....  ••••« 877 

ooDBcientioos  iscmples  and  other  oaote • 877 

actual  bias,  grounds  of,  for • 878 

exemption  from  serrice  on  a  Jorj...  •• • 879 

eauaesof,  how  stated 880 

miiflt  be  entered ••••••••..••.  880 

exceptions  and  denial  thereof.. 881 

manner  of 381 

maj  be  amended 881 

how  tried. ,,., 383 

effect  of  allowance , 383 

Juror  may  be  examined  on  aa  witneea 883 

bound  to  anawer  questions  asked 883 

other  witnesses  maj  be  examined  if  required 884 

rules  of  evidence  same  aa  in  other  cases. 884 

order  of  taking  ;  first  by  people 885,  886 

exceptions  in •• 455 

minutes  of 485 

in  courts  of  speciid  sessions 707 

Ghargb  to  Grand  Jury. 

requisites  of « 348 

Chabob  to  Trial  Jury.    See  Jnry. 

ObUjDRBn. 

who  maj  commit,  to  institutions  in  New  York  city 147 

when  witnesses,  may  be  committed 316 

when  evidence  of,  may  be  received  though  not  under  oath 893 

CiTT. 

recorder  of,  may  hold  special  sessions 68 

mayor  of,  to  preside  at  public  meetings ••••••  101 

See  Mayor. 

Crrr  Codrtb. 

of  cities  generally 81,88,  84,85,    86 

indictments  in • 84,    85 

See,  also,  GoiiTta. 

City  Judge  op  New  York  City, 

powers  and  duties  of • •• 58,  55,  616 

Civil  Death. 

of  defendant,  when • • 819 

legal  effect  of ■ 819 

CrviL  Rights. 

when  forfeited • • •  •  •  •  •  818 

restored  on,  reversal  of  Judgment 834 

Clerk. 

of  poUce  court  excepted,  when 1» 

removal  of,  in  justices  court 133 

of  grand  jury,  duties  of,  howappointed 350 

may  arraign  prisoners 809 

also  give  notice  of  bail 405 

verdict  of  jury  to  be  recorded  by 451 

to  issue  bench  warrant  in  certain  cases 800,  476 

must  enter  judgment  of  conviction • 485 

to  prepare  and  file  judgment-rolls • • ^85 

to  receive  notice  of  appeal 533 

may  issue  subpoenas  for  defendant  in  blank 611 

a  return  on  commission  must  be  filed  by • 654 

must  furnish  copies  of  papers 656 

of  Court  of  Appeals,  duties  of • 583 

»f  court  of  impeachments,  duties  ot 16, 16,  18,    30 
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Code  of  Civit.  Pbocbdurb. 

ii4al  jury  formed  aooordlng  to. •. 858 

otiallenge  i^ectod  hj 882 

competency  governed  by .«•••• •••••••  875 

affecting  contempt • 610 

oath  of  referee  affected  by ,.. •••.• ..••..••.  6o8 

OODB  OF  CBlMINAJi  PROCEDURE. 

title  of 1 

diviflions  of •  • • . .      9 

not  retroactive  in  its  effect  unless  so  declared 954 

meaning  of  terms  used  in 955-961 

how  conBt rued • • • OCS 

toUke  effect  when •«..•. 063 

OOXMISSION. 

whengmnted , 686,  6**)? 

order  must  be  strictly  followed >• 687 

definition  of 688 

based  on  what  facts 689 

need  not  state  nature  of  evidence 689 

names  of  witness  must  be  alleged 689 

wlion  to  be  made  and  how  in  court 640 

whon  made  out  of  court..... • .....641 

notice  of  application 643 

order  granted ....  • 643 

stay  of  trial  for 644 

settlementof  interrogatories 645 

cross-interrogatories 646 

character  of  interrogatories 647,  648 

return  of 649 

howexecuted 650 

copy  of  section  650  to  be  annexed  to 651 

how  returned 652 

byagent 658 

when  and  how  filed 654 

when  returned  by  mail 655 

most  be  open  for  inspection • • 656 

may  be  read  in  evidence • 657 

objections  thereto 657 

C6MMIB8IONER8  OF  CHARITT,  ETC. 

duties  and  powers  of 878,881,898,910 

in  New  York  city 881 

duties  as  to  poor  persons 914,  015,  924 

duties  as  to  apprentices • 9o9 

OOMMTmEMT. 

examination  of  defendant  on , .«« 109 

of  children  to  institutions  in  New  York  city «.•  147 

CoMicoN  Council  of  Cities. 

duties  of 78 

OOMPENBATION. 

of  members  and  clerks  of  impeachment  courts « 90 

of  police  Justices 78 

of  clerk  of  police  courts 906 

of  witnesses  in  criminal  cases 894 

of  commissioners 656 

none  1o  witnesses,  and  jurors  in  special  sessions 781 

of  coroners  defined 790 

officers  returning  fugitives  from  justice 887 
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CouPLAiNANT.                                                                                          Section, 
in  special  proceedings  defined 060 

COftoa^AXNT.     Bee  Information. 

OoiiPROMisu  OP  Crimes. 

misdemeanor  maj  be  compromlBed  when 668 

compromise  effected  only  oj  permission 664 

order  of  ro-irt  ^or     664 

payment  of  costs  on 664 

is  Dar  to  f  ntnre  prosecntion  when 666 

no  crimes  can  be  otherwise  compromised 666 

Conditional  Examination. 

of  witness  unable  to  give  security 8,  210 

accomplice  may  be  examined 316 

when  maj  be  had  and  how 8,  620,  621 

application  for,  on  affidavit  to  contain  what G22 

where  to  be  made 623,  624 

notice  of  application 62o 

order  for,  what  to  contain ....  625 

may  direct  manner  of  taking 626 

examination  on  order  for,  district  attorney  absent 627 

when  not  to  be  had 628 

testimony,  how  taken 620 

deposition  how,  by  whom  and  when  filed 630 

when  may  be  read  m  evidence 631 

when  to  be  excluded 632 

what  objections  may  be  taken  on  reading 633 

attendance  of  witness  may  be  enforced  by  subpoena 634 

disobedience  of  witness  on, how  punishea 619,  635 

probable  absence  of  witness 621 

foreign  witness 621 

when  taken 621 

pregnant  female 621 

mfirm  witness 621 

continued  absence 621 

invalid 621 

evidence  of  continued  absence 621 

when  witness  has  returned 621 

afildavit  should  state  what 622 

application  must  be  made  in  good  faith 622 

certainty  of  non-attendance ^ 622 

matter  of  rifi^ht 622 

drift  of  evidence 622 

materiality  of  evidence 622 

defective  affidavit , 622 

deposition  must  be  read  to  witness 620 

jud^  need  not  examine  witness  personally 620 

certificate  of  judge 620 

defective  depositions 630 

may  be  filed  '*  nunc  pro  tunc  " 630 

defective  certificate 631 

right  of  cross-examination 632 

consent ^82 

objections  to  notice 632 

when  deposition  suppressed 682 

refusal  of  witness  to  answer 682 

Confession. 

of  defendant  may  be  given  in  evidence  when 806 

when  made  under  infiuenoe  of  fear 806 

not  sufficient  alone,  to  convict 806 

of  vagrant 801 

by  disorderly  person  sufficient  to  convict  without  corroboration 001 
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OoNSCiBNTiotTS  ScRUFLEs.  Section. 

against  capital  punishment 877 

exemption  from  jury  service  therefor 877 

CONSFIRACT. 

evidence  of •  898 

Ck)N8TABLB. 

is  peace  officer 164 

may  execute  warrant  of  arrest 155 

may  execute  bench  warrant 801,477 

may  search  habitual  criminals  without  warrant •     514 

may  serve  subpoena 614 

to  summon  jurors 70^-^ 

may  execute  judgment f ••••  725 

or  warrant  of  coroner 781 

or  search  warrant 791 

may  arrest  fugitive  from  Justice 829 

or  father  of  bastard  child •  •  841 

or  vagrant 890 

or  disorderly  person 900 

or  master  or  apprentice 928 

Oom^sMFT. 

Juror  in  contempt,  when 243 

second  application  for  stay,  effect  of 850 

disobedience  of  subpcsna,  how  punished 619 

conditional  examination 685 

in  special  sessions 729 

in  special  proceedings ^ •••.......  95« 

CoirvicTiON. 

no  second  prosecution  after  acquittal  or •  • 9 

county  court  may  review,  of  disorderly  persons 89 

of  felony,  ground  of  challenge 875 

of  habitual  criminal,  effect  of 510,  513 

of  master  of  vessel,  when  remitted 674 

of  disorderly  person 901,  902 

on  confession,  when  allowed , 895 

for  treason,  evidence  of 896 

on  testimony  of  accomplice 899 

when  evidence  insufficient,  court  may  advise  jury  to  acquit 410 

for  crime  included  in  crime  charged  in  indictment 445 

verdict  of,  may  be  reconsidered,  when 447 

in  special  sessions 734 

GORONBB. 

auditing  of  accounts  of ••••••••• ••  788 

when  disqualified 778 

^boner's  IivquEST. 

when  to  summon  jury 778 

number  of..... 778 

how  sworn 774 

witnesses  to  be  subpoenaed '. 775 

physician  or  surgeon 775 

prisoner  cannot  cross-examine 775 

may  issue  process 777 

Buffalo  police  justice.. 775 

who  may  be  present  at  inquest 775 

X>arty  suspected  not  to  be  present 775 

expense  of  chemical  analysis , 775 

coroner  personally  liable 775 

second  inquest 777 

compelling  witnesses  to  attend 776 

effect  of  disobedience 776 
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Cobombb's  InquBST — Continued.  Section. 

verdict  of  jnrr 777 

testimony  to  be  filed 778 

evidence  of  witness  residing  in  another  state 778 

defendant  arrested  before  inquisition  filed 779 

warrant  of  arrest ,  780 

form  of  warrant 781 

how  executed 782 

after  arrest 788 

clerk  of  court  to  furnish  papers,  etc 784 

coroner  to  deliver  monej,  etc.,  to  county  trtiasurer "tbS 

how  disposed  of,  by  treasurer 786,  787 

statement  by  coroners  to  supervisors 788 

police  justice  may  act  in  New  York  city 780 

compensation  of  coroners 790 

grounds  of  cliallenge  on  coroner's  jury 877 

testimony  of  defendant  at 188,  895 

COBPORATION. 

included  in  term  person 96d 

proceedings  against 675—683 

information  against 675 

summons  to  1^  issued  against,  on  information 675 

id.,  form  of 676 

when  and  how  served 677 

examination  of  charge 678 

certificate  of  magistrate 679 

proceedings  thereon  by  grand  jury. ...   680 

Indictment  against 680,  681 

plea  to  id.,  how  put  in 885,  681 

conviction  and  punishment  of 681 

fine  on,  how  collected 682 

cannot  be  compelled  to  plead 885 

Costs. 

on  forfeiture  of  bail 598 

on  compromise  of  crime,  how  settled » 664 

prosecutor  may  be  compelled  to  pay 719 

or  be  committed ... 720 

in  bastardy  cases 885 

CotJHBKL  FOR  DEFENDANT. 

matter  of  right  in  all  cases 8 

prisoner  committed  to  await  action  of  grand  jury,  entitled  to  private 

consultation  with 8 

entitled  to,  in  trial  by  court-martial 8 

right  of,  to  be  present  when  jury  view  premises  where  crime  com* 

mitted 8 

time  to  send  for,  allowed  if  desired 189 

may  be  present  at  examination 208 

may  inspect  deposition 205 

may  plead  to  indictment  for  misdemeanor 297 

not  so  in  felony  cases 297 

assignment  of,  by  court  in  certain  cases 308 

when  ground  for  challenge 877 

must  sum  up  first 388 

may  consent  to  discharge  of  jury  in  certain  cases 428 

when  notice  of  appeal  may  be  served  on 524 

sotice  of  argument,  when 587 

aumber  allowed  on  argument 540 

entitled  to  closing  argument 540 

for  indicted  corporation 681,  835 

uiAT  be  present  on  inquiry  into  insanity 658 
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Counsel  for  People.  Section. 

may  be  present  at  examination  before  magistrate 208 

may  inspect  depositions 305 

when  ground  of  challenge 377 

See  District  Attorney. 

County  Clerk. 

duties  of 25,  47,  72,  280,  281 

County  Jail. 

grand  jury  to  haye  free  access  to,  at  all  times 26 

sheriff  to  commit  prisoner  to 48 

keeper  of,  to  return  list  of  disorderly  persons  to  court  of  sessions. ...  90 

County  Judge. 

may  designate  terms  of  county  courts 45 

may  order  out  military Ill 

inquiry  as  to  sanity  of  convict  b.y 496 

to  be  present  at  execution  of  convict 507 

to  sign  certificate  of  death 508 

CouRTa 

of  original  criminal  jurisdiction 11 

of  record 11 

judges  of,  how  removed 12 

when  grand  jury  to  be  drawn  for 2^,  226 

misdescription  of  title  of  court 228 

may  order  additional  grand  jurors  in  certain  cases 230 

how  drawn ...  231 

in  certain  counties  may  be  summoned  from  bystanders 288 

may  order  new  grand  jurj,  when 285 

must  appoint  foreman 244 

must  charge  grand  jury 248 

must  adviro  grand  jury 262 

indictments  must  be  presented  to 272 

may  allow  amendments  of  indictments,  when 293 

may  set  aside  indictment  on  motion 813 

may  allow  demurrer  to  indictment 816 

may  allow  plea  to  be  withdrawn  at  discretion 887 

may  remove  indictment,  when 844 

may  allow  challenges,  when. 350 

may  advise  jury  to  acquit. ^ 410 

jury  hoiipd  by  advice 410 

may  compromise  crimes 665 

may  dismiss  actions 661 

direct  acquittal 410 

cannot  direct  verdict  of  guilty 410 

to  decide  all  questions  of  law  except  in  libel  cases 417,  418,  419 

may  discharge  sick  juror  when 416 

may  adjourn  while  jury  is  out  as  to  other  business 481 

must  give  judgment  on  special  verdict 442 

may  grant  new  trial 464 

may  arrest  judgment  in  certain  cases 467 

pronouncing  judgment  by,  unless  cause  be  shown 482 

(1)  CourU  of  {mpeaehmerU, 

jurisdiction  of 12 

how  constituted  and  powers  of. • 18-20 

trial  proceedings  in 118-127 


r 


Index  to  CsnciirAL  Code.  557 

GouBTS,  Gbnerallt  —  Contmued.  Section. 

judgment  hj 1% 

offeci  ut .......•••■••. •.••.. 129 

president  of  senate  impeached 180 

does  not  bar  indictment ••  181 

QS)  Supreme  Court. 

Juriadiction  of 22 

organization  and  powers  of 22--84 

gfand  jury  for * 225 

removal  of  indictment  from 844 

when  may  grant  new  trial 466 

organitatibn  of,  within  legislative  control 22 

presumption  as  to  jurisdiction 22 

trial  of  indictments  found  in  the  sessions 22 

order  not  necessary  22 

indictment  sent  to  sessions  may  be  remitted  to 22 

at  common  law  no  power  to  grant  new  trial 22 

adjournments 22 

(8)  City  CcmrU. 
general  powers  of 33-36 

(«)  Cf  Utica — Beeordere. 
jurisdiction  and  powers  of. 81,    82 

(d)  Of  Oawego  —  Recorders. 
jurisdiction  and  powers  of 81,     82 

ifi)  Of  Hudson  —  Mayors. 
jurisdiction  and  powers  of 81,     32 

(4)  County  Courts  excepting  in  New  York  county. 

original  crinunal  jurisdiction  thereof 11 

jurisdiction  defined ', 89 

may  transfer  indictments  to  supreme  court 40,  41 

by  whom  held 42 

county  judge  disqualified  when 44 

when  and  where  held 45 

jurors  at 46 

process,  how  tested  during  court 48 

persons  giving  security  to  keep  peace 89 

grand  jury  in  sessions 226 

may  grant  new  trial  in  certain  cases 468 

indictment  in,  may  be  removed  when 844 

new  trials  only  in  cases  enumerated  in  section  466 • 468 

judgments  of,  reviewable  on  appeal  only 515 

may  order  conditional  examination  when 624 

akK>  on  commission 641 

appeals  from  special  sessions  heaxd 749 

nuiy  grant  stay  on 768 

may  affirm  or  reveive  conviction,  order  new  trial  or  modify 7ft4 

new  trial  to  be  had  in  sessionB 768 
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OOUBTS,  Gemeballt  —  ContiiMied.  8ectioa 

may  hear  appeals  in  basiardy  cases ••..  861 

also  regarding  fagitives  from  justice 885 

jurisdiction  regarding  disorderly  persons 908.  909 

may  compel  support  of  poor  persons 915 

absconding  parent,  property  of 923 

apprentices  subject  to 986,  940 

term  **  sessions/*  includes  general  sessions 961 

(5)  Court  of  General  SeesioM  in  New  York  cUy. 

jurisdiction  and  organization  thereof 60-^ 

case  may  be  removed  after  arraignment  .  •  • 51 

may  discharge  jury 51 

may  ^rant  new  trial 51 

may  transfer  indictment ••••• ••«.  61 

must  be  on  motion 51 

may  re-sentence  prisoner 51 

has  the  samo  power  ud  oyer  and  terminer 51 

may  continue  sessions  and  conclude  case 54 

(6)  Courts  of  Special  Sessione  excepting  New  York  and  Albany, 

jurisdiction,  constitution  and  powers  of 5^-63 

not  courts  of  record  when 11 

Courts  of  Special  Sessions. 

no  jurisdiction  of  oftenses  committed  on  boundary  line,  etc.,   of 

counties 135 

(a)  Proceedings  in  Special  Sessions  generally. 

charge  to  be  read  to  defendant,  he  must  plead 60^ 

plea,  and  how  put  in 700 

issue,  how  tried 701,  702 

jury,  how  summoned • 703 

returning  list  of  jury 704 

failure  to  return  jury  list,  and  punishment 709 

proceedings  on  drawing  jurors    705,  706 

challenges 707 

talesmen,  when  and  how  ordered 708 

jury,  how  constituted 710 

oath  of  jurors .  711 

trial,  how  conducted 712,  718 

verdict,  how  delivered  and  entry  thereof , . .  714 

discharge  of  jury  without  verdict,  when 715 

re-trial  m  such  cases 716 

judgment  on  conviction 717 

record  must  show  court  in  session  when  sentence  pronounced. . .  717,  721 

if  defendant  plead  guilty  no  conviction  necessary 717 

court  of  special  sessions  is  of  limited  jurisdiction 721 

record  of  conviction  must  show  jurisdiction 721 

must  show  that  jury  trial  expressly  waived •  721 

judgment  of  hue  and  impribuumeut  on  conviction 718 

extent  of  imprisonment 718 

acquittal,  proceedings  on 719 

prosecutor  may  be  ordered  to  pay  costs 719 

judgment  for  costs  against  prosecutor 720 

conviction,  certificate  of,  form 721,  722 

to  be  filed  in  the  clerk's  office  when 728 

conclusive  evidence  of  facts  recited  therein 724 

judgment,  by  whom  executed • 725 

fine,  by  whom  received  and  how  applied 726,  727 

punishment  for  neglect  to  pay  fine  by  magistrate 728 


w 
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Courts,  Gbhsrallt — Continued.  Section . 

waiver  of  riglit  to  jary 701 

mujit  be  an  express  widver 701 

atf ect  of  election 701 

mast  request  to  be  tried  bj  se^ons 702 

must  elect 709 

must  have  jary  of  six 706 

jurisdiction  may  be  increased  by  statute 706 

common-law  right  to  jury • .  • .  700 

subpoena  by  couri  7I5S9 

disobedience  of,  by  witness 739 

jurors  punished  for  non-attendance  when 790 

fees  not  allowed 781 

preliminary  examination  dispensed  with 789 

who  must  have  custody  of  prisoner. 788 

form  of  commitment 784 

by  whom  executed 789 

defendant  may  be  admitted  to  bail 786 

bail,  how  and  by  whom  taken 737 

form  of  undertaking 78Q 

wlvn  forfp'tpd , 739 

forfeiture,  how  remitted 740 

(&)  In  New  York  city. 

jurisdiction  and  powers  of 64-67,  741-748 

proceedings  in 741 

trial  on  defendant's  request. , ,  743 

jury  demanded 748 

trial  before  court  without  jury 744 

clerk  must  issue  subpcenas 745 

and  enter  prooeedinffs  of  court 745 

fines  to  be  paid  to  cferk 746 

clerk  must  render  account  to  whom 746 

certain  fines  to  be  paid  sheriff 747 

sheriff  must  report  to  comptroller 747 

no  transcript  of  conviction  to  be  filed 748 

evidence  of.  minutes  conclusive 748 

{e)  In  city  of  Albany, 

jurisdiction  and  powers  of 6S-78 

clerk  of  Albany  county  is  clerk  of 79 

{d)  AppedUfram  Special  Seseions. 
general  practice  on 749-779 

<7)  Police  CoutU. 

inrisdiction  of 74 

how  constituted 76-78 

*{8)  County  Courts. 

may  remit  forfeiture  of  deposit  or  undertaking 597 

county  court  of  county  of  i^ew  York  may  remit 740 

(9)  Court,  Supreme. 

impeachment  and  removal  of  justice  of.  when 19 

oyer  and  terminer  to  be  held  by  justice  of 38 

militia  subject  to,  when Ill 

general  term  of,  may  remove  justices  when 189 

justice  of,  is  a  magistrate 147 

may  rumove  indictment  for  cause 846 

may  stay  trial  to  apply  for  removal 847 

court  must  indorse  decision  on  papers  presented 848 

must  cause  papers  on  stay  to  be  filed 848 

second  application  not  allowed 849 
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Ck>UBTB,  Gensrallt  —  Continaed.  Section. 

proceedings  on  removal  of  indictment  to  other  court , 861 

duty  on  inquiry  as  to  Aanity  of  convict 490 

may  iBsae  warrant  for  arrest  of  person  sentenced  to  death  after  time 

fixed  for  execution  has  passed,  whenr 508 

defendant  to  be  brought  before  general  term  on  warrant 508 

proceedings  thereon 604 

appeals  to,  bj  defendant  when  allowed 617 

appeals  to,  by  people  when  allowed 61B 

appeals  from,  to  court  of  appeals  generally 619 

all  appeals  matter  of  right  strictly 520 

appeals  in,  year  when  to  be  taken 621 

how  taken 522,  625 

appeal  by  people  does  not  stay  proceedings 626 

certificate  of  reasonable  doubt  operates  as  stay 627,  528 

stay  to  be  granted  on  notice  only 629 

effect  of  stay 630,  631 

papers,  where  filed 582 

appeal  to,  how  brouc^ht  to  argument  and  where 686 

notice  of  argument  In,  to  whom  given 637 

appellant  to  furnish  papers  in,  on  appeal 688 

proceedings  therein  on  appeal 580,  640 

defendant  need  not  be  present  on  argument  of  appeal 641 

judgment,  how  rendered 642 

bail  may  be  taken  by,  when 660-669 

proceedings  on  taking  bail 654-677 

mav  decree  conditional  examination 618 

and  issue  commission 624 

addiiional  powers  of  on  appeal 770,  772 

(10)  Court  of  Appeals. 

in  what  cases  allowed 619 

general  practice  on  appeal  to 620-682 

dismissal  of  appeal  to 688,  684 

argument  on  appeal  in,  etc 686-641 

judgment  on  appeal  in 642-649 

Crime. 

publication  of  libel  not  an  **  infamous  '* 68 

Custody. 

retaking  after  escape  or  rescue  from 186 

discharge  from,  on  bail 192 

commitment  to,  on  examination 208 

of  witness,  when  detained  in 218 

defendant  in,  may  be  brought  in  for  arraignment 298 

on  bail  may  be  committed  to  actual,  when 806 

discharge  from,  on  setting  aside  indictment,  when 317 

detention  in  like  case 318 

discharge  from,  on  allowance  of  demurrer 828,  829 

on  removal  of  indictment,  follows  jurisdiction 862 

discharge  from,  on  ^scharge  of  jury 404,  409 

after  verdict 462,  468 

on  defense  of  insanity,  how  committed 464 

on  arrest  of  judgment,  or  want  of  evidence  to  convict 470 

D. 

Damagbs. 

measure  of,  in  bastardy  cases 888 

Dangerous  or  Deadly  Weapons. 

carrying  of  and  right  of  search  for , 613,  644 
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Death.  / 

when  depoBitioD  of  dead  witness  may  be  read 8 

warrant  for  execution  of  convicr condemned  to 491 

effect  of  death  of  sareties  on  bail 599 

I                            coronors*  inqaefits  on  sudden 778 

civil   deatli,  wlien 819 

when  judgment  of,  court  of  appeals  may  grant  new  trial 538 

Death  Penalty. 

conscientious  scruples  against  enforcing 877 

how  enforced • 491-500 

who  to  be  present 507 

Decision. 

defendant  may  except  to,  of  law 419,  455 

of  judge  When  final 563,  566 

Default. 

effect  of  on  appeal 547 

in  special  sessions •  • 762 

Defendant. 

definition  of 7 

entitled  to  speedy  and  public  trial 8 

to  counsel  and  to  produce  witnesses 8 

to  be  confronted  by  and  to  cross-examine  witnesses 8 

to  defend  in  person 9 

need  not  criminate  himself 10 

to  be  brought  before  magistrate 165 

how  long   detained .' 165 

absent  from  state  when  crime  committed 188 

not  to  be  unnecessarily  restrained 10,  172 

entitled  to  bail 553 

to  be  informed  of  cause  of  arrest 173 

to  every  reasonable  doubt 889 

to  testify  in  his  own  behalf 893 

to  take  exceptions  on  trial 455 

to  new  trial,  when 465 

to  appeal. ...   517 

to  have  subpOBnas  issued  in  his  behalf '611 

See  Trial. 
Deftnittons. 

action,  criminal • 5 

appellant 516 

bail,  admission  to  and  taking  of 550,  551 

bias,  actual 876 

bias,  implied 876 

complainant,  special  proceedings 950 

criminal,  habitual 510 

challenge  for  cause 872 

challenge  to  panel 861 

defendant 7,  950 

I                          Judgment,  motion  in  arrest  of 642 

magistrate 146,  959 

magistrate  in  bastardy  case 842 

oath,  affirmation 057 

peaceofficer 154,960 

persons,  corporations 95-'i 

prison 506 

newtrial 46*3 

I                            respondent 5Ui 

county  court 961 

signature,  mark 958 

verdict,  special ^ 438 

verdict,  general  427 

wrinug,  printing 956 
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[>EGRBB8. 

of  crime,  Terdiet  in • 444 

Dkmdrrer . 

time  to 323 

grounds  of 338 
ow  put  ill  and  form  of 884 

when  beard 826 

judgment  ou»  to  be  entered  how 886 

when  final 387 

re^ubmiseion  after  allowance  of 387 

proceedings  after  allowance  of 827-389 

pleading  after  disallowance  of,  effect  of  failure  to  plead  over 880 

what  objections  must  be  taken  by 881 

Depositions. 

when  evidence  to  be  read  at  trifej 8 

before  magistrate IH  204,  208 

from  motion  and  mode  of  authentication 204,  208 

how  kept  and  inspected 205 

copies  for  defendant 206 

disposition  of 221 

examinations  held  by  magistrates  in  Brooklyn  may  be  taken  as 60 

DlSCHARaB. 

of  defendant  on  appeal 515 

on  dismissal  of  action 670 

on  aoqultul 452 

of  jury  when  without  jurisdiction 402 

when  no  crime  committed 408 

on  failure  to  agree 425,  712 

Dismissal. 

of  appeal 588,  534 

of  charge  by  grand  jury 870 

criminal  action  when  dismissed , 667,  668 

order  for  dismissal 678 

DlBORDBRLT  PeBSONS. 

convictions  of  how  reviewable 88 

proceedings  and  practice  against  generally 888-818 

DiSqUALITICATON . 

of  justice  of  sessions  when  allowed 48 

of  county  judge 44 

Disthict-Attornbt. 

must  inform  court  of  breach  of  undertaking 98 

must  act  in  case  of  riot 115 

must  advise  grand  jury 862 

most  attend  grand  jury ,.  868 

most  have  access  to  grand  jury ••.  264 

may  be  present  at  examinations  before  magistrate 808 

may  expect  depositions  taken 205 

**ittv  not  be  prftsent  when  erand  jury  vote 864 

can  issue  bench  warrants 68,  800 

must  arraign  prisoners 309 

may  remove  indictment  to  supreme  court  as  matter  of  right 843 

notice  need  not  be  given  defendant 348 

shall  act  on  application  to  remove  indictments 846 

shall  open  cause  on  trial 888 

shall  attend  on  commission  of  insanity 497 

may  consent  that  jury  be  discharged 428 

must  have  notice  of  return  of  jury  to  court 427 

may  consent  that  jury  take  exhibits 425 

mu8t  apply  for  warrant  on  death  sentence 503 

must  sign  certificate  of  execution 508 

may  challenge  individual  grand  juror .,,, 836 
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Distbict-Attorkkt — Continued.  Section. 

must  act  when  stay  of  proceeding's  ia  applied  for 529 

also  wlien  bail  in  cities  ia  applied  for *: 560,  571 

also  re^rding  bail  oil  appeal 584 

mmj  waive  notice  of  application  for  bail 571 

maj  examine  sureties  on  oatb 573 

must  bave  notice  of  conviction  of  babitual  criminal.  ^ 511 

must  bave  notice  of  appeal 623 

must  bave  notice  of  application  for  stay 529 

must  bave  notice  of  surrender  of  bail 502 

may  bring  action  on  forfeited  undertaking 597 

may  issue  subpoenas 6(>9,  610 

must  have  notice  of  surrender  of  bail 592 

of  application  for  conditional  examination 628 

commission 642.  645 

for  pardon 696 

may  move  for  dismissal  of  action 671 

must  act  on  appeal  from  special  sessions 759-762 

must  apply  for  judgment  of  outlawry 814 

must  act  regarding  fugitives  from  justice 838 

must  enforce  bastardy  proceedings 881 

must  furnish  criminal  statistics 941 

Docket. 

criminal,  of  justices  of  the  peace 220 

E. 

Elsction. 

defendant  must  elect  to  be  tried  at  special  session 89,  211 

also  when  tried  separately 891 

Error. 

writs  of  and  certiorari  abolished 515 

disregard  of  technical,  on  appeal 542 

effect  of,  in  pleadings  or  other  proceedings 684 

EacxTK. 

duty  of  officer  regarding  attempted 174 

escaping  prisoner,  when,  how  and  where  retaken 186,  187 

Escaped  Prisoner. 

can  take  no  action  before  court '• 641 

EVIDBNCB. 

before  magistrate,  how  taken  and  authenticated 204 

receivable  by  grand  jury,  character  of • •  .255,  256 

not  bound  to  hear  defendants,  but  may  do  so 257 

indictment  should  be  found  on  leeal  i»vidpn'»«» 258 

on  trial  of  challenge  ordinary  rules  of,  prevail 384 

tnlfss  of,  in  civil  cases  prevail ....  392 

cross-examination  of  defendant  testifying  in  own  behalf 893 

confession  when  receivable  as  and  effect  of 395 

evidence  ou  trial  for  treason ^^^^ 

overt  act  must  be  alleged •  39<i 

of  conspiracy 398 

of  accomplice,  effect  of •  •  •  •  399 

evidence  closed,  court  may  advise  acquittal 410 

evidence  of  juror  how  taken 413 

papers  and  exhibits,  also  notes  of  testimony 425,  426 

verdict  against 465 

cumulative,  effect  of 465 

of  character  of  habitual  criminal 519 

certified  copy  of  deposition  as  evidence 631 

when  not  allowed 632,  638 

See  Defendant  Witness. 
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Examination,  Conditional. 

(See  ConditioDal  Examination.) 

EiXAMINATION  ON  COMMISSION. 

(See  Coininisaion.'t 

Examination  before  Magistrate  of  Defendant. 

magistrate  must  inform,  of  nature  of  charge 188 

also  of  right  to  counsel 188 

must  allow  time  for  and  send  for  counsel 189 

must  wait  a  reasonable  time  for 190 

examination  to  be  completed  when 191 

adjournments  of,  how  had 191 

magistrate  must  have  prisoner  before  him ; 191 

crime  against  U.  S. i 191 

form  of  commitment .*. . .   19:i 

depositions  to  be  read  when 1 94 

witnesses  to  be  subpoenaed  by  magistrate 194 

must  be  examined  in  defendant's  presence 195 

defendant  may  cross-examine 195 

statement  by  defendant 190 

waiver  of  statement  by  defendant 197 

how  taken 198,  199 

statement  to  be  reduced  to  writing  and  authenticated 200 

witness  of  defendant  to  be  examined 201 

DO  others  to  be  present,  when S02 

must  be  kept  separate,  when 203 

public  may  be  excluded,  when 203 

testimony  to  be  reduced  to  writing  and  authenticated 204 

depositionR,  how  taken  and  kept 205 

public  must  not  inspect 205 

defendant  may  have  copy 206 

defendant  discharged,  when  and  how 207 

indorsement  of  discharge,  how  made 207 

defendant  to  be  committed,  when  and  how.   208 

indorsement  of  committal,  how  made 208 

form  of  crime  not  bailable 209 

defendant  to  choose  how  he  will  be  tried 211 

proceedings  thereon 211 

order  lor  LMiil  on  commitment 212 

form  of  commitment 213,  214 

witnesses  may  be  bound  to  appear  by  undertaking 215 

security  for  appearance  of  witness  and  how  given 216 

infants  and  married  women  may  give  security 217 

must  be  committed  for  ref usifl 218 

effect  of  witness*  inability  to  give  security  . . 219 

prosecutors  or  accomplices  excluded 220 

disposition  of  statement  and  papers  by  magistrate 221 

Exceptions. 

to  challenge 864,  365,  381 

on  trial  of  indictment 419,  455 

what  allowed  and  In  what  cases 419,  455 

bill  of,  by  whom  settled  and  filed 456 

must  be  settled  at  trial  or  point  noted  in  writing 457 

how  settled  after  trial  and  when 458,  459 

notice  of,  to  be  served  on  district  attorney,  when 458 

who  may  serve  amendments  and  when 468 

time  to  prepare  enlarged,  how 460 

eflfect  of  not  serving  exceptions  or  amendments 461 

exception  to  challenge  and  denial  thereof , 381 
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m 

Execution.  Section, 

(a)  Onminal  judgmeiU,  except  of  death. 

how  enforced 486 

commitment  of  defendant 487 

judgment  of  imprisonment,  how  enforced 48b 

duly  of  sheriff 489,  490 

(5)  Execution  of  death  penalty . 
when,  how  and  bv  whom  enforced 491-509 

(See  Death  Penalty.) 

(e)  IHenellaneous  provisions  regarding. 

of  judgment  against  habitual  criminal 510-512 

of  judgment  from  appellate  court 546 

of  corrected  judgment 546 

of  sUy  on  judgment 526.  527,  528 

BZBMFTION. 

from  jury  duty,  effect  of 879 

£XUIBIT8. 

what  jory  may  consider 425 

EXFBKSES. 

of  accommodating  jury 423,  424 

of  accommodations  for  coart  and  officers  in  sessions 55 

for  poor  witnesses 61C 

Extradition. 

fugitive  from  justice  to  be  delivered  up  upon  demand  of  executive 

of  sister  state  or  territory 827 

state  statute   providing   for    surrender^  of    fugitives    from    foreign 

countries  unconstitutional 827 

demand  must  be  made  for  surrender  of  fugitive 827 

certified  copy  of  affidavit  or  indictment 827 

requisition  of  governor  of  other  state  does  not  justify  arrest 827 

must  be  demanded  within  a  reasonable  time 827 

"  fleeing  "  from  justice 827 

not  surrendered  until  justice  of  state  in  which  held  is  satisfied 827 

induced  to  cross  Canadian  line  by  artifice  or  fraud 827 

kidnapped  from  foreign  country 827 

presence  of  accused  in  demanding  state  at  time  crime  committed  must 

be  proved  as  a  jurisdictional  fact 827 

one  who  goes  into  state,  commits  crimes  and  returns  home  is  a  fugitive.  827 

convict  escaped 827 

trial  for  other  offenses  than  for  which  extradited 827 

right  to  return  to  state  from  which  extradited 827 

recitals  in  governor's  warrants 827 

revocation  of  governor's  warrant 827 

is  warrant  conclusive  as  to  recitals  therein 827 

See  Fugitive  from  Justice. 

F. 

Fact. 

jury  sole  judges  of,  in  all  cases 419,  420 

jniy  must  find  conclusions  of 438,  448 

poHoe  iustice  not  to  retain,  for  his  own  use 78 

of  clerk  for  copies  of  depositions,  how  fixed 206 

of  witnesses  are  unchanged 894 

of  people's  witnesses,  how  allowed, 616 

of  defendant's  witnesses 617 

in  special  sessions  not  allowed  to  witnesses  or  jurors 731 

when  officer  in  state  department  not  entitled  to  witness 616 
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Fblqkt.  Section. 

arrtfst  on  charge  of,  how  made 158 

arrest  may  be  made  in  night-time,  when 170 

arrest  may  be  made  without  warrant,  when 177 

arrest  on  saepicion  of,  how  made 179,  188 

defendant  mast  be  present  on  arraignment  for 297 

conviciiou  for,  ground  of  challenge 877 

separate  trials  on  joint  indictment,  when  allowed 391 

bail  on  charge  of  discretionary 653 

bail,  how  granted  on 657 

bail,  after  indictment  for 658,  579,  580 

bail  for,  in  cities,  notice  required  to  district  attorney 560-^71 

id . ,  form  of 581 

id.,  qualification  and  Justification  of  sureties 582 

cannot  compromise 9t9 

crime  committed  with  intent  to  commit 663 

dismissal  of  action  for,  effect  of 678 

Fekalk. 

pregnancy  of  convict  and  proceedings  for  her  relief 600-^508 

fiNB. 

judgment  for,  may  direct  imprisonment  and  fix  amount 484,  718 

execution  of  judgment  imposing,  how  made 487.  488 

when  deposit  to  be  apnlied  to  payment  of 580 

against  corporation,  collection  of,  how  made 682 

extent  of,  in  special  eessions 484,  717,  718 

to  whom  paid  and  how 726,  727 

Foreign  Conviction  or  AoqurrrAL. 

bar  to  indictment,  when 139.  140 

FORBIGN  VE88KL. 

conviction  of  master  of,  punishment  may  be  remitted 674 

Forfeiture. 

on  conviction  of  outlawry 817 

See  Bail. 

Forgkrt. 

how  indicted  when  instrument  is  destroyed 290 

Former  Conviction  or  Acquittal. 

bar  to  second  prosecution,  when 9 

must  be  pleaded 882 

plea  of  not  guilty  does  not  include 889 

evidence  of,  not  receivable  under  plea  of  not  guilty 889 

what  deemed ^4Q^  841 

form  of  verdict  on  plea  of ,....'.  . .  *  437 

motion  for  arrest  of  judgment  on  verdict 467-471 

judgment  on  special  verdict  on  plea  of,  how  given 442 

plea  of  former  acquittal  and  not  guilty  may  be  joined 882 

Former  Verdict.      See  Verdict. 

Forms. 

affidavit  on  application  for  conditional  examination 622 

id.  for  commission ^ wW 

id.  for  allowance  of  appeal  from  special  sessions 751 

on  return  of  search  warrant 805 

allowance  of  id.  from  special  sessions 752 

arraignments 808,  809 

bench  warrant  for  felony 801 

for  misdemeanor 802 

for  bailable  crime 803 

after  conviction 477 

certificate  of  taking  bail 210 

of  execution,  of  death  penalty ^'^ 

of  conviction,  special  sessions 721,  722 
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of  ooDTictiuu,  of  vagrant b91 

of  ooDTictioD,  of  diflorderly  person 902 

challeDfre  to  panel 863 

oommitmcut  for  examination 198 

to  answer 218,  214 

in  special  sessions 784 

deposiiion  before  magistrate 204 

dlsciiarge  by  magistrate 207 

depositions  on  conditional  examination 629 

indictments 27G 

indorsement  on  warrant 156 

on  indictments 268 

on  bench  warrant •  808 

on  bastardy  warrant 843 

inquisitions 498«  601 

impeachment,  judgment  on 128 

notice  of  appeal 522 

of  appeal  to  coart  of  sessions  in  bastardy  case 862 

of  application  for  bail 571 

for  pardon 697 

oath  of  foreman  of  grand  jury 245. 

oath  of  grand  jurors 246 

after  impaneling 247 

of  jury,  special  sessions 711 

of  officer  in  charge  of  trial  jury 414,  421 

of  officer  in  charge  of  jury  special  sessions 718 

order  for  bail  by  magistrate 562 

by  court 561 

in  bailable  case 212 

when  not  bailable 209 

of  commitment 208 

for  discharge  on  bail 576 

for  recommitment 600,  608 

for  commitment  of  insane  prisoner 659 

for  conditional  examination 625,  626 

for  order  of  filiation 850 

for  commission 648 

tqf  compromise  of  crime 664 

pleas  in  special  sessions 700 

pleas  to  indictment 884 

report  of  criminal  statistics 941,  948,  945,  947 

search  warrant 797,  801 

statement  of  prisoner 198,  200 

■ubposnas 612,  613 

in  New  York  special  sessions 745 

summons  against  corporations '629 

▼erdict,  general  or  special 487,  438 

of  coroners'  jury 707 

undertaking  on  lx>nd  of  witness 215,  216 

for  bail 568 

after  indictment  brought 531 

on  appeal '.  585 

on  recommitment  of  defendant 605 

in  special  sessions 738 

on  appeal  from  special  sessions 753 

in  behalf  of  disorderly  person 900 

undertakings  in  bastardy  proceedings 844,  849,  851 

warrant  of  arrest  by  coroner 781 

by  magistrate 151,  152 

in  bastardy  case 841 

for  enforcement  of  death  p(>na1ty 491 
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Fortune  Teluerb.  Section. 

diBorderly  perBuiis 899 

FuarriYEfl  from  another  State  or  Territory  into  thtb  State. 

to  be  delivered  up  on  demand  of   executive  of  other  State 827 

magistrate  maj  issue  warraut  against 828 

my  proceedings  thereon 829 

when  to  be  committed  and  for  what  time 830 

admission  of,  to  bail  when 881 

notice  of  arrest  of,  to  be  given  and  to  whom. 833 

notice  to  executive  of  other  State  of  arrest  of,  how  given 838 

discharged,  when 834 

magistrate  must  return  proceedings  and  to  whom 835, 

G. 

Oaicblers. 

are  disorderly  persons 899 

Qexesbe  County. 

provisions  relating  to  grand  jurors  in 280,  283 

Governor. 

duty  of.  when  process  is  resisted 105 

proclamation  of  insurrection  by 115 

may  order  out  military 116 

may  revoke  proclamation 117 

duties  of,  in  regard  to  execution  of  death  penalty 493-502 

duties  of  regarding  reprieves,  commutations  and  pardons 692-898 

Grand  Jury. 

definition  of  228 

is  a  component  part  of  court 228 

number  of 224 

for  what  courts  drawn 225,  226,  227 

order  for 225.  226,  227 

misdescription  in 228 

mode  of  selecting  jurors 229 

when  sixteen  do  not  appear 280 

manner  of  designating  additional 281,  289,  238 

manner  of  summoning  additional 287 

manner  of  designating  additional,  in  certain  counties 288 

when  summoned  for  same  court 285 

when  more  than  sufficient  number  attends 286 

district  attorney  and  defeifdant  may  challenge  an  individual  juror  . . .  287 

no  challenge  to  array 288 

causes  of  discharge  of  panel 288 

challenge  to  individual  juror,  causes 289 

challengen,  how  made  and  tried 240 

need  not  be  freeholder 289 

challenges  must  be  allowed  or  disallowed 241 

effect  or  allowance  to  individual  242 

misdemeanor  to  take  part  after  discharge 243 

foreman  appointed  by  court 244 

oath  of  foi-oman,  form  of 245 

of  other  jurors 246 

charge  ox  court  to 248 

retirement  to  private  room,  when 249 

clerk,  how  appointed,  his  duties 250 

discharge  of  jury,  when 251 

power  and  duty  of 252 

foreman  to  administer  oath  to  witnesses 258 


r 
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indictmeat,  defined 254 

evidence  receivable  by,  character  of 255 

can  receive  none  bat  legal  evidence 256 

not  boand  to  hear  evidence  for  defendant,  but  may 257 

may  require  production  of  witneraeB  for  defendant 257 

when  indictment  should  be  found  by 258 

juror  must  declare  his  own  knowledge,  when 259 

must  inquire  into  cases  of  persons  imprisoned,  and  not  indicted 260 

id.,  management  of  public  prisons 260 

id.,  misconduct  of  public  officers 260 

entitled  to  free  acceHF  to  public  prisons  and  records 261 

may  iisk  advice  of  judjre  or  district-attorney 262 

may  require  district-attorney  to  attend 268 

must  allow  district-attorney  to  appear  before  them  except  when  a  vote 

is  being  taken 264 

yuroni  must  keep  proceedings  secret 265 

may  disclose  testimony  in  court  266 

cannot  be  questioned  for  acts  except  for  perjury  in  certain  cases 267 

diarge  may  be  submitted  to,  as  often  aa  court  directs  .•••,,.........  269 

HABITUAIi  CRIMIMAU. 

who  mny  be  adjudged 510 

in  what  cases  so  adjudged 510 

general  practice  in  proceedings  against 510-514 

SlOHBR  VhADR  OF  CRIME.  am^M 

practice  regmrding . ; 400-401 

HT7D80N.  Mayor's  Court  of.    (See  Court.) 

I. 

ILLKB88. 

of  juror  during  trial,  effect  of 416 

o£  witness  when  deposition  allowed 621 

Imfbachmbnt.      See  Court,  subd.  1. 

Ikpribonmbnt. 

how  to  enforce  judgment  of «..«••••••»••»• 487 

cannot  exceed  six  months  in  apecial  aeaaion 717 

as  affecting  number  of  peremptory  challengee 878 

Indian. 

prosecution  of  undertaking  given  by 005 

Indictment, 

judgment  of  impeachment  does  not  bar 181 

crime  committed  out  of  state  indictable  in  any  county 188 

crime  committed  in  different  counties  in  the  state 184 

committed  on  boundary  line  or  near  same 185 

committed  on  steamboat,  indictable  where. ...   186 

committed  on  railway  train,  indictable  where 137 

for  libel  in  newspaper,  indictable  where 188 

conviction  in  another  state  a  bar,  when 139 

in  another  county,  when  a  bar 140 

when  to  be  found 141 

for  murder,  no  limitation 141 

other  offense  than  murder  within  five  yearH , 142 

when  defendant  without  the  state 148 

when  deemed  found 144 

what  crimes  to  be  prosecuted  by 4,  222 

definition  of 254 

when  it  should  be  found 258 

twelve  jurwrs  must  concur 268 

must  be  endorsed  and  signed  by  foreman 266 
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Indictment  —  Continued.  Section. 

names  of  witDenses  to  be  indorsed  thereon 271 

foreman  must  present  indictment. 272 

must  be  filed  with  clerk  by  foreman 272 

becomes  public  record 272 

is  first  pleading 274 

what  to  contain 275 

form  of 276 

fictitious  name 277 

must  charge  but  one  crime  generally 278 

charging  crime  in  separate  counts 279 

allegation  as  to  time,  offense  committed 280 

misdescription  of  person 281 

construction  of  language 282 

words  of  statute  need  not  be  strictly  followed 288 

sufficiency  of,  how  determined 284 

.  good  if  allegations  inform  defendant  of  charge  against  him 284 

must  allege  facts  showing  crime  committed 284 

must  charge  crime  and  state  act  constituting. 284 

name  of  crime  may  or  may  not  be  stated 284 

may  group  in  a  single  count  all  acts  constituting  crime  charged 284 

proof  one  act  committed  sustains  convictions 284 

if  one  count  good,  general  verdict  of  guilty  stands 284 

motion  to  set  aside  cannot  be  made  until  defendant  arraigned 812 

if  lost  may  proceed  on  copy 812 

presumptions  of  law  need  not  be  stated > 286 

nor  matters  of  which  judicial  notice  is  taken 286 

formal  defects  do  not  invalidate,  when 285 

how  Judgment  should  be  pleaded 287 

jurisaiction  of  facts  must  be  shown 287 

private  statute,  how  pleaded 288 

court  will  take  judicial  notice,  when 288 

how  drawn  for  charge  of  libel 289 

for  forgery,  how     290 

for  perjury  or  subornation  of  perjury,  how 291 

against  several  defendants 292 

one  or  more  may  be  convicted  or  acquitted 292 

(a)  Amendment. 

when  amendment  allowed 293 

verdict  and  judgment  after  amendment 294,  295 

statute  allowing  constitutional 298 

cannot  substitute  "  currency  "  for  "  coin  " 293 

name  of  owner  of  stolen  goods 298 

name  of  defendant 298 

corporate  title  of  bank 293 

(6)  Arraignment  of  defendant 

practice  and  proceedings  thereon 296-812 

defendant  must  be  present  when  arraigned  for  felony 297 

for  misdemeanor,  may  appear  by  counsel 297 

when  defendant  must  in  court 298 

defendant  must  be  informed  of  right  to  counsel  on 808 

how  made • ••• 809 

time  allowed  to  answer 811 

how  to  answer 812 

how  corporation  arraigned 681 

(fi)  Setting  aside  indictment. 
practice  and  proceedings  regarding 818-820 

{d)JDemurrer  to. 
for  proceedings  and  practice.     See  Demurrer. 

(e)Bemoval  of  indictments,  before  trial, 
when  and  how  removed 348-858 
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BemofnU. 

district  attorney  may  remove  to  eapreme  court  aa  matter  of  right  .  •     848 
notice  to  defendant  anneceasary 848 

(/)    General  pravmane  regarding. 

errors  in  pleading  do  not  iuyaiidate 684 

compromise  after  indictment 868,  664 

dismissal  of 667 

when  not  found  at  next  term,  effect  of 667 

if  not  brought  to  trial  promptly 668 

motion  for  arrest  of  judgment,  founded 4 

on  effects  in 467 

indictment  against  several,  what  verdict  rendered 446 

Ikfbkior  Courts. 

special  sessions  and  police  courts  are  when 11 

Invormation. 

definition  of : 145 

magistrate  must  act  upon 148 

for  search  warrant 798 

for  warrant  in  bastardv  case 841 

against  vagrant ' 890 

against  disorderly  person 900 

against  masters,  servants  and  apprentices 927 

of  tlireatenecU  crime 84 

Inbanitt. 

of  witness,  evidence,  how  taken 8 

when  Aground  of  challenging  jury » 239 

plea  of,  how  put  in 836 

when  defendant  to  be  acquitted  on  ground  of 454 

disposition  of  pnsoner  in  such  case 454 

when  ground  of  modifying  judgment  481 

inquiry  relating  to  sanity  of  prisoner  before,  during  or  after  trial.  .658-662 

I^BUBBBCTION. 

See  Governor. 

Iktbkt. 

to  commit  felony subd.  8,  668 

IirrBRFRETBRS. 

in  general  and  special  sessions  New  York .55,    65 

Intoxication. 

of  employees  on  railroads,  etc 56 

iRRBOnLARITT. 

ground  of  dismissing  appeal  when 588 

in  drawing  jurors 288 

Issue  op  Fact. 

practice  and  proceedings  regarding 854-857 

J. 

Jail. 

grand  jury  may  inspect 261 

effect  of  destruction  of 509 

delivery,  by  what  courts 22 

Jboparot.      See  Former  Conviction  or  Acquittal. 

Judgment. 

(a)  On  impeachment  trials 126-128 

(6)  Motion  in  arrest  of,  when  made 467 

what  included  in 467 
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Judgment  -^  Continued.  Section. 

▼ariance 467 

mistakes  of  court 467 

motion,  how  made 467 

defect  of  venire 467 

irregularity  of 467 

limitatioD  of  time 467 

good  and  bad  counts 467 

effect  of  good  count 467 

motion  for  arrest,  when  made  and  how 469 

court  may  grant  without  motion 468 

only  two  objections  available . .  . .  467 

defects  must  appear  on  record 467 

failure  to  arraign  def endaot 467 

defendant  when  to'be  held  on 470 

when  to  be  discharged. ...   470 

suspension  of . .  ^ , •  470a 

suspension  of,  regarded  as  a  conviction 470b 

time  for  pronouncing,  how  appointed 471,  472 

defendant,  how  brought  belore  court 474 

in  felony  defendant  must  be  present  for 478 

in  misdemeanor  need  not  be 473 

how  brought  up  for,  when  on  bail 475 

bench  warrant,  to  issue  where 476 

form  of 477 

service  of 478-479 

(<?)  Arraignment  of  defendant  for. 480 

may  show  cause  against 481 

otherwise  to  be  pronounced 483 

circumstances  in  aggravation  or  mitigation  of 483 

judgment  of  fine 484 

judgment  roll 485 

id)  Execuiionof.    See  Execution 486-490 

(e)  Appeals  from,  (See  Appeals) 515-530 

judgment  of  default  on  appeal 539 

of  affirmance  by,  when 539 

(/)  Judgment  upon  appeal. 
practice  and  proceedings  thereon 543-549 

{g)  General  profiitions  for, 

how  pleaded  generally 287 

on  special  verdict  and  on  plea  of  former  conviction 442 

on  an  informal  verdict 449 

motion  for  new  trial  must  be  made  before 466 

of  outlawry 818,  819 

effect  of  reversal  of 824 

in  special  sessions 717 

extent  and  character  of 717 

Judgment  Rolu 

how  made  up •  . .  • .  485 

Judicial  Notice. 

matters  of,  need  not  be  stated 286 

of  private  statute. 288 

Jugglers. 

are  disorderly  persons 890 

Jurisdiction. 

(a)  Of  Criminal  Courts.    (See  Courts.) 

(b)  When  and  how  to  object  to 823-331 

(e)  Local  jurisdiction  of  public  offenses 183-140 
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JxmiSDiCTiON  —  Continaed.  Section. 

defendant  absent  from  state  when  abortion  committed 188 

act  of  conspiracy  accompiisbed  wben  absent  from  state 188 

principal  in  anotber  wben  agent  committed  offense 188 

offenses  committed  near  boundary  line  of  counties 188 

on  board  vessel  navigating  river 136 

of  libel  against  newspaper 188 

ooncarrent jurisdiction l^U 

defendant  wben  discbarged  for  want  of 408 

facts  of,  to  be  sbown 287 

of  offense  on  board  cars 126,   187 

of  offense  near  boundary 135 

committed  in  several  counties 134,  140 

persons  leaving  state  to  commit  crime 183 

JUBOR.      See  Challenge. 

may  declare  bis  knowledge  on  trial  413 

wben  to  be  sworn  as  witness 413 

mast  not  express  an  opinion 415 

may  be  discuarged  wlien  sick 410 

JXTRT. 

trial,  jary  bow  formed 358 

court  to  cbar^A , 358 

pollingof 428,  450 

court  may  discbarge  for  want^of 402,  403 

duty  of  officers  as  to 412 

knowledge  of 413 

charge  to 420 

court  commenting  on  facts 430 

to  decide  wben , 421 

conduct  of,  after  cause  submitted 428-432 

court  may  discbarge  before  verdict,  wben 428 

coercion  of,  by  court 428 

separation  without  leave 465 

exclusive  judges  of  fact 419,  420 

may  view  premises 411 

must  receive  law  from  court 419 

accommodations  for 428 

mis-dfrection  of,  by  court 465 

ground  of,  new  trial 465 

verdict  by  lot,  effect  of 465 

in  court  of  sessions 45,  46 

of  physicians  see  Physicians 500,  501 

JUSTICBS. 

of  supreme  court  may  grant  stay,  etc 847 

courts  of,  wben  of  record 11 

of  justices'  courts 11 ,  132 

clerks  of 132 

of  peace  not  subject  to  impeachment 12 

may  hold  special  sessions 62 

of  peace  how  removed 182 

crimiiial  docket  of 220 


Kings  Coitntt. 

dty  court  of  Brooklyn 96 


Lake. 

crimes  committed  on 186 
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Law.  Section. 

effect  of  yerdict  oontnirj  to 465 

court  to  determine  ezoept  in  libel  emees 417--419 

LAWFUL  RX8I8TANCB. 

bf  whom  and  how  made 79-81 

LVOISLATURB. 

governor  must  report  pardons  to (HM 

maj  pardon  traitors 669 

LiBBL. 

in  newspaper 136 

indictment  for,  form  of 280 

jury  judges  of  law  and  fact  in« 418 

no  special  yerdict  in  cases  of 436 

LiCBNBES. 

how  revoked 30 

Lt  eutsnant-Governor. 

duiiesof 13.14.118,119 

may  be  inpeacbed 130 

LiMiTATlOiT.     See  Actions. 

Lunatic. 

relatives  of 914 

committee  of,  duties  of • 39 

M. 

Magibtratbb. 

defined  and  enumerated • 146,147,957 

exempted  from  liability,  when 159 

inability  of,  to  act 164 

crime  in  presence  of,  effect  of 182 

proceedings  before,  on  arrest  how  conducted 188 

must  allow  counsel  if  desired 189 

must  send  oflScer,  for  if  requested 189 

examination  by,  how  conducted 190 

nnlfss  bail  given  by  defendant 190 

must  complete  examination  at  one  session  except  for  cause 191 

CAunot  adjourn  more  than  two  d»vB 191 

may  commit  on  adjournment  or  discharge 192 

must  read  deposition  and  examine  witnesses 194 

must  issue  subpoenas  for  either  party 194 

must  inform  defendant  of  his  right  to  make  statement 196 

must  make  note  of  defendant's  waiver  in  minutes 197 

statement  to  be  in  writing  and  signed 1 90 ,201 

may  exclude  public 203 

may  discharge  defendant,  when  and  how 207 

when  to  commit 20t^ 

order  for  commitment,  form  of 209 

may  take  bnil.  wlien   ..  2H' 

moist  inform  defendant  of  his  rights  on  trial 211 

order  for  bail  on  commitment,  form  of 212 

must  make  commitment 213 

form  of 214 

may  compel  witness  to  give  undertaking  when,  how  given 215 

may  require  security  for  appearance,  when 216 

from  infants  or  married  women,  when 217 

may  commit  for  refusal  to  give  security 218 

conditional  examination  by  court  of  witness,  when 219,220 
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most  letam  depoiitioiift  to  oonrt,  when  and  how 221 

maj  examine  iiabituar criminal,  wlien 514 

with  or  withont  warrant 614 

who  may  take  bail  and  bow 550 

defendant  held  to  anBwer  must  give  bail 657,558 

may  examine  bail  on  oath  ae  to  saretiee 573 

may  receive  other  testimony  if  desired 574 

must  make  order  granting  or  refusing  in  all  cases 575 

form  of  order  allowing , . ,  575 

may  issue  subpcenas  for  grand  jury 508 

disposal  of  stolen  property  by,  when  and  how 685,687 

term,  signifies  what 147^  959 

Mark. 

included  in  term  signature,  when , 158 

Marshal. 

is  peace  officer,  when I54 

Mastbrs,  Apfrenticbs  and  Servants. 

practice  and  proceedings  regarding 927-940 

Matrimony. 

child  born  out  of 888 

Matter  of  Right. 

appeals,  when 520 

bail  on  appeal ,  when 553,  555 

when  not 553 

Mayor  of  City. 

to  preserve  order  at  public  meetings 100  ^ 

MlUBAOE. 

of  justice  of  session 49 

Military. 

when  governor  may  call  out 105 

when  and  how  called  out,  and  by  whom 111-115 

minister  of  gosi>el  to  be  present  on  execution  of  death  penalty 507 

I  MiNtrrss. 

of  grand  jury  to  be  kept 250 

of  challenge  in  judgment-roll 485 

Misconduct  in  Office. 

grand  jury  may  inquire  into 260 

of  juror,  ground  for  new  trial 465 

Misdemeanor. 

jurisdiction  of  special  sessions  in  cases  of 56,    57 

'  arrest  for  and  how  made 159 

bail  on,  how  taken 159 

arrest  in  night-time  for,  when  allowed 170 

w  bench  warrant  for 802 

"  second  application  for  removal  of  indictment  for,  effect  of 850 

judgment  on,  may  be  in  absence  of  defendant,  when 478 

five  convictions  for  habitual  criminal > 510 

bail  on,  before  conviction,  matter  of  right 558 

may  be  compromised,  when  and  how 668 

dismissal  of  action  a  bar,  when 678 

Mistakes. 

in  pleadings  and  proceedings,  effect  of 684 

Mitigatino  Circumstances. 

inquiry  by  court  before  judgment 483 
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576  Ihdex  to  C&i:jinal  Code. 

to  dimnifls  appeal,  how  made 533^  534 

in  arrest  of  judgment.      Bee  Judgment. 

MUHDBR. 

im  limitation  regarding 141 

pronecution  for,  when  commenced !!.!!!.!!!!!  141 

oncUargeof,  fact  not  allowed    !...'.'!.!..'!.'.'.'.'.'!.'  553 

N. 

Name. 

of  defendant  to  be  specified  in  warrant I53 

of  witnesBPs  to  be  indorsed  on  i  ndictment !!..'.!.*!!!!  271 

fictitious,  in  indictment,  effect  of  and  how  corrected .!!'.'.' . . . .' !..'.!!  277 
Newspaper. 

liljel  against...    , jgg 

New  Trials. 

ojer  and  terminer  maj  grant subd.  7     23 

court  of  sessions  mar  grant \\  subd.  14*    89 

on  special  verdict . .  *    !.'!!!!.'!!.",' '  443 

wlio  mav  ^rant !!!!.*!!!.*!!!  df{S\ 

in  what  cases  trial  court  may  grant .,.....*..  465 

effect  of  granting !...!.!'.!!!  464 

when  application  for,  to  be  made  before  judgment 466 

granted  by  appellate  court,  when 543 

effect  of  granting,  id 462    544 

when  court  of  appeals  will  grant,  in  capital  case .'. .','.. , .  .*  528 

in  special  sessioiiH.      Se«  Special  SenHiuiitf. 

New  Tore  City. 

magistrates  authorized  to  commit  children  to  institutions  in 147 

application  for  commission  in,  how  made 641 

disposal  of  property  stolen  in .•..•.••.. 691 

p)olice  jiiHtiwrt  in,  may  act  as  coroners,  when 789 

commissioners  of  charities  in 915 

New  York  Special  Sessions.     See  Courts 

Night-time. 

arrest  for  felony  may  be  made  in 170 

for  misdemeanor,  when  allowed  in 170 

Nolle  Prosequi. 

abolished  by  code 671,  673 

Not  Guilty. 

plea  of 883 

effect  of,  what  denied 838 

evidence  receivable  under  plea  of ! 889 

id.,  former  conviction,  etc.,  not  admissible  under  plea  of 889 

wlien  defendant  refunes  10  plead JSSO,  342 

verdict  of,  general,  effect  of 487 

plea  of,  by  corporation 681 

Notice  OF  Appeal. 

form  of 523 

service  of 622,523 

id.,  on  district  attorney 528 

>y  people  served  on  defendant 524 

publication  of,  when  and  how  made 524 

iffidavit  of  publication  of,  by  whom  made 525 

(vhen  filed,  completfs  appeal 525 

service  of,  on  counsel 587 
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Indkx  to  criminal  Code.  577 

NoncB  OF  Arouhsnt.  Section. 

oo  Bpecial  verdict,  how  made 441 

\n  supreme  court 685 

requisites  of 585,  536 

service  of , 537 

in  court  of  appeals 530 

may  be  served  on  counsel  for  defendant 537 

NniSANCR. 

abatement  of,  on  conviction 058 

o. 

Oath. 

of  members  of  court  of  impeachment,  how  administered 18 

of  police  justice,  how  taken .' 76 

officers,  on  retirement  of  jury,  must  be  sworn 421 

of  commissioners  to  inquire  into  sanitv,  character  of 658 

term  includes  affirmation .' 057 

Offickr. 

peace,  powers  and  privileges  of,  on  arrest 163 

|-        public,  not  to  act  after  impeachment 220 

;         crime  committed  on,  no  compromise  of 663 

in  state  department,  when  not  entitled  to  witness  fees 616 

Orlbans  County. 

grand  jurors,  how  chosen  in 230,  233 

Outlawry  of  Persons  Convicted  for  Treason. 

practice  and  proceedings  regarding 814-826 

OvRRSBERS  OF  PooR.    See  Bastard. 

Owner. 

delivery  to,  of  stolen  property 686,  688 

Otstsrb. 

unlawfully  removing,  a  misdemeanor 66 

P. 
Papers. 

what  jury  may  consider 425 

on  appeal,  how  disposed  of 582 

subpcena  for 613 

Pardon. 

when,  how,  and  by  whom  granted 602-608 

annual  report  by  governor 604 

Parents. 

practice  and  propeedings  regarding  absconding 021-026 

Payment. 

of  members,  court  of  impeachment 20 

of  the  expense  of  poor  witness G16 

costs  in  special  sessions,  how  paid 710 

of  costs  in  bastardy  cases 873 

Peace  Officer. 

definition  of 154,  066 

may  arrest  with  or  without  warrant,  when 168 

may  call  for  aid,  when 160 

may  arrfst  for  crime  in  his  presence  without  warrant. 177 

may  break  open  outer  door,  etc.,  when 175,  176,  177 

when  niny  arrest  at  niglit,  without  warrant,  on  suspicion 170 

must  inform  defeadaDt  of  autliority,  to  make  arrest 180 

may  take  prisoner  from  by-siander,  when ....•-. 181 


678  Index  to  Crimixal  Code. 

Peace  Officer  —  Continued.  Section. 

to  serve  subposnas 614 

duly  in  regard  to  stoien  property,  defined 685 

term  includefl  what 960 

People. 

prosecution  must  be  in  name  of 6 

challenges  by 870 

verdict  for 497 

may  appeal,  when 618 

appeal  by,  how  taken 5d4 

ia.,  does  not  stay  judgment 526 

Pbrjurt. 

grand  jurors  may  disclose  testimony  given  l)efore  tliem  on  charge  of,  266 

of  grand  juror  how  prosecuted 267 

indictment  for,  character  of 291 

Physicians. 

jury  to  examine  female  convict 500 

inquisition  must  l>e  signed  by 501 

to  be  present  at  execntions 507 

must  sign  certificate  of  death    606 

Place  of  Trial. 

changing,  at  common  law 844 

not  changed  because  judge  disqualified 844 

cliange  must  be  with  defendant's  consent 844 

what  must  be  shown  to  justify  changing. 844 

charge  should  be  proved  in  vicinity  where  fact  happened 355 

Pleading. 

previous  forms  of,  abolished 278 

rules  governing  uuder  Code 273 

first,  on  part  of  people,  is  indictment 274 

not  necessary  to  allege  that  petit  larceny  first  offense,  to  give  special 

sessions  jurisdiction 56 

private  statute 288 

Pleas. 

of  defendant,  kinds 888 

how  put  in 833 

form  of 884 

of  guilty,  how  put  in 885 

of  insanity,  how  pleaded » 336 

may  be  withdrawn,  when 387 

of  not  guilty,  effect  of 838 

what  evidence  receivable  under,  of  not  guilty,  must 889 

when  defendant  refuses  to  answer,  of  not  guilty,  entered 842 

in  special  sessions,  character  of 700 

of  guilty  obtained  by  fraud S85 

corporation  cannot  be  compelled  to  plead 835 

Police  Courts.    See  Courts. 

Police  in  Cities  and  Villages. 

organization  and  regulation 100 

to  attend  public  meetings 101 

to  be  notified  of  conviction  of  habitual  criminals 511 

Police  Justices.     See  Courts. 

may  hold  special  sessions 62 

powers  and  duties  of 74-  78 

by  whom  removed  from  oflBce   3,  12,  1 32 

legislature  may  abolish  or  abridge  term  of  office 132 

Polling  Jury. 

mode  of  and  who  may  require .* 450 


i 


Index  to  Criminal  Code.  579 

Poor  Personb.  Section. 

court  of  sessions  regarding 89 

who  may  apply  for  order  to  support  poor  relations 915 

county  court  to  hear  case,  when  and  how 916 

may  make  order  for  support  after  hearing  case 910 

support  may  be  apportioned  among  relatives,  when 917 

order  for  support,  what  to  contain  and  how  granted 918 

order  for  support  may  be  varied,  how 918 

costs  of  proceeding  for  support  of,  how  paid  and  enforced 919 

action  against  relatives  on  order  to  support 930 

parents  abandoninir  children,  how  proceeded  against 921 

id.,  property  may  bo  seized,  when 921 

warrant  for  id.,  how  granted 921 

id.,  seizuru  of  propt^rty  of,  how  executed 922 

transfer  of  property,  when  void 922 

confirmaiioa  of  seizure  of  id.,  direction  of  court  thereon 92<1 

warrant  for  seizure,  how  discharged 924 

sale  of  property  seized  and  application  of  proceeds} 923 

powers  of  superintendents  and  overseers  of  poor 926 

See  Witness. 
Prbonanct. 

of  female  convict,  proceedings  on 501,  502 

Presumption. 

of  law  not  to  be  stated  in  indictment 286 

effect  of  defendant's  neglect  or  refusal  to  testify 893 

defendant's  presumption  of  innocence 889 

PttlNTING. 

synonymous  with  writing 950 

Prison. 

duties  of  grand  jury  regarding 360,  Zul 

definition  of 600 

ke^^pers  of ^^ 

Prize  Fighting. 

statute  regarding 4 188 

Probation  Officer. 

appointment  and  duties 11a 

Proof. 

on  confession  of  defendant 895 

of  treason,  what  required 896 

of  conspiracy,  overt  act  necessary 898 

Property. 

taken  on  search  warrant,  receipt  for 808 

to  be  delivered  to  magistrate,  when 804 

inventory  of,  taken  on  warrant,  how 8C5 

escheat  of,  conviction  of  treason 818 

Property  Stolen  or  Eicbbzzled. 

disposal  of,  practice  regarding 685-691 

Probbcution. 

noseoond  prosecution  after  acquittal 9 

Pbobtitutb. 

vagrant,  when  887 

Public  Meetings. 

mayor  to  preside  at 100 

police  to  attend 101 

PiTBLic  Trial. 

right  of  defendant  to. 8 

Punishhbnt. 

only  on  conviction S 

regarding  master  of  foreign  vessel 074 


680  Ibsbz  to  Cbdonal  Cod& 

Quick  with  Child.  Section. 

when  female  convict  is 600 

proceeding  regarding • ....•••• 601 


R 

Railroad. 

crime  on 187 

RSABONABLB  DOUBT. 

defendant  entitled  to 389 

regarding  degree  of  crime 890 

certificate  of,  on  appeal (^7,  528 

Receipt. 

for  deposit  in  lieu  of  bail 586 

for  property  taken  under  search  warrant 803 

Rbcoonizancb.    See  Bail. 

Recommitment  of  Defendant. 

practice  regarding 599-606 

Reconsideration  of  Verdict 447,  448 

See  Verdict. 

RRC(>KDKU^<. 

f)f  NVw  York,  powers  of 58,     55 

in  cities 68*111 

See  Courts. 

Recording  Verdict. 

clerk  to  enter 451 

Relatives  of  Poor  Persons.     See  Poor  Persons. 

Remission  of  Forfeiture. 

generally * 697 

removal  of  criminal  action 848-353 

Reprieves,  Ck)MMUTATiON8  and  F ardons. 

general  provisions  and  practice 692-697 

Rescue.  _^_    ..„ 

when  allowed 186,  187 

Resistance. 

when  lawful  resistance  may  be  made «9 

party  in  danger  may  make 80 

extent  of o? 

when  by  other  parties 81 

to  process 102-117 

Right. 

appeals  as  matters  of *>4U 

bail  as  matter  of 653 

defendants ' ^ 

Riots. 

prevention  and  suppression  of •  •  •  103-117 

Rules  of  Evidence. 

same  as  in  civil  cases #••••  •.....•tt«««tt«t»«tt. •##•##•••»•  89 


Index  to  Cbiminai.  Codk.  581 

S. 

fiAliABT.                                                                                                          Section, 
of  police  juBticefl 78 

BcRUFLBs,  Conscientious. 

grounds  of  challenge 877 

Sbarch. 

of  premises  of  habitual  criminal,  how  uiade 614 

8BARCH  Warrant. 

definition  of 791 

grounds  for  issuing 792 

when  to  be  issued  and  how 793 

ezaminatioQ  before  issuing,  character  of 794 

depositions  to  be  tali  en  before  magistrate 794 

what  to  contain 795 

when  to  issue  warrant , 796 

form  of  warrant 797 

service  of,  by  whom  made 798 

outer  door  may  l>e  broken,  etc.,  open,  when 799,  800 

may  be  served  in  night,  when 801 

within  what  time  to  be  executed  and  returned 802 

receipt  to  be  given  for  property  taken  on  search 803 

property  delivered  to  magistrate,  how  disposed  of 804 

return  of  warrant 805 

form  of  return  of BOl 

inventory,  how  made 805 

copy  to  be  delivered,  to  whom 806 

proceedings  where  contest  is  made 807,  808 

Testoration  of  property  taken  on,  when  made 809 

papers  to  be  sent  to  county  court,  when 810 

misaemeanor  to  sue  out,  mHliciously 811 

misdemeanor  to  execute,  with  undue  severity 812 

person  or  prisoner  may  be  searched,  when 813 

Security  to  Keep  the  Peack. 

information  to  magistrate  of  threatened  crime 84 

examination  of  complainant,  by  luas^istrate,  how  made , .  85 

warrant  of  arrest,  when  to  issue  and  how 86 

proceedings  where  complaint  is  contested ST 

prisoner  discharged,  when « 88 

prisoner  may  be  required  to  give  undertaking,  when 89 

undertaking,  its  contents 89 

if  given,  prisoner  to  be  discharged 90 

if  not  given,  prisoner  to  be  committed  and  facts  stated 90 

person  committed  may  be  discliar^ed,  when 01 

undertaking  to  be  sent  to  county  court,  next  convening 92 

assault  or  threat  in  presence  of  court,  security  may  be  required 98 

person  bound  must  appear  at  county  court,  effect  of  failure 94 

to  be  discharged  if  complainant  does  not  appear 96 

proceedings  wiieu  boili  pariies  appear,  how  conducted 96 

i                           now  broken  and  effect  thereof 97 

^    liow  prosecuted  and  by  wliom 98 

except  as  herein  prescribed,  not  required 99 

must  be  on  information 84 

when  issued        gg 

abusive  language        !.!!!'.  86 

personal  disclosures       [[[[  qq 

.                             keeper  of  liouse  of  ill.fame      | . .  *  qq 

I                             what  cases  will  be  held  to  sureties       [  89 

landlord  may  be  held       q/q 

neglect  of  family [.['..  89 

weak  case 89 
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6^2  Index  to  Ckimikal  Code. 

Sbcuiiity  to  Keep  the  Pkace  —  Continued.  Section. 

yerdict  of  not  guilty 80 

drunkeunesd S9 

what  mittimus  must  state        90 

need  not  name  crime       • 90 

must  commit  on  refusal      90 

justice  cannot  take  sureties  siugly       9U 

Seizure  of  Profbrtt. 

of  parent  of  bastard  absconding 860 

for  support  of  deserted  cbildren 921-925 

Sbhate  and  Senators. 

as  court  of  impeacbmeut - 14-10,  130 

Serticb. 

of  Bubposna 014,  015 

out  of  county 618 

of  notice  of  appeal 522 

of  Tvarrant  of  arrest 155 

of  l>encU  warrant 478 

8B88I0N8,  Court  of.     See  Courts. 

Settlement.      See  Exceptions. 

Sheriff. 

duty  of  in  Albany  special  sessions 71 

may  execute  warrant  to  keep  the  peace,  when • . . .  • 86 

resistance  to  process,  powers  and  duties  of. 102 

may  apply  to  governor  for  aid,  when 105 

unlawful  assemblages  to  be  dispersed 106 

may  order  out  militia  if  necessary Ill 

warrant  of  arrest  may  be  directed  to 151 

is  a  peace  officer  by  law 154 

warrants  by  certain  j  ud^s  to 155 

warrants  by  other  magistrates 156 

commitment  to,  on  examination  when 193,214 

to  summon  additional  grand  jurors  when 230-232 

id.,  how  to  proceed 234 

Iwnch  warrant  to 301,477 

intentional  omission  to  summon  jurors,  effect  of 302 

must  provide  accommodation  for  jury 428.  424 

execution  of  judgment  by 486,  489 

powers  of,  on  execution 490 

execution  of  death ,  sentence  by 491 ,  509 

duty  when  convict  is  insane 490 

id.,  pregnant  female  conyict 500 

may  search  habitual  criminal  when 514 

may  subpo3na 614 

when  stolen  property  comes  into  his  possession,  duty  regarding (i86 

to  execute  judgment  of  special  sessions  when 725 

form  of  coroner's  warrant 781 

search  warrants  to  be  executed  by  him 791 

bastardy  warrants  id 841 

to  arrest  vagrants 890 

id.,  disorderly  persons 900 

to  furnish  report  to  secretary  of  state  of  nunSber  of  convictions. .  945,  946 

criminal  statistics ,  his  duty  regarding 946 

neglect  to  furnish,  eflTect  of 948 

Spbctal  Proceedtnos. 

parties  to,  how  desigfnated 95() 

this  Code  applicable  to 951 

entitling  affidavits  in 951 

jurisdiction  and  powers  of  court  in , 953 


Index  to  Criminal  Codb.  583 

Statb.                                                                                                 Section, 
leaving  with  criminal  intent 133 

8TATI8TIC8,  Criminal. 

district  attorney  to  furnish  statement  to  clerk 941 

magistrates  to  furnish  statement  to  clerk 942 

dens  to  furnish  statement  to  secretary  of  state 943 

penalty  for  neglect 944 

secretary  of  state  to  report  to  legislature 945 

secretary  of  state  to  furnish  forms. 946 

Btat  of  Procieedings. 

on  application  for  removal  of  action  how  granted 847 

section  495  does  not  api)ly  to 495 

on  appeal,  nature  of  bail 555,  556 

appeal  by  people  does  not  operate  as,  effect  of 526 

on  appeal,  how  obtained  ana  of  whom 1)27,  528 

certificate  of  reasonable  doubt,  effect  of 527,  580 

on  conviction  of  felony,  notice  necessary 529 

of  trial,  when  commission  issues 644 

on  judgment  of  special  sessions,  effect  of 758 

Stenoorafhbbs. 

in  New  York  general  and  special  sessions 55,    65 

examinations  by  magistrates  in  Brooklyn  may  be  taken  by,  as  depo- 
sition      60 

Stipulation. 

confesaion  made  on,  not  evidence 695 

St.  Lawrbncb  Ck>UNTY. 

additional  grand  jarors  in,  how  chosen 230,233 

Stolbn  Property. 

disposal  of,  by  officers  how  made 685-691 

Subornation  of  Perjury.     See  Perjury.  ^ 

SUBPCBNA. 

defiuiiionof 607 

who  may  issue 608 

by  district  attorney ,  when 609 ,610 

clerk  mast  issue  for  defendant  in  blank 611 

form  of 612 

for  books  and  papers 613 

by  whom  and  how  served 614,615 

out  of  county,  requisites  of 618 

disobedieuce  to,  how  punished 019,635 

on  conditional  examination 634 

in  courts  of  special  sessions. 729 

by  coroner,  effect  of 775»776 

Summons. 

form  of,  against  corporation 675-677 

against  master,  etc 03) 

Sunday. 
^  arrest  on 170 

Supreme  Court. 

its  jurisdiction 22 

process  of,  how  tested  and  directed 24 

Surrender. 

of  fugitive 827-837 


\ 


T. 

Technical  Errors. 

disregarded .......•••...••.. 542 
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584  Index  to  Cbiminal  Code. 

Tbbtimont.  Section. 

when  allowed  in  rebuttal S88 

regarding  treason 396»81>7 

conspiracy,  character  of 398 

of  accomplice,  effect  of 899 

what  jury  may  consider,  notes  of • • .  426 

exceptions  to,  etc 455 

on  new  trial ,  how  taken 464 

l>efore  coroner 77S 

Threats. 

confession  on. • CO'i 

TlHE. 

when  persons  bound  to  keep  peace  must  appear 04 

how  stated  in  indictment ,  degree  of  certainty 280 

to  prepare  for  trial  allowed  defendant 8o7 

to  serve  exceptions  may  be  enlarged  by  order 460 

id.,  as  to  amendments 460 

to  be  appointed  for  pronouncing  j  udgment  by  court 471 

id.,  at  least  two  days  after  verdict 472 

of  executing  death  penalty,  when 492 

id.,  to  be  certified  by  whom 506 

of  clerk  to  make  return  on  appeal 5S2 

of  commencing  criminal  actions 141-144 

Tramp. 

defined 887a 

Treason. 

no  conviction  for,  except  on  testimony  of  two  witaesaes  to  oyeti  act.. .  896 

proof  of  different  treasons  not  sufficient 896 

proof  of,  must  correspond  with  allegations  strictly 897 

Judgment  of,  outlawry  of  defendant  upon  conviction 814,826 

Treasurer,  County. 

to  receive  deposit  instead  of  bail,  when.  • . « 686 

to  give  certificate  of  deposit  in  all  cases 586 

to  apply  deposit   if  forfeited  by  defendant 580 

to  pay  expenses  of  poor  witnesses,  when 616 

to  receive  money,  etc,  from  coroner 785 

how  to  dispose  of  coroner's  receipts 786,787 

to  receive  money  in  bastardy  cases,  from  whom 881 

id.,  except  in  New  York 881 

Tbtal. 

defendant  entitled  to  speedy 8 

mode  of .'  854 

issue  of  fact  defined 854 

id.,  how  tried 855 

in  absence  of  defendant,  when  trial  may  proceed 856 

on  charge  of  felony  defendant  must  be  present 856 

on  appeal  person  need  not  be  present 856 

motion  to  quash 856 

(a)  Formation  of  jury. 

challenges  defined 859 

when  there  are  several  defendants 860 

challenges  to  panel  defined ' 861 

may  widve  right  of 861 

when  not  waived 861 

challenge,  upon  what  founded 862 

how  and  when  taken * 868 

cannot  be  alternative 868 

exception  may  be  taken,  bow  tried 864 

verification  of  cba11en$:e 864 

answer  not  to  be  verified 864 
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TsiAL  —  Continued.  Section. 

proceeding))  on  clerical 303 

amendment  of,  when  allowed 8d5 

denial  of,  how  made  and  trial  thereof 866 

who  may  be  examined  thereon 867 

if  allowed,  jury  to  be  discharged 368 

if  diBallowed.  jury  to  be  impaneled 868 

defendant  to  be  informed  of  right  of  ,to  Individual  juror 369 

.'kinds  of 870 

when  to  be  taken v 871 

peremptory,  defined . .  372 

number  of,  specified 873 

for  cause,  kinds 874 

must  have  requisite  property  at 874 

general  causes  of 375 

particular  causes  of 376 

implied  bias  grounds  of,  for 377 

(b)  Order  of  procedure  on, 

when  may  L>e  taken o77 

actual  biaa  and  when  to  be  taken 378 

exemption  not  ground  of 879 

causes  of,  how  stated  in 380 

exceptions  to  and  denial  thereof 381 

how  tried,  if  denied 382 

juror  may  be  examined  as  witness  on 383 

rules  of  evidence  on,  how  regulated 384 

order  of  taking  evidence  385 ,886 

jury,  how  formed 387 

to  be  sworn  before  hearing  cause. .  •   887 

prosecution  to  open 388 

defense  to  follow 388 

either  party  may  offer  rebuttal  evidence 388 

summing  up  and  judge's  charge  to  jury 388 

connsel  in  opening  must  state  facts  only 888 

innocence  presumed 880 

reasonable  doubt 380,  890 

joint  and  separate  trial 891 

separate  trials       891 

order  of  trial     ' 891 

may  be  convicted  of  different  degrees  '  ' .  •^  : 891 

may  demand  separate  trials 891 

rules  of  evidence  same  as  in  civil  cases *. 392 

id.  except  as  otherwise  prescribed 892 

defendant  may  testify  for  himself. . ; . . .    .   893 

id..refufw1  rreat*»fl  no  presumption  n'^ninat  l»h" J193 

iximpensatlon  of  witnesses 804 

confession  by  defendant 895 

treason,  evidence  of 396 

two  witnesses  to  overt  act  required 896 

proof  must  correspond  to  indictment,  strictly 397 

*  conspiracy,  evidence  on  trial  of,  what  required 398 

indictment  for,  form  of 898 

no  conviction  on  unsupported  evidence  of  accomplice,  cannot  be  had.  899 

higher  crime  proved,  effect  of 400 

proceeding  in  such  case,  new  indictment  may  be  had 401 

where  j urisdiction  fails,  effect  of 402 

where  facts  charged  constitute  no  defense,  defendant  discharged. . . .  402 

proceedings  in  such  case 403 

crime  committed  out  of  state,  how  punished ^ 408 

id. ,  in  another  county,  how  regarded 404 

notice  to  district  attorney  of  proper  county,  how  given 405 

74 


i 


\ 


5SG  Indkx  to  Cbihinal  Cods. 

Trial  —  Conti  nned.  Section . 

defendant  discharged,  when 406 

if  arrested,  proceedings  on 407 

proceedings  on  discharge  of  Jury 408,  409 

court  may  direct  acquittal  in  certain  cases 410 

jury  bound  by  direction  in  such  case 410 

jury  may  view  place  of  crime,  when  and  how 411 

juror  may  be  witness  on  trial,  when 418 

'    must  declare  his  knowledge  in  all  cases 418 

Jurors  may  separate,  when 414 

duty  of  officer  in  charge 414 

Jurors  not  to  converse,  when 415 

duty  of  court  to  instruct  as  to  not  conversing 415 

omission  not  ground  for  new  trial 415 

failure  to  admonish  jury  not  presumed 415 

juror  incapacitated  by  sickness,  effect  of 416 

court  must  decide  all  questions  of  law 417 

except  in  libel  cases 418 

right  of  defendant  to  except,  effect  of 410 

jury  must  receive  law  from  court 410 

charge  to  Jury 420 

exclusive  Judges  of  fact 420 

court  must  so  charge  them  if  requested 420 

may  decide  in  court  or  retire  for  deliberation 421 

defendant  on  bail  may  be  committed,  when 422 

{e)  After  cauie  is  submitted  to  jury. 

t'ury,  how  cared  for 
»oard  and  lodging 424 

may  take  exhibits  on  consent 425 

mav  take  papers  used  in  case  and  their  own  notes 426 

took  copy  of  statute 425 

should  not  have  judge's  minutes  of  trial 426 

may  ask  information 427 

court  may  decline  to  instruct  jury  as  to  extent  of  punishment 427 

prisoner  must  be  present ■ 427 

counsel  must  be  notified 427 

jury  when  discharged  before  agreement,  when 428 

reason  for  discharge  must  be  stated 429 

second  trial  after  discharge,  how  concluded 430 

court  may  adjourn  as  to  other  business 481 

final  adjournment  discharges 432 

(d)   Verdict.      See  Verdict 433-453 

discharge  after  acquittal,  when  granted. 452 

proceedings  on  conviction  general  or  special  verdict 453 

insanity,  acquittal  on  fact  to  be  stated .  454 

may  be  committed  to  asylum,  when 454 

(«)  Exceptions i. 455-461 

(/)  New  trial 462-466 

u. 

UNDBRTARINOi 

to  secure  peace,  form  of 92 

when  deemed  broken 97 

on  charge  of  venue  in  libel  cases,  how  given 138 

to  secure  appearance  of  witness,  form  of 216 

deposit  instead  of  bail 586 

by  infants  and  married  women,  when 217 

for  appearance  in  bastardy  proceedings,  when  required W4 


r 
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Index  to  Cbdonal  Code.  587 

UxDERTAKiNO  —  Continued .  Section. 

on  conviction,  form  of .         851 

hy  disorderly  person,  when  given 901 

how  forfeited 904 

how  proeecutpd , 905 

new  one  maj  be  required,  when..  • 900 

See  Bail. 

V. 

Yaorabts. 

classified  and  defined 887 

tramp  defined 887a 

proceedings  and  practice  regarding • 888-898 

Variance. 

in  proof  and  indictment 452 

Venue.     See^Place  of  Trial. 

Verdict. 

court  no  power  to  direct,  of  guilty 410 

court  may  direct  yerdict  of  aeqoittaL 410 

Jury  may  discharge  before 428 

reason  of,  must  be  stated 429 

effect  of,  not  appearing  when  called 488 

roust  be  rendercKi  in  presence  of  defendant,  when 484 

may  be  rendered  when  absent,  when 484 

how  talLen 485 

may  be  general  or  special • .  •  •  486 

(a)  O&neral  wrdict, 

definition  of 487. 

of  former  conyiction  or  aqoittal 4871 

proceedings  upon  general,  of  oonyiction 468 

when  more  than  one  degree  charged. 444 

may  convict  of  lesser 444 

may  convict  of  attempt 444 

may  convict  of  any  offense  included 445 

indictment  against  several 446 

acquit  as  to  some  and  convict  others 446 

jury  may  reconsider  when 447,  448 

judgment  on  informal  verdict 449 

polling  jury  on 460 

recording 451 

discharge  of  defendant  after  acquittal,  how  granted 462 

when  defendant  remanded  on  eeneral  verdict  against  Lim 458 

of  acquittal  for  insanity  how  given  454 

id.,  jury  to  state  the  fact  with  verdict 454 

court  may  commit  defendant  to  state  lunatic  asylum,  when 454 

contrary  to  law,  new  trial  for,  on  order 465 

former,  not  to  be  mentioned  on  new  trial 464 

clearly  against  evidence 4G5 

by  lot,  new  trial  for 465 

lawful,  erroneous  judgment  on,  may  be  corrected  on  appeal 543 

in  special  sessions  not  cause  for  appeal, when 750 

of  coroner's  jury,  how  given 777 

(b)  Special  verdict. 

definition  of 488 

how  rendered 480 

need  not  be  formal 440 

how  brought  to  agreement,  and  when 441 

judgment  thereon 442 

defective  thereon 448 

defendant  remanded  on  special  verdict,  when 458 


688  Index  to  Cbiminal  Code. 

Warraht  of  ARRE8T.  Seetion. 

by  whom  issued 146.  147 

practice  and  proceedings  on  generally 14d-160 

See  Arrest. 

WlTMRBS  OR  WITMB86B8. 

rigbt  of  defendant  to  produce 8 

may  croe8<examine  hostile 8 

subpoeoas  of 194 

defendant  may  confront 196 

witnesses  may  be  kept  apart 20d 

testimony  of,  to  be  reduced  to  writing 204 

and  authenticated 907 

undertalilng  may  be  required  of 215-217 

(a)  Conditional  examination  of. 219,  620.  621 

general  practice  and  proc«>-edingB  regarding. '.620-635 

witness  may  be  challenf^ed  as  juror 239 

indictment  to  be  indorsed  by  names  of 271 

may  testify  in  his  own  belialf.when 393 

compensation  of  394 

(P)  Compelling  aUendanee  of . 
general  practice  and  proceedings  regarding 607-619 

(c)  Examination  of  on  eommittion . 

general  practice  regarding 636-667 

(d)  Mi^eUaneous  promtion»  regarding . 

on  coroner's  inquest 775 

compelling  attendance  of ,  on 776 

mother  of  bastard  may  be 556 

of  execution  of  tliat  penalty,  who 507 

compensation  of 394 

subpoena  for 608,  609 

for  grand  jury 600 

form  of  subpoena  for 612 

for  poor  people,  how  paid 616,  617 

out  of  county,  how  compelled  to  attend 618 

disobedience ,  how  punished 619 

when  officer  in  state  department  not  entitled  to  fees 616 

Words. 

construction  of,  in  indictments 282 

construction  in  this  code 955-961 

Writing. 

includes  printing 956 

Writs. 

of  error  and  certiorari  abolished 515 
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CODE  OF  CRIMINAL  PROCEDURE. 


A 

Affidaytt  :  Pii09 

showing  handwriting  of  jastioe • 868 

to  flet  aside  indictment 880 

for  setting  aside  search  warrant 422 

of  handwriting  of  justice  issuing  warrant • . .  i .  446 

for  new  trial 457 

on  motion  for  arrest  of  judgment 457 

of  publication  of  notice  of  appeal 461 

to  obtain  order  to  examine  witness  conditionally 472 

of  serving  summons  on  corporation ^ 476 

to  accompany  application  for  requisition 486 

application  for  requisition  on  affidavit 486 

Afpbal: 

notice  of,  bj  defendant 460 

notice  of,  by  people 460 

affidavit  for  publication  of  notice  of 461 

notice  of  application  for  certificate  on  appeal 462 

Afprbitticb  : 

complaint  against 509 

warrant  of  arrest 510 

Afplioatioiv  : 

of  district  attorney  for  requisition 486 

affidavit  to  accompany 486 

for  requisition  for  fugitive  on  affidavits 486 

certificate  of  magistrate  to  be  attached 487 

to  inquire  regarding  bastardy  charge 488 

for  order  to  support  poor  relative 508 

for  removal  of  indictment 850 

Abgumbmt : 

notice  of 462 

Attachmbitt  : 

against  witness  disobeying  subpoena  in  special  sessions 480 

against  witness  disobeying  subpoena  in  police  court 480 

against  witness  in,  generally 482 

return  to,  by  ooronere •  .  • . .  488 

for  disobeying  subpoena  as  for  contempt  .   ..• 502 

See  Bastardy ;  Coroner's  Inquest ;  Grand  Jury. 

AllTHBNTICATION  : 

of  statement 866 

of  testimony 868 

B. 

Bail: 

certificate  denving  application  for 464 

Id.,  grantini?  bail 464 
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Bail — Continued.  Tagp 

undertaking  of 464 

order  allowing  or  disallowing 466 

order  to  discharge  prisoner  on  giving  bail 466 

order  for  recommitmeat  after  forfeiture  of  bail 470 

undertaking  of  bail  on  recommitment 470 

Bastardy  Procbbdingb  : 

application  to  inquire  regarding  charffo  of 488 

examination  of  mother  of,  before  birth 488 

afterbirth 488 

warrant  of  arrest  of  father  of  bastard 489 

indorsement  to  be  made  on  warrant,  etc 489 

indorsement  to  be  made  where  warrant  is  executed  in  another  county  490 
undertaking  in  ba:i tardy  case,  when  warrant  is  executed  in  another 

county 480 

aimilar  bond  to  special  sessions 490 

certificate  to  be  indorsed  on  warrant  on  discharge 491 

subpoena  in 4tl 

order  of  filiation  in 491 

on  adjournment  in 492 

warrant  of  commitment  in 498 

of  discharge  in 494 

summons  to  mother  of  bastard  child 495 

order  to  compel  mother  to  qupport 495 

warrant  to  commit  mother  of  bastard 496 

bond  to  be  given  mother  of  bastard  child 497 

warrant  to  commit  mother  for  refusing  to  disclose  name  of  father. . . .  497 

order  reducing  amount  directed  to  be  paid  by  father 498 

notice  bv  superintendent  of  poor,  etc.,  of  motion  to  increase  amount 

named  in  order  of  filiation 499 

notice  to  overseers,  etc.,  to  reduce  amount 499 

notice  of  appeal  in,  from  order  of  filiation 500 

subpoena  on  appeal 500 

Bbnch  Warrant  : 

general  form 879 

in  misdemeanors 880 

indorsement  on,  in  bailable.case 880 

indorsement  on,  in  taking  bail .  880 

after  conviction 458 

Bond  : 

for  adjournment 872 

id.,  in  bastardy  case 492 

by  mother  of  bastard  child 497 

Bill  of  Excbptionb. 456 

0. 

Calendar: 

of  prisoners  at  Jail ,«,.  602 

Case: 

notice  to  settle   , 466 

order  enlarging  time  to  settle 456 

Cbrttficatb  : 

C&rHflecUeofhail: 

of  execution  of  death-warrant 459 

of  judge  as  to  reasonable  doubt,  etc 462 

denying  application  of  bail 464 

granting  application  for  bail 464 

of  conviction 476 

to  be  added  to  mittimus    478 

to  be  attached  to  application  for  requisition 487 

"  of  county  clerk  on  application  for  requisition 487 

to  be  indoraed  upon  warrant  upon  discharge  in  bastardy  case 491 


^ 


Index,  to  Fobms.  591 

Cballbngb  ;  Page 

to   panel 888 

for  actual  bias 884 

for  implied  bias 884 

Clbrk,  Cotjnty  . 

certificate  to  be  attached  to  application  for  requisition 487 

statement  of  conyictions  by 514 

clerk's  return  of  certificate  of  convictions 811 

Ck>lCMIB8I0NBR8  : 

inquisition  of.  in  cases  of  insanitj » ^ . . .    504 

oath  of 504 

Ck>icMiT : 

order  to  commit 880 

CSOMMITMBNT : 

form  of 874 

for  examination 886 

order  for  commitment  without  bail 868 

for  further  examination 871 

of  disorderly  person 426 

on  warrant  for  felony 447 

on  charge  of  intoxication 451 

to  special  sessions 479 

Commutations: 

of  sentences,  table  of 581 

Ck)MPLAINT  : 

against  apprentice  or  servant • . «  509 

See  Inquisition. 

COMPROMIBB  OF  MiSDBMBANOR  : 

acknowledgment  of  satisfaction  by  prosecutor 478 

warrant  of  discharge  on 475 

order  discharging  recognizance  on 475 

Conviction  : 

certificate  of 476 

record  of,  plea  of  guilty,  by  court 477 

id.,  no  request  regarding  trial 477 

clerk's  statement  of  convictions 510 

clerk's  return  of 514 

CONTBifFTB.      See  Attachment. 

CORONRR : 

subpoena  by 481 

oath  to  foreman  of  coroner's  jury 482 

of  other  jurors 482 

retam  to  attachment  by  coroner 488 

warrant  of 484 

recognizance  of  witness  at  inquest 494 

warrant  of  commitment  by 48C^ 

Corporation  : 

summons  on 474 

affidavit  of  serving  summons  on «  475 

Criminal  Statistics: 

instructions  as  to 511-^24 

D. 

Dbath  Warrant  : 

warrant,  death 459 

certificate  of  execaticm  of 459 

Dbmurrbr  : 

to  indictment 882 

answer  to 882 

Duchakge: 

indorsement  of,  when  defendant  is  in  court 868 

order  of,  when  dflVinlaiit  is  iu  jail , , 868 

for  waut  of  evidenct)    859 


592  Index  to  Fobms. 

DtflORDBRLT  Child  :  Pa«« 

information  against 405 

DiSORDBRLT  PbRSOK  : 

warrant  for 425 

return  to  warrant  against 425 

oommitment  of ,  426 

warrant  to  oommit  for  not  giving  aecaritj  to  support  children 441 

for  not  giving  security  to  support  wife 442 

District  Attornbt  : 

application  of,  to  governor  for  requisition 485 

precept  to  oyer  and  terminer 500 

proclamation  on  precept 600 

notice  to,  of  execution,  commission  of  insanity 604 

statement  of  conviction  by  notice  to,  of  commitment  of  fugitive 865 

E. 

Extradition: 

treaty  between  Great  Britain  and  United  States 512 

F. 

PUGITIVE  : 

warrant  of  arrest  of  fugitive  from  anotlier  state 865 

commitment  of  fugitive 965 

notice  to  district  attorney  of  commitment  of  fugitive 865 

notice  to  governor 865 

a. 

OOYERNOR : 

district  attorney's  application  to,  for  requisition o 485 

Grand  Jury  : 

oath  of  foreman 878 

oatli  of  jurors .^ 878 

order  to  draw 878 

order  for  board  of  supervisors  to  draw « 879 

indorsement  of  clerk  of  board  upon 879 

I. 

Ikdictmbnt  ! 

general  form  of • • 879 

affidavit  to  set  aside  indictment • .  880 

order  setting  aside  indictment 881 

order  of  discharge,  if  new  indictment  be  not  found 881 

demurrer  to 882 

Indorsbmbnt  : 

indorsement  on  warrant  where  defendant  is  to  be  arrested  in  another 

countv 868 

for  discharge  of  prisoner 868 

to  be  made  on  statement  and  deposition  of  defendant  on  discharge. .  869 

on  statement  and  deposition  whera  £rime  is  bailable 869 

on  statement  and  deposition  where  defendant  is  believed  to  be  guilty,  870 

where  crime  is  bailable  and  bail  is  taken 870 

where  defendant  is  believed  to  be  guilty,  and  crime  is  not  bailable. . .  870 

on  deposition 476 

to  be  made  on  warrant  in  bastardy  case  when  arrest  is  made  in  another 

I  county 489 

Ihtormxtion  : 

general  form  of 262 

lor  false  pretenses 885 

for  misdemeanor 886 

for  dog  fighting 886 

for  bigamy 887 

for  an  affray 887 
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bOPOBMATION  —  CoDtm  ued.  ^*ts^ 

for  assault  Hod  Imttery 988 

for  keeping  bawdy  house 888 

for  violating  city  ordinance B88 

for  breach  of  peace 889 

for  aasaulting  an  officer 389 

for  acts  tendmg  to  create  breach  of  peace 390 

for  perjury 390 

for  arson,  first  and  second  degrees 891 

for  arson,  second  and  third  degrees 891 

for  refusing  aid  to  an  officer. 892 

for  interfering  with  officer 892 

for  larceny 898 

for  burglary,  first  degree,  and  larceny 898 

for  larceny  from  the  person 394 

for  robbery,  first  degree 394 

for  burglary  and  larceny 394 

for  receiving  stolen  goods 895 

for  embezzlement 895 

for  libel 896 

for  assault  with  sharp  and  dangerous  weapon 896 

for  seduction 897 

for  forgery 397 

against  disorderly  person  under  §  899,  Code  Crim.  Proc.,  subd.  1 898 

under  subd.  2 398 

under  subd.  8 899 

under  subd.  4 899 

under  subd.  6 899 

under  subd.  6 400 

under  subd.  7 400 

under  subd,  8 400 

under  subd.  9 401 

against  habitual  criminal  under  Code  Crim.  Proc.,  ^  512,  subd.  1 401 

against  vagrant  under  Code  Crim.  Proc.,  g  887,  subd.  1 402 

under  subd.  2 402 

under  pubd.  3 402 

under  subd.  4 408 

under  subd.  6 408 

under  subd.  0 403 

under  subd.  7 404 

under  subd.  8 404 

against  disorderly  child 405 

against  person  selling  chattels  under  Laws  1868,  chap.  280 406 

against  person  selling  material  left  for  manufacture,  under  L.  1881. .  405 

against  fighting  animals 406 

against  reckless  driving 406 

against  keeping  gambling  place 407 

against  keeping  place  for  fighting  animals 407 

against  confining  milch  cows  in  crowded  inclosure.  under  Laws  of  1864  40Q 

against  abandoning  maimed  creature  in  public  place 406 

against  wrongs  relatiu((  to  public  moneys 409 

against  person  permitting  child  to  beg 4OQ 

against  selling  mortgage,  personal  property 410 

against  setting  on  foot  fights  among  game  animals 410 

against  permitting  a  place  to  be  kept  for  fighting  dogs,  etc,   under 

Lawsofl867 4U 

against  person  arrested  without  warrant   for  committing  felony  in 

another  county 411 

against  public  intoxication 412 

for  assault  with  intent  to  ravish  a  woman  of  ten  years  and  over  .    . .  412 

for  seizure  of  gambling  apparatus 418 

for  assault  witli  intent  to  kill 414 

against  child  begging 414 

76 
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IVFOBMATION  — CODtinued.  FtKfO 

against  crime  of  m&jhem  for  aeareh  warrant  onder  S  703,  Code  Grim. 

Proc.,  Bubd.  1 416 

under  aabd.  2 416 

under  subd.  3  417 

for  assault  with  intent  to  kill 418 

for  niunJer  with  design 418 

for  felony  or  misdemeanor 417 

for  malicious  trespass. 417 

for  overdrivin/f ,  etc 417 

for  manslaughter  first  degree,  killine  unborn  quick  child 417 

for  allowing  disabled  animals  to  lie  In  highways 419 

for  carrying  creatures  in  a  cruel  manner 419 

for  muraer  committed  in  commission  of  felony 420 

for  murder  committed  by  act  dangerous  to  others, Laws  1876 420 

for  injury  to  animals  from  neglect 431 

for  maliciouB  mischief,  Laws  1877 481 

iKQUBflTB.      See  Coroner. 

Inquibitiok  : 

general  form  of 488 

examination  of  witness  to  be  attached  to 488 

of  commission  on  insane  person 604 

Inbanitt: 

order  of  court  when  person  is  acquitted  for 608 

id.,  appointing  commission  in  case  of 608 

inquisition  of  commission  on 604 

IHTOZICATION : 

information  for  public  intoxication 413 

warrant  to  commit  for 460 

commitment  on 461 

J. 

JuDOMSirr: 

of  court  of  special  sessions 476 

Jury: 

order  directing  to  be  summoned. 476 

Jurors  : 

list  of  persons  to  be  summoned  for 476 

oath  of 476 

N. 

New  Trial  : 

order  granting. 468 

Notice  : 

to  settle  bill  of  exceptions.'. ; 466 

to  district  attorney  of  motion  in  arrest  of  judgment 468 

notice  of  appeal  by  defendant 460 

id.,  by  people 460 

affidavit  for  publication  of  notice  of  appeal 461 

of  application  for  certificate  of  reasouablo  doubt 462 

of  argument 462 

by  superintendent  or  overseer  of  the  poor  that  application  will  be  to 

increase  amount  in  bastardy  case 409 

to  reduce  amount 499 

of  appeal  from  order  of  filiation 600 

to  district  attorney  of  execution  commission  in  case  of  insanity 604 

to  person  liable  to  support 608 

of  motion  for  removal  of  indictment 368 
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O. 

Oath!  Fii«e 

of  Juionip  special  aeosioiiB 476 

of  interpreter 4S3 

of  foreman  of  coroner's  jury 432 

of  other  juron 482 

of  commiaeion  to  inquire  in  case  of  insanity 504 

Order: 

setting  aside  indictment 881 

of  discharge  if  new  indictment  be  not  found « 881 

that  arrest  be  made  on  Sunday 426 

enlarging  time  to  settle  case 456 

of  publication  of  notice  of  appeal 461 

of  reversal  and  ordering  new  trial 463 

of  justice  as  to  notice  to  be  served  on  district  attorney  on  applying  foe* 

bail 468 

allowing  or  disallowing  bail 466 

to  discbarge  prisoner  on  giving  bail 466 

(  order  for  recommitment  of  foHfeiture  of  bail 470 

to  examine  witness  conditionally 472 

directing  jury  to  be  summoned.  ,1 475 

of  filiation  in 475 

to  compel  mother  to  support  bastard  child 495 

reducing  amount  to  be  paid  by  father  of  bastard 498 

warrant  for  seizure  of  property  of  al>sconding  father 498 

notiee  by  superintendent  tliat '. . . 

of  court  when  prisoner  is  acquitted  on  ground  of  insanity 503 

order  of  court  appointing  commission  to  inqdire  into 508 

for  order  to  support  poor  relative 608 

compelling  relative  to  support 509 

on  application  removing  indictment 865 

order  granting  stay  on  removal  of  indictment 857 

lo  commit ,, 880 

P. 
Puba: 

of  guilty 882 

I  of  demurrer 882 

of  guilty  of  lesser  crime 883 

of  not  guilty 888 

of  former  acquittal ....  883 

of  insanity 888 

Poor  Relative: 

application  for  order  to  support 508 

J  notice  to  persons  liable  to  support 506 

I  order  compelling  relative  is>  support 508 

Precept: 

district  attorney's  precept  to  supreme  court 600 

IP  proclamation  on , 501 

ratum  to 601 

Priboiters: 

calendar  of ,  at  jail 502 

order  of  court  when  prisoner  is  acquitted  on  ground  of  insanity 508 

Publication: 

affidavit  for  publication  of  notice  of  appeal 461 

order  of 461 

•  affidavit  of  publication 461 

R. 

Recognizance: 

of  disorderly  person 451 
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for  support  of  wife  and  children 452 

for  good  behavior  of  disorderlj  person 458 

id. ,  taken  after  commitment 454 

order  to  discharge,  on  oettiement  in  misdemeanor 474 

by  witness  at  coroner's  inquest 494 

to  accompany  order  on  removal  of  indictment 355 

to  keep  the  peace 359 

Removal  of  Iitdictments: 

notice  of  motion  for  the  removal  of  an  indictment  from  ooonty  oonrt 

to  supreme  court 858 

application  for  removal  of  indictment  before  trial r 858 

oraer  on  application  removing  indictment  from  county  court  to 

supreme  court , 855 

reoognizance  to  accompany  order  removing  indictment 855 

affidavit  to  obtain  order  for  stay 356 

order  granting  stay 857 

Rbturn  : 

to  warrant  of  arrest .^ 868 

where  all  defendants  cannot  be  found 864 

when  magistrate  is  absent 864 

when  magistrate  has  gone  out  of  office 864 

against  disorder!  v  person 426 

to  warrant  for  felony 447 

to  service  of  subpcena 472 

to  attachment  of  coroner ..•«...  488 

to  district  attorney's  precept 501 

RbQDISITION  ; 

district  attorney's  application  for 485 

affidavit  to  accompany 480 

Riot  Act  ; 

return  of  names  of  aiders  and  abettors  nnder  riot  act 861 

s. 

Sbarch  Warrant: 

information  for 415,  416 

affidavit  for  setting  aside 422 

search  warrant,  form  of 422,  428 

return  to. 428 

inventory  and  affidavit  thereto • 424 

receipt  for  property  taken  under •..••... 424 

Sbcretart  of  Statb; 

clerk's  statement  of  convictions  to M'~514 

Bhbriff's  Kbfort: 

of  criminal  statistics. 511 

Bfbcial  Verdict: 

form  of • 884 

notice  of  argument  on • 885 

BOBFOENAt 

to  investigate  whether  or  not  crime  has  been  committed 471 

duces  tecum 471 

under  section  612 • 471 

service  of ,  return  to 422 

by  coroner 481 

in  bastardy  case 491 

subpoena  on  appeal  in  bastardy  case 480 

Btatemicnt  : 

statement  of  defendant,  general  form 866 

authentication  of 867 

of  questions  by  justice • •  466 
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to  oorporation 474 

affidavit  of  serying  on 476 

to  mother  of  bastard  child 495 

summons  to  parent  to  attend  examination 507 

8to«ty:  ^'^ 

justification  of 405 

BURBTT  OF  THB  PEACE: 

information  for  the  purpose  of  obtaining  euretj  of  the  peace 

examination  of  complaint  on  foregoing  information 858 

warrant  of  arrest  on 858 

recognizance  to  keep  the  peace 859 

warrant  of  commitment  where  prisoner  refuses  to  give  suretj 859 

similar  warrant  where  offense  was  committed  in  presence  of  magistrate.  860 
warrant  to  release  prisoner  committed  under  either  of  the  foregoing 

warrants 861 

discharge  for  want  of  evidence 861 

T. 

TSSTIMONT : 

authentication  of • •  868 

u. 

Undbrtaktno  : 

to  appear  before  magistrate  issuing  warrant  when  taken  in  another 

county - 871 

to  grand  jury  in  case  triable  at  county  court •  878 

of  witness  to  appear,  etc,  without  sureties. ••  874 

of  bar 464 

lifter  indictment  for  misdemeanor 466 

of  bail  on  recommitment . .  470 

to  special  sessions .• 479 

to  special  sessions  held  by  recorder 479 

to  be  taken  by  justice  in  bastardy  case,  etc 490 

undertaking  of  parent,  master  or  guardian  of  vagrant  child. 506 

V. 

▼aabant; 

information  against 402,  408,  404 

warrant  against 480 

warrant  to  commit 481,  488 

to  commit  on  plea  of  guilty 486 

after  trial,  plea  of  not  guilty 440 

engagement  of  parent,  master  or  guardian  of  vag^nt  child 505 

undertaking  of  parent  of 506 

summons  to  parent  of. 607 

certificate  of  conviction,  vagrant 507 

VsiriRS: 

for  jury  in  special  sessions ••• 475 

w. 

Waitxr: 

entry  of,  by  Justice • 867 

Wabraht: 

warrant  of  arrest  —  general  form 869 

after  escape  or  rescue 864 

for  fugitive  from  another  state 865 

bench  warrant 879 

warrant  for  disorderly  person 425 

return  to 425 

to  oommit  child  under  sixteen  years,  plea  of  guilty 426 
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onder  laws  to  prevent  prize  fights 487 

for  seizure  of  gaming  apparatus • 428 

for  refusing  to  obey  subposna 428 

for  habitual  criminal • ' 429 

against  vagrant 480 

against  female  under  sixteen  living  in  house  of  prostitution 481 

to  commit  vagrant  child  having  parent,  guardian  or  master;  plea  of 

guilty 431 

on  plea  of  not  guilty 483 

warrant  to  commit  vagrant  child,  having  no  parent,  guardian  or  mas- 
ter on  plea  of  guilty  434 

to  commit  child  found  begging,  plea  of  guilty 436 

plea  of  not  guilty 488 

to  commit  a  vagrant  on  plea  of  guilty 439 

to  commit  vagrant  after  trial;  plea  of  not  guilty 440 

to  commit  disorderly  person  for  not  giving  security  to  support  his 

children;  plea  of  guilty • .  44l 

to  commit  f6r  not  giving  security  to  support  wife;  plea  of  not  guilty,  442 
to  commit  disorderly  person  for  not  giving  security  for  good  behavior 

after  plea  of  guilty 443 

after  a  plea  ot  not  guilty 445 

for  felony 446 

affidavit  proving  handwriting  of  justice  issuing  warrant 446 

return  to,  for  felony 447 

commitment  on  warrant  for  felony 447 

permission  to  execute  in  another  county •  447 

of  arrest  for  misdemeanor 447 

permission  to  execute  on  Sunday  or  in  night-time 448 

to  commit  child  under  sixteen  yean  of  age ;  plea  of  not  guilty  under 

Lawsof  1881 448 

against  child  begging 449 

to  commit  person  intoxicated  in  public  place . . . . « 450 

of  commitment  after  conviction 458 

death  warrant 459 

to  discharge  defendant  from  custody 478 

warrant  of  discharge  on  oompromiM 474 

coroner's  warrant 486 

of  commitment  by  coroner 485 

of  arrest  for  father  of  bastard.   469 

of  commitment  of  putative  father  in  bastardy  case 493 

of  discharge  in 494 

to  commit  mother  of  bastard  child 496 

to  commit  mother  for  refusing  to  disclose  name  of  father 497 

for  seizing  property  of  absconding  father 498 

of  arrest  of  apprentice 610 

Witness  : 

undertaking  of.  to  appear  without  sureties 874 

security  for  appearance  of 875 

order  that  witness  give  security 376 

commitment  of.  for  refusal 377 

warrant  of  commitment  when  witness  refuses  sureties 377 

affidavit  to  obtain  order  to  examine  conditionally 472 

order  to  examine 479 

examination  of,  to  be  attached  to  inquisition 483 

oath  of 482 


THE  STATUTORY  CONSTRUCTM  UW 

AS  AMSNDBD. 

LAWS  1892,  CHAP.  677. 

AK  ACT  relating  to  the  constraction  of  statutes  constitating 

chapter  one  of  the  general  laws. 
Approved  by  the  Qovernor  May  18, 1802.    Passed,  three-fifths  being  present. 
T,he  People  of  the  State  of  New  York^  represented  in  Senate 
<md  Asserrwly,  do  enact  as  follows : 

CHAPTER  I  OF  THE  GENERAL  LAWS. 
The  Statutory  Construction  Law. 

8BcnoN   1.  Short  title;  extent  of  application. 
2.  Property. 
8.  Real  property. 
4.  Personal  property.  \ 
6.  Person. 

6.  Judge. 

7.  Lunacy;  idiocy.  • 

8.  Gknder;  number;  tense. 

9.  Heretofore;  hereafter;  now. 

10.  Last;  preceding;  next;  following. 

11.  Folio. 

12.  Writing;  signature. 

13.  Seal. 

14.  Oath;  affldayit;  swear. 

15.  Acknowledge;  acknowledgment.  * 

16.  Bond;  undertaking. 

17.  Choose;  elect;  appoint. 

18.  Board  composed  of  one  person. 

19.  Meeting;  quorum;  powers  of  majority. 

20.  Service  of  notice  upon  board  or  body. 

21.  County  clerk;  register. 

22.  Village. 

28.  Sta*e. 

24.  Public  holiday;  half-holiday. 

25.  Year. 
20.  Month. 

27.  Day;  mode  of  computing  days;  nlfirht-time. 
88.  Standard  time. 

29.  Civil  and  criminal  codes. 

80.  Laws  of  England  and  of  the  colony  of  New  York. 

81.  Limiting  the  effect  of  repealing  statutes. 
I                82.  Effect  of  repeal  and  re-enactment. 

88.  Effect  of  revision  upon  laws  passed  at  same  seBslon  or  before 
revision  takes  effect. 


84.  Alterations  of  titles  and  head  notes. 

86.  Laws  repealed. 

86.  Time  of  Uking  effect. 

Section  1.  Short  title ;  extent  of  application. — This  chap- 
ter shall  be  known  as  the  statutory  construction  law,  and  is  appli' 
cable  to  every  statute  unless  its  generai  object,  or  the  context  of 
the  language  construed,  or  other  provisions  of  law  indicate  that  a 
different  meaning  or  application  was  intended  from  that  required 
to  be  given  by  this  chapter. 

§  2.  Property, — The  term  property  includes  real  and  personal 
property. 

§  8.  Real  property. — The  term  real  property  includes  real 
estiite,  lands,  tenements  and  hereditaments,  corporeal  and  incor- 
poreal. 

§  4  Personal  property. — The  term  personal  property  in- 
cludes chattels,  money,  things  in  action,  and  all  written  instruments 
themselves,  as  distinguished  from  the  rights  or  interests  to  which 
they  relate,  by  which  any  right,  interest,  lien  or  incumbrance  in, 
to  or  upon  property,  or  any  debt  or  financial  obligation  is  created, 
acknowledged,  evidenced,  transferred,  discharged  or  defeated, 
wholly  or  in  part,  and  everything,  except  real  property,  which 
may  be  the  subject  of  ownership.  The  term  chattels  includes 
goods  and  chattela 

§  5.  Person. — The  term  person  includes  a  corporation  and  a 
joint  stock  association.  When  used  to  designate  a  party  whose 
property  may  be  the  subject  of  any  offense,  the  term  person  also 
includes  the  state,  or  any  other  state,  government  or  country 
which  may  lawfully  own  property  in  the  state. 

§  6.  Judge. — The  term  judge  includes  every  judicial  officer 
authorized,  alone  or  with  others,  to  hold  or  preside  over  a  court 
of  record. 

§  7.  Lunacy;  idiocy. — The  terms  lunatic  and  lunacy  include 
every  kind  of  unsoundness  of  mind  except  idocy. 

§8.  Gender;  number;  tense.  —  Words  of  the  masculine 
gender  include  the  feminine  and  the  neuter,  and  may  refer  to  a 
corporation,  or  to  a  board  or  other  body  or  assemblage  of  persons ; 
and,  when  the  sense  so  indicates,  words  of  the  neuter  gender  may 
refer  to  any  gender.  The  term  men  includes  boys  and  the  term 
women  includes  girls. 

Words  in  the  singular  number  include  the  plural,  and  in  the 
plural  number  include  the  singular. 
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Words  in  the  present  tense  include  the  future. 

§  9.  Heretofore ;  hereafter ;  now. — Each  of  the  terms,  here- 
tofore, and  hereafter,  in  any  provision  of  a  statute,  relates  to  the 
time  such  provision  takes  effect  The  term  now  in  any  provision 
of  a  statute  referring  to  other  laws  in  force,  or  to  persons  in  office, 
or  to  any  facts  or  circumstances  as  existing,  relates  to  the  laws  in 
force,  or  the  person  in  office,  or  to  the  facts  or  circumstances  ex- 
isting, respectively,  immediately  before  the  taking  effect  of  such 
provision. 

§  10.  Last ;  preceding ;  next ;  following. — A  reference  to 
the  last  or  preceding  section,  or  other  provision  of  a  statute,  means 
the  section  or  other  division  immediately  preceding,  and  a  refer- 
ence to  the  next  or  following  section  or  other  division  of  a  statute 
means  the  section  or  other  division  immediutely  following. 

§  11.  Folio. — A  folio  is  one  hundred  words,  counting  as  a 
word  each  figure  necessarily  used. 

§12.  Writing;  signature. — The  terms  writing  and  written 
include  every  legible  representation  of  lettei-s  upon  a  material  sub- 
stance, except  when  applied  to  the  signature  of  an  instrument 
The  term  signature  includes  any  memorandum,  mark  or  sign, 
written  or  placed  upon  any  instrument  or  writing  with  intent  to 
execute  or  authenticate  such  instrument  or  writing. 

§  13.  Seal, — The  private  seal  of  a  person,  other  than  a  corpora- 
tion, to  any  instrument  or  writing  shall  consist  of  a  wafer,  wax  or 
other  similar  adhesive  substance  affixed  thereto,  or  of  paper  or 

other  similar  substance  affixed  thereto,  by  mucilage  or  other  ad- 
hesive substance,  or  of  the  word  "  seal,"  or  the  lettere  "  L.  S,," 

opposite  the  signature. 

A  seal  of  a  court,  public  officer  or  corporation  may  be  impressed 
directly  upon  the  instrument  or  writing  to  be  sealed,  or  upon  wafer, 
wax  or  other  adhesive  substance  affixed  thereto,  or  upon  paper  or 
other  similar  substance  affixed  thereto  by  mucilage  or  other  adhe- 
sive substanca  An  instrument  or  writing  duly  executed,  in  the 
corporate  name  of  a  corporation,  which  shall  not  have  adopted  a 
corporate  seal,  by  the  proper  officers  of  the  corporation  under  their 
private  seals,  shall  be  deemed  to  have  been  executed  under  the 
corporate  seal. 

§  14.  Oath ;  affldavit ;  swear. — The  terms  oath  and  affidavit 
include  eveiy  mode  authorized  by  law  of  attesting  the  truth  of 
that  which  is  stated. 

The  term  swear  includes  every  mode  authorized  by  law  for  ad- 


ministering  an  oath.  When  an  affidavit  is  authgrized  or  required 
it  may  be  sworn  to  before  any  officer  authorized  by  law  to  take 
the  acknowledgment  of  deeds  in  this  state,  unless  a  particular  offi- 
cer is  specified  before  whom  it  is  to  be  taken. 

§  15.  Acknowledge ;  acknowledgment. — When  the  execu- 
tion of  any  instrument  or  writing  is  authorized  or  required  by  law 
to  be  acknowledged,  or  to  be  proven  so  as  to  entitle  it  to  be  filed 
or  recorded  in  a  public  office,  the  acknowledment  may  be  taken 
or  the  proof  made  before  any  officer  then  and  there  authorized  to 
take  the  acknowledgment  or  proof  of  the  execution  of  a  deed  of 
real  property  to  entitle  it  to  be  recorded  in  a  county  clerk's  office, 
and  shall  be  made  and  certified  in  the  same  manner  as  such  ac- 
knowledgment or  proof  of  such  deed. 

The  term  acknowledge ^and  acknowledgment,  when  used  with 
reference  to  the  execution  of  an  instrument  or  writing  other  than 
a  deed  of  real  property,  includes  a  compliance  with  the  pro- 
visions of  this  section  by  either  such  proof  or  acknowledgment 

§  16.  Bonds ;  nndertaking. — A  provision  of  law  authorizing 
or  requiring  a  bond  to  be  given  shall  be  deemed  to  have  been 
complied  with  by  the  execution  of  an  undertaking  to  the  same 
effect 

§  17.  Choose;  elect;  appoint. — The  term  choose  includes 
elect  and  appofnt 

§  18.  Board  composed  of  one  person. — A  reference  to  sev- 
eral officers  of  a  municipal  corporation  holding  the  same  office,  or 
to  a  board  of  such  officers,  shall  be  deemed  to  refer  to  the  single 
officer  holding  such  office,  when  but  one  person  is  chosen  to  fill 
such  office  in  pursuance  of  law. 

§  19.  Meeting ;  qnorum ;  powers  of  majority.— Whenever 
three  or  more  public  officers  are  given  any  power  or  authority,  or 
three  or  more  persons  are  charged  with  any  public  duty  to  be  per- 
formed or  exercised  by  them  jointly  or  as  a  board  or  similar  body, 
a  maioritv  of  all  such  persons  or  officers  at  a  meeting  duly  held 
at  a  time  fixed  by  law,  or  by  any  by-law  duly  adopted  by  such 
board  or  body,  or  at  any  duly  adjourned  meeting  of  such  meeting, 
or  at  any  meeting  duly  held  upon  rensonable  notice  to  all  of  them, 
may  perform  and  exercise  such  power,  authority  or  duty,  and  if 
one  or  more  of  such  persons  or  officers  shall  have  died  or  have  be- 
come mentally  incapable  of  acting,  or  shall  refuse  or  neglect  to 
attend  any  such  meeting,  a  majority  or  the  whole  number  of  such 
persons  or  officers  shall  be  a  quorum  of  such  board  or  body,  and 


a  majorily  of  a  quorum,  if  not  less  than  a  majority  of  the  whole 
number  of  such  jKjrsons  or  ollicers,  may  perforin  and  exercise  any 
such  power,  authority  or  duty.  Any  such  meeting  may  be  ad- 
journed by  a  less  number  than  a  quorum."  A  recital  in  any  order, 
resolution,  or  other  record  of  any  proceeding  of  such  a  meeting 
that  such  meeting  had  been  so  held  or  adjourned,  or  that  it  had' 
been  held  uponsuch  notice  to  the  members,  shall  be  presumptive 
evidence  thei-eot 

§20.  SerTice  of  notice  upon  body  or  board.  —  When  a 
notice  is  required  to  be  given  to  a  board  or  body,  service  of  such 
notice  upon  the  clerk  or  chairman  thereof  shall  be  sufficient. 

§  21.  County  clerk;  register.— Any  act  done  in  pursuance 
of  law  by  the  register  of  a  county  shall  be  deemed  to  be  a  com- 
pliance with  anv  provision  of  law  authorizing  or  requiring  such  act 
to  be  done  bv  tne  countv  clerk  of  such  county,  and  any  instrument 
or  writing  filed,  entered  or  recorded  in  pursuance  oi  law  in  the 
office  of  tne  register  of  a  county,  shall  oe  deemed  to  be  a  com- 
pliance with  any  provision  of  law  authorizing  or  requiring  such 
paper  to  be  filled,  entered  or  recorded,  as  the  case  may  be,  in  the 
office  of  the  clerk  of  such  county. 

§  22.  Village. —  The  term  village  means  an  incorporated  village. 

§23.  State;  territory. —  The  term  state,  when  used  gener- 
ally to  include  every  state  of  the  United  States,  includes  also 
every  territory  of  the  United  States  and  the  District  of  Colnmbia. 
The  term  territory  when  used  generally  to  include  every  territory 
of  the  United  States,  includes  also  the  District  of  Columbia. 

§  24.  Public  holiday;  half-holidays. —  The  term  holiday  in- 
cludes the  following  davs  in  each  year :  The  first  day  of  January, 
-known  as  New  Year's  day ;  the  twelfth  day  of  February,  known 
as  Lincoln's  birthday  ;  the  twenty-second  day  of  February,  known 
as  Washington's  birthday ;  the  thirtieth  day  of  May,  Known  as 
Memorial  day  ;  the  fourth  day  of  July,  known  as  Independence 
day ;  the  first  day  Monday  oi  September,  known  as  Labor  day, 
and  the  twenty-fifth  day  of  December,  known  as  Christmas  day, 
and  if  either  oi  such  days  is  Sunday,  the  next  day  thereafter ; 
each  general  election  day  and  each  day  appointed  by  the  presi- 
dent of  the  United  States  or  by  the  governor  of  this  state  as  a 
day  of  general  thanksgiving,  general  fasting  and  prayer,  or  other 
general  religious  observances. 

The  term  half  holiday  includes  the  period  from  noon  to  mid- 
nigiit  of  each  Saturday  which  is  not  a  holiday. 

The  days  and  half  days  aforesaid  shall  be  considered  as  the 
first  day  of  the  week  commonly  called  Sunday,  and  as  public 
holidays  or  half  holidays,  for  all  purposes  whatsoever  as  regards 
the  transaction  of  business  in  tne  public  offices  of  this  state,  or 
counties  of  this  state. 

On  all  other  days  and  half  days  excepting  Sundays,  such  offices 
shall  be  kept  open  for  the  transaction  of  business. 

Amended.  Laws  1897.  chao.  614.     In  effect  Oct.  1.  1897. 
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§  25.  Year. — Time  shall  continue  to  be  computed  in  tins  state 
accoraing  to  the  Gregorian  or  new  style.  The  first  day  of  each 
year  after  the  year  1752  is  the  first  day  of  January,  according  to 
such  style.  For  the  purpose  of  computing  and  reckoning  the  days 
of  the  year  in  the  same  regular  course  in  the  future,  every  year, 
the  number  of  which  in  the  Christian  era  is  a  multiple  of  four,  is 
a  bisextile  or  leap  year  consisting  of  three  hundred  and  sixty-six 
days,  unless  such  number  of  the  year  is  a  multiple. of  one  hun- 
dred and  the  first  two  figures  thereof  treated  as  a  separate  number 
is  not  a  multiple  of  four,  and  every  year  which  is  not  a  leap  year 
is  a  common  year  consisting  of  three  hundred  and  sixty-five  days. 

The  term  year  in  a  statute,  contract,  or  any  public  or  private  in- 
strument, means  three  hundred  and  sixty-five  days,  but  the  added 
day  of  a  leap  year  and  the  day  immediately  preceding  shall  for 
the  purpose  of  such  computation  be  counted  as  one  day. 

In  a  statute,  contract  or  public  or  private  instrument,  the  term 
year  means  twelve  months,  the  term  half-year  six  months,  and  the 
term  a  quarter  of  a  year,  three  months. 

§  26.  Month. — In  a  statute,  contract  or  public  or  private  instru- 
ment^  unless  otherwise  provided  in  such  contract  or  instrument  or 
by  law,  the  term  month  means  a  calendar  month  and  not  a  lunar 
month.  A  number  of  months  after  or  before  a  certain  day  shall 
be  computed  by  counting  such  number  of  calendar  months  from 
such  day,  exclusive  of  the  calendar  month  in  which  such  day 
occurs,  and  shall  include  the  day  of  the  month  in  the  last  month 
so  counted  having  the  same  numerical  order  in  days  of  the  moath 
as  the  day  from  which  the  computation  is  made,  unless  there  b^ 
not  so  many  days  in  the  last  month  so  counted,  in  which  case  the 
period  computed  shall  expire  with  the  last  day  of  the  month  so 
counted. 

§  27.  Day  ;  mode  of  computing  days ;  night-time. — A  cal- 
endar day  includes  the  time  from  midnight  to  midnight  Sunday 
or  any  day  of  the  week  specifically  mentioned  means  a  calendar 
day.  A  number  of  days  specified  as  a  period  from  a  certain  day 
within  which  or  after  or  before  which  an  act  is  authorized  or  re- 
quired to  be  done  means  such  number  of  calendar  days  exclusive 
of  the  ciilendar  day  from  which  the  reckoning  is  made.  Sunday 
or  a  public  holiday  other  than  a  half- holiday  must  be  excluded 
from  the  reckoning  if  it  is  the  last  day  of  any  such  period,  or  if 
it  is  an  intervening  day  of  any  such  period  of  two  days.  In 
computing  any  specified  number  of  days,  weeks  or  months  from 
a  specified  event,  the  day  upon  which  the  event  happens  is  deemed 


the  day  from  which  the  reckoning  is  made.  The  day  from  which 
any  specified  number  of  days,  weeks  or  months  of  time  is  reck- 
oned shall  be  excluded  in  making  the  reckoning.    ITight-time 

includes  the  time  from  sunset  to  sunrise. 
Amended  Laws  1894,  ch.  447 ;  in  effect  May  4,  1894 

§  28.  Standard  time. — The  standard  time  throughout  this 
state  is  that  of  the  seventy -fifth  meridian  of  longitude  west  from 
Greenwich,  and  all  courts  and  public  officers,  and  legal  and  official 
proceedings,  shall  be  regulated  thereby.  Any  act  required  by  or 
in  pursuance  of  law  to  be  performed  at  or  within  a  prescribed 
time,  shall  be  performed  according  to  such  standard  time. 

§  29.  CiTil  and  Criminal  Codes. — The  term  Civil  Code  means 
the  Code  of  Civil  Procedure  The  term  Criminal  Code  means  the 
Code  of  Criminal  Procedura 

§  30.  Laws  of  England  and  of  the  colony  of  New  York.— 

A  statute  of  England  or  Great  Britain  shall  not  be  deemed  to  have 
had  any  force  or  effect  in  this  state  since  May  1,  1788.  Acts  of 
the  legislature  of  the  colony  of  New  York  shall  not  be  deemed 
to  have  had  any  force  or  effeat  in  this  state  since  December  29, 
1828. 

The  resolutions  of  the  congress  of  such  colony  and  of  the  con« 
yention  of  the  state  of  New  York,  shall  not  be  deemed  to  be  the 
laws  of  this  state  hereafter. 

§  31.  Limiting  the  effect  of  repealing  statutes.— The  re^ 
peal  hereafter  or  by  this  chapter  of  any  provision  of  a  statute, 
which  repeals  any  provision  of  a  prior  statute,  does  not  revive  such 
prior  provision.  The  repeal  hereafter  or  by  this  chapter  of  any 
provision  of  a  statute,  which  amends  a  provision  of  a  prior  statute, 
leaves  such  prior  provision  in  force  unless  the  amendatory  statute 
'be  a  substantial  re-enactment  of  the  statute  amended.  The  repeal 
of  a  statute  or  part  thereof  shall  not  affect  or  impair  any  act  done 
or  right  accrumg,  accrued  or  acquired,  or  liability,  penalty,  for- 
feiture or  punishment  incurred  prior  to  the  time  such  repeal  takes 
effect,  but  the  same  may  be  asserted,  enforced,  prosecuted  or  in- 
flicted, as  fully  and  to  the  same  extent  as  if  such  repeal  had  not 
been  effected ;  and  all  actions  and  proceedings,  civil  or  criminal, 
"Commenced  under  or  by  virtue  of  any  provision  of  a  statute  so  re- 
pealed, and  pending  immediately  prior  to  the  taking  effect  of  such 
repeal,  may  be  prosecuted  and  defended  to  final  effect  in  the 
same  manner  as  tliey  might  if  such  provisions  were  not  so  re- 
l)ealed. 
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§  82.  Effect  of  repeal  and  re-enactment. — The  provisions  of 

a  law  repealing  a  prior  law,  which  are  substantial  re-enactments  of 

provisions  of  the  prior  law,  shall  be  construed  as  a  continuation 

of  such  provisions  of  such  prior  law,  and  not  as  new  enactments. 

If  any  provision  of  a  law  be  repealed  and,  in  substance,  re-enacted, 

a  reference  in  any  law  to  such  repealed  provision  shall  be  deemed 

a  reference  to  such  re-enacted  provision. 
Amended  Laws  1894,  ch.  448 ;  in  effect  May  23,  1894. 

§  88.  Effect  of  revision  upon  laws  passed  at  same  session 
or  before  revision  takes  effect. — No  provision  of  any  chapter 

of  the  revision  of  the  general  laws,  of  which  this  chapter  is  a  part, 
shall  supersede  or  repeal  by  implication  any  law  passed  at  the 
same  session  of  the  legislature  at  which  any  such  chapter  was  en- 
acted, or  passed  after  the  enactment  of  any  such  chapter  and  be- 
fore it  shall  have  taken  effect ;  and  an  amendatory  law  passed  at 
such  session  or  at  any  subsequent  session  begun  before  any  such 
chapter  takes  effect,  shall  not  be  deemed  repealed,  unless  specifi- 
cally designated  in  the  repealing  schedule  of  such  chapter. 

§  84.  Alterations  of  titles  and  head  notes. — If  the  title  of 
any  article  or  other  division  of  a  statute,  or  the  head  note  of  a  sec- 
tion shall  be  amended  or  repealed  in  the  body  of  the  statute,  or  if 
a  new  article  or  other  division  having  a  title,  or  a  new  section 
having  a  new  head  note  be  added  to  a  statute,  the  corresponding 
title  or  head  note,  if  any,  in  an  abstract  of  contents  at  the  begin- 
ning of  the  article  or  other  division  of  the  statute  shall  be  deemed 
to  be  correspondingly  amended  or  repealed,  although  there  be  no 
express  reference  thereto. 

§  35.  Laws  repealed. — Of  the  laws  enumerated  in  the  schedule 
hereto  annexed,  that  portion  specified  in  the  last  column  is  re- 
pealed. 

§  86.  Time  of  taking  effeet. — This  chapter  shall  take  effect 
immediately. 
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LAWS  1881,  CHAPTER  676. 
AN  ACT  TO    ESTABLISH   A   PENAL  OODE. 

Passed  July  26,  1881;  three-fifths  being  present. 

Tke  People  of  the  State  of  New  YorJc^  represevUed  in  Senate 
a/nd  Assemoh/^  do  enact  ae  follows : 

PRELIMINARY  PROVISIONS. 
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2.  Its  effect. 
8.  Definition  of  *' crime." 

4.  Division  of  crimes. 

5.  Definition  of  felony. 

6.  Definition  of  misdemeanor. 

7.  Objects  of  the  Penal  Code. 

8.  Procedure. 

9.  Convictions  must  precede  punishment. 

10.  Jury  to  find  degre'e  of  crime. 

11.  General  rules  of  construction  of  this  act. 

12.  Of  sections  declaring  crimes  punishable. 
18.  Punishments,  how  determined. 
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16.  Punishment  of  misdemeanors  when  not  fixed  by  statate. 
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2         .  The  Penal  Code 

Section  1.  Title  of  Code. — This  act  shall  be  known  as  the 
Penal  Code  of  the  State  of  New  Yoke. 

This  Code  is  intended  as  "  a  revision  of  prior  laws  in  respect  to  crimes  and 
their  paniBhment,  and  as  a  substitute  for  the  scattered  and  fragmentary  legis- 
lation which  preceded  it."  People  v.  Jaehne,  108  N.  Y.  198;  4  N.  Y.  Cr. 
Rep.  479;  Matter  of  HaUenbeek,  65  How.  Pr.  401;  1  N.  Y.  Cr.  Rep.  487,  note. 

And  is  to  be  construed  with  reference  thereto.  People  ▼.  Stevens,  109  N.  Y. 
162;  People  v.  Richards,  108  id.  144. 

And  with  the  presumption  that  no  change  was  intended  unless  the  statute 
is  explicit  and  clear  in  that  direction.  People  v.  Palmer,  109  N.  Y.  110.  S.  P.» 
Fitzgerald  v.  Quann,  109  N.  Y.  445. 

Crimes  defined  thereby  and  committed  after,  etc.,  must  be  punished  accord- 
ing to  its  provisions  and  not  otherwise.  Matter  of  HaUenbeck,  65  How.  Pr. 
402;  1  N.  Y.  Cr.  Rep.  437;  McTameney  Case,  30  Hun,  506;  18  Abb.  N.  C.  66 
60  How.  Pr.  75. 

Punishments  imposed  bj  previous  acts  are  to  be  deemed  repealed  whenever 
inconsistent  with  this  Code.  MatUr  of  Hallenbeck,  65  How.  401;  IN.  Y.  Cr. 
Rep.  437;  People  v.  McTameney,  30  Hun,  506;  13  Abb.  N.  C.  56;  66  How; 
Pr.  75. 

It  must  be  construed  in  connection  with  provisions  of  the  Code  of  Criminal 
Procedure  bearing  upon  the  same  subject.     People  v.  Rugg,  98  N.  Y.  551. 

§  2.  Its  effect. —  No  act  or  omission  begun  after  the  beginning 
of  the  day  on  which  this  Code  takes  effect  as  a  law,  shall  be 
deemed  criminal  or  punishable,  except  as  prescribed  or  authorized 
by  this  Code,  or  by  some  statute  of  this  State  not  repealed  by  it. 
Any  act  or  omission  begun  prior  to  that  day  may  be  inquired  of, 
prosecuted  and  punished  in  the  same  manner  as  if  this  Code  had 
not  been  passed. 

See  Fed.  Const. ,  art.  1,  §  10,  subd.  1.  This  section  abolishes  all  common- 
law  offenses.     Section  719,  post,  is  substantially  to  same  effect. 

This  Code  took  effect  Dec.  1,  1882,  §  727,  post. 

This  Code  contains  no  general  clause  repealing  prior  statutes  covering  the 
subject  embraced  in  its  provisions.     People  v.  Jaehne,  108  N.  Y.  198. 

Operation  of,  limited  to  subsequent  offenses.  People  v.  Raymond,  82  Hun, 
123;  People  v.  Sadler,  97  N.  Y.  146;  8N.  Y.  Cr.  Rep.  474;  Darrow  v.  Family 
Fund  Society,  42  Hun,  249;  Jaehne  v.  People,  128  U.  S.  189;  6N.  Y.  Cr.  Rep. 
237;  People  v.  Mortimer,  46  Cal.  114. 

In  PeojiU  v.  Beckwith,  108  N.  Y.  67;  7  N.  Y.  Cr.  Rep.  146,  it  was  held, 
that  this  section  does  not  relate  to  or  include  the  evidence  which  may  be  ^ven, 
or  the  degree  of  proof  required  to  convict,  and  does  not  affect  the  provisions 
of  section  181  of  the  Code  of  Criminal  Procedure. 

But  does  relate  to  the  punishment.     People  v.  O^Neil,  109  N.  Y.  261. 

The  statute  (Act  1862,  chap.  874,  §  3),  relating  to  assault  with  Intent  to  steal, 
was  not  repealed  by  this  Code.     People  v.   Bernardo,  1    N.  Y.  Cr.  Rep.  245. 
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But  was  by  Act,  1886,  chap.  5W,  p.  842.     See  People  v.  Moran,  64  Hun,  279;  7 
N.  Y.  Cr.  Rep.  884. 

The  provisions  of  the  Revised  Statutes  relative  to  contumacious  witnesses 
were  not  superseded  and  abrogated  by  this  Code.  People,  ex  rel.  McDonald^ 
V.  Keeler,  99  N.  Y.  474;  2  N.  Y.  Cr.  Rep.  108;  38  Hun,  589. 

The  Code  of  Criminal  Procedure  (§§  899,  etc.)  also  creates  offenses  and 
prescribes  punishments. 

It  is  a  principle  of  universal  jurisprudence  that  laws  civil  and  criminal  must 
be  prospective,  and  cannot  have  a  retroactive  effect.  Van  Valkenhurgh  v. 
Torrey,  7  Cow.  252;  Sayre  v.  WUner,  8  Wend.  661;  Van  Rensselaer  v.  Wimer, 
12  id.  490.     See  5  Crim.  L.  Mag.  825;  20  Am.  Law  Reg.  (N.  S.)  681. 

In  Kring  v.  State,  107  U.  S.  221;  27  Alb.  L.  J.  347,  it  was  held,  that  any 
law  is  an  ex  post  facto  law  within  the  meaning  of  the  Constitution,  passed  after 
the  commission  of  a  crime  charged  against  a  defendant,  which  in  relation  to 
that  offense  or  its  consequence  alters  the  situation  of  the  party  to  his  disad- 
vantage; and  no  one  can  be  criminally  punished  in  this  country  except  accord- 
ing to  a  law  prescribed  for  his  government  by  the  sovereign  authority  before 
the  imputed  offense  was  committed  and  which  existed  as  a  law  at  the  time. 
It  was  also  held  in  the  same  case  that  the  distioction  between  retrospective 
laws  which  affect  the  remedy  or  mode  of  procedure,  and  those  which  operate 
directly  on  the  offense  was  unsound,  where,  in  the  latter  case,  they  affect  to  his 
serious  disadvantage  any  substantial  right  which  the  party  charged  with  crime 
had  under  the  law  as  it  stood  when  the  offense  was  committed. 

An  ex  post  facto  law  is  one  which  imposes  a  punishment  for  an  act  which 
was  not  punishable  at  the  time  it  was  committed;  or  imposes  additional  punish- 
ment to  that  then  prescribed;  or  changes  the  rules  of  evidence  by  which  less 
or  different  testimony  is  sufficient  to  convict  than  was  then  required.  Cum- 
mings  v.  8iate,  4  Wall.  277;  Colder  v.  BuU,  8  Dall.  388,  890. 

Although  the  prohibition  of  the  Constitution  to  pass  an  ex  post  facto  law  is 
aimed  at  criminal  cases,  it  cannot  be  evaded  by  giving  a  civil  form  to  that 
which  is  in  substance  criminal.  Cummings  v.  State,  4  Wall.  277.  But  see 
Blann  v.  State,  89  Ala.  858. 

A  statute  which  simply  enlarges  the  class  of  persons  who  may  be  competent 
to  testify,  is  not  ex  post  facto  in  its  application  to  offenses  previously  committed. 
Such  alterations  relate  to  modes  of  procedure  only,  which  the  State  may  regu- 
late at  pleasure  and  in  which  no  one  can  be  said  to  have  a  vested  right.  Hopt 
V.  Territory,  110  U.  S.  574. 

In  Marion  v.  State,  20  Neb.  238;  57  Am.  Rep.  825,  it  was  held,  that  where 
the  law  in  force  at  the  time  of  the  commission  of  the  alleged  offense 
provided  that  juries  should  be  the  judges  of  the  law,  but  which  law 
Was  repealed  before  the  trial,  that  it  was  competent  for  the  legislature  to 
make  such  change,  and  no  error  for  the  trial  court  to  refuse  to  instruct  the 
Jury  in  the  language  of  the  prior  law. 

In  People  v.  Mortimer,  46  Cal.  114,  it  is  said:  '*  It  is  clear,  therefore,  that  no 
constitutional  difficulty  would  be  encountered  in  requiring  past  offenses  to  be 
tried  under  new  forma  of  procedure;  and  it  is  equally  clear  that  if  such  offenses 
are  To  be  tried  only  under  the  old  forms,  and  later  offenses  under  the  new,  it 
would  or  riii'lit  *  rr«*ntt*  endloss  confusion  in  legal  proceedings.' 
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Cooley  Const.  Lim.  (4th  ed.)  at  page  881,  sajs:  "  Bat  so  far  as  mere  modes 
of  procedure  are  concerned,  a  partj  has  no  more  right  in  a  criminal  than  in  a 
civil  action,  to  insist  that  his  case  shail  be  disposed  of  under  the  law  in  force 
when  the  act  to  be  investigated  is  charged  to  have  talien  place.  Remedies 
must  always  be  under  the  control  of  the  legislature,  and  it  would  create  endless 
confusion  in  legal  proceedings  if  everj  case  was  to  be  conducted  only  in  accord- 
ance with  the  rules  of  practice,  and  heard  only  by  the  courts  in  existence  when 
its  facts  arose.  The  legislature  may  abolish  courts  and  create  new  ones,  and  it 
may  prescribe  altogether  different  modes  of  procedure  in  its  discretion,  though 
it  cannot  lawfully,  we  think,  in  so  doing  dispense  with  any  of  those  substantial 
protections  with  which  the  existing  law  surrounds  the  ])er8on  accused  of  crime.'* 

In  1  Bish.  Crim.  Proc.,  §  115.  it  is  said:  '*  It  is  a  doctrine  extending  through 
every  department  of  the  law,  that  rights,  when  vested  In  individuals,  are  un- 
changeable, while  the  remedies  by  which  those  rights  are  enforced  may  be 
varied  from  time  to  time  at  the  pleasure  of  the  legislature."  See,  also,  Ja^ 
quin%  V.  Cam,,  9  Cush.  279;  Jone%  v.  Com.,  12  Cr.  Law  Mag.  677. 

A  statute  changing  the  place  of  trial  from  one  county  to  another  county  in 
the  same  district,  or  even  to  a  diHerent  district  from  that  in  which  the  offense 
was  committed  or  the  indictment  found,  is  not  an  ex  past  facto  law,  though 
passed  subsequently  to  the  commission  of  the  offense,  or  the  finding  of  an 
indictment.     Gut  v.  Stats,  9  Wall.  85. 

A  change  which  precludes  a  defendant  from  taking  advantage  of  variances 
on  trial  for  an  offense  alleged  to  have  been  committed  prior  to  such  change  is 
legal,  if  such  variances  do  not  prejudice  him.     Com.  v.  Hall,  97  Mass.  670. 

Bo  of  a  change  which  authorizes  an  amendment  of  indictment ;  8t€U4  ▼. 
Ckfrsan,  59  Me.  137;  Lasure  v.  State,  19  Ohio  St.  43;  State  v.  Manning,  14  Tex. 
402;  or  a  change  from  prosecution  by  indictment  to  prosecution  by  informa- 
tion; People  V.  Campbell,  Col.  ;  or  one  which  gives  the  sUte  additional 
challenges.  Walston  v.  Com.,  16  B.  Monr.  15;  StaU  v.  B^fan,  18  Minn.  870; 
State  V.  Wilson,  48  N.  H.  898;  Com.  v.  Dorsey,  103  Mass.  412;  Waterfard,  etc., 
Turnpike  Co,  v.  People,  9  Barb.  161.  But  no  change  can  be  made  which  de- 
prives the  accused  person  of  any  substantial  protection  which  was  established 
for  the  purpose  of  securing  a  fair  trial.     Hart  v.  State,  40  Ala.  21. 

The  rules  of  evidence,  however,  or  the  details  of  a  criminal  trial,  may  be 
changed  as  to  prior  as  well  as  subsequent  offenses.  Stakes  v.  Peopte,  58  N. 
Y.  164;  PeapU  v.  Turner,  117  id.  283;  15  Am.  St.  498. 

The  prisoner  having  been  indicted  for  murder,  the  statute  was  so  amended 
as  to  render  it  illegal  to  convict  him  of  murder,  and  without  any  saving  clause, 
but  not  so  as  to  affect  the  crime  of  manslaughter.  He  was  then  tried  and 
convicted  of  murder.  Held,  that  he  might  be  subsequently  tried  ander  the 
same  indictment  for  manslaughter.  Oarvey*s  Case,  6  Col.  884;  49  Am.  Rep. 
858.    Bee,  also,  45  id.  581,  note;  4  Crim.  L.  Mag.  715. 

Any  change  in  the  law  which  goes  in  mitigation  of  the  punishment  is  not 
ex  post  facta.  Strong  v.  State,  1  Blackf.  198;  Keene  v.  St€Ue,  8  Chand.  109; 
8  Pinney,  99;  Boston  v.  Cummings,  16  Ga.  102;  Woart  v.  Winnick,  8  N.  H. 
478;  State  v.  Arlin,  89  id.  180;  Oarke  v.  State,  28  Miss.  261;  Maul  v.  State,  26 
Tex.  166;  Mclnturfv,  State,  20  Tex.  App.  835;  Com,  v.  MoU,  21  Pick.  474. 
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Where  it  is  doabtful  whether  the  change  is  a  mitigation  or  not  the  defendant 
shoald  be  permitted  to  decide  for  himself.    Herher  v.  8iaU,  7  Tex.  70. 

In  New  York  the  rule  is  that  a  law  changing  the  punishment  for  offenses 
committed  before  its  passage  is  ex  poBt  facto  and  void  under  the  Constitution, 
unless  the  change  consists  in  the  remission  of  some  separable  part  of  the  pun- 
ishment before  prescribed,  or  is  referable  to  prison  discipline  or  penal  admin- 
istration as  its  primary  effect.  Hartung  v.  People,  22  N.  Y.  105  ;  Shepherd  v. 
People,  25  id.  406 ;  24  How.  388 ;  HaUki/  v.  People,  29  N.  Y.  124 :  28  How.  112; 
Knuckler  v.  People,  5  Park.  212 ;  People  v.  Hayes,  140  N.  Y.  493. 

An  act  which  repeals  all  former  acts  in  conflict  with  it,  and  imposes  a  greater 
punishment  than  the  acts  repealed,  is  ex  post  facto  as  to  crimes  committed  be- 
fore it  went  into  effect.  MaUer  of  Medley,  134  U.  S.  160;  41  Alb.  L.  J.  831  ; 
Matter  of  Hunt,  13  S.  W.  Rep.  145. 

A  general  law  for  the  punishment  of  offenses,  which  endeavors  to  reach  bj 
Its  retroactive  operation,  acts  before  committed  as  well  as  to  prescribe  a  rule  of 
conduct  for  the  citizen  in  the  future,  is  void,  so  far  as  it  is  retrospective  ;  but 
such  invalidity  does  not  affect  its  operation  as  to  future  offenses.  Jaehne  v. 
PeopU,  128  U.  S.  189;  6  N.  Y.  Cr.  Rep.  287. 

A  statute  which  imposes  a  punishment  for  acts  which  were  not  or  may  not 
have  been  punishable  when  committed,  and  for  all  of  said  acts  adds  a  new 
punishment,  is  ex  post  facto  and  void.  Matter  of  Oarland,  4  Wall.  888;  32 
How.  Pr.  241. 

The  repeal  of  a  criminal  law  by  an  amendatory  act  which  changes  the  re- 
pealed act  only  by  reducing  the  punishment,  where  the  repeal  and  re-enactment 
were  intended  to  continue  in  force,  the  uninterrupted  operation  of  the  old  stat- 
ute applies  to  crimes  committed  before  the  new  act  took  effect,  and  the  offender 
may  be  punished  under  the  law  as  amended.     Hair  v.  State,  16  Neb.  601. 

The  Constitution  of  1875  denied  the  privilege  of  voting  to  those  "who  shall 
have  been  convicted  of  treason,  embezzlement  of  public  funds,  malfeasance  in 
office,  larceny,"  etc.  The  former  Constitution  contained  no  such  provision. 
Held,  that  one  convicted  of  larceny  in  1871  might  be  punished,  under  the 
above  statute,  for  illegal  voting  in  1874.  Washington  v.  State,  75  Ala.  582;  61 
Am.  Rep.  479. 

In  StaU  V.  Moore,  42  N.  J.  L.  203;  89  Am.  Rep.  558;  24  Alb.  L.  J.  806,  it 
was  held,  that  a  statute  extending  the  time  limited  for  the  prosecution  of  a 
crime  is  ex  post  facto  and  void  as  to  a  crime  which  would  have  been  barred  by 
the  original  statute. 

A  statute  limiting  the  time  within  which  indictments  must  be  found  is  aa 
act  of  grace  and  favor  on  the  part  of  the  state,  which  is  to  be  liberally  con- 
Btmed,  when  construction  is  required,  in  favor  of  the  criminal.  People  v.  Lord, 
12  Hun,  282. 

In  Reginav,  Inhabitants  of  Denton,  Dears.  Cr,  Cas.  8,  it  was  held,  that  where 
an  act  of  parliament,  upon  which  an  indictment  was  framed,  was  repealed  after 
the  indictment  was  found  by  the  grand  jury,  but  before  plea  pleaded,  the 
judgment  must  be  arrested. 

A  law  shortening  the  time  between  sentence  and  execution  of  a  person  coui- 
demned  to  death  is  void  as  to  previous  offenses  as  an  «sb  post  facto  law.  Jfo^ 
Ur  of  Tifson,  6  L.  R.  A.  472. 


6  The  Penal  Code 

In  respect  to  crimes  already  committed,  a  law  substituting  the  state  peniten* 
tiary  for  the  county  jail  as  the  place  of  confinement  and  execution  of  persons 
sentenced  to  be  hanged  is  not  ex  post  facto.  Matter  of  Tyson,  6  L.  K.  A. 
472. 

§  3.  Definition  of  ''crime."  —  A  crime  is  an  act  or  omission 
forbidden  by  law,  and  punishable  upon  conviction  by 

1.  Death ;  or 

2.  Imprisonment ;  or 

3.  Fine;  or 

4.  Removal  from  office  ;  or 

5.  Disqualification  to  hold  any  office  of  trust,  honor  or  profit 
under  the  state;  or 

6.  Otlier  penal  discipline. 

See  Anderson's  Law  Diet.  298;  2  Broom  and  Had.  Com.  (Wait's  ed.)  88d; 
McCord  V.  People,  46  N.  Y.  478;  CcOgan  v.  Wilson,  127  U.  S.  640. 

The  power  of  the  legislature  to  enact  what  shall  amount  to  a  crime  is  **  unlim- 
ited except  in  so  far  as  it  is  restrained  by  constitutional^  provisions  and  guaran- 
ties." People  V.  Gillson,  109  N.  Y.  400;  People  v.  West,  106  id.  295;  Lawton 
V.  Steele,  119  id.  233. 

The  terms  *' crime"  and  *' offense"  being  declared  synonymous  terms,  the 
offense  of  public  intoxication  created  by  the  excise  law  is  a  crime  within  the 
meaning  of  N.  Y.  Ck>nsolidation  Act  (Laws  1882,  chap.  410,  §  268).  People,  ex 
rel.  Kopp,  V.  French,  102  N.  Y.  583. 

In  People  v.  Uidop,  77  N.  Y.  835,  Church,  Ch.  J.,  said:  "  The  intent  of  the 
legislature  to  elevate  an  act  to  the  importance  of  a  crime  cannot  be  imputed 
by  loose  inferences  and  doubtful  implications,  but  must  be  made  to  appear 
with  reasonable  certainty.  We  may  guess  that  the  legislature  intended  to 
make  all  prohibited  acts  criminal  offenses,  but  it  is  impossible  to  so  affirm  with 
any  degree  of  certainty,  and  the  fact  that  they  did  not  so  declare  is  indicative 
that  they  did  not  so  intend."     See,  also,  People  v.  Phyfe,  136  N.  Y.  554. 

It  is  not  necessary  to  the  validity  of  a  penal  statute  that  the  legislature 
should  declare  on  the  face  of  the  statute  the  policy  or  purpose  for  which  it 
was  enacted.     People  v.  West,  106  N.  Y.  298,  296. 

An  *' infamous  crime"  is  an  offense  implying  such  a  dereliction  of  moral 
principle  as  carries  with  it  a  conviction  of  a  total  disregard  of  an  oath.  Peo- 
ple V.  Parr,  42  Hun,  813.  See,  also,  2  Abb.  Nat.  Dig.  222;  Matter  of  Wilson, 
114  U.  8.  417;  United  States  v.  Wynn,  9  Fed.  Rep.  886. 

An  act  forbidden  by  the  Constitution  is  one  forbidden  by  law.  People  v. 
Barber,  48  Hun,  198. 

*' Statute"  includes  a  municipal  ordinance.  Mayor  ▼.  Bisier,  2  Ciy.  Proc 
Rep.  125. 

Where  intent  is  an  element  it  may  not  be  a  crime  to  act  under  advice  of 
counsel.    People  ▼.  Bwton,  1  N.  Y.  Cr.  Rep.  297;  16  W.  Dig.  196. 

But  it  must  be  alleged  that  the  advice  was  believed  and  relied  upon.  Ham' 
iU<m  V.  People,  57  Barb.  625. 
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To  sustain  a  defense  of  entry  upon  premises  under  a  bona  fide  claim  of  right, 
there  must  be  colorable  ground  for  such  a  claim.  People  v.  SUvene,  109  N. 
Y.  159. 

When  the  doing  of  a  prohibited  act  is  made  a  crime,  the  intent  is  immate* 
rial.  Morris  v.  People,  '6  Den.  381 ;  People  v.  Eeed,  47  Barb.  286;  People  T. 
Adams,  16  Hun,  549;  Com.  v.  Weiss,  139  Penn.  St.  247;  23  Am.  St.  182. 

As  to  "  Intent  in  Crime,"  9  Crim.  Law  Mag.  139. 

A  technical  assault,  without  criminal  intent,  is  no  crime.  People  v.  Hale,  1 
N.  Y.  Cr.  Rep.  533;  People  v.  Hays,  1  Hill,  551. 

When  malice  necessary  to  constitute  criminal  act.  See  People  v.  Beed,  47 
Barb.  235. 

Where  a  statute  creates  a  new  offense,  by  making  that  unlawful  which  was 
before  lawful,  and  prescribes  a  particular  penalty  and  mode  of  procedure  for 
collecting  it,  that  penalty  alone  can  be  enforced,  and  the  offense  is  not  Indict- 
able.    People,  ex  rel.  Hislop,  v.  Coibles,  16  Hun,  577;  aff'd,  77  N.  Y.  831. 

But  where  the  statute  also  declares  that  the  offense  shall  be  a  misdemeanor, 
it  is  indictable.     People  v.  Stevens,  13  Wend.  341. 

"An  illegal  act,  which  is  a  wrong  against  the  public  welfare,  seems  to  have 
the  necessary  elements  of  a  crime."  Lord  Esher,  M.  R.,  in  Moffvl  Steamship 
Co.  V.  McGregor,  23  Q.  B.  Div.  606. 

All  acts  injurious  to  private  persons,  and  which  tend  to  produce  violent  re- 
sentment are  criminal.     People  v.  Smith,  5  Cow.  258. 

§  4.  Division  of  crimes. — A  crime  is  either 

1.  A  felony;   or 

2.  A  misdemeanor. 

§  5.  Definition  of  felony. —  A  felony  is  a  crime  which  is  or 
may  be  punishable  by  either 

1.  Death;  or 

2.  Imprisonment  in  a  state  prison. 

If  defendant  may  be  punished  as  provided,  it  is  a  felony,  although  a  fine 
could  be  imposed.  People  v.  Lyon,  99  N.  Y.  210 ;  3  N.  Y.  Cr.  Rep.  166; 
Benedict  v.  WiUiams,  48  Hun,  123;    People  v.  Va7t.  Steeiiburgh,  1  Park.  89. 

Unless  it  is  specifically  declared  by  statute  not  to  be.  People  v.  Borges, 
6  Abb.  Pr.  132. 

The  above  definition  of  felony  must  be  construed  as  relating  to  the  punish- 
ment prescribed  for  the  crime  without  reference  to  any  personal  exemption  of 
the  criminal.     People  v.  Park,  41  N.  Y.  21. 

Oftenses  under  the  Peculation  Act  (Laws  1875,  chap.  19)  are  felonies.  People 
V.  Lyon,  99  N.  Y.  210 ;  People  v.  Bork,  91  id.  5. 

§  6.  Definition  of  misdemeanor. —  Any  other  crime  is  a 
misdemeanor. 

A  misdemeanor  is  any  crime  less  than  a  felony,  and  the  terms  "  felony  "  and 
"  misdemeanor"  are  generally  used  in  contradiction  to  each  other.  People  ▼• 
Finn,  26  Hun,  60. 
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The  doing  of  any  prohibited  act,  a  punishment  for  which  ifl  not  otherwise 
provided,  is  a  misdemeanor.     People  v.  Bogart,  8  Abb.  198. 

The  case  of  People  v.  ffovey,  5  Barb.  117,  which  held  that  if  a  husband  or 
wife,  divorced  on  account  of  his  or  her  adultery,  marries  again  during  the  life 
of  the  innocent  party,  was  guilty  of  a  misdemeanor,  was  overruled  in  People  v. 
Faber,  92  N.  Y.  149;  44  Am.  Rep.  867. 

§  7.  OlDjects  of  the  Penal  Code.—This  Code  specifies  the 
classes  of  persons  who  are  deemed  capable  of  crimes,  and  liable 
to  pnnishroent  therefor;  defines  the  nature  of  the  various  crimes; 
and  prescribes  the  kind  and  measure  of  punishment  to  be  inflicted 
for  each. 

See  Matter  of  HaUenbeck,  65  How.  Pr.  401;  People  v.  McTameney,  18  Abbr 
N.  C.  66;  80  Hun,  505;  1  N.  Y.  Cr.  Rep.  487;  66  How.  Pr.  75. 

§  8.  Procedure. — The  manner  of  prosecuting  and  convicting 
criminals  is  regulated  by  the  Code  of  Criminal  Procedure. 

Code  Crim.  Proc.,  §  4;  People  v.  BeckwUh,  108  N.  Y.  73. 

§  9.  Conviction  must  precede  punishment. — The  pun- 
ishments prescribed  by  this  Code  can  be  inflicted  only  upon  a  legal 
conviction  in  a  court  having  jurisdiction. 

See  State  Const.,  art.  1,  §  1;  Code  Crim.  Proc.,  g  8. 

Conviction  is  that  legal  proceeding  of  record  wliich  ascertains  the  gailt  of 
the  party.    Bouv.  Diet. 

The  ordinary  meaning  of  the  word  " conviction"  is  a  finding  by  the  jary  of 
a  verdict  of  guilty.  Matter  of  Browne,  7  Crim.  L.  Mag.  828;  Com.  v.  Loektoood, 
109  Mass.  828;  12  Am.  Rep.  699. 

The  record  of  conviction  must  be  before  the  court  to  warrant  pronouncing 
judgment.     McNeill's  Case,  1  Caines  Rep.  72. 

Whether  a  party  accused  of  a  crime  be  guilty  or  innocent  cannot  be  deter- 
mined in  an  equity  action.     Davis  v.  American,  etc..  Society,  75  N.  Y.  862. 

A  verdict  of  gruilty  is  not  alone  sufficient  to  constitute  a  conviction,  it  must 
be  followed  by  judgment  and  sentence.  Blaufus  v.  People,  69  N.  Y.  107;  25 
Am.  Rep.  148.  See,  also,  Whart.  Ev.  (3d  ed.),  §  567;  Marion  v.  State,  16  Neb. 
849. 

Defendant  was  convicted  in  1881,  in  a  court  of  oyer  and  terminer  held  by  a 
supreme  court  justice  and  two  j  ustices  of  -  the  sessions.  Before  sentence,  de- 
fendant sued  out  a  certiorari  to  review  the  conviction;  the  conviction  was 
affirmed,  and  in  1883,  at  a  court  of  oyer  and  terminer  held  by  the  same  per- 
sons as  was  the  trial  court,  defendant  was  sentenced.  Meld,  that  the  court 
was  illegally  constituted  and  the  sentence  void.     People  v.  Bork,  96  N.  Y.  188. 

§  10.  Jury  to  find  degree  of  crime. — Whenever  a  crime  is 
distinguished  into  degrees,  the  jury,  if  they  convict  the  prisoner, 
must  find  the  degree  of  the  crime  of  which  he  is  guilty. 
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^^^  poit,  %  85,  note. 

This  section  must  be  construed  with,  and  is  qualified  and  restricted  by  the 
provisions  of  sections  436  and  437  of  the  Ck)de  of  Criminal  Procedure.  People 
T.  Rugg,  98  N.  Y.  537;  3  N.  Y.  Cr.  Rep.  172 

The  finding  of  the  degree  of  the  crime  is  only  essential  where  the  jury  find 
the  defendant  guilty  of  a  degree  other  than  that  charged  in  the  indictment. 
People  V.  Riigg,  98  N.  Y.  637;  3  N.  Y.  Cr.  Rep.  172. 

The  verdict  may  be  general  or  special.     Code  Crim.  Proc.,  §§  436^38. 

Need  be  in  no  particular  form.     Code  Crim.  Proc,  §  440. 

May  be  of  a  degree  inferior  to  charge  or  of  an  attempt.  Code  Crim.  Proc., 
§  444  Penal  Code,  §  35;  McNevine  v.  People,  61  Barb.  307. 

§  11.  General  rules  of  jDonstruction  of  this  act. — The 

rale  that  a  penal  statute  is  to  be  strictly  construed  docs  not  apply  to 
this  Code  or  any  of  the  provisions  thereof,  but  all  sncli  provisions 
must  be  construed  according  to  the  fair  import  of  their  terms,  to 
promote  justice  and  effect  the  objects  of  the  law. 

See  2  Crim.  Law  Mag.  1 ;  People  v.  WhecUm,  2  N.  T.  Cr.  Rep.  318 ;  CoiOeif 
V.  People,  83  N.  Y.  468  ;  Matter  of  Gutierrez,  45  Cal.  431 ;  People  v.  Soto,  49  Id. 
«8 ;  People  v.  Weet,  id.  610 ;  People  v.  Tiedale,  57  id.  104  ;  People  v.  Batter,  87 
Hun,  408 ;  Beebe  v.  Supertisors,  64  id.  380. 

Criminal  laws  are  not  to  be  extended  by  construction.  Thomas  v.  Ifui. 
Protective  Union,  49  Hun,  82;  Lamb  v.  State,  67  Md.  524;  10  Crim.  Law 
Mag.  95. 

In  all  free  countries  the  criminal  law  ought  to  be  plain,  perspicuous  and 
easily  apprehended  by  the  common  intelligence  of  the  community.  It  is  the 
essence  of  cruelty  and  injustice  to  punish  men  for  acts  which  can  be  construed 
to  be  crimes  only  by  the  application  of  artificial  principles  according  to  a  mode 
of  disquisition  unknown  in  the  ordinary  business  and  pursuits  of  life.  Lamb 
V.  State,  67  Md.  524 ;  10  Crim.  Iaw  Mag.  95. 

Laws  which  create  crimes  ought  to  be  so  explicit  either  in  themselves,  or 
by  reference  to  some  other  standard,  that  all  men  subject  to  their  penalties  may 
know  what  acts  it  is  their  duty  to  avoid.  United  States  v.  Sharp,  Peters  C. 
•C.  118. 

§  12.  Of  sections  declaring  crimes  punishable.— The  sev*. 
eral  sections  of  this  Code,  which  declare  certain  crimes  to  be  pun* 
ishable  as  therein  mentioned,  devolve  a  duty  upon  the  court 
authorized  to  pass  sentence,  to  determine  and  impose  the  punish- 
ment prescribed ;  but  sacli  court  may  in  its  discretion  suspend 
sentence,  during  the  good  behavior  of  the  person  convicted,  where 
the  maximum  term  of  imprisonment  prescribed  by  law  does  not 
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excee!  t-i  y^'wa  and  such  person  lias  never  before  been  convicted 
of  a  felony. 

In  ejffect,  as  amended,  April  4,  1893 ;  Laws  1898,  ch.  279. 

The  provisions  for  appointing  a  time  for  pronouncing  judgment  and  what 
causes  may  be  shown  against  it  are  regulated  by  Code  Crim.  Proc,  §  471  et 
«09.     Punishment  for  second  offenses,  g§  688,  689,  2^^t, 

The  power  to  suspend  sentence  after  conviction  is  inherent  in  every  court 
of  record  having  criminal  jurisdiction.  People  ex  rel,  ForByth  v.  Court  of  ScS' 
tions,  141  N.  Y.  298,  collating  the  authorities. 

Bee,  also,  People  v.  Archer,  18  Chi.  L.  News,  246;  Peoples,  MueUer.  4  Crim. 
L.  Mag.  725  ;  Millefs  Case,  9  Cow.  370. 

But  if  the  rights  or  status  of  the  prisoner  are  changed  after  the  suspension 
of  the  sentence,  as  if  the  prisoner  is  under  sixteen  years  of  age  and  may  be 
sentenced  to  the  house  of  refuge,  which  does  not  disfranchise  him  — after  pass- 
ing that  age,  he  cannot  be  sentenced  under  the  conviction  had  before  attaining 
that  age.  People  v.  Harrington,  15  Abb.  N.  C.  161 ;  3  N.  Y.  Cr.  Rep.  141 ;  1' 
How.  Pr.  (N.  S.)  37. 

The  fact  that  the  pardoning  power  is  lodged  in  the  executive  does  not  affect 
the  power  of  the  judiciary'  to  suspend  sentence.  People  v.  MueUer,  4  Crim.  L. 
Mag.  725 ;  People  ex  rel,  Forsyth  v.  Court  of  Sessions,  141  N.  Y.  293. 

Where  a  prisoner  has  been  convicted  and  sentenced,  and  duly  committed  in 
pursuance  of  the  sentence,  the  power  of  the  court  to  revise  or  change  the  sen- 
tence is  at  an  end.     Brown  v.  Rice,  57  Me.  55 ;  2  Am.  Rep.  11. 

In  People  v.  Merserey  (76  Mich.  223)  defendants  pleaded  guilty  to  a  charge 
of  burglary,  and  were  sentenced  each  to  five  years  in  the  state's  prison,  from 
and  including  the  day  of  sentence.  Later,  on  the  same  day,  they  attempted 
to  break  jail,  and  the  following  day  they  were  brought  into  court,  the  original 
sentence  set  aside,  and  they  were  re-sentenced,  one  for  nine  and  the  other  for 
ten  years.  Held,  that  the  first  sentence  went  into  effect  the  day  it  was  pro- 
nounced, and  that  the  second  sentence  was  a  nullity . 
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§  13.  PunishmentSy  ho'W  determined.— Whenever  in  this 
Code,  the  punishment  for  a  crime  is  left  undetermined  between 
certain  limits,  the  punishment  to  be  inflicted  in  a  particular  case 
must  be  determined  by  the  court  authorized  to  pass  sentence, 
within  such  limits  as' may  be  prescribed  by  this  Code.  In  all  cases 
where  a  corporation  is  convicted  of  an  offense  for  the  commission 
of  which  a  natural  person  would  be  punishable  with  imprisonment, 
as  for  a  felony,  such  corporation  is  punishable  by  a  fine  of  not  more 
than  five  thousand  dollars.     [In  effect  as  amended  Apr,  25, 1892. 

If  a  statute  fixes  punishment  at  imprisonment  for  one  year,  sentence  may  be 
for  any  time  not  exceeding  one  year.  People  v.  Bauer,  3  N.  Y.  Cr.  Rep.  433: 
87  Hun.  407. 

Judgment  and  sentence  must  specify  place  of  imprisonment,  §  705,  poet, 

§  14.  Punishment  of  felonies  when  not  fixed  by  stat- 
ute-—  A  person  convicted  of  a  crime  declared  to  be  a  felony,  for 
which  no  other  punishment  is  specially  prescribed  by  this  Code,  or 
by  any  other  statutory  provision  in  force  at  the  time  of  the  convic- 
tion and  sentence,  is  punishable  by  imprisonment  for  not  more 
than  seven  years,  or  by  a  fine  of  not  more  than  one  thousand  dol- 
lars, or  by  both. 

§  1 5.  Punishment  of  misdemeanors  when  net  fixed  by- 
statute. —  A  person  convicted  of  a  crime  declared  to  be  a  mis- 
demeanor, for  which  no  other  punishment  is  specially  prescribed 
by  this  Code,  or  by  any  other  statutory  provision  in  force  at  the 
time  of  the  conviction  and  sentence,  is  punishable  by  imprison* 
ment  in  a  penitentiary  or  county  jail,  for  not  more  than  one  year, 
or  by  a  fine  of  not  more  than  five  hundred  dollars,  or  by  both. 

This  section  not  applicable  to  crime  of  keeping  a  bawdy  house,  committed 
before  Penal  Code  took  effect.     People  v.  Sadler,  3  N.  Y.  Cr.  Rep.  474. 

Upon  conviction  in  courts  of  special  sessions  for  misdemeanors  the  punish- 
*"  ment  is  limited  to  a  fine  not  exceeding  fifty  dollars  or  imprisonment  not  ex- 
ceeding six  months  or  both.  C-ode  Crim.  Proc.,  §  717;  People  v.  Riseley,  88 
Hun,  280;  People  v.  Carter,  48  id.  165. 

One  convicted  of  petit  larceny  is  subject  to  punishment  prescribed  by  this 
section.  Matter  of  Ballenbeck,  65  How.  601;  People  v.  McTameney,  30  Hun, 
505;  13  Abb.  N.  C.  56;  1  N.  Y.  Cr.  Rep.  437;  66  How.  Pr.  75. 

So  one  who  obtains  possession  of  land  by  means  of  a  criminal  fraud.  Loo$ 
V.  WUkineon,  51  Hun,  85. 

Selling  spirituous  liquors  illegally  is  punishable  under  this  section.  Foots 
V.  People,  56  N.  Y.  321. 

In  People  v.  Palmer,  43  Hun,  408;  5  N.  Y.  Cr.  Rep.  107,  although  the  point 
was  not  determined,  Bockes,  J.,  was  of  opinion  that  the  punishment  for  assault 
in  the  third  degree  was  **  specially  prescribed  "  by  section  717,  Code  of  Criminal 
Procedura     See  Burns  v.  NoHon,  35  State  Rep'r,  418. 
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Relator  was  convicted  of  assaalt  in  the  third  degree  and  sentenced  to  im- 
prisonment in  state  prison  for  one  year.  Held,  that  the  offense  was  ponish- 
able  only  by  fine  or  imprisonment  in  a  penitentiary  or  county  jail;  that  as  the 
court  of  sessions  exceeded  its  jurisdiction,  its  judgment  could  not  be  enforced, 
but  the  conviction  being  valid,  relator  was  not  entitled  to  a  discharge  on  habea* 
eorpuSf  but  should  be  remanded  to  the  custody  of  the  sheriff,  to  be  dealt  with 
according  to  law.    People,  ex  rel.,  v.  Kelly,  97  N.  Y.  212;  2  N.  Y.  Or.  Rep.  487. 


TITLE  I. 
PERSONS  PUNISHABLE  FOR  CRIME. 

Sbction  16.  What  persons  are  punishable  criminally. 

17.  Presumption  of  responsibility  in  general. 

18.  Presumption  of  responsibility  as  to  child  under  seven  years. 

19.  Presumpton  of  responsibility  as  to  child  of  seven  years  or  more. 

20.  21.  Irresponsibility,  etc.,  of  idiot,  lunatic,  etc. 

22.  Intoxicated  persons. 

23.  Morbid  criminal  propensity. 

24.  Rule  as  to  married  woman. 

25.  Rule  as  to  persons  acting  under  threats,  etc. 

26.  Rule  as  to  persons  acting  under  threats,  when  act  done  in  defense 

of  self  or  another. 

27.  Exemption  of  public  ministers. 

§  16.  What  persons  axe  punishable  criminally. —  The 

following  persons  are  liable  to  punishment  within  the  state  : 

1.  A  person  who  commits  within  the  state  any  crime,  in  whole 
or  in  part ; 

2.  A  person  who  commits  without  the  state  any  offense  which, 
if  committed  within  the  state,  would  be  larceny  under  the  laws  of 
the  state,  and  is  afterwards  found,  with  any  of  the  property  stolen 
or  feloniously  appropriated,  within  this  state ; 

3.  A  person  who,  being  without  the  state,  causes,  procures,  aids 
or  abets  anotlier  to  commit  a  crime  within  the  state; 

4.  A  person  who,  being  out  of  this  state,  abducts  or  kidnaps,  by 
force  or  fraud,  any  person  contrary  to  the  laws  of  the  place  where 
such  act  is  committed,  and  brings,  sends  or  conveys  such  persoD 
within  the  limits  of  this  state,  and  is  afterwards  found  therein; 

5.  A  person  who,  being  out  of  this  state  and  with  intent  to 
cause  within  it  a  result  contrary  to  the  laws  of  this  state,  does  an 
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act  which,  in  its  natural  and  iisnal  course,  results  in  an  act  or  effect 
contrary  to  its  Liws. 

See  19  Eng.  Rep.  538;  28  id.  27. 

An  indictment  for  abortion,  which  charged  defendant  with  doing  the  act 
constituting  the  crime,  is  sufficient  although  the  proof  shows  that  defendant 
was  absent  at  the  time  the  crime  was  committed,  but  that  he  counseled,  in- 
duced and  procured  its  commission.     People  v.  Blicen^  112  N.  Y.  79. 

A  citizen  of  this  State,  who  has  entered  into  a  conspiracy  to  violate  its  laws, 
cannot  escape  puni.shment  because  the  act  he  planned  was  accomplished  during 
his  absence  from  the  State.    People  v.  Lyon,  1  N.  Y.  Cr.  Rep.  400;  99  N.  Y.  219. 

Where  an  offense  is  committed  within  this  State  by  means  of  an  innocent 
agent,  the  employer  is  guilty  as  a  principal,  and  if  found  within  this  State  may 
be  tried  therein,  though  he  did  no  act  in  this  State  and  was  at  the  time  the 
offense  was  committed  in  another  State.    Adams  v.  People,  1  N.  Y.  178. 

And  it  is  no  answer  to  an  indictment,  that  the  defendant  owes  allegiance  to 
another  state  or  sovereignty.    Adams  v.  People,  1  N.  Y.  173. 

A  murder  committed  on  board  a  vessel  in  Long  Island  Sound  is  indictable  in 
this  State.     People  v.  Wilson,  8  Park.  199. 

Under  the  treaty  of  1871,  an  assault  by  one  German  citizen  upon  another  on 
board  a  vessel  in  port  is  without  the  jurisdiction  of  the  courts  of  this  State, 
unless  it  disturbs  the  public  peace.    People  v.  Marine  Court,  6  Hun,  214. 

It  is  well  settled  the  penal  laws  have  no  extra-territorial  force.  Western^ 
etc.,  Coal  Co.  v.  KUderhouse,  87  N.  Y.  435. 

The  courts  of  this  State  have  no  jurisdiction  over  offenses  committed  within 
the  United  States  post-office  in  the  city  of  New  York.  People  v.  Marra,  4  N. 
Y.  Cr.  Rep.  304. 

But  have  of  offenses  committed  in  the  United  States  Xavy  Yard  at  Brooklyn, 
snch  jurisdiction  having  been  reserved  in  the  act  ceding  that  tract  of  land  to 
the  United  States.     People  v.  Lane,  1  Edm.  Sel.  Cas.  116. 

"  The  Element  of  Locality  in  The  Law  of  Criminal  Jurisdiction,"  28  Am.  Law 
Reg.  (N.  S.)  22.     See,  also.  Code  Crim.  Procedure,  §g  133-140. 

"  State  Jurisdiction  in  Tide  Waters,"  3  Harv.  L.  Rev.  346. 

§  17.  Presumption  of  responsibility  in  general. —  A 

person  is  presumed  to  be  responsible  for  his  acts.  The  burden  of 
proving  that  he  is  irresponsible  is  upon  the  accused  person,  ex- 
cept as  otherwise  prescribed  in  this  Code. 

§  18.  Presumption  of  responsibility  in  general,  as  to 
child  under  seven  years. —  A  child  under  the  age  of  seven 
years  is  not  capable  of  committing  crime. 

4  Black.  Com.  22,  23;  Broom  Leg.  Maxims,  232.  See  1  Greenl.  Ev.,  §  28; 
1  \Vliart.  Crim.  Law,  §  67:  1  Bish.  Crim.  Law  (6th  ed.),  §  68;  8  Lawson 
Crim.  Def.  163;  Walker's  Case,  Tj  City  Hall  Rec.  137;  People  v.  Davis,  1 
Wlieeler  Crim.  Cas.  230:  Stage's  Case,  5  City  Hall  Rec.  177;  Moebus  v.  Herr- 
man,   108  N.  Y.  858;  Stone  v.  Dry  Dock,  etc.,  R.  Co.,  115  N.  Y.  104;  28  St. 
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2C  ;>.  TmI;  State  v.  Aaron,  7  Am.  Dec.  592;  Mdra/ir  v.  Loader,  14  C.  B.  (N.  S.| 
h'ST);  S  Lawson  Criin.  Def.  110;  Wiilet  v.  Com,,  13  Bash,  280. 

Evidence  is  not  admissible  to  rebat  this  presumption.  B&rb.  Ciim.  Law, 
203;  1  Colby  Crim.  Law,  3. 

§  19.  Presumption  of  responsibility  in  general,  as  to 
child  of  seven  years  or  more  —  evidence  as  to  age. —  A 

child  of  the  age  of  seven  years,  aud  under  the  age  of  twelve  years, 
is  presumed  to  be  incapable  of  crime,  but  the  presumption  may  be 
removed  by  proof  that  he  had  sufficient  capacity  to  understand  the 
act  or  neglect  charged  against  him,  and  to  know  its  wrongfuhiess. 
Whenever  in  any  legal  proceedings  it  becomes  necessary  to  deter 
mine  the  age  of  a  child,  the  child  may  be  produced  for  personal 
inspection,  to  enable  the  magistrate,  court  or  jury  to  determine 
the  age  thereby  ;  and  the  court  or  magistrate  may  direct  an  ex- 
amination by  one  or  more  physicians,  whose  opinion  shall  also  be 
competent  evidence  upon  the  question  of  ago.  A  copy  of  the 
record  of  baptism  of  any  child  in  any  parish  register,  or  register 
kept  in  a  church,  or  by  a  clergyman  thereof,  or  a  certificate  of 
baptism  duly  authenticated  by  the  person  in  charge  of  such  regis- 
ter; or  who  administered  said  baptism,  and  also  a  transcript  of 
the  record  of  birth  recorded  in  any  bureau  of  vital  statistics  or 
board  of  health,  duly  authenticated  by  its  secretary  or  under  its 
seal,  and  the  entries  made  in  a  family  Bible,  shall  also  be  compe- 
tent evidence  upon  the  question  of  the  age. 

See  Laws  1888,  chap.  145. 

The  common  law  presumes  an  infant  under  fourteen  incapable  of  commit- 
ting crime,  but  this  presumption  is  only  prima  facte.  Unless  proof  of  ca- 
pacity be  given,  the  jury  must  acquit.  People  v.  Davis,  1  Wheel.  C.  C.  230; 
People  V.  Teller,  id.  231;  People  v.  Randolph,  2  Park.  Cr.  174;  People  v. 
Walker,  5  City  Hall  Rec.  137;  Stoge's  Case,  id.  177;  Barb.  Crim.  Law.  262; 
Slate  V.  Tice  (Mo.).  6  West.  Rep'r.  677;  State  v.  Adams,  76  Mo.  855;  Wiilet  v. 
Com.,  13  Bush,  230;  Stone  v.  Dry  Dork  Co.,  115  N.  Y.  109. 

A  charge  of  felony  can  be  established  against  an  infant  of  eleven  years  of 
age,  only  by  the  strongest  and  clearest  proof  of  his  capacity  to  entertain  a 
criminal  intent.  Angela  v.  People,  96  111.  29;  86  Am.  Rep.  132;  3  Lawson 
Crim.  Def.  123. 

A  male  infant,  about  twelve  years  old,  put  his  hand  over  the  mouth  of  a 
girl  ten  years  old.  while  his  elder  brother  attempted  to  commit  a  rape  upon 
her.  Held,  not  sufficient  to  warrant  his  conviction  as  principal  in  the  second 
degree.     Law  v.  Com.,  75  Va.  885 ;  40  Am.  Rep.  750. 

An  infant  may  be  convicted  of  Murder. —  Rex  v.  York,  Foster,  70;  1  Bennett 
&  Heard  Lead.  Cas.  71;  Godfrey  v.  State,  81  Ala.  323. 

Manslaughter.—  !  Arch.  Cr.  PI.  13;  Irby  v.  Staie,  32  Ga.  496. 
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Rape. —  If  it  is  proyed  that  he  has  reached  the  age  of  puberty,  and  la 
capable  of  committing  the  crime.  Penal  Code,  §  279;  Com.  v.  Green,  2  Pick. 
880. 

Telony.—  Angelo  v.  People,  36  Am.  Rep.  182. 

Breach  of  the  peace. —  Bullock  v.  Babcock,  8  Wend.  891. 

False  pxeHemteB.— People  v.  Kendall,  25  Wend.  899;  Doran  v.  Smith,  49 
Vt.  853. 

Nuisance. —  An  infant  of  tender  age  is  not  responsible  for  maintaining. 
People  V.  Tovmsend,  8  Hill,  479. 

Age. —  Under  the  act  of  1882,  chap.  840,  which  was  incorporated  in  the  above 
section  in  1888  (Laws  1888,  chap.  145),  a  magistrate  has  the  power  to  determine 
the  age  of  the  child  bj  personal  inspection,  and  he  is  not  obliged  to  direct  an 
examination  by  a  physician  for  that  purpose.  MaUer  of  SerafinOf  66  How. 
Pr.  178. 

The  court  may  rely  upon  its  own  judgment  as  to  the  child's  age.  People  v. 
CardiUo,  N.  Y.  Gen.  Sess.,  Jan.,  1883.  Contra,  dinger  v.  State,  58  Ind.  251; 
28  Eng.  Rep.  516. 

The  magistrate  is  justified  in  disregarding  the  statement  made  by  the  child 
that  he  is  sixteen  years  of  age  if  his  appearance  warrants  his  belief  that  he  is 
a  child  under  that  age;  that  being  the  only  evidence,  the  question  of  age  is  one 
of  fact  entirely  for  the  magistrate.  Reg,  v.  Viasani,  31  Justice  of  the  Peace, 
260;  15  L.  T.  (N.  S.)  240;  State  v.  Arnold,  18  Ired.  184. 

The  jury  have  the  right  to  determine  the  age  by  personal  inspection  and  by 
general  appearance  in  connection  with  other  competent  evidence.  People  v. 
Plath,  8  N.  Y.  Cr.  Rep.  129;  reversed  on  other  grounds,  100  N.  Y.  590;  People, 
exrel.  Zeigler,  v.  Special  Sessions,  10  Hun,  224;  People  v.  Townsend^  8  Hill,  479; 
People  V.  Stott,  4  N.  Y.  Cr.  Rep.  388.     Contra,  STiinger  v.  State,  58  Ind.  251. 

"  An  entry  in  a  family  Bible  has  been  considered  to  derive  credit  from  the 
circumstances  of  its  being  entered  in  a  book  which  is  kept  as  the  ordinary 
register  of  families,  and  as  admissible,  therefore,  on  account  of  its  publicity  in 
the  family,  without  proofs  that  such  entry  was  made  by  a  member  of  the 
family.  But  memoranda  inserted  in  other  books,  as  an  album,  a  missal, 
prayer  book,  and  any  other  family  documents  and  papers,  have  been  admitted  in 
evidence  to  show  the  fact  of  date  of  the  birth,  marriage  or  death  of  a  child,  or 
other  relative  of  the  family.  This  latter  class  of  entries,  however,  should  be 
shown  either  to  have  been  acknowledged  or  treated  by  the  relatives  as  a  cor- 
rect family  memorial;  or,  in  the  case  of  ancient  writings,  at  least,  that  they 
were  made  at  the  period  when  they  purport  to  have  been  written."  1  Phillips 
Ev.  255;  1  Greenl.  Ev.,  §  104. 

An  entry  of  the  date  of  the  birth  of  a  child,  made  by  the  father  in  a  family 
Bible,  is  not  admissible  to  prove  the  date  of  such  birth,  where  the  father  is  liv- 
ing and  no  effort  to  find  and  produce  him  is  shown.  People  v.  Sheppard,  5  N. 
Y.  Cr.  Rep.  182;  55  Hun,  565. 

An  infant  may  testify  as  to  his  own  age.  Banks  v.  Metcalfe,  1  Wheel.  Cr. 
Cas.  381;  Cheer er  y,  Congdon,  34  Mich.  296;  Morrison  v.  Emdey,  53  Mich. 
564;  Central  RnUroad  Co.  v.  Coggin,  73  Ga.  689;  Whart.  Ev.  (3d  ed.).  §  208. 

See  also  as  to  proof  of  age,  28  Eng.  Rep.  516;  37  id.  702;  37  Alb.  L.  J.  130; 
10  Am.  and  Eng.  Encyc.  of  Law,  697;  Whart.  Ev.  (8d  ed.),  g§  512,  653;  Code 
Civ.  Proc.,§938. 
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§  20.  Irresponsibility,  etc.,  of  idiots,  lunatics,  etc.— An 

act  done  by  a  person  who  is  an  idiot,  imbecile,  lunatic  or  insane,  is 
not  a  crime.  A  person  cannot  be  tried,  sentenced  to  any  punish- 
ment or  punished  for  a  criino  when  he  is  in  a  state  of  idiocy,  im- 
becility, lunacy  or  insanity  so  as  to  be  incapable  of  understanding 
the  proceeding  or  making  his  defense. 

See  notes  under  next  section. 

§  21.  Irresponsibility,  etc.,  of  idiots,  lunatics,  etc. — A 

person  is  not  excused  from  criminal  liability  as  an  idiot,  imbecile, 
lunatic,  or  insane  person,  except  upon  proof  that,  at  the  time  of 
committing  the  alleged  criminal  act,  he  was  laboring  under  such 
a  defect  of  reason  as  either, 

1.  Not  to  know  the  nature  and  quality  of  the  act  he  was  do- 
ing; or 

2.  Not  to  know  that  the  act  was  wrong. 

For  discussions  of  the  subject  of  insanity  as  a  defense  to  crime,  see  1  N.  Y. 
€r.  Rep.  29;  Abbott  Trial  Brief  (Cr.  Causes.)  333,  461;  12  Alb.  L.  J.  150; 
13  id.  210;  Ouiteau's  Case,  10  Fed.  Rep.  161,  and  notes  by  Desty  and  Wharton, 
189-204;  1  Crim.  Law  Mag.  32,  431;  7  id.  431,  567;  12  id.  1;  16  Cent.  L.  J.  282; 
3  Am.  and  Eng.  Encyc.  of  Law,  658;  4  id.  715;  31  Am.  Rep.  860;  35  id.  20; 
38  id.  375;  36  id.  462,  795;  45  id.  397;  44  id.  426;  46  id.  778. 

Weakness  of  intellect,  not  amounting  to  Insanity,  is  no  defense.  Patterion 
V.  People,  46  Barb.  625;  Wartina  v.  State,  105  Ind.  445;  Conway  v.  StaU,  118 
Id.  482;  11  Crim.  Law  Mag.  640;  Anderson  v.  State,  25  Neb.  550. 

A  lunatic  is  responsible  for  a  crime  committed  during  a  lucid  interval. 
Clark's  Case,  1  C.  XL  Rec.  176. 

But  where  previous  insanity  is  proved,  the  prosecution  must  show  that  the 
crime  was  committed  during  a  lucid  interval.  People  v.  Montgomery,  13  Abb. 
Pr.  (N.  S.)207. 

Insanity  resulting  from  intermittent  fever,  etc.  People  v.  Beno  VUUf  3 
Abb.  N.  C,  195. 

A  phrenzy,  which  is  the  result  of  violent  passion,  will  not  excuse  the  com-  I 
mission  of  a  crime.     Pierrovis*  Case,  3  G.  H.  Rec.  123;  Sanchez  v.  People,  4 
Park.  535;  18  IIow.  72;  22  N.  Y.  147. 

What  facts  may  be  given  in  evidence  to  show  insanity  on  part  of  the  prisoner. 
Lake  v.  People,  1  Park.  495. 

Moral  insanity  not  recognized  as  an  excuse  for  crime.  12  Crim.  Law  Mag.  7; 
Vharci  v.  State,  31  Ga.  424;  Ouiteau's  Com,  10  Fed.  Rep.  161;  4  Crim.  Law  Mag. 
586;  Bomell  v.  State,  63  Ala.  307;  35  Am.  Rep.  20;  2  Crim.  Law  Mag.  32;  Peo- 
ple V.  Kerrigan,  73  Cal.  222;  State  v.  Potts,  100  N.  C.  457. 

Bee,  however,  People  v.  Kleim,  1  Edm.  Sel.  Cas.  13;  People  v.  DemiUy  id.  594; 
People  V.  Pine,  2  Barb.  566;  Krom  v.  Schoonmaker,  3  id.  467. 

It  is  no  defense  that  in  consequence  of  an  uncontrollable  influence  a  prisoner 
had  no  power  over  his  will.     Waltz's  Case,  50  How.  Pr.  204. 
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If  a  person  retains  the  use  of  his  reason,  there  is  no  such  thing  as  nncoD^ 
trollable  impulse  to  commit  crime.  WaUz*8  Case,  50  How.  Pr.  204.  See,  also^ 
4  Crim.  Law  Mag.  586;  Boiling  v.  Stale,  16  8.  W.  Rep'r,  658. 

Where  the  evidence  has  disclosed  no  circumstance  indicating  that  the  crime 
was  committed  under  the  influence  of  provocation  at  the  time  or  sudden  anger, 
it  is  not  error  to  exclude  evidence  that  the  accused  was  irascible  and  subject  to 
fits  of  passion  from  slight  cause.     Sindram  v.  People,  88  N.  Y.  196. 

Where  the  defense  is  that  defendant  was  an  epileptic,  and  that  the  homicide 
was  the  unconscious  result  of  epileptic  mania  as  bearing  upon  the  issue  so  pre- 
sented, the  absence  of  motive  is  important.    People  v.  Barber,  115  N.  Y.  475. 

As  to  what  facts  necessary  to  excuse  an  epileptic,  see  8lauderman*s  Caee, 
8  Abb.  N.  C.  187;  Jenisch's  Case,  id.  200. 

Evidence  that  the  prisoner*s  father  was  afflicted  with  epilepsy,  and  that 
epilepsy  is  hereditary,  is  competent  in  murder  case.  Walsh  v.  People,  88  N. 
Y.  458. 

Insanity  cannot  change  the  crime  of  homicide  from  one  degree  to  another. 
Sindram  v.  People,  1  N.  Y.  Cr.  Rep.  148;  affirmed,  88  N.  Y.  196. 

One  mentally  deranged  so  as  not  to  be  able  to  conduct  his  defense  cannot  be 
tried.     Peacock  v.  State,  50  N.  J.  L.  34. 

The  doctrine  of  irresponsibility  for  a  crime  committed  by  a  person  who  had 
sufficient  mental  capacity  to  comprehend  the  nature  and  quality  of  his  act  and 
to  know  that  it  was  wrong,  on  the  ground  that  he  had  not  the  power  to  con- 
trol his  actions,  is  not  the  law  of  this  State.     Walker  v.  People,  8S  N.  Y.  86; 

1  N.  Y.  Cr.  Rep.  27;  People  v.  Coleman,  id.  1;  Casey  v.  People,  81  Hun,  158; 

2  N.  Y.  Cr.  Rep.  187;  People  Walworth,  4  id.  855;  People  v.  CameU,  2  Edm. 
Sel.  Cas.  200;  WiUis  v.  Peoj^,  32  N.  Y.  715;  5  Park.  621;  Flanagan  v.  People, 
52  N.  Y.  467;  Wagner  v.  People,  2  Keyes,  684;  4  Abb.  Dec.  509;  People  v. 
WaUz,  50  How.  Pr.  204;  3  Abb.  N.  C.  209;  People  v.  Rleine,  1  Edm.  Sel.  Cas.  18; 
People  V.  Montgomery,  13  Abb.  Pr.  (N.  S.)  207;  People  v.  Moett,  28  Hun.  60; 
People  v.  Sprague,  2  Park.  43. 

See,  also,  StaU  v.  Murray,  11  Ore.  413;  People  v.  Hoin,  62  Cal.  120;  45  Am. 
Rep.  651;  State  v.  Leuis,  13  Crim.  Law  Mag.  72,  85;  United  States  v.  Young,  7 
id.  732;  J^te  v.  Bundy,  24  S.  C.  439;  58  Am.  Rep.  262;  Cunningham  v.  State,. 
56  Miss.  269;  31  Am.  Rep.  360;  State  v.  Mowry,  37  Kan.  369;  Stale  v.  Potts^ 
100  N.  C.  457;  UniUd  States  v.  Faulkner,  35  Fed.  Rep.  730;  Kearney  v.  Peo- 
ple,  11  Colo.  258. 

A  person  must  not  only  know  that  an  act  is  unlawful  and  morally  wrong, 
but  he  must  have  reason  sufficient  to  apply  such  knowledge  and  be  controlled 
by  it.    McFarland'8  Trial,  8  Abb.  Pr.  (N.  S.)  57. 

Influence  of  spirits  is  no  defense  where  a  knowledge  of  right  and  wrong 
exists.     People  v.  Waltz,  60  How.  204. 

Delirium  tremens,  like  insanity,  if  it  deprive  one  of  the  capacity  of  knowing 
right  from  wrong,  saves  him  from  any  criminal  responsibility  from  his  acts. 
People  V.  Carpenter,  102  N.  Y.  250;  4  N.  Y.  Cr.  Rep.  187;  O'ConneU  v.  PeopU, 
87  N.  Y.  377;  62  How.  436;  Bnoin  v.  State,  10  Tex.  App.  700;  Ouiteau's  Case, 
8  Crim.  Law  Mag.  358;  Beg.  v.  Davis,  14  Cox  Cr.  Cius.  563;  28  Eng.  Rep.  657; 
O'Brien  v.  People,  48  Barb.  274. 

See,  also,  Beal  v.  People,  56  Barb.  551;  42  N.  Y.  270;  WiUis  ▼.  Com.  (Va.), 

Alb.  L.  J.  176. 
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Where  the  court  has  charged  the  jury  as  to  what  constitutes  insanity,  it  is 
not  error  to  refuse  to  charge  that  if  the  jury  find  that  defendant  at  the  time 
the  offense  was  committed  was  suffering  from  delirium  tremens,  or  any  other 
species  of  insanity,  tiiey  must  acquit.     People  y.  Mills,  98  N.  Y.  176. 

A  request  to  charge  that  if  in  consequence  of  some  disease  defendant  had 
not  sufficient  use  of  his  reason  to  control  the  passions  which  prompted  the  act, 
the  jury  must  acquit,  is  erroneous  as  excluding  the  question  of  his  capacity  to 
distinguish  between  right  and  wrong.     People  v.  MUls,  98  N.  Y.  176. 

One  who,  by  Yeason  of  menial  disease,  has  lost  the  power  of  will  to  control 
his  actions  and  choose  between  right  and  wrong  is  not  responsible  to  the  crim- 
inal law  for  an  act  which  is  solely  the  product  of  such  disease,  although  he 
may  know  right  from  wrong.  Parsons  v.  State,  81  Ala.  577;  60  Am.  Rep.  193; 
86  Alb.  L.  J.  249. 

Tbe  learned  editor  of  the  Albany  Law  Journal  (36  Alb.  L.  J.  221)  remarks 
on  this  case  as  follows:  "The  opinion  by  Judge  Somerville  is  ingenious  and 
learned,  but  it  by  no  means  satisfies  us  that  the  commonly  received  test  of  the 
ability  to  distinguish  between  right  and  wrong  is  unjust  and  not  the  pafest  rule 
to  society,  and  it  necessarily  and  explicitly  overrules  the  doctrine  of  the  same 
court  in  the  Boswell  Case^  on  the  subject  of  insane  delusions.  See  63  Ala.  807: 
85  Am.  Rep.  20.  It  is  possible  that  the  doctrine  now  adopted  in  Alabama  may 
have  been  previously  adopted  in  New  Hampshire,  and  perhaps  in  one  or  two 
other  States,  as  we  understand  Judge  Somerville  to  make  claim,  but  It  is  cer- 
tain that  the  vast  preponderance  of  judicial  opinion  is  the  other  way.'* 

In  an  article  on  "Insanity  and  Criminal  Responsibility "  (12  Crim.  Law 
Mag.  1)  the  writer  says:  "  Common  sense,  reason  and  the  weight  of  legal  au- 
thority sustain  the  doctrine  that  if  a  person  commits  a  crime,  and  at  the  time 
knows  he  is  doing  wrong,  he  should  bo  held  criminally  responsible  for  Tiis  act 
This  is  the  only  doctrine  that  will  protect  our  social  relations,  uphold  morality 
and  religion.  Speculative  philosophy  and  phrenological  interpretation  of  the 
state  of  the  mind  is  no  test  as  to  one's  insanity  and  are  incompatible  with 
the  principles  of  rational  psychology." 

Burden  of  proof.  —  In  Brothefton  v.  People,  75  N.  Y.  159,  Church,  Ch.  J., 
used  the  following  language:  "Crimes  can  only  be  committed  by  human 
beings  who  are  in  a  condition  to  be  responsible  for  their  acts;  and  upon  this 
general  proposition,  the  prosecutor  holds  the  aflirmative,  and  the  burden  of 
proof  is  upon  him.  Sanity  being  the  normal  and  usual  condition  of  man- 
kind, the  law  presumes  that  every  individual  is  in  that  state.  Hence  a  prose- 
cutor may  rest  upon  that  presumption  without  other  proof.  The  fact  is 
deemed  to  be  proved  prima  facte.  Whoever  denies  this,  or  interposes  a 
defense  based  upon  its  untruth,  must  prove  it.  The  burden,  not  of  the  gen- 
eral issue  of  crime  by  a  competent  person,  but  the  burden  of  overthrowing 
the  presumption  of  sanity  and  of  showing  insanity,  is  upon  the  person  who 
alleges  it;  and  if  evidence  is  given  tending  to  establish  insanity,  then  the 
general  question  is  presented  to  the  court  and  jury  whether  the  crime,  if 
committed,  was  committed  by  a  person  responsible  for  his  acts;  and  upon  thia 
question  the  presumption  of  sanity  and  the  evidence  are  all  to  be  considered, 
and  the  prosecutor  holds  the  affirmative,  and,  if  a  reasonable  doubt  exists  as 
to  whether  the  prisoner  is  sane  or  not,  he  is  entitled  to  the  benefit  of  th* 
doubt,  and  to  an  acquittal." 
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See,  also,  4  Crim.  Law  Mag.  512;  28  Eng.  Rep.  601;  2  Lawson  Crim.  Def. 
327:  O'ConneU  v.  PeopU,  87  N.  Y.  377;  41  Am.  Rep.  379;  Walker  v.  People, 
S8  N.  Y.  81;  CoMy  v.  People,  81  Han,  158;  People  v.  McCann,  16  N.  Y.  58; 
Wagner  v.  People,  2  Keyes,  684;  4  Abb.  Dec.  509;  Cole's  Case,  7  Abb.  Pr. 
<N.  S.)  321;  People  v.  Schruyver,  42  N.  Y.  1;  Walters  v.  PeopU,  32  id.  147; 
O'Brien  v.  Pe<?pfe,  48  Barb.  274  ;  People  v.  Robinson,  1  Park.  649 ;  State  v. 
ITioy^,  46  Conn.  330;  State  v.  Laiorence,  57  Me.  574;  /Sto^e  v.  Jones,  50  N.  H. 
369;  Dacey  v.  JPe<32>^«,  116  111.  555  ;  State  v.  Crawford,  11  Kans.  32;  State  v. 
Redeemier,  1  Crim.  Law  Mag.  456. 

A  reasonable  doubt  of  defendant's  insanity  raised  by  all  the  evidence  does 
not  justify  an  acquittal.     Parsons  v.  State,  81  Ala.  577;  60  Am.  Rep.  198. 

Medical  experts  may  be  permitted  to  state  in  connection  with  their  opinion 
as  to  the  sanity  or  insanity  of  a  person  based  upon  the  testimony  in  the  case, 
the  reason  upon  which  it  is  founded.    People  v.  Barber,  115  N.  Y.  457. 

But  inferences  from  the  facts  which  are  within  the  range  of  ordinary  judg- 
ment and  experience  are  to  be  drawn  by  the  jury  and  cannot  be  proved  by 
the  opinion  of  such  witnesses.     People  v.  Barber,  115  N.  Y.  457. 

Where  the  defense  is  insanity  it  is  not  fcompetent  to  prove  declarations 
made  by  defendant  to  his  physician  as  to  his  conduct  at  a  time  prior  to  the 
declarations,  nor  are  such  declarations  a  proper  basis  of  a  scientific  opinion 
of  his  metital  condition  at  that  time.     People  v.  Hawkins,  109  N.  Y.  408. 

In  KemmUr's  Case,  \\9  N.  Y.  580,  physicians  who  had  been  sent  to  the  jail 
by  the  district  attorney  to  make  an  examination  of  the  prisoner  were  permitted 
to  testify  as  witnesses  for  the  prosecution  to  his  mental  condition  under  the 
objection  that  either  the  relation  of  patient  and  physician  existed,  or  else  the 
prisoner  was  compelled  to  furnish  evidence  against  himself.  Held,  no  error; 
no  evidence  having  been  called  for  as  to  the  prisoner's  statements  or  as  to 
transactions  in  the  jail. 

As  to  what  questions  may  be  asked  a  non -expert  witness,  see  27  Eng.  Rep.  426; 
People  V.  Packenham,  115  N.  Y.  200;  De  Witt  v.  Bailey,  17  id.  348;  Clapp  v. 
FuOerton,  34  id.  190;   O'Brien  v.  Peo.,  86  id.  276;  Real  v.  Peo.,  42  id.  282. 

§  22.  Intoxicated  persons No  act  committed  by  a  person 

•while  in  a  state  of  voluntary  intoxication,  shall  be  deemed  less 
criminal  by  reason  of  his  having  been  in  such  condition.  Bat 
whenever  the  actual  existence  of  any  particular  purpose,  motive 
or  intent  is  a  necessary  element  to  constitute  a  particular  speciea 
or  degree  of  crime,  the  jury  may  take  into  consideration  the  fact 
that  the  accused  was  intoxicated  at  the  time,  in  determining  the 
purpose,  motive  or  intent  with  which  he  committed  the  act. 

Voluntary  intoxication  furnishes  no  excuse  for  crime.  Flanigan  v.  People, 
66  N.  Y.  554;  40  Am.  Rep.  556;  People  v.  Ca/oanaugh,  62  How.  Pr.  187;  Peo- 
ple V.  Conroy,  33  Hun,  119;  2  N.  Y.  Or.  Rep.  247;  Kenny  v.  People,  81  N.  Y. 
830;  27  How.  202;  18  Abb.  91;  LonerganY.  PeopU,  6  Park.  209;  60  Barb.  266; 
Freery  v.  PeopU,  54  id.  319;  People  v.  Porter,  2  Park.  214;  People  v.  FaUer, 
id.  16;  PeopU  v.  Wiley,  id.  19;  Com.  v.  Hawkins,  3  Gray.  463;  State  v.  Bundy, 
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94  S.  C.  489;  58  Am.  Rep.  262;  Shanahan  v.  Com,,  8  Bush,  463;  8  Am.  Bep. 
465;  Beck  v.  State,  73  Ga.  452;  Upstone  v.  People,  109  111.  169;  ffopt  v.  Peo- 
ple, 104  U.  S.  631.     See.  also,  28  Eng.  Rep.  659;  7  Am.  St.  Rep.  21. 

Voluntary  Intoxication  amounting  to  phrenzy,  no  defense  where  a  homicide- 
is  committed  without  provocation.  Flanigan  v.  People,  86  N.  Y.  654;  40 
Am.  Rep.  556,  n.;  People  v.  Rogers,  18  N.  Y.  9;  reversing  8  Park.  682;  Kenvy- 
V.  People,  31  N.  Y.  330;  People  v.  Robinson,  1  Park.  649;  2  id.  235;  People  v. 
Hftmmill,  id.  223;  Pe<3!p?€  v.  Batting,  49  How.  392;  People  v.  Eoitwood,  3 
Park.  25;  14  N.  Y.  662;  State  v.  Barlow,  21  Mo.  446;  Shanahan  v.  C(W*.,  » 
Bush,  463;  Rafferty  v.  Pwj^fo,  66  111.  118;  (7Aam  v.  State,  31  Ga.  424;  i/?/w- 
phreys  v.  State,  45  id,  190. 

Where  intoxication  results  in  a  fixed  mental  disease  of  some  continuance- 
and  duration,  it  will  relieve  from  criminal  responsibilitj.  Loiurgan  v.  Peo- 
ple, 6  Park.  209;  50  Barb.  266';  34  How.  890;  O'Brien  v.  PeopU,  48  Barb.  274^ 
People  V.  Williams,  43  Cal.  344;  U.  S.  v.  Drew,  5  Mason,  28;  State  v.  McOoni- 
gal,  5  Harring.  610.     See,  also,  28  Eng.  Rep.  661. 

Permanent  insanity  produced  by  habitual  drunkenness  excuses  acts  other- 
wise criminal;  but  one  who  while  sober  deliberately  resolves  to  kill  another, 
and  makes  himself  drunk  for  the  purpose  of  nerving  himself  to  the  accom- 
plishment of  his  design,  and  kills  such  person  while  he  is  so  drunk  as  to  be 
incapable  of  forming  sUch  design,  and  temporarily  insane  and  anconscious  of 
what  he  is  doing,  is  still  guilty  of  murder  in  the  first  degree.  Staie  v.  Rob- 
inson,  20  W.  Va.  713;    43  Am.  Rep.  799. 

Voluntary  intoxication  is  no  excuse  for  crime,  but  the  proof  of  it  may  re- 
duce the  crime  of  murder  to  the  second  degree,  by  showing  the  absence  of 
deliberation.  People  v.  Batting,  49  How.  392;  State  v.  Trivas,  32  La.  Ann. 
1086;  36  Am.  Rep.  298. 

In  fixing  the  grade  of  crime  of  which  the  person  is  guilty,  the  evidence  of 
his  intoxication  becomes  very  important,  and  is  to  be  carefully  weighed. 
People  V.  Batting,  49  How.  392. 

Evidence  of  intoxication  is  always  admissible  to  explain  the  conduct  and 
intent  of  the  prisoner.  People  v.  HammiUy  2  Park.  223;  Lonergan  v.  People, 
6  Park.  209;  50  Barb.  266;  People  v.  Rogers,  18  N.  Y.  9;  Eastwood  v.  People, 
3  Park.  25;  14  N.  Y.  562. 

The  jury  may  not  infer  an  absence  of  premeditation  from  the  fact  that 
defendant  was  intoxicated  when  he  committed  the  crime.  O'Brien  v.  People, 
48  Barb.  274. 

A  refusal  to  charge  on  a  trial  for  murder  that  intoxication  absolutely  tends- 
to  show  absence  of  premeditation  and  deliberation  is  not  error.  People  v» 
Mills,  98  N.  Y.  176;  21  W.  Dig.  137;  3  N.  Y.  Cr.  Rep.  187. 

In  People  v.  Burns,  33  Hun,  296;  2  N.  Y.  Cr.  Rep.  415,  it  was  held  that  it 
was  not  error  to  instruct  the  juror  in  a  case  of  burglary  that  they  might  take 
into  consideration  the  intoxication  of  defendant,  in  determining  the  intent 
with  which  he  entered  the  building  in  question. 

Defendant  while  intoxicated  entered  the  sleeping-room  of  the  complainant 
where  she  was  in  bed,  removed  the  bed  clothes  from  her  person  and  got  into 
the  bed,  but  without  touching  her  person,  she  leaving  the  bed  at  once.  Held, 
sufficient  evidence  to  sustain  a  verdict  of  assault  although  the  defendant  did 
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not  in  fact  touch  the  complainant's  person;  that  it  was  a  question  of  fact  for 
the  jury  to  determine  whether  he  was  so  far  intoxicated  at  the  time  as  to  be 
unable  to  form  a  guilty  intent.  Com,  v.  Hagenloek,  140  Mass.  125;  2  East. 
Repr.  104. 

One  wrongfully  taking  the  property  of  another,  but  too  druuk  to  entertain 
«  felonious  intent,  cannot  be  convicted  of  larceny.  Wood  v.  StcUe,  84  Ark.  341 ; 
96  Am.  Rep.  18. 

On  a  trial  for  theft  the  accused  offered  to  prove  that  at  the  time  of  the  com- 
mission of  the  offense  he  was  so  drunk  as  to  be  incapable  of  forming  an  intent 
to  steal.  The  offer  was  overruled.  Ileldy  error.  Loza  v.  State,  1  Tex.  Ct. 
App.  488;  88  Am.  Rep.  416. 

g  23.  Morbid  criminal  propensity. — A  morbid  propensitj 
to  commit  prohibited  acts,  existing  in  the  mind  of  a  person  who  is 
not  shown  to  have  been  incapable  of  knowing  the  wrongfulness 
of  such  acts,  forms  no  defense  to  a  prosecution  therefor. 

In  Psople  v.  Carpenter,  102  N.  T.  260,  Ruger,  Ch.  J.,  said:  "  The  only  ex- 
ception remaining  which  is  deemed  of  sufficient  importance  to  merit  particular 
notice,  is  that  taken  to  the  refusal  of  the  court  to  charge  according  to  the  re- 
qoest  of  the  prisoner's  counsel.  '  If  some  controlling  disease  was  in  truth  the 
acting  power  within  him — the  prisoner — which  he  could  not  resist,  or  if  he 
had  not  a  sufficient  use  of  his  reason  to  control  the  passion  which  prompted 
the  act  complained  of,  he  is  not  responsible.'  The  principle  of  this  request  is  not 
only  impliedly  condemned  by  sections  21  and  28  of  the  Penal  Code,  but  has 
been  held  to  be  untenable  by  the  express  decision  of  this  court.  Flanagan 
▼.  People^  52  N.  Y.  467.  Judge  Andrews  there  says:  '  Indulgence  in  evil 
passions  weakens  the  restraining  power  of  the  will  and  conscience,  and  the 
rule  suggested  would  be  the  cover  for  the  commission  of  crime  and  its  justifi- 
cation. The  doctrine  that  a  criminal  act  may  be  excused  upon  the  notion  of 
an  irresistible  impulse  to  commit  it  when  the  offender  has  the  ability  to  dis- 
cover his  legal  and  moral  duty  in  respect  to  it,  has  no  place  in  the  law.'*  The 
learned  trial  judge  had  laid  down  the  rule  governing  the  jury  in  considering 
such  a  defense  in  the  language  of  the  statute,  which  furnished  a  simple,  clear 
and  intelligible  guide  for  their  deliberations,  and  from  a  careful  and  painstak- 
ing examination  of  the  evidence  in  the  case,  we  see  no  reason  to  suppose  that 
they  have  mistaken  as  to  its  character  and  effect,  or  the  legal  principles  ap- 
plicable thereto."  See,  also,  People  v.  Waltz,  50  How.  Pr.  204;  Huntington's 
Trial,  834  et  9eq. 

§  24.  Riile  as  to  married  woman.-— It  is  not  a  defense,  to  a 
married  woman  charged  with  crime,  that  the  alleged  criminal  act 
was  committed  by  her  in  the  presence  of  her  husband. 

See  31  Am.  Rep.  331;  16  Eng.  Rep.  232;  13  id.  454;  1  Bish.  Cr.  Law  (7th 
ad.).  §  359. 

Coverture  is  no  protection  to  a  wife  who  participates  with  her  husband  in 
the  commission  of  a  crime,  where  she  takes  an  active  and  willing  part  in  the 
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criminal  act,  and  proof  will  overcome  the  prima  facie  evidence  of  coercion  ^ 
which  the  husband's  presence  would  imply.     People  v.  Ryland^  97  N.  Y.  126; 
28  Han,  568. 

Joint  conviction  of  husband  and  wife  will  be  sustained  if  no  coercion  be 
shown.     Goldstein  v.  Peo]^,  82  N.  Y.  231. 

A  wife  will  not  be  held  responsible  for  a  larceny  committed  by  her,  by 
coercion  of  her  husband  or  in  his  company,  which  presumes  coercion;  but  the 
coercion  of  his  company  is  only  presumptive,  and  if  it  appear  that  she  was  not 
urged  to  the  offense  by  him;  but  was  herself  the  inciter  of  it,  she  is  equally 
responsible.     SeUer  v.  People,  77  N.  Y.  411. 

Where  there  is  a  preconcert  between  husband  and  wife  to  commit  a  rob- 
bery,  and  she  is  present  voluntarily  aiding  and  abetting  in  the  crime,  she  is 
responsible.     Goodman' 8  Case^  6  C  H.  Rec.  21. 

It  has  been  held  that  a  woman  in  the  presence  of  her  husband  cannot  be 
guilty  of  an  assault  and  battery  on  one  with  whom  her  husband  has  a  con- 
troversy.    Browns  Case,  3  C.  II.  Rec.  56;  Booney's  Case,  id.  126. 

It  is  otherwise,  however,  if  the  husband  does  not  participate.  Boyd's  Case, 
8  C.  H.  Rec.  134.  See  Quinlan  v.  People,  6  Park.  9;  People  v.  Townsend,  3 
Hill,  479;  Brandon's  Case-,  4  C.  II.  Rec.  140 

§  25.  Rule  as  to  persons  acting  under  threats,  etc.— 

Where  a  crime  is  committed  or  participated  in  by  two  or  more 
persons,  and  is  committed,  aided,  or  participated  in  by  any  one  ot 
them,  ODly  because,  during  the  time  of  its  commission,  he  is  com- 
pelled to  do,  or  to  aid  or  participate  in  the  act,  by  threats  of 
another  person  engaged  in  the  act  or  omission,  and  reasonable 
apprehension  on  his  part  of  instant  death  or  grievous  bodily 
harm,  in  case  he  refuses,  the  threats  and  apprehension  constitute 
duress,  and  excuse  him. 

§  26.  Rule  when  act  done  in  defense  of  self  or  another. 

—  An  act,  otherwise  criminal,  is  justifiable  when  it  is  done  to  pro- 
tect the  person  committing  it,  or  another  whom  he  is  bound  to 
protect,  from  inevitable  and  irreparable  personal  injury,  and  the 
injury  could  only  be  prevented  by  the  act,  nothing  more  being 
done  than  is  necessary  to  prevent  the  injury. 

See  Code  Crim.  Proc.,  §§  79,  80,  81;  see,  also,  g§  203,  204,  205  and  228,  post. 

One  without  fault,  if  attacked  by  another,  may  kill  his  assailant,  if  the  cir- 
cumstances be  such  as  furnish  reasonable  ground  of  a  design  to  take  his  life 
or  do  him  great  bodily  harm,  though  in  point  of  fact  he  is  mistaken.  Shorter 
V.  People,  2  N.  Y.  198;  4  Barb.  460;  PatUrson  v.  People,  46  Barb.  625. 

See  People  v.  Lamb,  54  Id.  342;  2  Keyes,  360;  2  Abb.  (N.  S.)  148;  People  v. 
Austin,  1  Park.  154;  People  v.  Cole,  4  id.  35;  Pfommer  v.  People,  id.  558;  VM^. 
People,  5  id.  410;  4  Am.  and  Eng.  Encyc,  of  Law,  691;  6  N.  Y.  Cr.  Rep.  116. 
note;  People  v.  Lennon,  71  Mich.  298;  15  Am.  St.  259;  People  v.  PeaH.  76 
Mich.  207;  15  Am.  St.  259. 
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Id  State  v.  Braussard,  89  La.  Ann.  671,  it  was  held  that  proof  of  tbe  dis- 
parity between  the  size  and  strength  of  the  prosecutor  ahd  the  accused  is 
inadmissible,  unless  there  has  been  a  prima  facie  case  of  self-defense  laid  by 
the  defendant,  or  it  has  been  preceded  by  proof  that  the  accused  was  the 
attacking  party.  The  court  said:  **The  decisions  are  clear  that  a  party,  in 
order  to  introduce  evidence  as  to  the  character  or  disparity  in  size  and 
strength,  must  lay  a  proper  foundation,  and  show  that  at  the  time  the  accused 
inflicted  the  wound  as  charged,  he  was  attacked  by  the  wounded  party.  On 
this  question,  Wharton  says:  'In  England  we  have  no  authority  direct  to 
this  particular  point.  Intimations,  however,  from  eminent  judges,  would 
lead  us  to  believe  that  evidence  would  not  be  refused  when  there  is  a  prima 
facie  case  of  self-defense  laid  by  the  defendant.'  Whart.  Hom.  608,  § 
607.  The  same  learned  author  says:  'The  general  principle,  then,  is  this: 
Not  that  it  is  lawful  coolly  to  attack  and  kill  a  person  of  ferocious  and  blood- 
thirsty character,  for  it  is  as  much  murder  in  such  manner  to  kill  the  most 
desperate  of  men  as  to  kill  the  most  inoffensive,  but  that,  whenever  it  is 
shown  that  a  person  honestly  believed  himself  cUtacked,  it  is  admissible  for  him 
to  put  in  evidence  whatever  could  show  the  bona  fides  of  his  belief.'  Whart. 
Crim.  £v.,  §  69.  These  principles  have  been  crystallized  into  our  jurispru- 
dence. StcUe  V.  Burr^,  80  La.  Ann.  679;  State  y.  Vance,  82  id.  1177;  8t(Ue  y. 
Jackson,  88  id.  1087;  State  v.  Clavde,  35  id.  71;  State  y.  Watson,  86  id.  148; 
State  V.  Janvier,  37  id.  644;  State  v.  SpeU,  38  id.  20.  " 

The  burden  is  on  the  prisoner  to  show  that  sufficient  cause  existed  to  justify 
him  in  using  a  deadly  weapon.     Sawyer  v.  People,  16  Week.  Dig.  894. 

One  may  not  resist  an  officer  who  levies  upon  h  is  property  under  an  ezecu. 
tion  upon  a  justice's  judgment  against  a  third  party  when  the  officer  acts  in 
good  faith.     HaU  v.  People,  2  N.  T.  Cr.  Rep.  134;  18  Week.  Dig.  867. 

Where  one  believes  himself  about  to  be  attacked,  he  must,  if  possible,  avoid 
his  assailant.  People  y.  Sullivan,  7  N.  Y.  896;  People  v.  Cole,  4  Park.  86; 
People  y.  McOrath,  47  Hun,  825. 

If  a  fatal  blow  be  struck  in  self-defense,  the  homicide  is  not  justified,  unless 
the  accused  first  retreated  as  far  as  he  could.  People  v.  Harper,  Edm.  Sel. 
Cas.  180;  ShorUr  v.  People,  2  N.  Y.  193;  4  Barb.  460. 

One  who  is  opposing  a  felony  may  lawfully  use  all  necessary  force,  even  to 
the  killing  of  the  felon.  Bulofv.  People,  45  N.  Y.  218;  5  Lans.  261;  11  Abb. 
(N.  8.)  246;  People  v.  Sand,  4  Alb,  L.  J.  91. 

A  party  assailed  may  seek  the  protection  of  the  authorities,  but  his  failure 
so  to  do  does  not  deprive  him  of  the  right  to  defend  himself  in  the  same  man- 
ner and  to  the  same  extent  and  by  the  same  means  as  if  he  had  done  so. 
Evers  v.  People,  8  Hun,  716;  68  N.  Y.  626. 

To  what  extent  and  in  what  way  force  may  be  used  in  defense  of  personal 
property.  Gyre  v.  Culver,  47  Barb.  592;  Morgan  v.  Durfee,  21  Alb.  L.  J.  216- 

To  what  extent  and  in  what  way  force  may  be  used  in  defending  one's  free- 
hold. Corey  v.  People,  45  Barb.  262;  Wood  v.  PhiUips,  45  N.  Y.  162;  People 
y.  Ouliek,  Lalor,  129;  Harrington  v.  People,  6  Barb.  607. 

If  one  is  attacked  with  a  dangerous  weapon  it  is  incnmbent  upon  him  to 
avoid  the  assault  by  retreat  if  retreat  is  open  to  him,  but  if  this  prove  unavail- 
ing, tbe  law  will  hold  him  harmless  if  in  defending  himself  he  kills  his 
assailant.     People  v.  Minisci,  12  State  Rep'r,  720. 
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§  27.  Exemption  of  publlo  ministert.—  Ambassadors  and 
other  public  ministers  from  foreign  governments,  accredited  to 
the  president  or  government  of  the  United  States,  and  recognized 
according  to  tlie  laws  of  tlie  United  States,  with  their  secretaries, 
messengers,  families  and  servants,  are  not  liable  to  punishment  in 
this  state,  but  are  to  be  returned  to  their  own  country  for  trial 
and  punishment. 

See  Federal  Const. .  art.  Ill,  §  2;  1  Bish.  Cr.  Law,  g  586;  Wheaton's  Inters 
national  Law,  264,  g  0;  Id.  271,  g  14. 


TITLE  II. 

OF   PARTIES   TO   CRIMES. 

Sbction  28.  Principal  and  accessory. 
29.  Definition  of  principal. 

80.  Definition  of  accessory. 

81.  All  principals  in  misdemeanors. 

82.  Trial  of  accessories. 

88.  Punishment  of  accessories. 

§  28.  Principal  and  aooessory.—  A  party  to  a  crime  is, 
either 
1.  A  principal ;  or, 
3.  An  accessory. 

§  29.  Definition  of  principal.—  A  person  concerned  in  the 
commission  of  a  crime,  whether  he  directly  commits  the  act  con- 
stituting the  offense  or  aids  and  abets  in  its  commission,  and 
whether  present  or  absent,  and  a  person  who  directly  or  indi- 
rectly counsels,  commands,  induces  or  procures  another  to  commit 
a  crime,  is  a  principal. 

In  People  y.  BHven,  112  N.  T.  82,  Peckham,  J.,  says:  The  purpose  and  effect  of 
the  section  are  to  ahoUsh  the  distinction  which  heretofore  existed  in  cases  of 
felony,  between  a  principal  and  an  accessory  before  the  fact;  the  principal  being 
present  and  either  committing  the  act  himself  or  aiding  in  its  commission,  and 
the  accessory  before  the  fact  beiug  absent,  but  counseling  and  procuring  its 
commission,  *  *  *  to  place  a  person  who  in  cases  of  felony  would  other- 
wise have  been  guilty  as  an  accessory  before  the  fact  under  the  same  as  had 
heretofore  obtained  in  cases  of  treason  and  misdemeanor." 
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See,  alao,  Leonard r . PooU,  114  N.  Y.  871;  11  Am.  St.  Rep.  667;  PeapUy.  Bat 
Xenon,  60  Hun,  44;  People  v.  Ryland,  97  N.  Y.  126;  P€4)ple  v.  Batford,  3  N. 
Y.  Cr.  Rep.  228;  21  Week.  Dig.  849;  People  v.  Fitzgerald,  5  N.  Y.  Cr.  Rep. 
843;  Carrington  v.  People,  6  Park.  336;  People  v.  jffate,  23  How.  Pr.  94;  Wix- 
mm  V.  People,  5  Park.  120;  United  States  v.  Hughes,  34  Fed.  Rep.  732;  StaU  v. 
Kirk,  11  Ore.  50o;  People  v.  ^nV//,  53  Hun,  496;  People  v.  ^rt^«,  23  How.  Pr. 
93;  People  v.  HaU,  57  id.  342;  P<v>pZ<j  v.  Kirf,  126  N.  Y.  661,  affirming  68  Hun. 
344;  Peoj^  v.  Phelps,  61  id.  117;  P^;?fe  y! McKaiie,  80  id.  323. 

*'  The  presence  of  a  principal  in  a  felony  may  be  constmctive,  and  that  con- 
fitrnctive  presence  is  made  out  when  it  is  shown  that  lie  acted  with  another  in 
the  pursuance  of  a  common  design;  that  he  acted  at  one  and  the  same  time 
for  the  fulfillment  of  the  same  preconcerted  end,  and  was  so  situated  as  to  be 
«ble  to  give  aid  to  his  associate,  with  a  view  to  insure  the  success  of  the  com« 
mon  enterprise.  ■  A  waitingjind  a  watching  at  a  convenient  distance  is  enough." 
McCaHney  v.  People,  83  N.  Y.  413;  People  v.  Sanborn,  14  State  Rep.  126;  46 
Hun.  682;  People  v.  McElroy,  86  State  Rep.  660. 

This  section  has  not  changed  the  form  of  pleading  in  the  cases  where  a  per- 
son was  principal  at  common  law  or  under  the  statute.  People  v.  Patterson, 
60  Hun,  44. 

§  30.  Definition  of  accessory —  A  person  who,  after  the 
commission  of  a  felonj,  harbors,  conceals,  or  aids  the  offender, 
with  intent  that  he  may  avoid  or  escape  from  arrest,  trial,  con- 
viction, or  punishment,  having  knowledge  or  reasonable  ground 
to  bch'eve  that  such  offender  is  liable  to  arrest,  has  been  arrested, 
IS  indicted  or  convicted,  or  has  committed  a  felony,  is  an  acces- 
sory to  the  felony. 

To  constitute  an  accessory  one  must  not  alone  assist  the  principal  to  escape 
-punishment  but  must  help  him  to  elude  or  evade  capture.  People  v.  Dunn, 
7  N.  Y.  Cr.  Rep.  173. 

Receipt  of  property,  knowing  it  to  have  been  stolen,  does  not  render  one  an 
accessory  to  the  larceny.  Id. 

§  31.  All  principals  in  misdemeanors.  —  A  person  who 
commits  or  participates  in  an  act  which  would  make  him  an  acces- 
sory if  the  crime  committed  were  a  felony,  is  a  principal,  and  may 
be  indicted  and  punished  as  such,  if  the  crime  be  a  misdemeanor 

See  §  682,  post. 

All  those  who  aid  or  abet  in  the  commission  of  a  misdemeanor  are  principal 
•offenders.  Leasing  a  house  for  the  purposes  of  prostitution,  Erwin  v.  Peo- 
ple, 4  Den.  129;  petit  larceny,  Lowenstein  v.  People,  64  Barb.  299;  Wardv, 
People,  8  Hill,  895;  6  id.  tl4;  post,  %  535;  keeping  shop  open  on  Sunday, 
Com.  V.  Dale,  144  Mass.  868;  conspiracy,  People  v.  Mathews,  4  Wend.  220. 

§  32.  Trial  of  accessories. —  An  accessory  to  a  felony  may 
be  indicted,  tried,  and  convicted,  either  in  the  county  where  he 
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became  an  accessory,  or  in  the  county  where  the  principal  felony 
was  committed,  and  whether  the  principal  felon  has  or  has  not 
been  previously  convicted,  or  is  or  is  not  amenable  to  justice,  and 
although  the  principal  has  been  pardoned  or  otherwise  discharged 
after  conviction. 

See  §  126,  poBt;  People  v.  Oray,  25  Wend.  464,  and  Jones  v.  People,  20  Hun, 
545;  People  v.  Basford,  3  N.  Y.  Cr.  Rep.  219;  StaHn  v.  PeopU,  45  N.  Y.  333. 

What  sufficient  evidence  to  go  to  the  jury  that  accused  was  a  principal  and. 
not  merely  an  accessory .     People  v.  Ryland,  97  N.  Y.  126. 

§  33.  Funishment  of  aooessories.—  Except  in  a  case  where 
a  different  punishment  is  specially  prescribed  by  law,  a  person 
convicted  as  an  accessory  to  a  felony  is  punishable  by  imprison- 
ment for  not  more  than  live  years,  or  by  a  fine  of  not  more  than- 
five  hundred  dollars,  or  by  both 


TITLE  III. 


DEGREES    IN   THE  COMMISSION  OF   CRIMES    AND    ATTEMPTS  TO* 

COMMIT   CRIMES. 

Section  84.  What  is  an  attempt  to  commit  a  crime. 

85.  Prisoner  indicted  may  be  convicted  of  lesser  crime  or  attempt. 

86.  Acquittal    or  conviction   bars    indictment  for   another  degree; 

attempt. 

§  34.  What  is  an  attempt  to  commit  a  crime. —  An  act^ 
done  with  intent  to  commit  a  crime,  and  tending  but  failing  to 
effect  its  commission,  is  an  attempt  to  commit  that  crime. 

See  g§  174,  685,  po^;  1  Am.  and  Eng.  Encyc.  of  Law,  936;  37  Eng.  Rep.  442; 
11  id.  372;  4  Grim.  Law  Mag.  12;  1  Bish.  Cr.  Law,  §  657;  Whart.  Cr.  Law 
(8th  ed.),  §  979;  Darrow  v.  Family  Fund  Society,  42  Hun,  245;  affirmed,  116 
N.  Y.  542;  MitUigan  v.  People,  6  Park.  105;  People  v,  Johnson,  46  Hun,  670;. 
United  States  v.  Stephens,  8  Sawy.  116;  3  Crim.  Law  Mag.  536;  People  v.  Stiles, 
75  Cal.  570;  State  v.  Gray,  19  Nev.  212;  Cox  v.  People,  82  111.  191. 

In  Lamb  v.  State,  67  Md.  524,  the  court  said:  "The  law  would  not  be  a 
practical  system  if  it  did  not  define  with  precision  the  nature  and  circum> 
stances  of  the  attempts  which  are  criminal  and  determine  what  acts  are  neces- 
sary to  make  the  attempt  a  substantive  offense  " 

"The  criminnl  intent  is  but  one  elen^ent  in  nn  attempt,  there  must  also  be 
an  act  tending  to  effect  the  comiui»siou  of  the  defined  crime.     If  the  act  merely 
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tends  to  show  grail  ty  puipose  bat  does  not  tend  to  effect  the  commission  of 
the  pftiticalar  crime  there  is  no  attempt  in  a  legal  sense.  We  must  not  go 
astray  by  following  dictionary  definitious  of  the  word  '  attempt '  rather  than 
•legal.'"  PeopU  v.  Moran,  7  N.  Y.  Or.  Rep.  336;  54  Han.  379.  This  case 
was  reversed.     123  N.  Y.  254;  42  Alb.  L.  J.  495;  33  State  Rep.  398. 

In  People  v.  Buth^  4  Hill,  133,  the  defendant  solicited  another  to  commit 
arson,  and  famished  him  with  a  match  for  the  purpose,  but  the  crime  was  not 
committed;  7iM,  that  the  prisoner  was  guilty  of  an  attempt  to  commit  a  crime. 

This  case  was  followed  in  McDermott  v.  People,  5  Park.  102. 

Defendant,  having  made  preparations  for  burning  a  building,  left  his  sup- 
posed accomplice  at  the  building,  saying  he  would  go  and  get  some  matches, 
but  did  not  return,  and  an  hour  or  so  afterward  was  arrested;  lieldy  that  his 
failure  to  return  was  not  proof  that  he  had  abandoned  hib  purpose.  Any- 
where between  the  conception  of  the  intent  and  the  overt  act  toward  its  com- 
mission there  is  room  for  penitence,  and  the  law  in  its  beneficence  extends  the 
hand  of  forgiveness.  But  when  the  evil  iutent  is  supplemented  by  the  re- 
quisite act  toward  its  commission,  the  offense  is  complete.  State  v.  Haye9, 
78  Mo.  807. 

In  Hicks  v.  Com.,  13  Va.  L.  J.  525,  the  court  said:  "  An  attempt  to  commit 
a  crime  is  compounded  of  two  elements:  (1)  The  intent  to  commit  it;  and  (2) 
a  direct  ineffectual  act  done  toward  its  commission.  Code,  g  8888;  2  Bish. 
Crim.  Proc.,  §  71.  Or,  as  Wharton  defines  it,  '  an  attempt  is  an  intended 
apparent  unfinished  crime.*  Therefore,  the  act  must  reach  far  enough  toward 
the  accomplishment  of  the  desired  result  to  amount  to  the  commencement  of 
the  consummation.  It  must  not  be  merely  preparatory.  In  other  words, 
while  it  need  not  be  the  last  proximate  act  to  the  consummation  of  the  offense 
attempted  to  be  perpetrated,  it  must  approach  sufficiently  near  to  it  to  stand 
either  as  the  first  or  some  subsequent  step  in  a  direct  movement  toward  the 
commission  of  the  offense,  after  the  preparations  are  made.  UfiVs  Case,  6 
Gratt.  706;  McDade  v.  People,  29  Mich.  50;  Bouv.  Law  Die.  'Attempt.' 

*'  Thus  it  has  been  often  held,  under  statutes  similar  to  our  own,  that  the 
purchase  of  a  gun  with  intent  to  commit  murder,  or  the  purchase  of  poison 
with  the  same  intent,  does  not  constitute  an  indictable  offense,  because  the  act 
done  in  either  case  is  considered  only  in  the  nature  of  a  preliminary  prepara- 
tion, and  as  not  advancing  the  conduct  of  the  accused  beyond  the  sphere  of 
mere  intent.  *  To  make  the  act  an  indictablu  attempt/  says  Wharton,  *  it  must 
l>e  a  cause  distinguished  from  a  conditum.  And  it  must  go  so  far  that  it  would 
result  in  the  crime  unless  frustrated  by  extraneous  circumstances.'  1  Whart. 
Crim.  Law,  §  181." 

In  People  v.  Murray,  14  C'al.  159,  the  defendant  was  indicted  for  an  attempt 
to  contract  an  incestuous  marriage  with  his  niece.  It  was  shown  that  after 
declaring  his  intention  to  marry  lier,  he  actually  eloped  with  her,  and  sent 
for  a  magistrate  to  perform  the  ceremony,  and  at  the  trial  he  was  convicted. 
But  on  appeal  the  judgment  was  reversed,  the  appellate  court  holding  that 
these  were  mere  preparations,  and  did  not  constitute  an  attempt,  within 
the  meaning  of  the  statute.  Field,  Ch.  J.,  said:  *' The  evidence  shovs 
very  ch^arly  the  intention  of  the  defendant,  but  something  more  thau  moie 
intention  is  necessary  to  constitute  the  offense  charged.  Between  prejaru- 
tion  for  the  attempt  and  the  attempt  itself  there  is  a   wide  difference.     The 
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preparation  consists  in  devising  or  arranging  the  means  or  measares  necessarj 
for  the  commission  of  the  offense;  the  attempt  is  the  direct  movement  toward 
the  commission  after  the  preparations  are  made.  To  illustrate:  A  partj  may 
purchase  and  load  a  gun,  with  the  declared  intention  to  shoot  his  neighbor; 
but  until  some  movement  is  made  to  use  the  weapon  upon  the  person  of  hia 
intended  victim,  there  is  only  preparation,  and  not  an  attempt.  For  the  prepa- 
ration, he  may  be  held  to  keep  the  peace;  but  he  is  not  chargeable  with  an 
attempt  to  kill.  So  in  the  present  case,  the  declarations,  and  elopement,  and 
request  for  a  magistrate,  were  preparatory  to  the  marriage;  but  until  the  offi- 
cer was  engaged,  and  the  parties  stood  before  him,  ready  to  take  the  vows 
appropriate  to  the  contract  of  marriage,  it  cannot  be  said  in  strictness  (t'.  e., 
in  a  legal  sense)  that  the  attempt  was  made.  The  attempt  contemplated  by 
th» statute  must  be  manifested  by  acts  which  would  end  in  the  consummation 
of  the  particular  offense,  but  for  the  intervention  of  circumstances  independent 
of  the  will  of  the  party." 

In  Stabler  v.  Com.,  95  Penn.  St.  818;  40  Am.  Rep.  ^53;  11  Cent.  L.  J.  404;  23 
Alb.  L.  J.  448,  the  defendant  was  indicted  and  convicted  for  an  attempt 
to  administer  poison.  It  was  proved  at  the  trial  that  the  defendant,  in 
a  conversation  with  the  witness,  Neyer,  stated  his  grievance  against  his 
intended  victim,  W.,  and  his  determination  to  be  revenged,  and  then  so- 
licited Neyer  to  put  poison  in  W.'s  spring,  so  that  he  and  his  family  would 
be  poisoned,  offering  him  a  reward  therefor.  He  also  gave  him  direc- 
tions how  to  administer  the  poison,  and  gave  him  the  poison  to  be  adminis- 
tered. But  the  witness  refused  to  have  any  thing  to  do  with  it,  and  handed  it 
back  to  the  defendant,  and  testified  that  he  never  intended  to  administer  it. 
Upon  these  facts  the  supreme  court  held  that  all  that  occurred  at  the  inter- 
view with  the  witness  and  the  legal  inferences  deducible  therefrom,  fol- 
lowed by  no  other  act,  were  not  sufficient  to  warrant  a  conviction  for  an 
attempt  to  commit  the  felony  charged;  that  the  act  proved  did  not  approximate 
sufficiently  near  to  the  commission  of  murder  to  establish  an  attempt  to  com- 
mit it,  within  the  meaning  of  the  statute,  and  the  judgment  was  accordingly 
reversed.  **  Merely  soliciting  one  to  do  an  act,"  said  the  court,  '*is  not  an 
attempt  to  do  that  act.  *  *  *  In  a  high  moral  sense  it  may  be  true  that 
solicitation  is  an  attempt,  but  in  a  legal  sense  it  is  not." 

Sending  a  letter  which  solicits  and  entices  the  commission  of  a  crime  will,  if 
such  letter  is  intercepted  and  never  reaches  the  person  to  whom  it  was  ad- 
dressed, render  the  sender  liable  for  an  attempt  to  solicit  and  incite.  Regina 
V.  Banks,  VZ  Cox  Cr.  Cas.  893;  5  Eng.  Rep.  471. 

A  mere  solicitation  to  commit  a  misdemeanor,  which  if  not  in  fact  committed, 
IS  not  of  itself  a  misdemeanor.  Lamb  v.  StcUCy  67  Md.  524;  Whitetides  y. 
State,  II  Lea  (Tenn.),  474. 

Mere  threats  without  proceeding  to  some  act  are  not  punishable  by  indict- 
ment.     Marrette's  Case,  3  City  Hall  Rec.  60. 

In  People  v.  Moran,  123  N.  Y.  254,  reversing  54  Hun,  279,  defendant  waa 
Indicted  for  an  attempt  to  commit  grand  larceny  by  picking  pockets.  The 
evidence  showed  that  the  accused  attempted  to  pick  the  pocket  of  a  lady  is 
New  York  city,  but  there  was  no  proof  that  there  was  property  in  the  pocket 
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Hcld^  that  to  sustain  a  conviction,  the  prosecation  was  not  boand  to  prove  that 
there  was  property  in  the  pocket. 

In  Reg,  v.  Brown,  24  Q.  B.  Div.  357,  the  conviction  was  of  an  attempt  to 
commit  an  unnataral  offense  with  domestic  fowls,  including,  we  infer,  a  duckf 
and  the  point  was  raised,  that  as  the  offense  was  impossible  of  commission, 
there  could  be  no  *' attempt"  to  commit  it.  In  other  words,  that  there  can  be 
no  attempt  to  do  the  impossible.  The  court  unanimous! j  denied  that  reason- 
ing, disapproving  Reg.  v.  Collins  and  Reg.  v.  Dodd,  in  which  it  was  held  that 
where  one  put  his  hand  into  another  person's  emptj  pocket  he  could  not  be 
convicted  of  an  attempt  to  steal.  This  accords  with  Com,  v.  McDonald,  5 
Cush.  365,  and  People  v.  Jones ,  46  Mich.  441.  Rogers  v.  Com.^  5  S.  &  R.  462; 
State  V.  Wilson,  80  Conn.  500;  Kunkle  v.  State,  32  Ind.  520;  Hamilton  v.  State, 
36  id.  280;  State  v.  Seal,  87  Ohio  St.  108;  41  Am.  Rep.  490,  hold  the  like  doc- 
trine in  respect  to  acts  with  intent  to  do  a  particular  thing.     See  41  AJb.  L.  J.  425. 

Punishment  of  attempts.     See  §§  686-687,  post. 

§  35.  Prisoner  indicted  may  be  convicted  of  lesser 
•crime  or  attempt. — Upon  the  trial  of  an  indictment,  the 
prisoner  may  bo  convicted  of  the  crime  charged  therein,  or  of  a 
lesser  degree  of  the  same  crime,  or  of  an  attempt  to  commit  the 
€rime  so  charged,  or  of  an  attempt  to  commit  a  lesser  degree  of 
the  same  crinie. 

See  ante,  §  10;  post,  §  685:  2  Edm.  Stat.  725,  §  27;  Code  Crim.  Proc. 
§§  444,  445;  12  Alb.  L.  J.  387;  7  Crim.  Law  Mag.  157;  People  v.  AfcCallam,  3  N. 
Y.  Cr.  Rep.  199;  People  v.  SuUivan,  4  id.  197;  People  v.  Palmer,  5  id.  105;  8 
State  Rep.  500;  43  Hun,  406;  Murphy  v.  People,  3  Hun,  114. 

When  there  is  a  reasonable  doubt  of  which  degree  defendant  is  guilty,  jury 
must  convict  of  lowest.    Code  Crim.  Proc,  §  390. 

On  an  indictment  for  assault  In  the  first  degree,  by  shooting,  where  defend, 
ant  admits  the  shooting,  but  pleads  self-defense,  there  must  be  an  acquittal,  or 
a  verdict  of  guilty,  either  in  the  first  or  second  degree,  as  the  evidence  may 
£how ;  and  defendant  is  not  entitled  to  an  instruction,  that  the  jury  may  fiud 
an  assault  in  the  first,  second,  or  third  degree,  or  an  attempt  to  assault  in  any 
of  those  degrees,  as  provided  by  this  section,  as  the  plea  of  self-defense 
admits  the  higher  grade  of  crime.  People  v.  Dartmore,  48  Hun,  321;  2  N.  Y. 
Supp.  310. 

On  a  trial  for  grand  larceny,  first  degree,  may  convict'  of  grand  larceny, 
second  degree.     People  v.  McCallam,  3  N.  Y.  Cr.  Rep.  199. 

Or  of  petit  larceny.  People  v.  McTameney,  30  Hun,  505;  1  N.Y.  Cr.  Rep.  437; 
66  How.  Pr.  70;  13  Abb.  N.  C.  55. 

Where  a  defendant  is  convicted  of  a  misdemeanor,  and  that  offense  is  suffi- 
ciently charged  in  the  indictment,  the  conviction  will  be  sustained,  if  other- 
wise valid,  notwithstanding  there  is  an  allegation  in  the  indictment  of  facts 
characterizing  a  higher  crime.     People  v.  Lohman,  2  Barb.  216. 

In  Keefe  v.  People,  40  N.Y.  348;  7  Abb.  (N.  S.)  76,  the  prisoner  upon  an  indict- 
ment in  the  common-law  form  containing  a  single  count,  for  murder  by  stab, 
bing  with  a  knife,  was  convicted  of  murder  in  the   second  degree,  **abov« 
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charged  in  the  form  aforesaid,  as  by  the  indictment  aforesaid  is  alleged.  Held, 
proper.    See,  also,  Cox  v.  People^  80  N.  Y.  514. 

Indictment  for  murder  in  first  degree,  in  common-law  form,  permits  a  con- 
viction of  manslaughter  in  first  degree  apon  a  plea  of  guilty  to  last-named  of- 
fense.    People  V.  McDonneU,  1  N.  Y.  Cr.  Rep.  366;  92  N.  Y.  657.  mem. 

On  an  indictment  for  arson  in  the  first  degree,  there  may  be  a  conviction  for 
attempting  to  commit  arson  in  any  of  the  lesser  degrees.  People  v.  Long,  2 
Edm.  Sel.  Cas.  129;  People  v.  Didien,  17  How.  Pr.  224. 

Under  an  indictment  for  burglary  defendant  may  be  convicted  of  an  attempt 
to  commit  the  burglary  charged.     People  v.  Lawton,  56  Barb.  126. 

Indictment  need  not  allege  facts  or  circumstances,  which,  if  proven,  would 
constitute  the  lesser  crime.  These  are  matters  of  evidence  for  the  benefit  of 
the  accused.     People  v.  McDonn^U,  1  N.  Y.  Cr.  Rep.  8G6;  92  N.  Y.  657,  mem. 

Indictment  in  common-law  form  sufficient,  notwithstanding  the  statute,  and 
permits  a  conviction  for  the  offense  charged  in  any  degree,  corresponding  to 
the  evidence.  People  v.  McDonnell,  92  N.  V.  657;  1  N.  Y.  Cr.  Rep.  368;  Peo- 
ple V.  Thoftipaon,  41  N.  Y.  1;  Rnloff  v.  People,  11  Abb.  (N.  S.)  245;  45  N.  Y. 
213;  Netirm  v.  People,  61  Barb.  307. 

The  jury  should  first  consider  and  determine  whether  the  defendant  Is  guilty 
of  the  crime  charged,  and  if  not  so  found,  to  consider  lesser  degrees.  People 
V.  WiOaon,  109  N.  Y.  347. 

Insanity  cannot  change  the  crime  of  murder  from  one  dogree  to  another. 
Sindram  v.  People,  88  N.  Y.  196;  affirmed,  1  N.  Y.  Cr.  Rep.  14 '. 

On  a  trial  for  murder  in  the  first  degree  the  judge  charged:  *•  If  the  prisoner 
at  the  bar  is  to  be  found  guilty  of  murder  in  the  second  degree,  or  of  anv  less 
offense,  it  is  because  you  find  that  there  is  a  reasonable  doubt  that  he  committed 
this  act  from  a  deliberate  and  premeditated  design,"  etc.  Jleld,  not  error  as 
throwing  the  onvs  of  raising  the  doubt  on  defendant,  the  court  having  pre- 
viously charged  that  to  find  defendant  guilty  of  murder  in  the  first  degree, 
they  must  be  satisfied,  beyond  a  reasonable  doubt,  that  he  committed  the  act  of 
taking  life  with  a  deliberate  and  premeditated  design,  etc.  People  v.  Pet- 
mechy,  2  N.  Y.  Cr.  Rep.  452. 

§  36.  Acquittal  or  conviction  bars  indictment  for  an- 
other degree ;  attempt.  —  Wliere  a  prisoner  is  acquitted  or 
convicted,  upon  an  indictment  for  a  crime  consisting  of  different 
degrees,  he  cannot  thereafter  be  indicted  or  tried  for  the  same 
crime,  in  any  other  degree,  nor  for  an  attempt  to  commit  the 
crime  so  charged,  or  any  degree  thereof. 

See  State  Const.,  art.  1,  g  0;  2  Edm.  Stat.  701,  g  24;  id.  725.  §  25;  Code 
Crim.  Proc,  §§  0,  340,  341;  11  Am.  and  Eng.  Encjc.  of  Law,  939;  People  v. 
McCarthy,  110  N.  Y.  315. 

An  indictment  contained  three  counts  charging  defendant  with  assault.  A 
demurrer  to  the  indictment  having  been  overruled,  defendant  entered  a  plea  of 
not  guilty.^  Upon  the  trial  he  was  convicted  of  assault  in  a  lower  degree  than 
that  charged,  whereupon  he  moved  for  a  new  trial  on  the  minutes  of  the  court, 
also  in  arrest  of  judgment.     Upon  a  denial  of  these  motions  and  sentence,  ed 
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appeal  was  taken  from  the  conviction  for  jadgment.  Heldt  that  the  defend- 
ant might  be  tried  again  under  the  indictment  as  thoagh  he  had  never  been 
tried  (People  v.  Palmer,  109  N.  Y.  419),  the  court  saying  that  the  above  section 
had  reference  only  to  cases  where  the  prior  judgment  of  conviction  remains 
unreversed.     See  People  v.  Cignarale,  110  N.  Y.  23,  33. 

The  arresting  of  judgment  after  conviction  on  an  indictment  for  a  felony 
is  not  a  bar  to  a  second  indictment  for  the  same  offense.  People  v.  Casborus, 
18  Johns.  851. 

A  verdict  of  guilty  of  embezzlement  is  equivalent  to  an  acquittal  of  a  lar- 
ceny charged  in  the  same  indictment,  and  a  bar  to  subsequent  prosecution 
for  larceny.     OuerUher  v.  People,  24  N.  Y.  100. 

An  acquittal  on  an  indictment  for  a  felony  does  not  bar  an  indictment  for  a 
misdemeanor,  or  vice  verea;  and  does  not  come  within  the  statute  referring 
to  former  acquittal  or  conviction.  People  v.  Saunders,  4  Park.  196.  See, 
also.  People  v.  Dotding,  84  N.  Y.  478;  Regirui  v.  Oilmore,  15  Cox  Cr.  Cas. 
65;  86  Eng.  Rep.  500. 

A  person  indicted  for  murder  in  the  first  degree  was  convicted  of  murder 
in  the  second  degree  and  obtained  a  new  trial.  Held,  that  on  the  second  trial 
he  could  not  be  tried  for  or  convicted  of  a  higher  crime  than  murder  in  the 
second  degree.    Johnson  v.  Slate,  29  Ark.  31;  21  Am.  Rep.  154. 


TITLE  IV. 

TREASON. 


BaonoN  87.  Treason  against  the  state  defined. 

88.  Treason  against  the  state,  how  punished. 

39.  Levying  war  defined. 

40.  Resistance  to  a  statute  when  levying  war. 

§  87.  Treason  against  the  state  defined. —  Treason  against 
ihe  people  of  the  state  consists  in 

1.  Levying  war  against  the  people  of  the  state,  within  this 

state;  or 

2.  A  combination  of  two  or  more  persons  by  force  to  usurp 
the  government  of  the  state,  or  to  overturn  the  same,  shown  by 
a  forcible  atteuipt,  made  within  the  state,  to  accomplish  that  pur- 
pose; or 

3.  Adhering  to  the  enemies  of  the  state,  while  separately 
engaged  in  war  with  a  foreign  enemy,  in  a  case  prescribed  in  the 
constitution  of  the  United  States,  or  giving  to  such  enemies  aid 
ard  comfort  within  the  state  or  elsewhere. 

See  2  Edm.  Stat.  676,  §  1;  2  Broom  &  Hadley  Com.  (Wait's  ed.)  884. 
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The  offense  of  adhering  and  giving  aid  and  comfort  to  the  enemies  of  the 
United  States  is  not  treason  against  the  state,  nor  cognizable  in  the  state 
courts.     People  v.  Lynch,  11  Johns.  549. 

A  warrant  for  treason  must  set  forth  specially  the  treasonable  acts  charged. 
1  Chi.  L.  N.  401. 

Entering  service  of  enemies.  Reap  v.  McCarthy,  2  Dall.  86 ;  Roberta'  Case, 
1  id.  89.     Resisting  an  act  of  congress.     U,  S.  v.  Hanjiay,  2  Wall.  Jr.  39. 

Delivering  up  prisoners  and  deserters  to  the  enemj  is  adhering  to  them  and 
giving  them  aid  and  comfort,  and  is  treason.  U,  8,  v.  Hodges,  1  Wheel.  Cr. 
Cas.  477. 

§  3S.  Treason  against    the    state,    how    punished. — 

Treason  is  punishable  by  death 

See  2  Edm.  Stat.  676,  §  1;  Federal  Const.,  art.  Ill,  §  8;  N.  Y.  State  Const., 
4irt.  IV,  §  5;  Code  Crim.  Proc,  §S  396,  397,  814,816. 

§39.  Levying  war  defined.— To  constitute  levying  war 
against  the  people  of  this  state,  an  actual  act  of  war  must  be 
committed.     To  conspire  to  levy  war  is  not  enongh. 

**  Levying  war  "  is  a  technical  term  borrowed  from  the  English  law,  and  its 
meaning  is  the  same  as  is  used  in  Stat.  25  Edw.  III.  Boav.  Diet. 

To  constitute  the  offense  there  must  be  a  combination  of  numbers,  accom- 
panied, of  course,  by  a  use  of  force.  United  States  v.  Oreathotise,  4  Sawy. 
465;  2  Abb.  864;  Ex  parte  BoUman,  4  Cranch,  75;  and  Burr's  Trial  (Coombs'  ed.) 
812.  See  1  Bish.  Cr.  Law,  §  1229;  and  U,  8,  v.  IIoxU,  1  Paine,  265. 

§  40.  Resistance  to  a  statute  when  levying  war 

Where  persons  rise  in  insurrection  with  intent  to  prevent  in  general, 

by  force  and  intimidation,  the  execution  of  a  statute  of  this  state,  or 

to  force  its  repeal,  they  are  guilty  of  levying  war.      But  an 

endeavor,  although  by  numbers  and  force  of  arms,  to  resist  the 

execution  of  a  law  in  a  single  instance,  and  for  a  private  purpose, 

is  not  levying  war. 

See  cases  cited  under  last  section;  U.  8.  v.  Uannay,  2  Wall.  Jr.  139,  203, 
U.  8.  V.  MitcheU,  2  Dall.  348. 
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TITLE  v.* 

OF  CRIMES  AGAINST  THE  ELECTIVE  FRANCHISE. 

Section  41.        Misdemeanors  at  political  caucuses,  primaries  and  conventions. 
41a.      False  registration. 
41aa.     Misdemeanors  of  police  commissioners  or  member  of  police 

force. 
41b.      Mutilation,  destruction  or  loss  of  registry  list. 
41bb.    Soliciting  from  a  candidate  for  an  elective  office,  money,  etc. 
41c.       Misconduct  of  registry  officers. 
41d.      Failure  of  house-dweller  to  answer  inquiries. 
41e.      Removal,  mutilation  or  destruction  of  election  booths,  sup- 
plies, poll-lists  or  cards  of  instruction. 
41f.      Refusal  to  permit  employees  to  attend  election. 
41  g.     Misconduct  in  relation  to  certificates  of  nomination  and  official 

ballots. 
41h.      Failure  to  deliver  official  ballots. 
41i.       Misconduct  of  election  officers  and  watchers. 
41  j.      Violation  of  election  law  by  public  officer. 
41k.      Misdemeanors  in  relation  to  elections. 
411.       Illegal  voting. 
41m.     False  returns. 
41  n.      Furnishing  money  or  entertainment  to  induce  attendance  at 

polls. 
41o.      Giving  considerations  for  franchise. 
41p.      Receiving  consideration  for  franchise. 
41q.      Testimony  upon  prosecution. 
41r.      Bribery  or  intimidation  of  elector  in  military   service  oi 

United  Slates. 
41s.      Duress  and  intimidation  of  voters. 
41t.      Conspiracy  to  promote  or  prevent  election. 
4lu.      Political  assessments.. 
41 V.      Corrupt  use  of  position  or  authority. 
41  w.     Failure  to  file  candidate's  statement  of  expenses. 
41x.      Procuring  fraudulent  certificates  in  order  to  vote. 
41y.      Presenting  fraudulent  certificates  to  registry  boards  to  procure 

registration. 
41z.      Soliciting  from  candidates. 
41zz.    Punishment  for  conviction  under  this  title. 

§  41.  Misdemeanors  at,  or  in  connection  with,  political 
caucuses,  primary  elections,  enrolment  in  political  parties, 
committees  and  conventions. — Any  person  who : 

1.  At  a  political  cancas,  or  at  a  primary  election  of  a  party, 
willfully  votes,  or  attempts  to  vote,  without  being  entitled  to  do 
so,  or  votes,  or  attempts  to  vote,  on  any  other  name  than  his  own, 
or  on  the  same  day  more  than  once  on  his  own  name ;  or 

*  See  Laws  1899,  ch.  802. 
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2.  Votes,  or  offers  to  vote,  at  a  political  caucus  or  at  a  primary 
election  of  a  party,  having  voted  at  the  political  c<incu8  or  primary 
election  of  any  other  political  party  on  the  same  day,  or  being  at 
the  time  enrolled  in  a  party  other  than  the  party  at  whose  primary 
he  votes  or  offers  to  vote ;  or 

3.  At  a  political  caucus,  or  at  a  primary  election,  for  the  pur- 
pose of  affecting  the  result  thereof,  votes  or  attempts  to  vote  two 
or  more  ballots,  or  adds,  or  attempts  to  add,  any  ballot  to  those 
lawfully  cast,  by  fraudulently  introducing  the  same  into  the  ballot 
box  before'  or  after  the  ballots  therein  have  been  counted,  or  who 
adds  to  or  mixes  with,  or  attempts  to  add  to  or  mix  with,  the  ballots 
lawfully  cast,  another  ballot  or  other  ballots  before  the  votes  have 
been  counted  or  canvassed,  or  while  the  votes  are  being  counted 
or  canvassed;  or  at  any  time  abstracts  any  ballots  lawfully  cast, 
with  intent  to  change  the  result  of  such  election  or  to  change  the 
count  thereat  in  favor  of  or  against  any  person  voted  for  at  such 
election,  or  to  prevent  the  ballots  being  recounted  or  used  as  evi- 
dence ;  or  carries  away,  destroys,  loses,  conceals,  detains,  secretes, 
mutilates  or  attempts  to  carry  away,  destroy,  conceal,  detain, 
secrete,  or  mutilate,  any  tally  lists,  ballots,  ballot  boxes,  enrollment 
books,  certificates  of  return,  or  any  official  documents  provided  for 
by  the  primary  election  law  or  otherwise  by  law,  for  the  purpose 
of  affecting  or  invalidating  the  result  of  such  election,  or  of 
destroying  evidence ;  or  in  any  manner  interferes  with  the  officers 
holding  any  primary  election  or  conducting  the  canvass  of  the 
votes  cast  thereat,  or  with  voters  lawfully  exercising,  or  seeking 
to  exercise,  their  right  of  voting  at  such  primary  election  ;  or 

4.  For  the  purpose  of  securing  enrollment  as  a  member  of  a 
political  party,  or  for  the  purpose  of  being  allowed  to  vote  at  a 
primary  election  as  a  member  of  a  political  party,  makes  and 
deposits  or  files,  or  makes,  deposits  or  files  with  a  board  of 
primary  inspectors,  or  with  any  public  officer  or  board,  a  false 
declaration  of  party  affiliation  or  willfully  makes  a  false  declam- 
tion  of  residence,  either  by  an  enrollment  blank  or  otherwise, 
or  falsely  answers  any  pertinent  question  asked  him  by  the  board 
of  primary  inspectors,  or  the  board  of  election  inspectors,  or  by  a 
member  thereof ;  or  knowingly,  on  any  day  of  registration  or  in  the 
interval  between  any  such  day  and  the  next  ensuing  day  of  gen- 
eral election,  reveals  or  discloses  the  names  or  number  of  the 
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enrolled  electors  of  any  party,  or  makes,  publishes,  or  circulates  a 
list  of  such  names,  or  of  any  thereof,  or  does  or  permits  any  act 
by  which  the  name  of  the  party  with  which  an  elector  has  enrolled, 
or  the  number  of  electors  enrolled  with  a  party,  may  be  dis- 
closed; or 

5.  Fraudulently  or  wrongfully  does  any  act  tending  to  affect 
the  result  of  any  election  at  a  political  caucus  or  of  any  primary 
election  or  convention  ;  or 

6.  Induces  or  attempts  to  induce  any  oflScer,  teller,  canvasser, 
poll  clerk,  primary  election  inspector,  election  inspector,  custodian 
of  primary  records,  or  clerk  or  employee  of  or  in  the  office  of  a 
custodian  of  primary  records  at  a  political  caucus,  or  primary 
election,  or  convention,  or  on  any  day  of  registration,  or  while 
discharging  any  duty  or  performing  any  act  required  or  made 
necessary  by  the  primary  election  law,  to  do  any  act  in  violation 
of  his  duty,  or  in  violation  of  the  election  law  or  the  primary 
election  law ;  or 

7.  Directly  or  indirectly,  by  himself  or  through  any  other  per- 
son, pays,  or  offers  to  pay,  money  or  other  valuable  thing,  or 
promises  a  place  or  position,  or  offers  any  other  consideration  or 
makes  any  other  promise,  to  any  person,  to  induce  any  voter  or 
voters  to  vote,  or  refrain  from  voting,  at  a  political  caucus,  pri- 
mary election,  or  convention,  for  or  against  any  particular  person 
or  persons ;  or  does  or  offers  to  do,  anything  to  hinder  or  delay 
any  elector  from  taking  part  in,  or  voting  at,  a  political  caucus, 
or  a  primary  election  ;  or 

8.  By  menace  or  other  unlawful  or  corrupt  means,  directly  or 
indirectly,  influences  or  attempts  to  influence,  the  vote  of  any 
person  entitled  to  vote  at  a  political  caucus,  primary  election,  or 
convention,  or  obstructs  such  person  in  voting,  or  prevents  him 
from  voting  thereat ;  or 

9.  Directly  or  indirectly,  by  himself  or  through  any  other  per-  • 
son,  receives  money  or  other  valuable  thing,  or  a  promise  of  a 
place  or  position,  before,  at,  or  after  any  political  caucus,  primary 
election,  or  convention,  for  voting  or  refraining  from  voting  for 
or  against  any  person,  or  for  voting  or  refraining  from  voting 
at  a  political  caucus,  primary  election,  or  convention ;  or 

10.  Being  an  officer,  teller,  canvasser,  primary  inspector,  at  a 
political  caucus,  or  at  a  primary  election,  knowingly  permits  any 


OF  THE  State  of  New  York.  32c 

fraudulent  vote  to  be  cast,  or  knowingly  receives  and  deposits  in 
the  ballot  box  any  ballots  offered  by  any  person  not  qualified  to 
vote ;  or  permits  the  removal  of  ballots  from  the  polling  place 
before  the  close  of  the  polls,  or  refuses  to  receive  ballots  intended 
for  the  electors  of  the  district,  or  refuses  to  deliver  to  any  elector 
ballots  intended  for  the  electors  of  the  district  which  have  been 
delivered  to  the  board  of  inspectors,  or  permits  electioneering 
within  the  polling  place  or  within  one  hundred  feet  therefrom,  or 
fails  to  keep  order  within  the  polling  place,  or  permits  any  person 
other  than  the  inspectors  to  accompany  an  elector  into  a  voting 
booth,  or  enters  the  voting  booth  with  any  elector,  except  one 
entitled  to  receive  assistance  in  the  preparation  of  his  ballot,  or 
permits  any  person  other  than  a  voter,  who  has  not  voted,  or 
watcher  to  come  within  the  gaard  rail  or  removes  or  permits 
another  to  remove  any  mark  placed  upon  a  ballot  for  its  identifi- 
cation, or 

Amended,  L.  1901,  chap.  871,  in  effect  April  17,  1001. 

11.  Being  an  oflBicer,  custodian  of  primary  records,  clerk  or 
employee  of  or  in  the  office  of  a  custodian  of  primary  records, 
election  inspector,  primary  inspector  or  poll  clerk,  knowingly 
puts  opposite  the  name  of  an  elector  in  an  enrollment  book  any 
enrollment  number  other  than  the  number  opposite  such  name  on 
the  registration  books  of  such  district,  or  knowingly  delivers  to 
or  receives  from  any  elector  on  any  day  of  registration  an  enroll- 
ment blank  or  envelope  on  which  is  any  other  enrollment  number 
than  that  so  opposito  his  name  on  such  books  of  registration,  or 
knowingly  transcribes  from  an  enrollment  blank  to  the  enrollment 
books  any  refusal  to  enroll  or  enrollment  not  indicated  on  the 
enrollment  blank  of  the  elector  of  such  district  whose  enrollment 
number  appeans  on  the  same,  or  refuses  or  willfully  neglects  to 
transcribe  from  any  enrollment  blank  to  the  proper  enrollment 
books  any  refusal  to  enroll  or  enrollment  indicated  on  the  enroll- 
ment blank  of  such  an  elector,  enrolls  or  attempts  to  enroll  as  a 
member  of  a  political  party,  upon  any  of  the  enrollment  books, 
any  person  not  qualified  to  enroll  as  such,  or  fraudulently  enters 
thereupon  the  name  of  any  person  who  has  not  enrolled  as  a 
member  of  any  political  party,  or  refuses  or  willfully  neglects  to 
enroll  upon  any  of  the  enrollment  books  the  name  of  any  quali- 
fied person  who  has  demanded  to  be  enrolled  as  a  member  of  a 
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political  party,  or  at  any  time  strikes  from  any  of  the  enrollment 
books  the  name  of  any  person  duly  enrolled,  or  at  any  time  adds 
to  any  of  the  enrollment  books  the  name  of  any  person  not  quali- 
fied to  be  enrolled  as  a  member  of  a  political  party,  or  the  name 
of  any  person  who  in  fact  has  not  enrolled  as  such ;  or  makes 
marks  upon,  mutilates,  carries  away,  conceals,  alters,  or  destroys 
any  enrollment  blank  or  enrollment  envelope  used  or  deposited 
by  an  elector  on  a  day  of  registration  for  the  purpose  of  enrolling' 
or  refusing  to  enroll  himself  as  a  member  of  a  political  party  ;  or 
mutilates,  carries  away,  conceals,  alters,  or  destroys,  any  state- 
ment or  declaration  made  by  a  qualified  voter  for  the  purpose  of 
enrolling  as  a  member  of  a  party ;  or,  prior  to  the  close  of  the 
last  meeting  for  registration  in  any  year,  mutilates,  carries  away, 
conceals,  alters,  or  destroys  any  enrollment  blanks  or  enrollment 
envelopes  not  then  delivered  to  electors ;  or 

12.  Being  an  oflScer,  teller,  canvasser,  election  inspector,  pri- 
mary inspector,  custodian  of  primary  records,  clerk  or  employee 
of  or  in  the  office  of  a  custodian  of  primary  records,  or  any  officer 
of  a  political  committee  or  a  convention,  willfully  omits,  refuses 
or  neglects  to  do  any  act  required  by  the  primary  election  law  or 
otherwise  by  law,  or  violates  any  of  the  provisions  of  the  primary 
election  law,  or  makes  or  attempts  to  make  any  false  canvass  of 
the  ballots  cast  at  a  political  caucus,  primary  election,  or  conven- 
tion, or  a  false  statement  of  the  result  of  a  canvass  of  the  ballots 
cast  thereat ;  or 

13.  Being  a  custodian  of  primary  records,  or  an  officer  of  a 
political  committee,  or  of  a  convention,  who  is  charged  with,  or 
assumes,  the  duty  of  making  up  the  preliminary  roll  of  any  con- 
vention, willfully  includes  in  such  roll  the  name  of  any  persou 
not  certified  to  be  elected  thereto  in  accordance  with  the  pro- 
visions of  law,  or  who  willfully  omits  from  such  roll  the  name  of 
any  person  who  is  so  certified  to  be  a  delegate  to  such  convention  ; 

Is  guilty  of  a  misdemeanor. 
Amended  by  chap.  530,  L.  1899.    Took  effect  May  5,  1899. 

§  41a.  False  registration. —  Any  person  who : 

1.  Causes  or  attempts  to  cause  his  name  to  be  placed  upon  any 
list  or  register  of  voters  in  more  than  one  election  district  for  the 
same  election,  or  more  than  once  in  the  same  election  district,  or 

2.  Who  causes  or  attempts  to  cause  his  name  to  be  placed  upon 
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a  list  or  register  of  voters  knowing  that  he  will  not  be  a  qualified 
voter  in  the  district  at  the  election  for  which  such  list  or  register 
is  made,  or  ;  who  causes  his  name  to  be  placed  upon  the  rolls  of  a 
party  organization  of  one  party  while  his  name  is  by  his  consent 
or  procurement  upon  the  rolls  of  a  party  organization  of  another 
party,  or 

3.  Who  registers  or  attempts  to  register  as  an  elector  under  any 
other  name  than  his  own,  or 

4.  Who  knowingly  gives  a  false  residence  within  the  election 
district  when  registering  as  an  elector,  or 

5.  Who  knowingly  permits,  aids,  assists,  abets,  procures,  com- 
mands or  advises  another  to  commit  any  such  act  is  guilty  of  a 
felony,  punishable  by  imprisonment  in  a  state  prison  for  not  less 
than  one  year  nor  more  than  five  years. 

Amended,  L.  1901,  chap.  871.    In  effect  April  17,  1901. 

§  41aa.  Misdemeanors  of  police  commissioner  or  mem- 
ber of  police  force. —  Any  person  who,  being  a  police  commis- 
sioner or  an  officer  or  member  of  any  police  force  in  this  state, 
either 

1.  Uses  or  threatens  or  attempts  to  use  his  official  power  or 
authority,  in  any  manner,  directly  or  indirectly,  in  aid  of  or 
against  any  political  party,  organization,  association  or  society, 
or  to  control,  aflEect,  influence,  reward  or  punish,  the  political 
adherence,  affiliation,  action,  expression  or  opinion  of  any  citi- 
zen; or 

2.  Appoints,  promotes,  transfers,  retires  or  punishes  an  officer 
or  member  of  a  police  force,  or  asks  for  or  aids  in  the  promotion, 
transfer,  retirement  or  punishment  of  an  officer  or  member  of  a 
police  force,  because  of  the  party  adherence  or  affiliation  of  such 
officer  or  member,  or  for  or  on  the  request,  direct  or  indirect,  of 
any  political  party,  organization,  association  or  society,  or  of 
any  officer,  member  of  committee  or  representative  official  or 
otherwise  of  any  political  party,  organization,  association  or 
society ;  or 

3.  Contributes  any  money,  directly  or  indirectly,  to,  or  solicits, 
collects  or  receives  any  money  for,  any  political  fund,  or  joins  or 
becomes  a  member  of  any  political  club,  association,  society  or 
committee,  is  guilty  of  a  misdemeanor. 

Added,  Laws  1899,  chap.  529.    Took  effect  May  5,  1899. 
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§  41b.  Mutilation,  destruction  or  loss  of  registry  list. — 

Any  person  who  willfully  loses,  destroys  or  mutilates  the  list  or 
register  of  voters  in  any  election  district,  or  a  certified  copy 
thereof,  after  the  making  of  the  same  and  before  the  closing  of 
the  polls  of  the  election  for  which  the  same  is  made,  is  guilty  of 
a  misdemeanor. 

§  41bb.  Soliciting  from  candidate  for  an  elective  office, 
money,  etc. —  Any  person  who  solicits  from  a  candidate  for  an 
elective  office  money  or  other  property  as  a  consideration  for  a 
newspaper  or  other  publication  supporting  any  candidate  for  an 
elective  office,  is  guilty  of  a  misdemeanor. 

New.    Added  by  chap.  70,  Laws  1900;  in  effect  Sept.  1,  1900. 

§  41c.  Misconduct  of  registry  officers. —  Any  member  or 
clerk  of  a  registry  board  who  willfully  violates  any  provision  of 
the  election  law  relative  to  the  registration  of  electors,  or  willfully 
neglects  or  refuses  to  perform  any  duty  imposed  on  him  by  law, 
or  is  guilty  of  any  fraud  in  the  execution  of  the  duties  of  his 
office,  shall  be  punishable  by  imprisonment  for  not  less  than  two 
nor  more  than  ten  years. 

In  effect,  as  amended,  Oct.  1,  1893;  Laws  lS9d,  chap.  692. 

People  V.  McKane,  80  Hun,  328;  148  N.  Y.  465. 

§  41d.  Failure  of  house-dweller  to  answer  inquiries. — 

Any  person  dwelling  in  a  building  in  a  city  who  willfully  refuses 
to  truly  answer  any  question  or  who  shall  give  false  answers  to 
any  questions  asked  by  any  elector  of  such  city,  between  the  first 
meeting  of  the  boards  of  registry  therein  for  any  election  and  the 
closing  of  the  polls  at  such  election,  relating  to  the  residence  and 
qualifications  as  a  voter  of  any  person  dwelling  in  such  building, 
or  of  any  person  who  appears  upon  the  list  or  register  of  voters 
made  by  a  board  of  registry  as  residing  at  such  building,  or  who 
knowingly  harbors  or  conceals  any  person  who  has  falsely  regis- 
tered as  a  voter  or  who  shall  rent  any  room  or  rooms,  bed  or  beds 
to  any  person  to  be  used  by  such  person  for  himself  or  any  other 
person  for  the  purpose  of  unlawfully  registering  or  voting  there- 
from is  guilty  of  a  misdemeanor. 
Amended  by  L.  1901,  chap.  871,  to  take  effect  April  17,  1901. 

§41e.  Removal,  mutilation  or  destruction  of  election  booths, 
supplies,  poll-lists  or  cards  of  instruction. —  Any  person  who 
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1.  During  an  election  or  town  meeting,  willfully  defaces  or 
injures  a  voting  booth  or  compartment,  or  willfully  removes  or 
destroys  any  of  the  supplies  or  other  conveniences  placed  in  the 
votine  booths  or  compartments  in  pursuance  of  law ;  or 

2.  before  the  closing  of  the  polls,  willfully  defaces  or  destroys 
any  list  of  candidates  to  be  voted  for  it  such  election  or  town 
meeting  posted  in  accordance  with  the  election  law ;  or 

3.  During  an  election  or  town  meeting,  willfully  removes  or 
defaces  the  cards,  for  the  instruction  of  voters,  posted  in  accord- 
ance  with  the  election  law,  is  guilty  of  a  misdemeanor. 

In  effect,  as  amended,  May  21,  1804;  Laws  1804,  cb.  714. 

§  41f .  Refasal  to  permit  employei  to  attend  election. 

— A  person  or  corporation  who  raf  uses  to  an  employe  entitled  to 
vote  at  an  election  or  town  meeting,  the  privilege  of  attending 
thereat,  as  provided  by  the  election  law,  or  subjects  such  employe 
to  a  penalty  or  reduction  of  wages  because  of  the  exercise  of 
such  privilege,  is  guilty  of  a  misdemeanor. 

§  41g.  Miioonduct  in  relation  to  oertifioatei  of  nomi-^ 
nation  and  official  ballots. — A  person  who, 

1.  Falsely  makes  or  makes  oath  to,  or  fraudulently  defaces  or 
destroys,  a  certificate  of  nomination  or  any  part  thereof ;  or 

2.  Files  or  recei^^es  for  filing  a  certificate  of  nomination  know« 
ing  that  any  part  thereof  was  falsely  made ;  or 

3.  Suppresses  a  certificate  of  nomination  which  has  been  duly 
filed,  or  any  part  thereof ;  or 

4.  Forges  or  falsely  makes  the  official  indorsement  of  any  bal» 
lot;  or 

6.  Having  charge  of  official  ballots,  destroys,  conceals  or  sup* 
presses  them,  except  as  provided  by  law, 

Is  punishable  by  imprisonment  for  not  less  than  one  nor  more 
than  five  years. 

§  41h.  Failnre  to  deliver  official  ballots. —  Any  person 
who  has  undertaken  to  deliver  official  ballots  to  any  city,  town  or 
village  clerk,  or  inspector,  as  authorized  by  the  election  law,  and 
n^lects  or  refuses  to  do  so,  is  guilty  of  a  misdemeanor. 

§  41i.  Misconduct  of  election  officers  and  watchers. 
—  Any  election  officer  or  watcher  who, 

1.  Beveals  to  another  person  the  name  of  any  candidate  for 
whom  a  voter  has  voted ;  or 

2.  Communicates  to  another  person  his  opinion,  belief  or  im« 
pression  as  to  how  or  for  whom  a  voter  has  voted ;  or 
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3.  Places  a  mark  upon  a  ballot  or  does  any  other  act  by  which 
one  ballot  can  be  distinguished  from  another,  or  can  be  identi- 
fied; or 

4.  Before  the  closing  of  the  polls,  unfolds  a  ballot  which  a 
voter  has  prepared  for  voting,  is  punishable  by  imprisonment  for 
not  less  than  six  months  nor  more  than  one  year. 

In  effect,  as  amended,  !May  21,  1894;  Laws  1894,  eh.  714. 

§  41  j.  Violation    of   election    law    by  public    officer. —  A 

public  officer  who  omits,  refuses  or  neglects  to  perform  any  act 
required  of  him  by  the  election  law,  or  refuses  to  permit  the 
domg  of  any  act  authorized  thereby,  is,  if  not  otherwise  provided 
by  law,  punishable  by  imprisonment  for  not  more  than  three  years, 
or  bv  a  fine  of  not  more  than  three  thousand  dollars,  or  both. 

§41k.  Misdemeanors  in  relation  to  elections. — Any  per- 
son who, 

1.  Acts  as  an  inspector  of  election,  poll  clerk  or  ballot  clerk, 
without  being  able  to  read  and  write  the  English  language,  or 
without  bein^  otherwise  qualified  to  hold  such  office  ;  or 

2.  Being  an  inspector  of  election,  knowingly  and  willfuUv  permits  or 
suffers  any  person  to  vote  who  is  not  entitled  to  vote  thereat;  or 

3.  Willfully  and  unlawfully  obstructs,  hinders  or  delays,  or  aids  or  assists 
in  obstructing  or  delaying  any  elector  on  his  way  to  a  registration  or  polling 
place,  or  while  he  is  attempting  to  register  or  vote;  or 

4.  Electioneers  on  election  day  within  a  polling  place,  or  in  a  public  street 
or  in  a  building  or  room,  unless  such  building  or  room  has  been  maintained 
for  such  purpose  for  at  least  six  months  previous  to  said  election  day,  or  in 
nny  public  manner  within  one  hundred  feet  of  a  polling  place;  or  displays  any 
political  poster  or  placard,  except  those  lawfully  provided,  in  or  upon  any 
building  used  for  registration  or  election  purposes  during  any  day  for  registra- 
tion or  election;  or, 

5.  Removes  any  official  ballot  from  a  polling  place  before  the 
tlosin^  of  the  polls ;  or 

6.  Unlawfully  goes  within  the  guard-rail  of  any  polling  place  or 
unlawfully  remains  within  such  guard-rail  after  having  been  com 
manded  to  remove  therefrom  by  any  inspector  of  election ;  or 

7.  Enters  a  voting  booth  with  any  voter  or  remains  in  a  voting 
booth  while  it  is  occupied  by  any  voter,  or  opens  the  door  of  a 
voting  booth  when  trie  same  is  occupied  by  a  voter,  with  the 
intent  to  watch  such  voter  while  engaged  in  the  preparation  of 
his  ballot,  except  as  autliorized  by  the  election  law ;  or 

8.  Being  or  claiming  to  be  a  voter,  permits  any  other  person 
to  be  in  a  voting  booth  with  him  while  engaged  in  the  prepara- 
tion of  his  ballot,  except  as  authorized  by  the  election  law,  with- 
out openly  protesting  against  and  asking  that  such  person  be 
ejected ;  or 

9.  Having  lawfully  entered  a  voting  booth  with  a  voter, 
requests,  persuades  or  induces  such  voter  to  vote  any  particular 
ballot  or  for  any  particular  candidate,  or,  directly  or  indirectly, 
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reveals  to  another  the  name  of  any  candidate  voted  for  by  such 
voter,  or  anything  occurring  within  such  voting  booth  ;  or 

10.  Shows  his  ballot  after  it  is  prepared  for  voting  to  any  per- 
son, so  as  to  reveal  the  contents,  or  solicits  a  voter  to  show  the 
same;  or 

11.  Places  any  mark  upon  his  ballot,  or  does  any  other  act  in 
connection  with  his  ballot,  with  the  intent  that  it  may  be  identi- 
fied as  the  one  voted  by  him ;  or 

12.  Places  any  mark  upon,  or  does  any  other  act  in  connection 
with  a  ballot  or  paster  ballot,  with  the  intent  that  it  may  after- 
wards be  identified  as  having  been  voted  by  any  particular  per- 
son; or 

13.  Receives  an  official  ballot  from  any  person  other  than  one 
of  the  ballot  clerks  having  charge  of  the  ballots  ;  or 

14.  Not  being  a  ballot  clerk,  delivers  an  official  ballot  to  a 
voter;  or 

1 5.  Not  being  an  inspector  of  election,  receives  from  any  voter 
a  ballot  prepared  for  voting ;  or 

16.  Fails  to  return  to  the  ballot  clerks,  before  leaving  the  poll- 
ing place  or  going  outside  the  guard-rail,  each  ballot  not  voted  by 
him ;  or 

17.  Willfully  defaces,  Injures,  mutilates,  destroys  or  secretes  any  voting 
machine  which  belongs  to  any  municipality  for  use  at  elections,  and  any  per- 
son who  commits  or  attempts  to  commit  a  fraud  in  the  use  of  any  such  voting 
machine  during  an  election  ;  or 

18.  Willfully  disobeys  any  lawful  command  of  the  board  of  inspectors  or 
any  member  thereof,  is  guilty  of  a  misdemeanor.  This  section  shall  apply  to 
general  nnd  special  elections,  municipal  elections  and  town  meetings,  but 
nothing  therein  shall  prevent  any  person  from  receiving  or  delivering  an 
unofficial  sample  ballot,  or  from  receiving,  delivering  and  voting  an  unofficial 
ballot  as  authorized  by  the  election  law. 

Subd.  17  added,  Laws  1899,  chap.  265;  in  effect  Sept.  1,  1899. 

§  411.  Voting  after  conviction  of  infamous  crime. 

Repealed,  Laws  1901,  ch.  871. 

§  41-1.  Illegal  voting. —  Any  person  who : 

1.  Knowingly  votes  or  offers  or  attempts  to  vote  at  any  elec- 
tion, primary  election  or  town  meeting,  when  not  qualified ;  or 

2.  rrocures,  aids,  assists,  counsels  or  advises  any  person  to  go 
or  come  into  any  town,  ward  or  election  district,  for  the  purpose 
of  voting  at  any  election,  primary  election  or  town  meeting, 
knowing  that  such  person  is  not  qualified ;  or 

3.  Votes  or  offei*s  or  attempts  to  vote  at  an  election,  primary 
election  or  town  meeting  more  than  once ;  or  votes  or  offers  or 
attempts  to  vote  at  an  election,  primary  election  or  town  meeting 
under  any  other  name  than  his  own  ;  or  votes  or  offers  or  attempts 
to  vote  at  an  election,  primary  election  or  town  meeting  in  an* 
election  district  or  from  a  place  where  he  does  not  reside  ;  or 


or  THE  State  of  JS"ew  York.  36a 

4.  Procures,  aids,  assists,  commands  or  advises  another  to  vote 
or  offer  or  attempts  to  vote  at  an  election,  primary  election  or 
town  meeting,  knowing  that  such  person  is  not  qualified  to  vote 
thereat;  or 

5.  Being  an  inhabitant  of  another  state  or  county,  votes  or 
oflfers  or  attempts  to  vote  at  an  election,  primary  election  or  town 
meeting  in  this  state  or  permits,  aids,  assists,  abets,  procures, 
commands  or  advises  another  to  commit  or  attempt  any  act 
named  in  this  section  is  guilty  of  felony,  punishable  by  imprison- 
ment in  a  state  prison  not  less  than  one  nor  more  than  five  years. 

6.  An  oflEer  or  attempt  under  this  section  shall  be  deemed  to 
be  the  doing  of  any  act  made  necessary  by  the  election  law  pre- 
liminary to  the  delivery  of  a  ballot  to  an  elector  or  the  deposit  of 
the  ballot  in  the  ballot-box. 

Amended,  L.  1901,  chap.  871,  to  take  effect  April  17,  1901. 

§  41m.  False  returns. —  An  inspector  or  poll  clerk  of  an  elec- 
tion or  town  meeting,  who  intentionally  makes,  or  attempts  to 
make,  a  false  canvass  of  the  ballots  cast  thereat,  or  any  false 
statement  of  the  result  of  a  canvass,  though  not  signed  by  a 
majority  of  the  inspectors,  or  any  person  who  induces  or  attempts 
to  induce  any  sucn  inspector  or  clerk  so  to  do,  is  guilty  oi  a 
felony. 

See  Laws  1901,  ch.  871. 

§  41n.  Furnishing  money  or  entertainment  to  induce 
attendance  at  polls. —  Any  person  who,  with  the  intent  to 
promote  the  election  of  a  person  to  an  elective  office : 

1.  Furnishes  entertainment  to  the  electors  before  or  during  an 
election  or  town  meeting  at  which  such  person  is  a  candidate ;  or 

2.  Pays  for,  procures  or  engages  to  pay  for  such  entertain- 
ment; or 

3.  Furnishes  money  or  other  property,  or  engages  to  compen- 
sate any  person  for  procuring  the  attendance  oi  voters  at  the 
polls  of  such  election  or  town  meeting ;  or 

4.  Contributes  money  for  any  other  purpose  than  the  printing 
and  circulating  of  hand  bills,  books  and  otlier  papers  previous  to 
an  election  or  town  meeting,  or  conveying  electors  to  the  polls, 
or  music  or  rent  of  halls,  is  guilty  of  a  misdemeanor. 

See  Laws  1901,  chap.  871. 

§  41-0.  Giving  consideration  for  franchise. —  Any  person 
who  directly  or  indirectly,  by  himself  or  through  any  other 
person: 

1.  Pays,  lends  or  contributes,  or  offers  or  promises  to  pay,  lend 
or  contribute  any  money  or  other  valuable  consideration  to  or  for 
any  voterj  or  to  or  for  any  other  person,  to  induce  such  voter  or 
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other  person  to  vote  or  refrain  from  voting  at  any  election,  or  to 
induce  any  voter  or  other  person  to  vote  or  refrain  from  voting  at 
such  election  for  any  particular  person  or  persons,  or  for  or 
against  any  particular  proposition  submitted  to  voters,  or  to  in- 
duce such  voter  to  come  to  the  polls  or  remain  away  from  the 
polls  at  such  election,  or  to  induce  such  voter  or  other  person  to 
place  or  cause  to  be  placed  or  refrain  from  placing  or  causing  to 
be  placed  his  name  upon  a  registry  of  voters,  or  on  account  of 
such  voter  or  other  person  having  voted  or  refrained  from  voting 
or  having  voted  or  refrained  from  voting  for  or  against  any  par- 
ticular person  or  for  or  against  any  proposition  submitted  to  vot- 
ers, or  having  come  to  tlie  polls  or  remained  away  from  the  polls 
at  such  election,  or  having  placed  or  caused  to  be  placed  or  re- 
frained from  placing  or  causing  to  be  placed  his  or  any  other 
name  upon  the  registry  of  voters ;  or 

2.  Gives,  oflFers  or  promises  any  office,  place  or  employment,  or 
promises  to  procure  or  endeavor  to  procure  any  office,  place  or 
employment  to  or  for  any  voter,  or  to  or  for  any  other  person,  in 
order  to  induce  such  voter  or  other  person  to  vote  or  refrain  from 
voting  at  any  election,  or  to  induce  any  voter  or  other  person  to 
vote  or  refrain  from  voting  at  such  election,  for  or  against  any 
particular  person  or  pereons,  or  for  or  against  any  proposition 
submitted  to  voters,  or  to  induce  any  voter  or  other  person  to 
place  or  cause  to  be  placed  or  refrain  from  placing  or  causing  to 
be  placed  his  or  any  other  name  upon  a  registry  of  voters ;  or 

3.  Gives,  oflEers  or  promises  any  office,  place,  employment  or 
valuable  thing  as  an  inducement  for  any  voter  or  other  person  to 
procure  or  aid  in  procuring  either  a  large  or  a  small  vote,  plurality 
or  majority  at  any  election  district  or  other  political  division  of 
the  state,  for  a  candidate  or  candidates  to  be  voted  for  at  an  elec- 
tion ;  or  to  cause  a  larger  or  smaller  vote,  plurality  or  majority 
to  be  cast  or  given  for  any  candidate  or  candidates  in  one  such 
district  or  political  division  than  in  another ;  or 

4.  Makes  any  gift,  loan,  promise,  oflEer,  procurement  or  agree- 
ment as  aforesaid  to,  for  or  with  any  person  to  induce  such  per- 
son to  procure  or  endeavor  to  procure  the  election  of  any  person 
or  the  vote  of  any  voter  at  any  election ;  or 

5.  Procures  or  engages  or  promises  or  endeavors  to  procure,  in 
consequence  of  any  such  gift,  loan,  oflEer,  promise,  procurement 
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or  agreement  tlie  election  of  any  person,  or  the  vote  of  any  voter, 
at  such  election ;  or 

6.  Advances  or  pays  or  causes  to  be  paid,  any  money  or  other 
valuable  thing,  to  or  for  the  use  of  any  other  person  with  the  in- 
tent that  the  same,  or  any  part  thereof,  shall  be  used  in  bribery 
at  any  election,  or  knowingly  pays  or  causes  to  be  paid  any  money 
or  other  valuable  thing  to  any  person  in  discharge  or  repayment 
of  any  money,  wholly  or  in  part  expended  in  bribery  at  any  elec- 
tion, IB  guilty  of  a  felony,  punishable  by  imprisonment  for  not  less 
than  one  year,  or  more  than  five  years,  and  in  addition  forfeits 
any  o£Sce  to  which  he  may  have  been  elected  at  the  election  with 
reference  to  which  such  oflEense  was  committed,  and  becomes  in- 
capable of  holding  any  public  oflSce  under  the  constitution  and 
laws  of  the  state  for  a  period  of  five  years  after  such  conviction. 

Amended,  L.  1901,  chap.  871.    In  effect  April  17,  1901. 

§  41  p.  Receiving  consideration  for  franchise. —  Any  person 
who,  directly  or  indirectly,  by  himself  or  through  any  other  per- 
son : 

1.  Receives,  agrees  or  contracts  for,  before  or  during  an  elec- 
tion, any  money,  gift,  loan  or  otlier  valuable  consideration,  office, 
place  or  employment  for  himself  or  any  other  person,  for  voting 
or  agreeing  to  vote,  or  for  coming  or  agreeing  to  come  to  the  polls, 
or  for  remaining  away  or  agreeing  to  remain  away  from  the  polls, 
or  for  refraining  or  agreeing  to  refrain  from  registering  as  a  voter, 
or  for  refraining  or  agreeing  to  refrain  from  voting,  or  for  voting 
or  agreeing  to  vote,  or  for  refraining  or  agreeing  to  refrain  from 
voting  for  or  against  any  particular  person  or  persons  at  any 
election,  or  for  or  against  any  proposition  submitted  to  voters  at 
such  election  ;  or 

2.  Receives  any  money  or  other  valuable  thing  during  or  after 
an  election  on  account  of  himself  or  any  other  person  having  voted 
or  refrained  from  voting  at  such  an  election,  or  having  regis- 
tered or  refrained  from  registering  as  a  voter,  or  on  account  of 
himself  or  any  other  person  having  voted  or  refrained  from  vot- 
ing for  or  against  any  particular  person  at  such  election,  or  for  or 
agahist  any  proposition  submitted  to  voters  at  such  election,  or 
on  account  of  himself  or  any  other  person  having  come  to  the  polls 
or  remained  away  from  the  polls  at  such  election,  or  having  reg- 
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istered  or  refrained  from  registering  as  a  voter,  or  on  account 
of  having  induced  any  other  person  to  vote  or  refrain  from  voting 
for  or  against  any  particular  person  or  persons  at  such  election,  or 
for  or  against  any  proposition  submitted  to  voters  at  such  elec- 
tion, is  guilty  of  a  felony,  punishable  by  imprisonment  for  not  less 
than  one  year,  and  in  addition  shall  be  excluded  from  the  right  of 
suffrage  for  live  years  after  such  conviction,  and  the  county  clerk 
of  the  county  in  which  such  person  is  convicted  shall  transmit  a 
certified  copy  of  the  record  of  conviction  to  the  clerk  of  each 
county  of  the  state,  within  ten  days  thereafter,  which  copy  shall 
be  filed  in  his  ofBce  by  each  of  said  clerks. 

Amended,  L.  1901,  chap.  871.     In  effect  April  17,  1001. 

§  4rlq.  Testimony  upon  prosecution. —  A  person  offending 
against  any  section  of  this  title  is  a  competent  witness  against 
another  person  so  offending  and  may  be  compelled  to  attend  and 
testify  on  any  trial,  hearing  or  proceeding  or  investigation  in 
the  same  manner  as  any  other  person.  Tlie  testimony  so  given 
shall  not  be  used  in  any  prosecution  or  proceeding,  civil  or  crimi- 
nal, against  the  person  testifying.  Any  such  person  testifying 
sliall  not  thereafter  be  liable  to  indictment,  prosecution  or  punish- 
ment for  the  offense  with  reference  to  which  his  testimony  was 
given,  and  may  plead  or  prove  the  giving  of  testimony  accord- 
ingly, in  bar  of  such  an  indictment  or  prosecution. 

Amended,  L.  1901,  chap.  871.     In  effect  April  17,  1901. 

§  41r.  Bribery  or  intimidation  of  elector  in  military  service 
of  United  States. —  Any  person  who,  directly  or  indirectly,  by 

bribery,  menace  or  other  corrupt  means,  controls  or  attempts  to 

control  an  elector  of  this  state  enlisted  in  the  military  service  of 

the  United  States,  in  the  exercise  of  his  rights  under  the  election 
law,  or  annoys,  injures  or  punishes  him  for  the  manner  in  which 
he  exercises  such  right,  is  guilty  of  a  misdemeanor  for  which  he 
may  be  tried  at  any  future  time  when  he  may  be  found  within 
this  state ;  and  upon  conviction  thereof  shall  thereafter  be  ineli- 
gible to  any  office  therein. 

See  Laws  1901,  chap.  371,  §  10. 

§  41s.  Duress  and  intimidation  of  voters. —  Any  person  or 
corporation,  who,  directly  or  indirectly, 

1.  Uses  or  threatens  to  use  any  force,  violence  or  restraint,  or 
inflicts  or  threatens  to  inflict,  any  injury,  damage,  harm  or  loss, 
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or  in  any  other  manner  practices  intimidation  npon  or  against  any 
person,  in  order  to  induce  or  compel  such  person  to  vote  or  re- 
frain from  voting  at  any  election,  or  to  vote  or  refrain  from  vot- 
ing for  or  against  any  particular  person  or  persons,  or  for  or 
against  any  proposition  submitted  to  voters  at  such  election,  or  to 
place  or  cause  to  be  placed,  or  to  refrain  from  placing  or  causing 
to  be  placed,  his  name  upon  a  registry  of  voters,  or  on  account  oi 
such  person  having  voted  or  refrained  from  voting  at  such  elec- 
tion, or  having  voted  or  refrained  from  voting  for  or  against  any 
particular  person  or  persons,  or  for  or  against  any  proposition 
submitted  to  voters  at  such  election  or  having  registered  or 
refrained  from  registering  as  a  voter ;  or 

2.  By  abduction,  duress,  or  any  forcible  or  fraudulent  device 
or  contrivance  whatever,  impedes,  prevents,  or  otherwise  interferes 
with  the  free  exercise  of  the  elective  franchise  by  any  voter,  or 
compels,  induces  or  prevails  upon  any  voter  to  give  or  refrain 
from  giving  his  vote  for  or  against  any  particular  person  at  any 
election  ;  or 

3.  Being  an  employer,  pays  his  employes  the  salary  or  wages 
due,  in  "  pay  envelopes,"  upon  which  there  is  written  or  printed 
any  political  motto,  device  or  argument  containing  threats,  express 
or  implied,  intended  or  calculated  to  influence  the  political  opin- 
ions or  actions  of  such  employes  ;  or  within  ninety  days  of  a  gen- 
eral election,  put  or  otherwise  exhibits  in  the  establishment  or 
place  where  his  employes  are  engaged  in  labor,  any  handbill  or 
placard  containing  any  threat,  notice  or  information,  that  if  any 
particular  ticket  or  candidate  is  elected  or  defeated,  work  in  his 

})lace  or  establishment  will  cease,  in  whole  or  in  part,  his  estab- 
ishment  be  closed  up,  or  the  wages  of  his  employes  reduced,  or 
other  threats,  express  or  implied,  intended  or  calculated  to  influ- 
ence the  political  opinions  or  actions  of  his  employes,  is  guilty  of 
a  misdemeanor,  and  if  a  corporation,  in  addition,  forfeits  ita 
charter. 

See  Laws  1901,  chap.  871,  §  10. 

§  41 1.  Conspiracy  to  promote   or  prevent  election. —  Any 

two  or  more  persons  who  conspire  to  promote  or  prevent  the 
election  of  any  person  or  persons  to  a  public  office  by  the  use  of 
any  means  which  are  prohibited  by  law,  shall  be  punishable  by 
imprisonment  for  not  less  than  six  months  nor  more  than  one 
year ;  provided,  any  act  besides  such  agreement  be  done  to  effect  the 
object  thereof  by  one  or  more  of  the  parties  to  such  conspiracy. 

See  Laws  1901,  chap.  371,  §  10. 

§  41u.  Political  assessments. —  Any  person  who,  , 
1.  Being  an  officer  or  employe  of  the  state,  or  of  a  political 
subdivision   thereof,  directly  or  indirectly  uses  his  authority  or 
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official  influence  to  compel  or  induce  any  other  officer  or  employe 
of  the  state  or  a  political  subdivision  thereof,  to  pay  or  promise 
to  pay  any  political  assessments  ;  or 

2.  Being  an  officer  or  employe  of  the  state,  or  of  a  political 
subdivision  thereof,  directly  or  indirectly  gives,  pays  or  hands 
over  to  any  other  such  oflScer  or  employe  any  money  or  other 
valuable  thing  on  account  of  or  to  be  applied  to  the  promotion  of 
his  election,  appointment  or  retention  in  office,  or  makes  any 
promise,  or  gives  any  subscription  to  such  officer  or  employe  to 
pay  or  contnbute  any  money  or  other  valuable  thing  for  any  such 
purpose  or  object ;  or 

3.  Being  such  an  officer  or  employe  and  having  charge  or  con- 
trol of  any  building,  office  or  room  occupied  for  any  purpose  of 
the  state  or  of  a  political  subdivision  thereof,  consents  that  any 
person  enter  the  same  for  the  purpose  of  making,  collecting, 
receiving  or  giving  notice  of  any  political  assessment ;  or 

4.  Enters  or  remains  in  any  such  office,  building  or  room,  or 
sends  or  directs  any  letter  or  other  writing  thereto,  for  the  purpose 
of  giving  notice  of  demandingorcollecting,  or  being  therein,  gives 
notice  of,  demands,  collects  or  receives,  any  political  assessment ; 

5.  Prepares  or  makes  out,  or  takes  any  part  in  preparing  or 
making  out,  any  political  assessment  subscription  or  contribution, 
with  the  intent  that  the  same  shall  be  sent  or  presented  to  or  col- 
lected of  any  such  officer  or  employe  ;  or 

6.  Sends  or  presents  any  political  assessment,  subscription,  or 
contribution  to,  or  requests  its  payment  of,  any  such  officer  or 
^niploye, 

is  guilty  of  a  misdemeanor. 

See  Laws  1901,  chap.  371,  §  10. 

§  4lv.  Corrupt  use  of  position  or  authority. — Any  person 

who, 

1.  While  holding  a  public  office,  or  being  nominated  or  seek-' 
ing  a  nomination  or  appointment  therefor,  corruptly  uses  or  j 
promises  to  use,  directly  or  indirectly,  any  official  authority  or 
influence  possessed  or  anticipated,  in  the  way  of  conferring  upon 
Any  person,  or  in  order  to  secure,  or  aid  any  person  in  securing,  any 
office  or  public  employment,  or  any  nomination,  confirmation,  pro- 
motion or  increase  of  salary,  upon  consideration  that  the  vote  or 
political  influence  or  action  of  the  person  so  to  be  benefited  or  of 
any  other  person,  shall  be  given  or  used  in  behalf  of  any  candidate, 
officer  or  party  or  upon  any  other  corrupt  condition  or  considera- 
tion ;  or 

2.  Being  a  public  officer  or  employe  of  the  state  or  a  political 
subdivision  having,  or  claiming  to  have,  any  authority  or  infl,uence 
affecting  the  nomination,  public  emi)loyment,  confirmation,  pro- 
motion, removal,  or  increase  or  decrease  of  salary  of  any  public 
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oflBcer  or  employe,  or  promises  or  tlireatens  to  use,  any  such 
authority  or  influence,  directly  or  indirectly  to  affect  the  vote  or 
political  action  of  any  such  public  oflScer  or  employe,  or  on  account 
of  the  vote  or  political  action  of  such  oflScer  or  employe ;  or 

3.  Makes,  tenders  or  offers  to  procure,  or  cause  any  nomination 
or  appointment  for  any  public  oflSce  or  place,  or  accepts  or  requests 
any  such  nomination  or  appointment,  upon  the  payment  or  con- 
tribution of  any  valuable  consideration,  or  upon  an  understanding 
or  promise  thereof,  or 

4.  Makes  any  gift,  promise  or  contribution  to  any  person,  upon 
the  condition  or  consideration  of  receiving  an  appointment  or 
election  to  a  pubUc  office  or  a  position  of  public  employment,  or 
for  receiving  or  retaining  any  such  office  or  position,  or  promotion, 
privilege,  increase  of  salary  or  compensation  therein,  or  exemption 
from  removal  or  discharge  therefrom,  is  punishable  by  imprison- 
ment for  not  more  than  two  years  or  by  a  fine  of  not  more  than 
three  thousand  dollars  or  both. 

See  Laws  1001,  chap.  871,  §  10. 

§  41  w.  Failure  to  file  candidate's  statement  of  expenses. — 
Every  candidate  who  is  voted  for  at  any  pubUc  election  held 
within  this  state  shall,  within  ten  days  after  such  election,  file  as 
hereinafter  provided  an  itemized  statement  showing  in  detail  all 
the  moneys  contributed  or  expended  by  him,  directly  or  indirectly, 
by  himself  or  through  any  other  person,  in  aid  of  his  election. 
Such  statement  shall  give  the  names  of  the  various  person  who 
received  such  moneys,  the  specific  nature  of  each  item,  and  the 
purpose  for  which  it  was  expended  or  contributed.  There  shall 
be  attached  to  such  statement  an  affidavit  subscribed  and  sworn  to 
by  such  candidate,  setting  forth  in  substance  that  the  statement 
thus  made  is  in  all  respects  true,  and  that  the  same  is  a  full  and 
detailed  statement  of  all  moneys  so  contributed  or  expended  by 
him,  directly  or  indirectly,  by  himself  or  through  any  other  person, 

tin  aid  of  his  election.  Candidates  for  offices  to  be  filled  by  the 
electors  of  the  entire  state,  or  any  division  or  district  thereof 
greater  than  a  county,  shall  file  their  statements  in  the  office  of 
secretary  of  state.  The  candidates  for  town,  village  and  city 
offices,  excepting  in  the  city  of  New  York,  shall  file  their  state- 
ments in  the  office  of  the  town,  village  or  city  clerk,  respectively, 
and  in  cities  wherein  there  is  no  city  clerk,  with  the  clerk  of  the 
common  council  of  the  city  wherein  the  election  occurs.  Candi- 
dates for  all  other  offices,  including  all  officers  in  the  city  and 
county  of  New  York,  shall  file  their  statements  in  the  office  of  the 
clerk  of  the  county  wherein  the  election  occurs.  Any  candidate 
for  office  who  refuses  or  neglects  to  file  a  statement  as  prescribed 
in  this  section  shall  be  guilty  of  a  misdemeanor,  and  shall  also 
forfeit  his  office. 
See  Laws  1901,  chap.  871,  §  10. 
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§  41 X.  Procuring:  fraudulent  certificates  in  order  to  vote. — 

Any  person  who  knowingly  and  willfully  procures  from  any 
court  judge,  clerk  or  other  officer,  a  certificate  of  naturalization, 
which  has  been  allowed,  issued,  signed  or  sealed  in  violation  of 
the  laws  of  the  United  States  or  of  this  state,  with  intent  to  enable 
himself  or  any  other  person  to  vote  at  any  election  when  he  or 
such  person  is  not  entitled  by  the  laws  of  the  United  States  to 
become  a  citizen  or  to  exercise  the  elective  franchise,  is  guilty  of 
a  felony. 

Added,  Laws  1898,  ch.  692;  took  effect  Oct  1,  1898. 

§  41y.  Presenting  fraudulent  certificates  to  registry  boards 
to  procure  repstration. —  A  person  who  knowingly  and  will- 
fully presents  to  any  board  of  officers,  for  the  purpose  of  having 
himself  or  any  other  person  placed  upon  any  list  or  registry  oi 
voters,  or  to  any  board  of  officers  for  the  purpose  of  enabling 
himself  or  any  otiier  person  to  vote  at  any  election,  any  certificate 
of  naturalization  which  has  been  allowed  or  issued  by  or  procured 
from  any  judicial  officer,  clerk  of  a  court,  or  other  mmisterial 
officer  of  a  court,  by  any  false  statement,  oath  or  representation, 
or  in  violation  of  the  laws  of  the  United  States  or  of  this  state, 
with  intent  to  enable  any  person  to  vote  at  any  election,  when 
such  person  is  not  entitled  by  the  laws  of  the  United  States  to 
become  a  citizen,  or  of  this  state,  to  exercise  the  elective  franchise 
is  guilty  of  a  felony. 

Added,  Laws  1898,  chap.  692;  took  effect  Oct.  1,  1898. 

§  41z.  Soliciting  from  candidates. —  Any  person  who  solicits 
from  a  candidate  for  an  elective  office  money  or  other  property, 
or  who  seeks  to  induce  such  candidate  who  has  been  placed  in 
nomination  to  purchase  any  ticket,  card  or  other  evidence  of 
admission  to  any  ball,  picnic,  fair  or  entertainment  of  any  kind, 
is  guilty  of  a  misdemeanor ;  but  this  section  shall  not  apply  to 
a  request  for  a  contribution  of  money  by  an  authorized  repre- 
sentative of  the  political  party,  organization  or  association  to 
which  such  candidate  belongs. 

Added,  Laws  1895,  chap.  155;  in  effect  Sept  1,  1895. 

§  4:lzz.  Punishment ;  first  offense. —  Any  person  convicted 
of  a  misdemeanor  under  this  title  shall  for  a  first  ofiEense  be  pun- 
ished by  imprisonment  for  not  less  than  six  months  nor  more  than 
one  year,  and  by  a  fine  of  not  less  than  one  hundred  dollars  nor 
more  than  five  hundred  dollars.  Any  person  convicted  of  a  mis- 
demeanor under  this  title  for  a  second  or  subsequent  oflEense  shall 
be  deemed  guilty  of  a  felony. 
Added  by  L.  1901,  chap.  871,  to  take  effect  April  17,  1901. 
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TITLE  VI. 

OF  OBIHES    BY  AND    AGAINST    THB    KXECUTrVE    POWSB  OT 

THE  STATE. 

SaonoH  42.  Acting  in  a  public  office  without  having  qualified. 
4^.  Acts  of  officer  de  facto,  not  affected. 

44.  Qiving  or  offering  bribes. 

45.  Asking  or  receiving  bribes. 

46.  Attempting  to  prevent  officers  from  performing  du^ 

47.  Resisting  officers. 

48.  Taking  unlawful  fees. 

48a  Comptroller  not  to  be  interested  in  tax  sales. 

48b.  Prison  officers  not  to  be  interested  in  prison  contracts. 

48c. Appraisers  taking  fee  or  reward. 

49.  Taking  reward  for  omitting  or  delaying  official  acts. 

50.  Taking  fees  for  services  not  rendered. 

51.  Takmg  unlawful  reward  for  services  in  extradition  of  fugitives. 

52.  Corrupt  bargain  for  appointments,  etc. 

53.  Corrupt  bargain  for  appointments,  etc. 

54.  Selling  right  to  official  powers. 

55.  Such  appointment  avoided  by  conviction. 

56.  Intrusion  into  public  office. 

67.  Offender  refusing  to  surrender  to  successor. 
58.  Administrative  officers. 

§  42.  Acting  in  a  public  office  without  having  qualified. 

—A  pei'son  who  executes  any  of  the  functions  of  a  pubhc  office 
without  having  taken  and  duly  filed  the  required  oath  of  office, 
or  witliout  having  executed  and  duly  iiled   required   security,  is 
guilty  of  a  misdemeanor,  as  prescribed  by  law. 
In  effect,  as  amended,  Oct.  1,  1893;  Laws  1893.  cli.  692. 

SeeF««A»  v.  jSWw,  2  Barb.  321;  PeofpU  v.  CoUiru,  7  Johns,  549;  McKtnstryy. 
Tanner,  9  id.  135;  People  v.  Stevens,  5  Hill,  617;  Foot  v.  StUes,  57  N.  Y.  899. 

§  43.  Acts  of  officer  de  facto  not  affected.  —  The  last 
section  must  not  be  construed  to  affect  the  validity  of  acts  done 
by  a  person  exercising  the  functions  of  a  public  office  in  fact, 
where  other  persons  than  himself  are  interested  in  maintaiuing 
the  validity  of  such  acts. 

See  People,  ex  rel.  Sinlder,  v.  Terry,  108  N.  Y.  1. 

Acts  of  de  facto  oflScer  valid  as  regards  the  public.  Foot  v.  Stiles,  57  N.  Y. 
899;  People  v.  Cook,  14  Barb.  324;  Weeks  v.  EllU,  2  id.  324;  People  v.  Collins,  7 
Johns.  549;  McKinstry  v.  Tanner,  9  id.  135;  People  y.  Stevens,  5  Hill,  610. 

An  officer  de  facto  is  one  who  exercises  the  duties  of  an  oflBcer  under  color  of 
right,  as  distinguished  from  a  mere  usurper.  Rochester  db  Gen.  Vol.  R.  JR. 
V.  Clark  Nat.  Bank,  60  Barb.  234;  People  v.  Albertson,  8  How.  863;  People  v, 
F^Sbody,  6  Abb.  228;  Conover  v.  Devlin,  15  How.  470. 
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One  who  receives  an  appointmeut  to  office  from  a  proper  authority  is  a& 
officer  de  facto,  though  his  appointment  is  informal.  Hamlin  v.  Dingman,  5 
Laus.  61. 

A  constable  is  justified  in  executing  a  process  regular  on  its  face,  although 
the  officer  issuing  such  process  be  but  an  officer  de  facto,  Wilcox  v.  Stnit/i,  5 
Wend.  231;  Read  v.  Buffitlo,  8  Kejes,  445. 

A  person  elected  to  an  office,  but  who  neglects  to  give  security  and  take  the- 
oath  of  office,  is,  nevertheless,  tide  facto  official.     Oreenleaf  v.  Low,  4  Den.  168. 


§  44.  Giving  or  offering  bribes.  —  A  person  who  gives  or 
offers  a  bribe  to  any  executive  officer  of  this  state  with  intent  to 
influence  him  in  respect  to  any  act,  decision,  vote,  opinion  or 
other  proceeding  as  such  officer,  is  punishable  by  imprisonment 
in  a  state  prison  not  exceeding  ten  years,  or  by  fine  not  exceed* 
ing  five  thousand  dollars,  or  by  both. 

See  2Edm.  Stat.  703,  §  9;  2  Laws  1867.  p.  1798;  2  BlsU,  Cr.  L.  (7th  ed.),  §  25^ 
PeopU  V.  8fioH.  107  N,  Y.  439;  StaU  v.  EUU,  33  N.  J.  L.  102. 

§  45.  Asking  or  receiving  bribes.  —  An  executive  officer^ 
or  person  elected  or  appointed  to  an  executive  office,  who  asks, 
receives  or  agrees  to  receive  any  bribe,  upon  an  agreement  or 
nnderstanding  that  his  vote,  opinion  or  action  upon  any  matter 
then  pending  or  which  may  by  law  be  brought  before  him  in  hin 
official  capacity,  shall  be  influenced  thereby,  is  puLishable  by 
imprisonment  in  a  state  prison  not  exceediiig  ten  years,  oi  by  a 
fine  not  exceeding  five  thousand  dollars,  or  by  both ;  and  in  addi- 
tion thereto  forfeits  his  office  and  is  forever  disqualified  from 
holding  any  public  office  under  this  state. 

See  2  Am.  aod  Eng.  Encyc.  of  Law,  530;  1  Bish.  Cr.  L.  (6t]i  ed.).  g  464; 
WcUsh  V.  People,  65  111.  58;  16  Am.  Rep.  669;  People  v.  Markham,  64  Cal.  147;. 
49  Am.  Rop.  700. 

§  4  G.  .A  ttempting  to  prevent  officers  from  performing 
duty. —  A  person  who  attempts,  by  means  of  any  threat  or  vio 
lence,  to  deter  or  prevent  an  executive  officer  from  performing 
any  duty  imposed  upon  such  officer  by  law,  is  guilty  of  a  misde- 
meanor. 

See  g§  61,  62,  63  aDd  127,  post;  People  v.  Palmer,  5  N.  Y.  Cr.  Rep.  110. 

Tbe  owner  of  personal  property  is  liable  to  indictment  for  using  force  to 
prevent  an  officer  from  levying  upon  such  property,  by  virtue  of  an  execution, 
against  another  person,  where  the  officer  acts  in  good  faith,  believing  the 
property  to  be  that  of  the  execution  debtor.  People  v.  HaU^  2  X.  Y,  Cr. 
Rep.  134. 
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§  47.  RetLrtlng  officers.  —  A  person  w}io  knowingly  resists, 

by  the  nse  of  force  or  violence,  any  executive  officer,  in  the  per- 

formance  of  his  duty,  is  gailty  of  a  misdemeanor. 

See  §  124,  poH. 

§  48.  Taking  unlawful  fees —  A  public  officer  or  a  deputy, 
clerk,  assistant  or  other  subordinate  of  a  public  officer,  or  any 
person  appointed  or  employed  by  or  in  the  office  of  a  public  offi- 
cer, who  shall,  in  any  manner,  act  for  or  in  behalf  of  any  such 
officer,  who  asks  or  receives,  or  cpnsents  or  agrees  to  receive,  any 
emolument,  gratuity  or  reward,  or  any  promise  of  emolument, 
gratuity  or  reward,  or  any  money,  property  or  thing  of  value  or 
of  personal  advantage,  except  such  as  may  be  authorized  by  law 
for  doing  or  omitting  to  do  any  official  a(^t,  or  for  performing  or 
omitting  to  perform,  or  for  having  performed  or  omitted  to  per- 
form any  act  whatsoever  directly  or  indirectly  related  to  any  mat- 
ter in  respect  to  which  any  duty  or  discretion  is  by  or  in  pursuance 
of  law  imposed  upon  or  vested  in  him,  or  may  be  exercised  by 
him  by  virtue  of  his  office,  or  appointment  or  employment,  or  his 
actual  relation  to  the  matter,  shall  be  guilty  of  a  felony,  punish* 
able  by  imprisonment  for  not  more  than  ten  years  or  by  a  fine  of 
not  more  than  four  thousand  dollars,  or  both. 

Bee  pott,  %  557;  Code  Civ.  Proc.,  §  1123. 

§  48a.  Comptroller  not  to  be  interested  in  tax  sales. — 

The  comptroller,  or  any  person  employed  in  his  office,  who  shall 
be  directly  or  indirectly  interested  in  any  tax  sale  made  by  such 
comptroller,  or  in  the  title  acquired  by  such  sale,  or  in  any  money 
paid  or  to  be  paid  for  the  redemption  of  any  lands  sold  for  taxes 
or  on  the  cancellation  of  any  tax  sale ;  or  any  person  who  shall 
pay  or  give  to  the  state  comptroller,  or  to  any  employe  in  his 
office,  any  compensation,  reward  or  promise  thereof  for  any  ser- 
vice or  services  performed  or  to  be  performed  in  regard  to  such 
sale,  redemption,  cancellation  or  such  tax  title,  is  guilty  of  a  mis- 
demeanor. A  sale  in  violation  of  this  section  is  void. 
Added  Laws  1898,  ch.  692;  takes  effect  October  1,  1898. 

§  48K  Prison  officers  not  to  be  interested  in  prison 

contracts. — A  superintendent  of  slate  prisons,  or  agent,  warden 
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or  other  officer,  keeper  or  guard,  employed  at  either  of  the  prisons, 
who 

1.  Shall  be  directly  or  indirectly  interested  in  any  contract,  pur- 
chase or  sale,  for,  by,  or  on  account  of  such  prison;  or 

2.  Accepts  a  present  from  a  contractor  or  contractor's  agent, 
directly  or  indirectly,  or  employs  the  labor  of  a  convict  or  another 
person  employed  in  such  prison  on  any  work  for  the  private 
benefit  of  such  superintendent,  officer,  keeper  or  guard,  is  guilty 
of  a  misdemeanor,  except  that  the  agent  and  warden  shall  be  enti- 
tled to  employ  prisoners  for  necessary  household  servica 

Added  Laws  1803,  ch.  692;  takes  effect  October  1,  1893. 

§  48c.  Appraiser  taking  fee  or  reward. — An  appraiser 
appointed  by  virtue  of  the  taxable  transfers  law,  who  takes  any 
fee  or  reward  from  an  executor,  administrator,  trustee,  legatee, 
next  of  kin,  or  heir  of  any  decedent,  or  from  any  other  per- 
son liable  to  pay  such  tax,  or  any  portion  thereof,  is  guilty  of  a 
misdemeanor. 

Added  Laws  1893,  cb.  692;  takes  effect  October  1,  1893. 

§  49.  Taking  reward  for  omitting  or  delaying  official 
acts.  —  An  executive  officer  who  asks  or  receives  any  emolu- 
ment, gratuity  or  reward,  or  any  promise  of  any  emolument, 
gratuity  or  reward,  for  omitting  or  deferring  the  performance  of 
any  official  duty,  is  guilty  of  a  misdemeanor. 

§  50.  Taking  fees  for  services  not  rendered. —  An  execu* 
tive  officer  who  asks  or  receives  any  fee  or  compensation  for  any 
official  service  which  has  not  been  actually  rendered,  except  in 
cases  of  charges  for  prospective  costs,  or  of  fees  demandable  in 
advance  in  the  cases  allowed  by  law,  is  guilty  of  a  misdemeanor. 

§  51.  Taking  unlawful  reward  for  services  in  extra- 
dition of  fiigitives. —  An  officer  of  this  state  who  asks  or 
receives  any  fee  or  compensation  of  any  kind  for  any  service 
rendered  or  expense  incurred  in  procuring  from  the  governor  ot 
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this  state  a  demand  upon  the  executive  autlioritj  oi  a  state  or 
territory  of  the  United  States,  or  of  a  foreign  government,  for 
the  surrender  of  a  fugitive  from  justice ;  or  for  any  service  ren- 
dered or  expense  incurred  in  procuring  the  surrender  of  such 
fugitive,  or  of  conveying  him  to  this  state,  or  for  detaining  him 
therein,  except  upon  an  employment  by  the  governor  of  this 
stale,  is  guilty  of  a  misdemeanor. 

See  People  ex  rel.  Gardenier  v.  i3upertieor9»  134  N.  Y.  1;  affirming,  56  Huh, 

§  52.  Corrupt  bargain  for  appointmentB,  etc. —  A  person 
who  gives  or  offers  to  give  any  gratuity  or  reward,  in  considera- 
tion that  himself  or  any  other  person  shall  be  appointed  to  a 
public  office,  or  to  a  clerkship,  deputation,  or  other  subordinate 
positions,  in  such  an  office,  or  shall  be  permitted  to  exercise,  per« 
form,  or  discharge  any  prerogatives  or  duties,  or  to  receive  any 
emoluments  of  such  an  office,  is  guilty  of  a  misdemeanor. 

All  agreements  which  interfere  with  the  integrity,  discretion  or  freedom  of 
the  electing  or  appointing  power  are  illegal.  2  Pom.  £q.  Jur.  448;  Meechem's 
Public  Officers>  §  300;  Bish.  Cont.,  ^  500.  See  Laws  1868,  chap.  61;  2  R.  S. 
(Edm.)719.  §86. 

A  candidate  for  a  county  office  announced  in  a  circular  to  the  voters  and  tax 
payers  that  he  was  willing  to  discharge  the  duties  of  the  office  for  a  less  salary 
than  that  established  by  law.  Held,  that  such  offer  was  illegal,  and  that  votes 
influenced  by  it  should  be  rejected.  State  v.  Purdy,  86  Wis.  218;  17  Am. 
Rep.  485.     See,  also,  Mechem's  Public  Officers,  §  877. 

An  agreement  made  between  A.  and  6. ,  rival  candidates  for  the  same  office, 
whereby  A.  was  to  withdraw  and  run  for  another  office,  K  promising  to  pay 
all  his  past  and  future  expenses,  Tield  void.  Robinson  v.  Kalbfleiseh,  5 
Thomp.  &  Cook,  212. 

An  agreement  by  a  deputy  sheriff  to  allow  to  his  principal  a  sum  in  gross, 
Dot  payable  out  of  the  profits  of  the  office,  and  which  may,  therefore,  exceed 
such  profits,  is  a  violation  of  the  statute.  Becker  v.  l^enEyck,  6  Paige,  68; 
Tappan  v.  Brown,  9  Wend.  175. 

Where  the  deputy  of  a  public  officer  is  by  law  entitled  to  certain  fees  in 
virtue  of  his  office,  if  he  agrees  to  give  a  portion  of  such  fees  to  the  officer 
appointing  him,  it  is  a  purchase  of  the  deputation.  Becker  v.  Ten  Byck,  6 
Paige,  68:  Tappan  v.  Brown,  9  Wend.  175. 

A  sheriff  may  legally  make  an  agreement  with  his  deputy,  or  with  the  jailer 
appointed  by  him,  for  a  division  with  him  of  the  fees  and  profits  of  their  em- 
ployment.    Becker  v.  Ten  Eyck,  6  Paige.  68;  Mott  v.  Robins,  1  Hill,  21. 

Where  two  persons  apply  to  the  governor  of  the  state  to  be  appointed  to  the 
same  office,  and  it  is  agreed  that  one  of  them  shall  withdraw  his  application 
and  aid  the  other  in  procuring  the  appointment,  in  consideration  of  which  the 
fees  and  emoluments  of  the  office  are  to  be  divided  between  them,  such  a  con- 
tract  is  illegal  and  void.     Oray  v.  Hook,  4  N.  Y.  449. 
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§  53.  Corrupt  bargain  for  appointments^  etc. —  A  person 
who  askfl  or  receives,  or  agrees  to  receive,  any  gratuity  or  reward, 
or  any  promise  thereof,  for  appointing  another  person,  or  procur- 
ing for  another  person  any  appointment  to  a  public  oflSce  or  to  a 
clerkship,  deputation,  or  other  subordinate  position  in  such  an 
office,  is  guilty  of  a  misdemeanor.  If  the  person  so  offending  ia 
a  public  officer,  a  conviction  also  forfeits  his  office. 

See  2  R.  S.  (Edm.)  719,  g  36;  see,  also,  cases  cited  under  §  52,  ante. 

§  64.  Selling  right  to  official  powers. —  A  public  officer 
who,  for  any  reward,  consideration  or  gratuity,  paid,  or  agreed 
to  be  paid,  directly  or  indirectly,  grants  to  another  the  right  or 
authority  to  discharge  any  functions  of  his  office,  or  permits 
another  to  make  appointments  or  perform  any  of  its  duties,  is 
guilty  of  a  misdemeanor,  and  a  conviction  for  the  same  forfeits 
his  office  and  disqualifies  him  forever  from  holding  any  office 
whatever  under  this  state. 

See  2  R.  S.  (Edm.)  918,  §  85;  see,  also,  cases  cited  ander  §  52,  ante, 

§  55.  Such  appointment  avoided  by  conviction.  —  A 

grant,  appointment,  or  deputation,  made  contrary  to  the  pro- 
visions of  either  of  the  last  two  sections  is  avoided  and  annulled 
by  a  conviction  for  the  violation  of  either  of  those  sections,  in 
respect  to  such  grant,  appointment,  or  deputation ;  but  any  offi- 
cial act  done  before  conviction,  is  unaffected  by  the  conviction. 

§  56.  Intrusion  into  public  office.  —  A  person  who  willfully 
intrudes  himself  into  a  public  office,  to  which  he  has  not  been 
duly  elected  or  appointed,  or  who,  having  been  an  executive  or 
administrative  officer,  willfully  exercises  any  of  the  functions  of 
his  office,  after  his  right  so  to  do  has  ceased,  is  guilty  of  a  mis- 
demeanor. 

Bee  Code  Civ.  Proc.,  §  1498;  Matter  of  Gray,  2  N.  Y.  Cr.  Rep.  307;  1  R.  S. 
(Birdseje'sed.)  21,  §§50-58;  Meechem's  Public  Officers,  §  821 ;  Hamlin  Y.Kar- 
safer,  15  Oregon,  456;  8  Am.  St.  Rep.  176. 

§  57.  Offender  refasmg  to  surrender  to  successor.  —  A 

person  who,  having  been  an  executive  or  administrative  officer, 
wrongfully  refuses  to  surrender  the  official  seal,  or  any  books  or 
papers,  appertaining  to  his  office,  upon  the  demand  of  his  lawful 
successor,  is  guilty  of  a  misdemeanor. 
6 
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A  judge  has  no  right  to  enforce  the  delivery  of  books  and  papers  unless  the 
applicant's  title  to  the  office  is  clear  and  free  from  reasonable  doubt.  People 
y.  Stevens,  5  Hill,  616;  Declines  Case,  5  Abb.  Pr.  281;  Matter  of  Whiting,  1  Edm, 
Sel.  Cas.  498. 

A  person  holding  office  after  the  legal  appointment  of  his  successor,  and  re- 
fusing to  deliver  up  books  and  papers,  held  a  proper  case  for  the  issuing  of  a 
warrant  under  the  statute.  Matter  of  Whiting,  2  Barb.  513;  Welch  v.  Cook, 
7  How,  283;  Matter  of  Baker,  11  How.  418;  Matter  of  Davis,  19  id.  323; 
In  re  Bartlett,  9  id.  414. 

What  constitutes  possession  of  a  public  office.  Conover^s  Case,  5  Abb.  Pr. 
73;  Cobee  v.  Davis,  8  How.  367;  People  v.  Dikeman,  7  id.  367. 

§  58.  Administrative  officers.  —  The  yarious  provisions  of 
this  chapter  which  relate  to  executive  officers  apply  to  adminis 
trative  officers,  in  the  same  manner  as  if  administrative  and  execoh 
tive  officers  were  both  mentioned. 

As  to  who  are  the  executive  and  administrative  officers  of  the  state,  see  1  R. 
B.  (8th  ed.)  367. 


TITLE  VII. 

Oy  CBIMES  AGAINST  THE  LEOISLATTVB  POWER. 

Section  69.  Preventing  the  meeting  or  organization  of  either  branch  of  iba 

legislature. 

60.  Disturoing  the  legislature  while  in  session. 

61.  Compelling  adjournment. 

62.  Intimidating  a  member  of  the  legislature. 

63.  Compelling  either  house  to  perform  or  omit  any  official  act. 

64.  Altering  draft  of  bill. 

65.  Altering  engrossed  copy. 

66.  Bribery  of  members  of  legislature. 

67.  deceiving  bribes  by  members  of  legislature. 

68.  Witnesses  refusing  to  attend  before  the  legislature  or  l^gislatiTe 

committees. 

69.  Refusing  to  testify. 

70.  Members  of  the  legislature  liable  to  forfeiture  of  office. 


§  59.  Preventing  the  meeting  or  organization  of  either 
branch  of  the  legislature.  —  A  person  who  willfully  and  bj 
force  or  fraud  prevents  the  legislature  of  this  state,  or  either  of 
the  houses  composing  it,  or  any  of  the  members  thereof,  from 
meeting  or  organizing,  is  punishable  by  imprisonment  in  a  state 
prison  not  less  than  five  years  nor  more  than  ten  years,  or  by  a 
fine  of  not  less  than  five  hundred  dollars  nor  more  than  two 
thousand  dollars,  or  by  both. 
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§  60.  Disturbing  the  legiedature  while  in  aeesion. — A 

person  who  willfully  disturbs  the  legislature  of  this  state,  or 
either  of  the  houses  composing  it,  while  in  session,  or  who  com- 
mits any  disorderly  conduct  in  the  immediate  view  and  presence 
of  either  house  of  the  legislature,  tending  to  interrupt  its  pro- 
ceedings or  impair  the  respect  due  to  its  authority,  is  guilty  of  a 
misdemeanor. 

§  61.  Comi)elling  adjournment. — A  person  who  willfully 
and  by  force  or  fraud  compels  or  attempts  to  compel  the  legisla- 
ture of  this  state,  or  either  of  the  houses  composing  it,  to  adjourn 
or  disperse,  is  punishable  by  imprisonment  in  a  state  prison  not 
less  than  five  nor  more  than  ten  years,  or  by  fine  of  not  less  than 
five  hundred  dollars,  nor  more  than  two  thousand  dollars,  or  by 
both. 


§  62.  Intimidating  a  member  of  the  legislature.  —  A 

person  who  willfully,  by  intimidation  or  otherwise,  prevents  any 
member  of  the  legislature  of  this  state,  from  attending  any  session 
of  the  house  of  which  he  is  a  member,  or  of  any  committee 
thereof,  or  from  giving  his  vote  upon  any  question  which  may 
come  before  such  house,  or  from  performing  any  other  official 
act,  ifi  guilty  of  a  misdemeanor. 

See  g§  46,  127.  • 

§  63.  Compelling  either  house  to  perform  or  omit  any 
official  act.  —  A  person  who  willfully  compels  or  attempts  to 
compel  either  of  the  houses  composing  the  legislature  of  this 
state  to  pass,  amend  or  reject  any  bill,  or  resolution,  or  to  grant 
or  refuse  any  petition,  or  to  perform  or  omit  to  perform  any 
other  official  act,  is  punishable  by  imprisonment  in  a  state  prison 
not  less  than  five  nor  more  than  ten  years,  or  by  a  fine  of  not  less 
than  five  hundred  dollars  nor  more  than  two  thousand  dollars,  or 
by  both. 

§  64.  Altering  draft  of  bilL—  A  person  who  fraudulently 
alters  the  draft  of  any  bill  or  resolution  which  has  been  presented 
to  either  of  the  houses  composing  the  legislature,  to  be  passed  or 
adopted,  with  intent  to  procure  it  to  be  passed  or  adopted  by 
either  house,  or  certified  by  the  presiding  officer  of  either  house, 
in  language  diflferent  from  that  intended  by  such  house,  is  guilty 
of  felony. 
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§  65.  Altering  engrossed  copy.  —  A  person  who  fraud- 
ulently  alters  the  engroeaed  copy  or  enrollment  of  any  bill  which 
has  been  passed  by  the  legielatare  of  this  state,  with  intent  to 
proenre  it  to  be  approved  by  the  governor  or  certified  by  the  sec- 
retary of  state,  or  printed  or  published  by  the  printer  of  the 
statutes  in  language  different  from  that  in  which  it  was  passed  by 
the  legislature,  is  guilty  of  felony. 


§  66.  Bribery  of  members  of  the  legislature. —  A  person 
who  gives  or  offers,  or  causes  to  be  given  or  offered,  a  bribe,  or 
any  money,  property,  or  value  of  any  kind,  or  any  promise  or 
agreement  tlierefor,  to  a  member  of  the  legislature,  or  attempts, 
directly  or  indirectly,  by  menace,  deceit,  suppression  of  truth,  or 
other  corrupt  means,  to  influence  a  member  to  give  or  withhold 
his  vote,  or  to  absent  himself  from  the  hpuse  of  which  he  is  a 
member,  or  from  any  committee  thereof,  is  punishable  by  Impris- 
onment for  not  more  than  ten  years,  or  by  a  fine  of  not  more  than 
five  thousand  dollars,  or  both. 

See  2  R.  S.  (Edm.)  703,  §  9;  Laws  1858,  chap.  589;  2  Whart.  Crim.  Law. 
§§  1857,  1858;  N.  T.  State  CoDst.,  art,  XV,  §§  1,  2.  8;  Sulstan  v.  Norton,  8 
Burr,  1235;  Siate  v.  ^SKw,  4  Vroom,  102;  PeopU  v.  Sharp,  107  N.  Y.  427;  1  Am. 
St,  Rep.  851, 

§  67.  Seceiving  bribes  by  members  of  legislature. —  A 

member  of  either  of  the  houses  composing  the  legislature  of  this 
state,  who  asks,  receives,  or  agrees  to  receive  any  bribe  upon  any 
understanding  that  his  official  vote,  opinion,  judgment  or  action 
shall  be  influenced  thereby,  or  shall  be  given  in  any  particular 
manner  or  upon  any  particular  side  of  any  question  or  matter 
upon  which  he  may  be  required  to  act  in  his  official  capacity,  or 
who  gives  or  offers  or  promises  to  give  any  official  vote  in  consid- 
eration that  another  member  of  the  legislature  shall  give  any  such 
vote,  either  upon  the  same  or  another  question,  is  punishable  by 
imprisonment  in  state  prison  not  exceeding  ten  years,  or  by  fine 
not  exceeding  five  thousand  dollars,  or  both. 

See  2  R.  S.  (Edm.)  703.  §  10,-  Laws  1858.  chap.  589;  N.  Y.  Const.,  §§  1,  2,  8; 
2  Whart.  Crim.  Law,  8§  1857,  1858;  SvUton  v.  Norton,  8  Burr,  1285;  MarsihaU 
V.  Bait.  A  0.  R  R.  Co.,  16  How.  (U.  S.)  814;  FuUer  v.  Dame,  18  Pick.  470; 
Hatspid  V.  Guldsen,  7  Watts,  152;  Wood  v.  McCarr,  6  Dana,  8«6;  Waish  v. 
People,  68  111.  58;  Com.  v.  CaUahan,  2  Va.  Cas.  460;  Hunt  v.  Test,  8  Ala.  719. 
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§  68.  Witnesses  reftudng  to  attend  before  the  legida- 
tore  or  legislative  committees.  —  A  person  who,  being  dnly 
eammoned  to  attend  as  a  witness  before  either  honse  of  the  legis- 
lature or  any  committee  thereof,  authorized  to  summon  witnesses, 
refuses  or  neglects  without  lawful  excuse  to  attend  pursuant  to 
such  summons,  is  guilty  of  a  misdemeanor. 

See  2  R.  S.  (Edm.)  704,  §  14a;  N.  Y.  Const.,  art.  XV,  g  3;  Laws  1853,  chap. 
687;  People  v.  McDonald,  99  N.  Y.  468;  PeopU  v.  Sharp,  107  N.  Y.  446;  Matter 
ofDalton,  7  Grim.  Law  Mag.  601,  607,  n.;  Coolej  Const.  Lim.  (5th  ed.)  160-162. 

§  69.  Kefiising  to  testify.  —  A  person  who  being  present 
before  either  house  of  the  legislature  or  any  committee  thereof 
authorized  to  summon  witnesses,  willfully  refuses  to  be  sworn  or 
aflSrmed,  or  to  answer  any  material  or  proper  question,  or  to  pro 
duce  upon  reasonable  notice  any  material  and  proper  books, 
papers  or  documents  in  his  possession  or  under  his  control,  is 
guilty  of  a  misdemeanor. 

See  2  R.  S.  (Edm.)  704,  §  15a;  Laws  1853.  chap.  589;  People  v.  Sharp,  107  N. 
Y.  446;  People  v.  McDonald,  99  N.  Y.  463;  3  N.  Y.  Cr.  Rep.  353;  32  Hun,  589; 
People  V.  Learned,  5  Hun,  626;  People  v.  Webb,  5  N.  Y.  Supp.  855. 

§  70.  Members  of  the  legislature  liable  to  forfeitizre 
of  office. —  The  conviction  of  a  member  of  the  legislature  of 
either  of  the  crimes  defined  in  this  chapter,  involves  as  a  conse- 
quence, in  addition  to  the  punishment  prescribed  by  this  Code,  a 
forfeiture  of  his  office  ;  and  disqualifies  him  from  ever  afterwards 
holding  any  oflSce  under  this  state. 
See  8  R.  S.  (6tli  ed.)  96'f^%  10;  2  R.  S.  (3  Edm.)  703,  §  10 


TITLE  VIII. 

OF  CRIMES  AGAINST  PUBLIC   JUSTICE. 

Obaptbb       I.  Bribery  and  corruption. 

II.  Rescues. 

III.  Escapes  and  aiding  therein. 

IV.  Forging,  stealing,  mutilating  and    falsifying  judicial  and 

public  records  and  documents. 
V.  Perjury  and  subornation  of  perjury 
VL  Falsifying  evidence. 
VII.  Other  offenses  against  public  justice. 
VIII.  Conspiracy. 
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CHAPTER  I. 

BBIBERT   AND   OORRUFTION. 

Sbction  71.  Bribery  of  a  judicial  officer. 
72.  Officer  accepting  bribe. 
78.  Juror,  etc.,  promising  verdict. 

74.  Juror,  etc. ,  accepting  bribes. 

75.  Embracery. 

76.  Misconduct  of  officers  at  drawing  of  jurors. 

77.  Misconduct  of  officers  having  charge  of  juries. 

78.  Certain  punishments. 

79.  Offender  a  competent  witness,  etc. 

80.  Bribery  of  witnesses. 

81.  Definition  of  "jurors.' 


If 


§  71.  Bribery  of  a  judicial  officer.  —  A  person  who  givea 
or  ofEers,  or  causes  to  be  given  or  offered,  a  bribe,  or  any  money, 
property,  or  value  of  any  kind,  or  any  promise  or  agreemetit 
therefor,  to  a  judicial  oflScer,  juror,  referee,  arbitrator,  appraiser, 
or  assessor,  or  other  person  authorized  by  law  to  hear  or  determ- 
ine any  question,  matter,  cause,  proceeding,  or  controversy, 
with  intent  to  influence  his  action,  vote,  opinion,  or  decision 
thereupon,  is  punishable  by  imprisonment  for  not  more  than  ten 
years,  or  by  a  fine  of  not  more  than  five  thousand  dollars,  or  both* 

See  2  R.  S.  (Edm.)  703,  §  9;  4  Bl.  Com.  139;  2  Whart.  Crim.  Law,  §  1857; 
State  V.  Carpenter,  20  Vt.  9;  1  Hawk.  P.  C,  bk,  1,  chap.  67,§  6;  State  v.  EUis, 
4  Vroom  (N.  J.),  102;  People  v.  STiarp,  107  N.  Y.  437;  Klugman^s  Case,  49  How 
Pr.  484:  People  v.  Jaehne,  103  N.  Y.  190. 

The  crime  is  complete  without  tender  and  prod  action  of  money.  People  v. 
Ah  Fook,  62  Cal.  493. 

§  72.  Officer  accepting  bribe. —  A  judicial  oflScer,  a  person 
who  executes  any  of  the  functions  of  a  public  office  not  desig- 
nati^d  in  titles  six  and  seven  of  this  Code,  or  a  person  employed 
by  or  acting  for  the  state,  or  for  any  public  officer  in  the  business 
of  the  state,  who  asks,  receives,  or  agrees  to  receive  a  bribe,  or 
any  money,  property  or  value  of  any  kind,  or  any  promise  or 
agreement  therefor,  upon  any  agreement  or  understanding  that 
his  vote,  opinion,  judgment,  action,  decision,  or  other  official  pro- 
ceeding, shall  be  influenced  thereby,  or  that  he  will  do  or  omit 
any  act  or  proceeding,  or  in  any  way  neglect  or  violate  any  official 
duty,  is  punishable  by  imprisoiitnent  for  not  more  than  ten  years, 
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or  by  fine  of  not  more  than  five  thousand  dollars,  or  both.  A 
conviction  also  forfeits  any  office  held  by  the  offender,  and  forever 
disqualifies  him  from  holding  any  public  office  under  the  state. 

See  2  Edm.  Stat.  703,  §  10;  PeopU  v.  Sharp,  107  N.  Y.  489;  PeopU  v.  aNeU, 
109  id.  251. 

The  crime  of  bribery,  committed  by  a  member  of  the  common  coancil  ot 
New  York  city  after  Penal  Code  took  effect,  is  punishable  under  this  section. 
PeopU-  V.  Jaehne,  103  N.  Y.  182;  4  N.  Y.  Cr.  Rep.  478;  128  U.  S.  189;  6  N.  Y. 
Cr.  Rep.  239. 

A  police  officer,  taking  money  in  consideration  of  his  promise  not  to  arrest  a 
certain  class  of  offenders,  is  guilty  of  receiving  a  bribe  under  a  statute  de- 
nouncing the  receiving  of  a  bribe  by  any  executive  officer  in  a  matter  which 
"  may  be  brought  before  him  in  his  official  capacity."  People  v.  Markham,  W 
Cal.  157;  49  Am.  Rep.  700. 

An  indictment  which  charges  that  the  officer  received  a  promissory  note  as  a 
bribe,  does  not  charge  the  receiving  of  a  thing  of  value,  is  bad  and  will  be 
quashed  on  motion.     StcUe  v.  Wall8,  54  Ind.  561. 

§  73.  Juror,  etc.,  promising  verdict. — A  juror,  or  a  person 
drawn  or  summoned  to  attend  as  a  juror,  or  a  person  chosen  arbi- 
trator, or  appointed  referee,  who  either, 

1.  Makes  any  promise  or  agreement  to  give  a  verdict,  judg- 
ment, report,  award  or  decision,  for  or  against  any  party ;  or 

2.  Willfully  receives  any  communication,  book,  paper,  in^tru* 
ment  or  information  relating  to  a  cause  or  matter  pending  before 
him,  except  acoprding  to  the  regular  course  of  proceeding  upon 
the  trial  or  hearing  of  that  cause  or  matter ; 

Is  guilty  of  a  misdemeanor. 

See  Code  Civ.  Proc.,  §  1122;  2  R.  S.  (Edm.)  703.  g  12;  id.  694,  §  16;  People, 
ex  rel.  Mutisell,  v.  Oyer  and  Terminer,  86  Hun,  277;  8  N.  Y.  Cr,  Rep.  209;  101 
N.  Y.  245. 

§  74.  Juror,  etc.,  accepting  bribes.  —  A  juror,  referee, 
arbitrator,  appraiser  or  assessor,  or  other  person  authorized  by 
law  to  hear  or  determine  any  question,  matter,  cause,  controversy, 
or  ])roceeding,  who  asks,  receives,  or  agrees  to  receive,  any  money, 
property  or  value  of  any  kind,  or  any  promise  or  agreement 
therefor,  upon  any  agreement  or  understanding  that  his  vote, 
opinion,  action,  judgment  or  decision  shall  be  influenced  thereby, 
is  punishable  by  imprisonment  for  not  more  than  ten  years,  or  by 
fine  of  not  more  than  five  thousand  dollars,  or  both. 

See  Code  Civ.  Proc,  §  1193:  PeopU  v.  Sharp,  107  N.  Y.  439;  12  State  Rep'i; 
20 
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§  75.  Embracery. —  A  person  who  influences  or  attempts  to 
inflnence  improperly  a  juror  in  a  civil  or  criminal  action  or  pro- 
ceeding, or  one  drawn  or  summoned  to  attend  as  such  a  juror,  or 
one  chosen  an  arbitrator,  or  appointed  a  referee  in  respect  to  hia 
verdict,  judgment,  report,  award  or  decision,  in  any  cause  or 
matter  pending  or  about  to  be  brought  before  hira,  in  any  case, 
or  in  any  manner  not  included  in  the  last  two  sections,  is  guilty 
of  a  misdemeanor. 

See  Code  Civ.  Proc.,  §  1122;  People  v.  SeUeck,  4  N.  Y.  Cr.  Rep.  329. 
Embracery  defined.     Oibbs  v.  Dewey,  5  Cow.  503:  State  v.  SaUSt  2  Nev.  269. 
CoDversing  with  jaror  during  address  of  coansel.     Tamer  v.  Bearddey,  19 
Wend.  848;  State  v.  Sale9,  2  Nev.  269. 

§  76.  Misconduct  of  officers  at  drawing  of  Jurors.  — A 

person  authorized  by  law  to  assist  at  the  drawing  or  impanneling 
of  grand  or  trial  jurors  to  attend  a  court,  or  a  term  of  a  court,  or 
to  try  any  cause  or  issue,  who  either 

1.  Designedly  puts,  or  consents  to  the  putting,  upon  a  list  of 
jurors  as  having  been  drawn,  any  name  which  was  not  lawfully 
drawn  for  that  purpose ;  or 

2.  Designedly  omits  to  place  on  such  a  list  any  name  which  waB 
lawfully  drawn ;  or 

3.  Designedly  signs  or  certifies  a  list  of  such  jurors  as  having 
been  drawn  which  was  not  lawfully  drawn ;  or 

4.  Designedly  withdraws  from  the  box,  or  other  receptacle  for 
the  ballots  containing  the  names  of  such  jurors,  any  paper  or 
ballot  lawfully  placed  or  belonging  there  and  containing  the  name 
of  a  juror,  or  omits  to  place  in  such  box  or  receptacle  any  name 
lawfully  drawn  or  designated,  or  places  in  such  box  or  receptacle 
a  paper  or  ballot  containing  the  name  of  a  person  not  lawfully 
drawn  and  designated  as  a  juror ;  or 

5.  In  the  drawing  of  such  jurors,  does  any  act  which  is  unfairi 
partial  or  improper  in  any  other  respect ; 

Is  guilty  of  a  misdemeanor. 

But  this  section  shall  not  apply  to  the  city  and  county  of  New 
York  or  the  county  of  Kings. 

See  Code  av.  Proc.,  §  1122. 

§  77.  Misconduct  of  officer  having  charge  of  juries.  -* 

A  n  officer  to  whose  charge  any  juror  is  committed  by  a  court  or 
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magistrate,  wno  negligently  or  willfully  permits  them,  or  any  of 
them,  without  leave  of  the  court  or  magistrate 

1.  To  receive  any  communication  from  any  person ; 

2.  To  make  any  communication  to  any  person  ; 

3.  To  obtain  or  receive  any  book  or  paper,  or  refreshment;  or 

4.  To  leave  the  jury  room, 
Is  guilty  of  a  misdemeanor. 

§  78.  Certain  punishments. —  A  person  who  gives  or  offers, 
or  causes  to  be  given  or  offered,  a  bribe,  or  any  money,  property, 
or  value  of  any  kind,  or  any  promise  or  agreement  therefor,  to  a 
person  executing  any  of  the  functions  of  a  public  oflSce,  other 
than  one  of  the  officers  or  persons  designated  in  title  six,  title 
seven  and  section  seventy-one  of  title  eight  of  this  Code,  with 
intent  to  influence  him  in  respect  to  any  act,  decision,  vote  or 
other  proceeding,  in  the  exercise  of  his  powers  or  functions,  is 
punishable  by  imprisonment  for  not  more  than  ten  years,  or  by  a 
fine  of  not  more  than  five  thousand  dollars,  or  both. 

3  R.  S.  (6th  ed.)  957,  §  9;  2  R.  S.  (Edm.)  704,  §  9;  Laws  1853,  chap.  589;  2  Laws 
1869,  p.  1793.  See,  also,  §  418,  post;  People  v.  Sharp,  107  N.  Y.  427;  PeopU 
V.  Richmond,  5  N.  Y.  Cp.  Rep.  97;  People  v.  Jaehne,  103  N.  Y.  191. 

§  79.   Offender  a  competent  witness,  etc.  —  A  person 

offending  against  any  provision  of  any  foregoing  sections  of  thia 
Code  relating  to  bribery  is  a  competent  witness  against  another 
person  so  offending,  and  may  be  compelled  to  attend  and  testify 
upon  any  trial,  hearing,  proceeding  or  investigation,  in  the  same 
manner  as  any  other  person.  But  the  testimony  so  given  shall 
not  be  used  in  any  prosecution  or  proceeding,  civil  or  criminal, 
against  the  peraon  so  testifying.  A  person  so  testifying  to  tho  . 
giving  of  a  bribe  which  has  been  accepted,  shall  not  thereafter  bo  1 
liable  to  indictment,  prosecution  or  punishment  for  that  bribery, 
and  may  plead  or  prove  the  giving  of  testimony  accordingly,  iii 
bar  of  such  an  indictment  or  prosecution. 

8  R.  S.  (6tli  ed.)  958.  §  14;  2  R.  S.  (Edm.)  704,  §  Ua  ;  Laws  1853.  chap.  589. 
flee,  also,  post,  §  712;  People  v.  S/iarp,  107.  N.  Y.  427;  5  Harv.  L.  Rev.  24. 

§  80.  Bribery  of  witnesses. —  A  person  who  is,  or  is  about 
to  be,  a  witness  upon  a  trial,  hearing  or  other  proceeding,  before 
any  court  or  any  officer  authorized  to  hear  evidence  or  take  testi- 
mony, who  receives,  or  agrees,  or  offers  to  receive,  a  bribe,  upon 
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any  agreement  or  understanding  that  his  testimonj  shall  be 
influenced  thereby,  or  that  he  will  absent  himself  from  the  tria]^ 
hearmg  or  other  proceeding,  is  guilty  of  a  felony. 

2  R.  S.  (Edm.)  704,  gi>  3  and  8;  also  §  113,  post 

§  81.  Definition  of  *' jurors. ''—The  word  "juror"  as  used 
in  this  chapter  includes  a  talesman,  and  extends  to  jurors  in  all 
courts,  whether  of  record  or  not  of  record,  and  in  special  proceed- 
ings, and  before  any  officer  authorized  to  impannel  a  jury,  in  any 
case  or  proceeding. 


CHAPTER  n. 


RESCUES. 


Bbctiok  82.  Rescue  of  prisoner. 

83.  Taking,  etc.,  property  in  officer's  custody. 

§  82.  Rescue  of  prisoner,  —  A  person  who,  by  force  or 
fraud,  rescues  a  prisoner  from  lawful  custody,  or  from  an  officer 
or  other  person  having  him  in  lawful  custody,  is  guilty  of  a 
felony,  if  the  prisoner  was  held  upon  a  charge,  commitment, 
arrest,  conviction  or  sentence  of  felony ;  and  if  the  prisoner  waa 
held  upon  a  charge,  arrest,  commitment,  conviction  or  sentence 
i-yr  misdemeanor,  tlie  rescuer  is  guilty  of  a  misdemeanor. 

See  Code  Qv.  Proc.,  %  14,  sabd.  4;  id..  §  587;  2  Hawk  PI.  C.,chap.  21,  §  8; 
4  Bl.  Com.  481 ;  1  Whart.  Cr.  Law  (8th  ed.).  §  1680;  Com.  v.  FObum,  119  Mass. 
2»7;  8taU  v.  Murray,  15  Me.  100. 

A  defendant  not  indictable  nnder  the  statute,  unless  it  appear  that  the 
i  prisoner  was  committed  on  a  distinct  charge  of  felony.  People  v.  Wctshbum, 
*  10  Johns.  160.  See,  also,  People  v.  Bose,  12  id.  839. 

It  is  competent  to  prove  that  the  prisoner  advised  an  accomplice  to  break 
jail  and  escape.     People  v.  Rathbun,  21  Wend.  508. 

§  83.  Taking,  etc.,  property  in  officer's  custody. — A 

person  who  takes  from  the  cnstody  of  an  oflScer  or  other  person 

personal  property,  in  charge  of  the  latter,  nnder  any  process  of 

law,  or  who  willfully  injures  or  destroys  such  property,  is  guilty 

of  a  misdemeanor. 

See  Code  Civil  Proc.,  §  14.  subd.  4;  id.,  §  687;  2  R.  S.  (Edm.)  519,  §  23; 
Laws  of  1887,  p.  521,  chap.  457;  Simpson  v.  St.  John,  98  N.  Y.  863. 
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CHAPTER  m. 

SeOAPES,   AND  AEDINO  THESEDf. 

tamoN  84.  Escaping  prisoner  may  be  rec^>taxQd» 

85.  Prisoner  escaping. 

86.  Attempt  to  escape  from  state  prison. 

87.  Aiding  esci^pe. 

88.  Aiding  escape. 

89.  Officer  suffering  escape. 

90.  Officer  suffering  escape  forfeits  offloeii 

91.  Concealing  escaped  prisoner. 

92.  Definition  of  prison. 
98.  Definition  of  prisoner. 

§  84.  Escaping  prisoner  may  be  recaptorecL  —  A  pris- 
oner, in  custody  under  sentence  of  imprisonment  for  any  crime, 
who  escapes  from  custody,  may  be  recaptured  and  imprisoned  for 
a  term  equal  to  that  portion  of  his  original  term  of  imprisonment 
which  remained  unexpired  upon  the  day  of  his  escape. 

See  Code  Crim.  Proc.,  §  186;  30  Eng.  Rep.  518;  1  Bish.  Cr.  Proc.  (3d  ed.), 
§§  163,  1382-6;  3  Crim.  Law  Mag.  206.  note;  PeopU  v.  Haggerty,  58  N.  Y.  476; 
People  V.  Potter.  1  Park.  47;  1  Edm.  Sel.  Cas.  235;  Matter  of  Edwards,  26 
Alb.  L.  J.  68. 

§  85.  Prisoner  escaping.  —  A  prisoner  who,  being  confined 
in  a  prison,  or  being  in  lawful  custody  of  an  officer  or  other  per- 
son, by  force  or  fraud  escapes  from  such  prison  or  custody,  is 
guilty  of  felony  if  such  custody  or  confinement  is  upon  a  charge, 
arrest,  commitment,  or  conviction  for  a  felony ;  and  of  a  misde- 
meanor if  such  custody  or  confinement  is  upon  a  charge,  arrest, 
commitment  or  conviction  for  a  misdemeanor. 

A  common  jail  is  a  *'  prison  "  within  the  meaning  of  this  section.  People  v. 
Johnson^  46  Hnn,  667;  110  N.  Y.  141. 

A  prisoner  in  criminal  proceedings  can  take  no  action  before  the  court  where 
he  has  escaped  out  of  castody  and  still  remains  at  large.  Peaple  v.  Oenet^  59 
N.  Y.  80;  17  Am.  Rep.  316;  Matter  of  (/Byrne,  29  State  Rep.  116;  55  Hun, 
438;  WartDick  v.  State,  73  Ala.  486;  49  Am.  Rep.  59;  Sargent  v.  State,  96  Ind. 
93;  5  Crim.  Law  Mag.  709;  Smith  v.  United  States,  94  U.  S.  97;  WUson  v.  Com, 
10  Bush,  526;  19  Am.  Rep.  76;  People  v.  Redinger,  55  Cal.  290;  36  Am.  Rep. 
82;  M*Oowan  v.  People,  104  111.  100;  44  Am.  Rep.  87.  See.  also,  41  Am.  Dec. 
272;  9  Crim.  Law  Mag.  489;  12  id.  1017;  18  id.  107. 

A  writ  of  error  will  not  be  quashed  on  motion  of  the  people,  though  it  ap- 
pear that  after  the  allowance  of  such  writ  the  prisoner  escaped  and  fled  the 
Jurisdiction  of  the  court.    People  v.  Sharkey,  1  Hun,  300. 

It  is  no  defense  to  an  indictment  for  escape  that  the  jail  was  unhealthj-and 
filthy.    8taU  v.  Dams,  14  Nev.  489;  88  Am.  Rep.  668. 
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§  86.  Attempt  to  escape  from  state  prison.  —  A  prisoner 
confined  in  a  state  prison  for  a  tenn  less  than  for  life,  who 
attempts  by  force  or  fraad,  although  unsnccessfally,  to  escape 
from  such  prison,  is  guilty  of  felony. 

§  87.  Aiding  escape.  —  A  person  who,  with  intent  to  effect 
or  facilitate  the  escape  of  a  prisoner,  whether  the  escape  is  effected 
or  attempted  or  not,  enters  a  prison,  or  conveys  to  a  prisoner  any 
information,  or  sends  into  a  prison  any  disguise,  instrument, 
weapon,  or  other  thing,  is  guilty  of  felony,  if  the  prisoner  is  held 
upon  a  charge,  arrest,  commitment,  or  conviction  for  a  felony ; 
and  of  a  misdemeanor,  if  the  prisoner  is  held  upor  a  charge, 
arrest,  commitment,  or  conviction  for  a  misdemeanor. 

Lying  in  wait  near  a  jail  for  the  purpose  of  conveying  away  a  prisoner, 
thoagh  a  misdemeanor  at  common  law,  is  not  aiding  a  prisoner  to  escape  under 
the  statute.    People  v.  Tompkins,  9  Johns.  70. 

A  prisoner  who  attempts  to  escape  by  breaking  prison,  in  consequence  of 
which  a  fellow  prisoner  escapes,  is  guilty  of  aiding  the  latter  in  escaping. 
People  V.  Eose,  12  Johns.  389. 

§  88.  A^Hing  escai)e. —  A  person  who  aids  or  assists  a  prisoner 
in  escaping,  or  attempting  to  escape,  from  the  lawful  custody  of 
a  sheriff,  or  other  officer  or  person,  is  guilty  of  a  misdemeanor,  if 
the  prisoner  is  held  under  arrest,  commitment,  or  conviction  for 
a  misdemeanor,  or  upon  a  charge  thereof ;  and  of  a  felony  if  the 
prisoner  is  held  under  an  arrest,  commitment,  or  conviction  for  a 
felony,  or  upon  a  charge  thereof. 

A  defendant  was  not  indictable  under  the  former  statute  for  aiding  a  pris* 
oner  to  escape,  unless  it  appear  that  the  latter  was  committed  on  a  distinct 
charge  of  felony.  People  v.  Washbumf  10  Johns.  160;  People  v.  Rose,  12  id. 
839;  People  v.  Tompkins,  9  id.  70. 

§  89.  Officer  suirexing  escape. —  A  sheriff,  or  other  officer 
or  person,  who  allows  a  prisoner,  lawfully  in  his  custody,  in  any 
action  or  proceeding,  civil  or  criminal,  or  in  any  prison  under  his 
charge  or  control,  to  escape  or  go  at  large,  except  as  permitted 
by  law,  or  connives  at  or  assists  such  escape,  or  omits  an  act  oi 
duty  whereby  such  escape  is  occasioned,  or  contributed  to,  or 
assisted,  is, 

1.  If  he  corruptly  and  willfully  allows,  connives  at,  or  assists 
the  escape,  guilty  of  a  felony ; 

2.  In  any  other  case,  is  guilty  of  a  misdemeanor. 

See  g  58,  ante,  and  §§  114,  115,  post. 
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§  90.  Officer  suffering  escape  forfeits  office.—  An  officer 
who  is  convicted  of  the  offense  specified  in  the  first  sabdi vision 
of  the  last  section,  forfeits  his  office,  and  is  forever  disqualified 
to  hold  any  office  or  place  of  trost,  honor  or  profit,  under  the 
constitution  or  laws  of  this  state* 

§  91.  Concealing  escaped  prisoner.—  A  person  who  know 
inglj  or  willfully  conceals,  or  harbors  for  the  purpose  of  conceal- 
ment, a  person  who  has  escaped  or  is  escaping  from  custody,  is 
guilty  of  a  felony  if  the  prisoner  is  held  upon  a  charge  or  convic- 
tion of  felony,  and  of  a  misdemeanor  if  the  person  is  held  upon 
a  charge  or  conviction  of  misdemeanor. 

2  R.  S.  (Edm.)  7C5,  §  156. 

§  92.  Definition  of  prison. — The  term  "  prison,"  as  used  in 
this  chapter,  means  any  place  designated  by  law  for  the  keeping 
of  persons  held  in  custody  under  process  of  law,  or  under  lawful 
arrest. 

2  Whart.  Crim.  Law,  §  1675;  Com.  v.  Felbum,  119   Mass.  297;   State  v. 
Beehe,  18  Kane.  589;  R.  v.  Bootie,  2  Burr,  864;  Peaplev.  Johnson,  46  Hun,  671. 

§  93.  Definition  of  prisoner,  —  The  term  "  prisoner,"  as 
used  in  this  chapter,  means  any  person  held  in  custody  under 
process  of  law,  or  under  lawful  arrest. 


CHAPTER  IV. 

JOBOIKO,    8TEALIXO,    KUTILATINO     AND    FALSIFTIHa    JUDICIAL    AHD 

PUBLIC   BEOORD8   AND   DOCUMENTS. 

BSCTION  94.  Injury,  etc.,  to  public  record. 

95.  Offering  false  or  forged  instruments  to  be  filed  or  recorded. 

§  94.  Injury,  etc.,  to  public  record. —  A  person  who  will- 
fully and  unlawfully  removes,  mutilates,  destroys,  conceals  or 
obliterates  a  record,  map,  liook,  paper,  document,  or  other  thing, 
filed  or  deposited  in  a  public  office  or  with  any  public  officer  by 
authority  of  law,  is  punishable  by  imprisonment  for  not  more 
than  five  years,  or  by  a  fine  of  not  more  than  five  hundred  dollars, 
or  by  both. 

See  §  114,  post. 

A  count  in  an  indictment,  for  mutilating  a  document  deposited  with  a  pub- 
lic officer,  by  authority  of  law,  is  demurrable  where  it  appears,  on  the  face  of 
the  indictment,  that  the  document  in  question,  so  filed  with  defendant  as  8U« 
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penrisor,  under  tbe  election  laws  was  a  -eertifled  copy  of  the  retam  of  the  iib- 
BpectOTS  of  election,  the  statute  requiring  that  the  original  return  should  be  so 
filed  with  the  supervisor.  People  v.  Wise,  8  N.  Y.  Cr.  Kep.  898;  2  How.  Pr, 
(N.  S.)  92. 

The  value  of  the  book  or  paper  is  of  no  importance,  but  must  be  a  paper, 
proceeding  or  record  of  a  court.    Ayres  v.  Cotrill,  18  Barb.  203. 

§  95.  Oflferixig  fiedse  or  forged  instruments  to  be  filed  or 
recorded.  —  A  person  who  knowingly  procures  or  offers  any 
false  or  forged  instmment  to  be  filed,  registered  or  recorded  in 
any  public  office  within  this  state,  which  instrument,  if  genuinei 
might  be  filed  or  registered  or  recorded  under  any  law  of  this 
state  or  of  the  United  States,  is  guilty  of  felony. 


CHAPTER  V. 

PEBJUBT  AKD  SUBORNATION   OF  PEBJ17BT. 

96.  Perjury. 

97.  Irregularities  in  tbe  mode  of  administering  oatbs. 

98.  Incompetency  of  witness  no  defense  for  perjury. 

99.  Witness*  knowledge  of  materiality  of  bis  testimony  not  neoesaaiy 

100.  Making  of  deposition,  etc.,  wben  deemed  complete. 

101.  Statement  of  tbat  whicb  one  does  not  know  to  be  true. 

102.  Summary  committal  of  witnesses  who  have  committed  perjury. 

103.  Witnesses  necessary  to  prove  the  perjury,  may  be  bound  over  to 

appear. 

104.  Documents  necessary  to  prove  such  perjury  may  be  detained. 

105.  Subornation  of  perjury  defined. 

106.  Punishment  of  perjury  and  subornation. 

{  96.  Perjury. —  A  person  who  swears  or  affirms  that  he  will 
truly  testify,  declare,  depose,  or  certify,  or  that  any  testimony, 
declaration,  deposition,  certificate,  affidavit  or  other  writing  by 
him  subscribed,  is  true,  in  an  action,  or  a  special  proceeding,  or 
upon  any  hearing,  or  inquiry,  or  on  any  occasion  in  which  an  oath 
is  required  by  law,  or  is  necessary  for  the  prosecution  or  defense 
of  a  private  right,  or  for  the  ends  of  public  justice,  or  may  law- 
fully be  administered,  and  who  in  such  action  or  proceeding,  or 
on  such  hearing,  inquiry  or  other  occasion,  willfully  and  know- 
ingly testifies,  declares,  deposes,  or  certifies  falsely,  in  any  material 
matter,  or  states  in  his  testimony,  declaration,  deposition,  affidavit 
or  certificate,  any  material  matter  to  be  true  which  he  knows  to 
be  false,  is  guilty  of  perjury. 
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See  2  Biflh.  Crim.  Law  (7th  ed.),  §§  1014-1056;  Code  Civ.  Proc.,  §  85i. 

Pleading  in  indictments  for.  See  Code  Crim.  Pro.,  §  291.  On  tbe  trial  of  en 
Indictment  for  perjury,  there  must  be  some  proof  of  oath  taken,  independent 
of  the  magistrate's  certificate,  signature,  seal  and  jurat.  Case  v.  People,  6  Abb. 
JS\  C.  152;  76  N.  Y.  242. 

To  constitute  perjury  the  oath  must  be  taken  before  some  person  competent 
to  administer  it.  Wood*B  Case,  4  City  Hall  Rec.  130;  WiekoJfY.  Humphrey,  1 
Johns.  498.     See  2  Bish.  Crim.  Law  (7th  ed. ),  §  1020. 

As  to  what  constitutes  perjury  before  a  fire  marshal,  see  Harris  v.  People, 
64  N.  Y.  148. 

Under  this  section  the  questions  and  answers  in  a  referee's  report  in  supple- 
mentary proceedings  may  be  admitted  in  evidence  on  trial  of  an  indictment 
for  perjury  notwithstanding  the  provisions  of  section  2460  of  the  Code  of 
Civil  Procedure.      Woods  v.  ^oss,  28  Daily  Reg.  265. 

In  People  v.  Dishler,  38  Hun,  175;  4  N.  Y.  Cr.  Rep.  188,  it  was  held  that  to 
justify  a  conviction  under  this  section,  it  must  be  shown  that  the  falsity  of  the 
testimony  was  known  to  the  witness  at  the  time  it  was  given;  and  further,  that 
a  conviction  cannot  be  had  where  it  appears  that  the  testimony  was  given  un- 
der an  honest  mistake  or  apprehension,  and  the  witness  honestly  believes  that 
the  testimony  given  was  true. 

On  a  trial  for  perjury  it  is  unnecessary  to  show  that  the  notary  whose  name 
was  signed  to  the  jurat  was  such  officer,  before  allowing  him  to  testify  that  he 
administered  the  oath.     Bragle  v.  People,  10  Abb.  N.  C.  800. 

What  is  a  sufficient  deposition  on  information  for  perjury ;  facts  and  not 
conclusions  must  be  stated.  Bragle  v.  People,  10  Abb.  N.  C.  8(X);  4  Law 
Bull.  34. 

A  person  is  guilty  of  perjury  who  swears  falsely  as  to  a  fact  material  to  a 
defense  set  up  in  an  action,  although  such  defense  would  fail  without  proofs 
of  other  facts.  People  v.  Orimshaw,  20  Week.  Dig.  116;  2  N.  Y.  Cr.  Rep. 
890;  83  Hun,  507;   Wood  v.  People,  59  N.  Y.  117 

False  swearing  not  perjury  if  court  not  legally  constituted.  People  v.  Tracy, 
9  Wend .  265. 

Recent  cases  sustain  the  view  that  perjury  may  be  assigned  upon  false  testi- 
mony going  to  the  credit  of  a  witness  who  gives  material  evidence.  People  ▼. 
Courtney,  94  N.  Y.  494;   WiUiams  v.  State,  12  Cr.  L.  Mag.  458. 

There  is  no  just  reason  for  refusing  to  treat  false  swearing  as  perjury  when- 
ever the  testimony  is  relevant  to  the  case,  although  it  may  not  directly  bear 
upon  the  issue  to  be  found.  People  v.  Courtney,  94  N.  Y.  494.  See  Pender- 
grast  Case,  3  City  Hall  Rec.  11;  Geston  v.  Peojde,  4  Lans.  487;  61  Barb.  85. 

As  to  the  doctrine  of  materiality  in  the  law  of  perjury,  see  Prof.  Chase's 
articles,  8  Crim.  Law  Mag.  459. 

If  the  matter  sworn  to,  be  in  fact  immaterial,  it  is  not  perjury,  though  the 
witness  believes  it  to  be  so.     Rouse  v.  Boss,  1  Wend.  475. 

Where  a  defendant  has  made  two  contradictory  depositions,  and  the  second 
shows  that  the  first  was  intentionally  false,  this,  is  sufficient  to  convict  him  of 
perjury  in  swearing  to  the  former  deposition.     People  v.  Burden,  9  Barb.  467. 

In  Dempsey  v.  People,  20  Hun,  2G1,  it  was  held  that  a  false  affidavit  made 
by  a  coroner  as  to  the  fact  of  holding  an  inquisition  was  not  shown  to  have 
been  made  willfully  and  corruptly. 


56  The  Prnal  Code 

A  person  may  commit  perjurj  by  testifying  to  something  true  in  fact,  If  he 
has  no  knowledge  whether  it  is  true  or  false.  People  v.  McKinney,  3  Park. 
510;  Van  Steenburgh  v,  KorU,  10  Johns.  167. 

And  in  swearing  that  he  believes  a  fact  to  be  true  which  he  knows  to  be 
false.    People  v.  Robertson,  3  Wheeler  Cr.  Cas.  180.     , 

Swearing  to  a  statement  as  being  true  to  the  best  of  affiant's  knowledge,  in- 
formation and  belief,  not  perjury.  People  v.  Lambert,  6  Abb.  N.  C.  181;  re- 
versing 14  Hun,  512. 

Nor  upon  an  affidavit  before  an  officer  de  facto.  People  t.  Lambert,  6  Abb. 
N.  C.  181. 

It  is  not  necessarily  perjury  to  swear  to  an  affidavit  without  knowing  its 
contents.  To  constitute  perjury  in  such  a  case  the  act  must  be  willful  and  the 
party  must  be  aware  of  the  fact  at  the  time  he  takes  the  oath  that  be  does  not 
know  the  contents  of  the  paper.  Byrnes  v.  Byrnes,  102  N.  T.  4;  4  East.  Bepr. 
601. 

A  surety  cannot  be  held  guilty  ef  willfully  and  falsely  swearing  to  the  sum 
he  is  worth  in  an  undertaking,  when  it  appears  that  he  made  the  statement 
upon  an  erroneous  assumption  as  to  the  validity  of  a  certain  by-law  of  a  bank, 
which  was  subsequently  held  to  be  void.  Nathans  v.  Hope,  100  N.  Y.  615; 
2  East.  Repr.  655. 

It  is  legal  and  material  to  ask  an  applicant  to  the  police  commissloneni 
for  an  appointment  as  policeman,  whether  he  has  ever  been  complained  of, 
indicted  for,  or  convicted  of,  any  criminal  offense,  and  perjury  may  be  predi- 
cated on  his  false  answer  to  such  question.  People  v.  Link,  4  N.  Y.  Supp. 
435;  6  N.  Y.  Cr.  Rep.  185. 

The  comptroller  has  authority  to  receive  and  act  upon  affidavits  produced  to 
him  and  the  testimony  of  witnesses,  for  the  purpose  of  deciding  the  question 
of  the  validity  of  tax  sales  as  between  the  state  and  the  purchaser,  and  may 
administer  oaths  to  witnesses,  and  violation  of  such  oaths  is  perjury.  People^ 
ex  rel,  Ostrander,  v.  Ghapin,  7  N.  Y.  St.  Rep.  209;  affirmed,  105  N.  Y.  309. 

One  who  verifies  an  account  may  be  indicted  for  perjury  even  though  he 
was  not  the  proper  party  to  verify  it.  People  v.  Bov>e,  34  Hun,  528;  8  N.  Y. 
Cr.  Rep.  159. 

If  a  bank  officer  make  willful  false  statements  in  his  report  to  the  snperin' 
tendent  of  the  banking  department,  he  is  guilty  of  perjury.  People  v.  Vail, 
67  How.  81;  6  Abb.  N.  C.  206;  People  v.  Clemente,  11  State  Rep.  384. 

Perjury  may  be  assigned  on  an  oath  taken  to  obtain  exemption  from  execu- 
tion, ohberfa  Case,  1  City  Hall  Rec.  163.  Or  on  an  oath  taken  in  justifying 
as  bail.  Tomlineori's  Case,  4  City  Hall  Rec.  125.  Or  on  an  affidavit  to  found  a 
certiorari.  Pratt  v.  Price,  11  Wend.  127.  Or  as  subscribing  witness  to  the 
execution  of  a  deed.  Tuttle  v.  People,  36  N.  Y.  431.  Or  upon  an  oath  errone- 
ously taken.     Van  Steenburgh  v.  Kortz,  10  Johns.  167. 

Perjury  may  be  committed  in  testifying  that  one  accused  of  drunkenness 
was  not  drunk  at  the  time  charged.     Com.  v.  Edison,  38  Alb.  L.  J.  337. 

Perjury  cannot  be  assigned  on  an  extra-judicial  oath.  Wood's  Case,  4  City 
Hall  Rec.  130;  People  v.  Travis,  4  Park.  213.  Or  on  evidence  given  under  an 
oath  administered  by  arbitrators  where  the  submission  is  not  according  to  the 
statute.    People  v.  Totonsend,  5  How.  Pr.  315.     Or  on  a  false  oath  to  a  protest 
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before  a  notary  public  as  part  of  the  preliminary  proofs  in  a  case  of  marine- 
loss.     People  V.  Travis,  4  Park.  218;  1  Buff.  Super.  Ct.  545. 

Where  the  prisoner  handed  to  an  officer,  authorized  to  take  and  certify  affi- 
davits, an  affidavit  previously  signed  by  him,  and  reciting  that  he  had  been 
duly  sworn,  and  the  officer  affixed  his  own  signature  to  the  jurat  vrithout  any 
words  or  formalities;  held^  that  perjury  could  not  be  predicated  of  the  trans- 
action.    (yjReiUy  v.  Peoj^,  86  N.  Y.  154;  40  Am.  Rep.  525. 

Perjury  cannot  be  predicated  of  an  affidavit  sworn  to  before  a  notary  public 
professing  to  act  in  the  city  of  New  York,  but  who  was  a  non-resident  of  the 
state  at  that  time  and  at  the  time  of  his  appointment.  LarrU>ert  v.  People,  75 
N.  Y.  220;  82  Am.  Rep.  298;  6  Abb.  N.  C.  181. 

Not  perjury  where  defendant's  verification  to  answer  denied  an  immaterial 
allegation  of  complaint.    People  v.  Christopher,  4  Hun,  805. 

A  conviction  cannot  be  had  upon  the  uncorroborated  testimony  of  one  wit- 
ness.    People  V.  Stone,  82  Hun,  41. 

The  falsity  of  the  oath  must  be  proved  by  two  witnesses,  but  the  materiality 
of  the  testimony  is  to  be  deduced  from  all  the  circumstances  of  the  case* 
Johnson's  Case,  1  C.  H.  Rec.  21.  Or  by  one  witness  supported  by  strong  cor* 
roborating  circumstances.     Merritfs  Case,  4  C.  H.  Rec.  B8. 

In  United  States  v.  Ambrose,  108  U.  S.  386,  on  the  trial  of  an  indictment 
against  a  clerk  of  a  circuft  and  district  <;ourt  for  perjury  in  swearing  before  a 
district  judge  to  his  emolument  returns,  and  an  account  for  services  rendered 
to  the  United  States,  it  was  held,  that  the  words  "  declarations  "  and  "  cer- 
tificate/* as  employed  in  section  5892  of  the  Revised  Statutes,  are  used,  in  the 
ordinary  and  popular  sense,  to  signify  any  statement  of  material  matters  of 
fact  sworn  to  and  sulwcribed  by  the  party  charged;  that  the  returns  and  ac- 
counts  set  forth  in  the  indictments  were  written  declarations  within  the  mean- 
ing of  said  section;  that  the  written  statement  and  oath  of  the  party,  together, 
constitute  the  declaration  or  the  certificate  of  the  statute,  for  the  falsity  of 
which  a  party  is  chargeable  with  perjury. 

§  97.  Irregrularities  in  the  mode  of  administering  oaths. 

It  is  no  defense  to  a  prosecution  for  perjary  that  an  oath  was 
administered  or  taken  in  an  irregular  manner.  The  term  '^  oath/' 
includes  an  affirmation,  and  every  other  mode  authorized  by  law 
of  attesting  the  truth  of  that  which  is  stated. 

See  Code  Civ.  Proc,  §§  842-849;  Matter  of  Carpenter,  64  Cal.  367. 

As  to  requisites  of  a  valid  oath,  see  People  v.  G'BeiUy,  61  How.  Pr.  S; 
reversed.  86  N.  Y.  154;  24  Alb.  L.  J.  312. 

Au  oath  administered  irregularly,  e.  g.,  upon  a  book  other  than  the  Bible, 
the  parties  administering  and  taking  it  supposing  it  to  be  a  Bible,  is  valid. 
Peo^  V.  Cook,  8  N.  Y.  84;  14  Barb.  287. 

There  being  the  ordinary  jurat  that  affiant  was  duly  sworn,  the  presumption 
is  that  he  was  so  sworn.    Fryatt  v.  Linde,  8  Edw.  289. 

Where  the  affiant  does  not  appear  before  the  officer,  he  is  not  guilty  of  per* 
jury.     Case  v.  People,  76  N.  Y.  243. 

"  The  Supernatural  Element  in  the  Oath/'  18  Alb.  L.  J.  418. 
8 
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<'  Kissing  the  Book,"  25  Alb.  L.  J.  839. 

"  The  Abolition  of  Oaths,"  29  Alb.  L.  J.  344. 

'*  Swearing  by  Telephone,"  26  Alb.  L.  J.  326;  47  id,  801. 

§  98.  Incompetency  of  witness  no  defense  for  peijury.  — 

It  is  no  defense  to  a  prosecution  for  perjury  that  the  defendant 
was  not  competent  to  give  the  testimony,  deposition  or  certificate 
of  which  falsehood  is  alleged.  It  is  sufficient  that  he  actually 
was  permitted  to  give  such  testimony  or  make  such  deposition  oi 
certificate. 

•  See  Chamberlain  v.  People,  23  N.  Y.  85;  People  v.  Bowe,  8  N.  Y.  Cr.  Bep. 
151;  84  Han,  682. 


§  99.  Witness'  knowledge  of  materiality  of  his  testl-* 
tnony  not  necessary. —  It  is  no  defense  to  a  prosecution  for 
perjury  that  the  defendant  did  not  know  the  materiality  of  the 
false  statement  made  by  him ;  or  that  it  did  not  in  fact  affect  the 
proceeding  in  or  for  which  it  was  made.  It  is  sufficient  that  it 
was  material,  and  might  have  affected  such  proceeding. 

See  authorities  cited  under  section  96. 

A  person  is  guilty  of  perjury  who  swears  falsely  as  to  a  fact  material  to  a 
•defense  set  up  in  an  action,  although  such  defense  would  fail  without  proofs 
of  other  facts.  People  v.  Qrimshaw,  20  Week.  Dig.  116;  2  N.  Y.  Cr.  Rep. 
«90;   Wood  V.  People,  59  N.  Y.  117. 

§  100.  Making  of  deposition,  etc.,  when  deemed  com- 
plete.—  The  making  of  a  deposition  or  certificate  is  deemed  to 
be  complete,  within  the  provisions  of  this  chapter,  from  the  time 
when  it  .is  delivered  by  the  defendant  to  any  other  person  with 
intent  that  it  be  uttered  or  published  as  true. 

People  V.  Allen,  9  State  Rep.  627;  People  v.  (TReiUy,  61  How.  Pr.  8;  re- 
versed, 86  N.  Y.  154;  Kane  v.  City  of  Brooklyn,  114  id.  591. 

§  101.  Statement  of  that  which,  one  does  not  know  to 
t)e  true. —  An  unqualified  statement  of  that  which  one  does  not 
know  to  be  true  is  equivalent  to  a  statement  of  that  which  he 
Tmows  to  be  false. 

See  Pe<^  v.  DiaMer,  38  Hun.  176;  4  N.  Y.  Cr.  Rep.  190. 

§  102.  Summary  committal  of  witnesses  who  ha-ve 
committed  perjury. —  Where  it  appears  probable  to  a  court 
of  record  that  a  person,  wlio  has  testified  before  it  in  an  action  or* 
proceedinoj  in  that  court,  his  coiumitted  perjury  in  any  testimony 
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so  given,  the  court  may  immediately  commit  him,  by  an  order  or 
process  for  that  purpose,  to  prison,  or  take  a  recognizance,  with 
sureties,  for  his  appearing  and  answering  to  an  indictment  for 
perjury. 

Bee  People  v.  Hayes,  140  N.  Y.  497. 

§  103.  Witnesses  necessary  to  prove  the  peijury  may 
be  bound  over  to  api)ear.  —  In  a  case  specified  in  the  last  sec- 
tion, the  court  may  bind  over  witnesses  to  establish  the  perjury, 
to  appear  at  the  proper  court  to  testify  before  a  grand  jury,  and 
als^  upon  the  trial,  in  case  an  indictment  is  found  for  the  perjury. 
It  must  cause  immediate  notice  of  any  such  commitment  or 
recognizance,  with  the  names  of  the  witnesses  so  bound  over,  to 
be  given  to  the  district  attorney  of  the  county. 

§  104.  Documents  necessary  to  prove  sucli  peijury  may 
be  detained. —  In  such  a  case,  if  a  paper  or  document,  produced 
by  either  party,  is  deemed  by  the  court  necessary  to  be  used  in 
the  prosecution  for  the  perjury,  the  court  may  detain  the  same^ 
and  direct  it  to  be  delivered  to  the  district  attorney. 

§  105.  Subornation  of  peijury  defined.— A  person,  who 
willfully  procures  or  induces  another  to  commit  perjury,  is  guilty 
of  subornation  of  perjury. 

As  to  indictment  for  subornation  of  perjury,  see  Code  Crim.  Proc,  §  291. 

The  jury  cannot  convict  on  the  uncorroborated  testimony  of  a  single  wit* 
ness.     People  v.  Evans,  40  N.  Y.  1. 

Where  an  attorney,  for  the  purpose  of  procuring  c^epositions of  several  wit- 
nesses, sent  money  beforehand  to  them  in  considerable  sums,  together  with 
answers  to  tlie  interrogatories  annexed  to  the  commission,  and  it  turned  out  that 
such  depositions  were  wholly  false,  though  it  did  not  appear  clearly  that  said 
attorney  knew  they  were  false,  held,  that  though  the  facts  were  insufficient 
to  constitute  subornation  of  perjury,  the  conduct  of  the  attorney  was  entirely 
improper,  reprehensible  and  deserved  the  severe  censure  of  the  court.  In  re 
Eldn'dff'',  9N.  Y.  Week.  Dig.  6;  82  N.  Y.  161. 

§  106.  Punishment  of  peijury  and  subornation.  —  Per- 
jury and  subornation  of  perjury  are  each  punishable  as  follows : 

1.  When  the  perjury  is  committed  upon  the  trial  of  an  indict- 
ment for  felony,  by  imprisonment  for  a  term  not  exceeding 
twenty  years. 

2.  Ill  any  otlicr  case,  by  imprisonment  for  a  term  not  exceeding 
ten  years.     [Li  effect^  as  amended,  May  18,  1892. 
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CHAPTER  VL 

FALSIFYING    EVIDBNOB. 

SacnoN  107.  Offering  false  evidence. 

108.  Deceiving  a  witness. 

109.  Preparing  false  evidence. 

110.  Destroying  evidence. 

111.  Preventing  or  dissuading  witnesses  from  attending. 

112.  Inducing  another  to  commit  perjury. 
118.  Bribing  witnesses. 

§  107.  Offering  false  evidence. — A  person  who,  upon  any 
trial,  hearing,  inquiry,  investigation,  or  other  proceeding  authoiized 
by  law,  ofEers  or  procures  to  be  offered  in  evidence,  or  to  be  used 
on  a  motion  as  genuine,  a  book,  paper,  document,  record,  or  other 
instrument  in  writing,  know'ing  the  same  to  liave  been  forged  of 
fraudulently  altered,  is  guilty  of  felony. 

§  108.  Deceiving  a  witness.  —  A  person  who  practices  any 
fraud  or  deceit,  or  knowingly  makes  or  exhibits  any  false  state- 
ment, representation,  token  or  writing,  to  any  witness  or  person 
about  to  be  called  as  a  witness,  upon  any  trial,  proceeding,  inquiry 
or  investigation  whatever,  conducted  by  authority  of  law,  with 
intent  to  affect  the  testimony  of  such  witness,  is  guilty  of  a 
misdemeanor. 

See  Matter  of  Eldridge,  9  Week,  Dig.  6;  82  N.  Y,  161. 

Preparing 


lently  makes  or  prepares  any  false  record,  instrument  in  writing, 
or  other  matter  or  thing,  with  intent  to  produce  it,  or  allow  it  to  be 
produced  in  evidence,  or  on  amotion,  as  genuine,  upon  any  trial, 
hearing,  investigation,  inquiry,  or  other  proceeding,  authorized 
by  law,  is  guilty  of  a  felony. 

§  110.  Destroying  evidence.— A  person  who,  knowing  that 
a  book,  paper,  record,  instrument  in  writing,  or  other  matter  or 
thing,  is  or  may  be  required  in  evidence,  or  on  a  motion,  upon 
any  trial,  hearing,  inquiry,  investigation,  or  other  proceeding, 
authorized  by  law,  willfully  destroys  the  same,  with  intent  thereby 
to  prevent  the  same  from  being  produced,  is  guilty  of  a  misde- 
meanor. 
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§  111.  Preventing  or  dissuading  witnesses  firom  attend- 
ing. —  A  person  who  willfully  prevents  or  dissuades  any  person 
who  has  been  duly  summoned  or  subpoenaed  as  a  witness  from 
attending,  pursuant  to  the  summons  or  subpoena,  is  guilty  of  a 
misdemeanor. 

§  112.  Inducing  another  to  commit  i>exjury.  —  A  person 

who  without  giving,  offering  or  promising  a  bribe,  incites  or 
attempts  to  procure  another  to  commit  perjury,  or  to  give  false 
testimony  as  a  witness,  though  no  perjury  is  committed  or  false 
testimony  given,  or  to  withhold  true  testimony,  is  guilty  of  a 
misdemeanor. 

See  cases  cited  under  g  105,  ante, 

§  113.  Bribing  witnesses.  —  A  person  who  gives  or  offers  op 
promises  to  give,  to  any  witness  or  person  about  to  be  called  as  a 
witness,  any  bribe,  upon  any  understanding  or  agreement  that 
the  testimony  of  such  witness  shall  be  thereby  influenced,  or  who 
attempts  by  any  other  means  fraudulently  to  induce  any  witness 
to  give  false  testimony  or  to  withhold  true  testimony,  is  guilty  ol 
b  felony. 

8ee;g  80,  ante 

CHAPTER  Vn. 

OTHEB  OFFENSES   AGAINST   PUBLIO  JITSTIOB. 

Sbotion  114.  Injury  to  record  and  misappropriation  by  ministerial  offlcerSb 

115.  Permitting  escapes,  and  other  unlawful  acts,  committed  by  min? 

isterial  officers. 

116.  Neglecting  or  refusing  to  execute  process. 

117.  General  provision  as  to  neglect,  etc. 

117a.  Neglect  of  county  officer  to  make  report. 

117b.  Neglect  of  duty  by  superintendent  or  overseer  of  the  poor. 

118.  Delaying  to  take  person  arrested  for  crime  before  a  magistrate 

119.  Making  arrests,  etc.,  without  lawful  authority. 

120.  Misconduct  in  executing  search  warrant. 

121.  Refusal  to  aid  officer  in  making  an  arrest 

122.  Refusing  to  make  an  arrest. 

123.  Resisting  execution  of  process,  aiding  escapes,  eta,  in  conil^ 

which  has  been  proclaimed  in  insurrection. 

124.  Resisting  public  officer  in  the  discharge  of  his  duty. 

125.  Compounding  crimes. 

126.  Conviction  of  primary  offender,  eta 

127.  Intimidating,  etc.,  public  oidcer, 

128.  Suppressing  evidence. 

129.  Buying  lands  in  suit. 


i 
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Bectxoh  180.  Baying  pretended  titles. 

181.  Mortgage  of  lands  under  adverse  possession  not  prohibited* 

182.  Common  barratry  defined. 
133.  Declared  a  misdemeanor. 
184.  What  proof  is  required. 

135.  Interest. 

136.  Buying  demands  for  suit  by  an  attorney. 

137.  Buying  demands  by  a  justice  or  constable  for  suit  before  a 

justice. 

138.  Lending  money  upon  claims  delivered  for  collection. 
189.  Forfeiture  of  office. 

140.  Receiving  claims,  in  what  cases  allowable. 

141.  Application  of  previous  sections  to  persons    prosecuUi^  in 

person. 

142.  Witness'  privilege  restricted. 

143.  Criminal  contempts. 

144.  Grand  juror  acting  after  challenge  has  been  allowed. 

145.  Disclosure  of  depositions  taken  by  a  magistrate. 

146.  Disclosure  of  dapositions  returned  by  grand  Joiy  with  pre- 

sentment. 

147.  Racing  near  a  court. 

148.  Misconduct  by  attorneys. 

148.  Permitting  attorney's  name  to  be  used. 
160.  In  what  cases  lawful. 
161    Production  of  pretended  heir. 
162.  Substituting  one  child  for  another. 
168.  Importing  foreign  convicts. 

154.  Omission  of  duty  by  public  officer. 
154a. Falsely  marking  enrolled  person,  exempt. 

155.  Commission  of  prohibited  acts. 

156.  Disclosing  fact  of  indictment  having  been  found, 

157.  Grand  juror  disclosing  what  transpired  before  the  grand  Juiy. 
157a.  Stenographer  disclosing  evidence  taken  before  grand  jury. 

158.  Instituting  suit  in  false  name. 

159.  Maliciously  procuring  search  warrant. 

160.  Communications  with  convicts  prohibited. 

161.  Neglect  to  return  names  of  constables. 

162.  Falsely  certifying,  etc. ,  as  to  deeds. 

163.  Other  false  certificates. 

164.  Penalty  for  recording,  etc.,  without  acimowledgment 

165.  False  auditing  and  paying  claims. 

166.  False  auditing  and  paying  claims. 

167.  False  auditing  and  paying  claims. 

§  114.  Injury  to  records  and  misappropriation  by  min- 
isterial  ofBicers.  —  A  sheriff,  coroner,  clerk  of  a  court,  constable 
or  other  ministerial  officer,  and  every  deputy  or  subordinate  of 
any  ministerial  officer,  who  either 

1.  Mutilates,  destroys,  conceals,  erases,  obliterates  or  falsiliea 
any  record  or  paper  appertaining  to  his  office ;  or, 
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2.  Fraudulently  appropriates  to  his  own  use  or  to  the  use  of 
another  person,  or  secretes  with  intent  to  appropriate  to  such  use, 
any  money,  evidence  of  debt  or  other  property  intrusted  to  him 
in  virtue  of  his  office,  is  guilty  of  felony. 

2  R.  8.  (Edm.)  700,  §8  69,  70.  See  §§  58,  94,  ante,  and  §§470,  472,  post; 
Ayres  v.  Cotill,  18  Barb.  263. 

§  115.  Permitting  escapes,  and  other  unlawful  acts,  com- 
mitted by  ministerial  officers. —  A  sheriff,  coroner,  clerk  of  a 
court,  constable  or  other  ministerial  officer  and  every  deputy  or 
subordinate  of  any  ministerial  officer,  who  either 

1.  Receives  any  gratuity  or  reward,  or  any  security  or  promise 
of  one,  to  procure,  assist,  connive  at,  or  permit  any  prisoner  in  his 
custody  to  escape,  whether  such  escape  is  attempted  or  not ;  or, 

2.  Commits  any  unlawful  act  tending  to  hinder  justice,  is  guilty 
of  a  misdemeanor. 

8ee2R.  S.  (Edm.)  706.  §  18;  2  Whart.  Cr.  Law,  ^  1668;  IHale.  600;  Bluey. 
Crni.,  4  Watts,  215;  Sfiattuck  v.  State,  61  Miss.  575;  see,  also,  §§  58,  89, 90,  anU. 

§116.  Neglecting  or  refusing  to  execute  process. —  An 

officer  who,  in  violation  of  a  duty  imposed  upon  him  by  law  to 
receive  a  person  into  his  official  custody,  or  into  a  prison  under  his 
charge,  willfully  neglects  or  refuses  so  to  do,  is  guilty  of  a 
misdemeanor. 

See  §  154,  post. 

§  117.  General  provision  as  to  neglect,  etc. —  K  public 
officer,  or  person  holding  a  public  trust  or  employment,  upon 
whom  any  duty  is  enjoined  by  law,  wlio  willfully  neglects  to  per- 
fonn  the  duty,  is  guilty  of  a  misdemeanor.  This  and  the  pre- 
ceding section  do  not  apply  to  cases  of  official  acts  or  omissions, 
the  prevention  or  ])unisliment  of  which  is  otherwise  specially  pro- 
vided by  statute. 

See  §§  154,  471,  684,  pofit ;  People  v.  Meakim,  133  N.  Y.  214. 

Neglect  of  official  duty  by  board  of  education.  See  WiUiamsv.  Peo])^e,  l.> 
Week.  Dig.  317;  Peopled.  Com.  Council,  IQ  Abb.  N.  C.  114;  2  How.  Pr. 
(N.  S.)  68. 

The  officers  before  whom  oaths  and  affidavits  may  be  taken  are  bound  to 
administer  them  when  requested,  and  a  refused  to  do  so  subjects  them  to 
indictment  for  misdemeanor.     People  v.  Brooks,  1  Den.  457. 

To  render  the  neglect  willful  it  is  only  necessary  to  show  that  it  was  inten- 
tional.    Pe/jple  V.  Brooks,  1  Den.  457. 

An  officer  of  a  municipal  corpomtion  is  a  public  officer  within  the  statute. 
People  V.  Bedell,  2  Hill,  196. 

§  117a.  Neglect  of  a  county  officer  to  make  report. —  A 

county  officer  or  an  officer  wliose  salary  is  paid  by  tlie  county, 
who  neglects  or  refuses  to  make  a  report  under  oath  to  the  board 
of  supervisors  of  such  county  on  any  subjects  or  matters  connected 
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with  the  duties  of  his  office,  whenever  required  by  resolution  of 
such  board,  is  guilty  of  a  misdemeanor. 
Added;  Laws  1888,  ch.  692;  takes  effect  Oct.  1,  1893. 

§  117b.  Neglect  of  duty  by  superintendent  or  overseer  of 

the  poor. —  The  county  superintendents  of  the  poor,  or  any 
overeeer  of  the  poor,  wliose  duty  it  sliall  be  to  provide  for  the 
support  of  any  bastard  and  the  sustenance  of  its  mother,  who 
shall  neglect  to  perform  such  duty,  shall  be  guilty  of  a  misde- 
meanor, and  shall,  on  conviction,  be  liable  to  a  line  of  two  hun- 
dred and  fifty  dollai-e,  or  to  imprisonment  not  exceeding  one  year, 
or  by  both  such  fine  and  imprisonment. 
Added;  chap.  550  of  1896.     In  effect  Sept.  1,  1893. 

§  118.  Delaying  to  take  person  arrested  for  crime  before 
a  magistrate. —  A  public  officer  or  other  person  having  arrested 
any  person  upon  a  criminal  charge,  who  willfully  and  wrongfully 
delays  to  take  such  person  before  a  magistrate  having  jurisdiction 
to  take  his  examination,  is  guilty  of  a  misdemeanor. 

See  Code  Crim.  Proc.,  §  165;  and  §  556,  past. 

§  119.  Making  arrests,  etc.,  without  lawful  authority. —  No 

sheriff  of  a  county,  mayor  of  a  city,  or  officials,  or  other  person 
authorized  by  law  to  appoint  special  deputy  sheriffs,  special  con- 
stables, marshals,  policemen,  or  other  peace  officers  in  this  state,  to 
preserve  the  public  peace  or  quell  public  disturbance,  shall  here- 
after, at  the  instance  of  anyagent,  society,  association  or  corpora- 
tion, or  otherwise,  appoint  as  such  special  deputy,  special  constable, 
marshal,  policemen,  or  other  peace  officer,  any  person  who  sliall  not 
be  a  citizen  of  the  United  States  and  a  resident  of  the  state  of 
New  York,  and  entitled  to  vote  tlierein  at  the  time  of  his  appoint- 
ment, and  a  resident  of  the  same  county  as  the  mayor  or  sheriff  or 
other  official  making  such  appointment;  and  no  person  shall 
assume  or  exercise  the  functions,  powers,  duties  or  privileges 
incident  and  belonging  to  the  office  of  special  deputy  sheriff^ 
special  constables,  mai'shal  or  policemen,  or  other  peace  officer, 
w^ithout  having  first  received  his  appointment  in  waiting  from  the 
authority  lawfully  appointing  him.  Any  person  or  persons  who 
shall,  in  this  state,  without  due  authority,  exercise,  or  attempt  to 
exercise  the  functions  of,  or  hold  himself  out  to  any  one  as  a 
deputy  sheriff,  marshal,  or  policeman,  constable  or  peace  officer, 
or  any  public  officer,  or  person  pretending  to  be  a  public  ofiicer, 
who,  unlawfully,  under  the  pretense  or  color  of  any  process, 
arrests  any  person  or  detains  him  against  his  will,  or  seizes  or 
levies  upon  any  property,  or  dispossesses  any  ojie  of  any  lands  or 
tenements  witliout  a  regular  process  therefor,  or  any  person  wlio 
knowingly  violates  any  other  provision  of  this  section,  is  guilty  of 
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a  misdemeanor.  But  nothing  herein  contained  shall  be  deemed 
to  affect,  repeal  or  abridge  the  powers  authorized  to  be  exercised 
under  sections  one  hundred  and  two,  one  hundred  and  four,  one 
hundred  and  sixty-nine,  one  hundred  and  eighty-three,  eiglit 
hundred  and  ninety-iive,  eight  hundred  and  ninety-six  and  eight 
hundred  and  ninety-seven  of  the  Code  of  Criminal  Procedure ;  or 
under  chapter  three  hundred  and  forty-six  of  the  laws  of  eighteen 
hundred  and  sixty-three,  as  amended  by  chapter  two  hundred  and 
fifty-nine  of  the  laws  of  eigliteen  hundred  and  sixty-six,  and  chapter 
one  hundred  and  ninety-three  of  the  laws  of  eighteen  hundred 
and  seventy-five;  or  under  chapter  two  hundred  and  twenty- 
three  of  the  laws  of  eighteen  hundred  and  eighty ;  or  under 
chapter  five  hundred  and  twenty-Seven  of  the  laws  of  eighteen 
hundred  and  seventy-three ;  or  under  chapter  two  hundred  and 
five  of  the  laws  of  eighteen  liundred  and  seventy-five ;  but  all 
places  kept  for  summer  resorts  and  the  grounds  of  racing  asso- 
ciations in  the  counties  of  New  York,  Kings  and  Westchester,  are 
hereby  exempted  from  the  provisions  of  this  act.  [In  effect^  as 
amended^  April  9,  1892. 

See  §  556,  post;  Code  Crim.  Proc,  §  183. 

§  120.  Misconduct  in  executing   search    warrant. —  An 

officer  who,  in  executing  a  search  warrant,  willfully  exceeds  his 
authority,  or  exercises  it  with  unnecessary  severity,  is  guilty  of  a 
misdemeanor. 

See  g§  159,  556,  po%t. 

An  officer  may,  in  executing  a  search  warrant  made  out  in  proper  form,  on 
demand  of  entrance  and  refusal,  break  down  the  outer  or  other  door  of  a 
house.     BelX  v.  Clapp,  10  Johns.  263. 

§  121.  Refusing  to  aid  officer  in  making  arrest. —  A  per- 
son who,  after  having  been  lawfully  commanded  to  aid  an  officer 
in  arresting  any  peiison,  or  in  retaking  any  person  who  has 
escaped  from  legal  custody,  or  in  executing  any  legal  process, 
willfully  neglects  or  refuses  to  aid  such  officer,  is  guilty  of  a 
misdemeanor. 

§  122.  Refusing  to  make  an  arrest. —  A  person  who,  after 
having  been  lawfully  commanded  by  any  magistrate  to  arrest 
another  person,  willfully  neglects  or  refuses  to  do  so,  is  guilty  of 
a  misdemeanor. 

§  123.  Resisting  execution  of  process,  aiding  escapes, 
etc.,  in  county  which  has  been  proclaimed  in  insurrection. — 

A  person,  who,  after  proclamation  issued  by  the  governor 
declaring  a  county  to  be  m  a  state  of  insurrection,  resists,  or  aids 
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in  resisting,  tlie  execution  of  process  in  such  county,  or  who  aids 
or  attempts  the  rescue  or  escape  of  another  from  lawful  custody 
or  continement  in  such  county,  or  who  resists,  or  aids  in  resisting 
a  force  ordered  out  by  the  governor  to  quell  or  suppress  an  insur- 
n*ctiou,  is  guilty  of  a  felony. 

§  124.  Bflfliflting  public  officer  in  the  discharge  of  his 
duty.  — ■  A  person  who,  in  any  case  or  under  any  circumstances 
not  otherwise  specially  provided  for,  willfully  resists,  delays  or 
obstructs  a  public  officer  in  discharging,  or  attempting  to  dis- 
charge, a  duty  of  his  office,  is  guilty  of  a  misdemeanor. 

See  g  47,  ante. 

§  125.  Compounding  crimes.  — A  person  who  takes  money 
or  other  property,  gratuity  or  reward,  or  an  engagement  or 
promise  therefor,  upon  an  agreement  or  understanding,  express 
or  implied,  to  compound  or  conceal  a  crime,  or  a  violation  of 
statute,  or  to  abstain  from,  discontinue  or  delay,  a  prosecutioa 
therefor,  or  to  withhold  any  evidence  thereof,  except  in  a  case 
where  a  compromise  is  allowed  by  law,  is  guilty 

1.  Of  a  felony,  punishable  by  imprisonment  in  a  state  prison 
for  not  more  than  five  years,  where  the  agreement  or  understand- 
ing relates  to  a  felony  punishable  by  death,  or  by  imprisonment 
in  a  state  prison  for  life ; 

2.  Of  a  felony,  punishable  by  imprisonment  in  a  state  prison 
for  not  more  than  three  years,  where  the  agreement  or  under- 
standing relates  to  another  felony ; 

3.  Of  a  misdemeanor,  punishable  by  imprisonment  in  a  county 
L  jail  for  not  more  than  one  year,  or  by  fine  of  not  more  than  two 

hundred  and  fifty  dollars,  or  both,  where  the  agreement  or  under- 
standing relates  to  a  misdemeanor,  or  to  a  violation  of  a  statute 
for  which  a  pecuniary  penalty  or  forfeiture  is  prescribed. 

See  Code  Crim.  Proc.,  J5§  664-666;  Devoe  v.  Davis,  8  State  Rep*r.  727. 

To  compoand  a  crime  is  to  agree  not  to  prosecute  it  when  the  party  so  agree* 
ing  knows  it  to  have  been  committed.     2  Whart.  Crim.  Law  (8th  ed.),  §  1559. 

"Compoanding  a  felony  is  the  act  of  a  party  Immediately  aggrieved  who 
agrees  with  a  thief  or  other  felon  that  he  will  not  prosecute  him  on  condition 
that  he  returns  to  him  the  stolen  goods,  or  who  takes  a  reward  not  to  prose- 
cute."   8  Am.  and  Eng.  Encyc.  of  Law,  899,  and  cases  cited. 

The  offense  of  compounding  a  felony  is  complete  at  the  time  when  the 
agreement  to  abstain  from  prosecuting  is  made;  and  it  is  unnecessary  in  an 
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indictmenc  for  sach  an  offense  to  allege  that  the  prisoner  did  abstain  from 
prosecuting^  and  tbat  br  reason  of  sucii  abstention  the  thief  escaped  prosecu- 
tion.     Reg.  v.  Burgess,  16  Q.  B.  Dl7. 141;  15  Cox  C.  C.  779;  38  Eng.  Rep.  663. 

Any  person  having  knowledge  that  a  felony  has  been  committed,  and  enter- 
ing into  an  ajrocment  to  abstain  from  prosecuting,  or  to  hinder  the  ends  of 
justice,  is  guilty  of  the  offense  of  compounding  a  felony;  and  that  offense  is 
not  confined  to  the  owners  of  stolen  property  entering  into  such  agreements,  r 
Jteg.  V.  Burgess,  16  Q.  B.  Div.  141;  15  Cox  C.  C.  779;  36  Eng.  Rep.  663. 

The  compounding  of  a  felony  or  other  crime  is  an  indictable  offense,  and  no 
action  can  be  supported  on  any  contract  of  which  such  offense  is  the  considera- 
tion, either  in  whole  or  in  port.  Hinesburg  v.  Sumner,  9  Vt.  23;  BeU  v. 
Wood,  1  Bay  (S.  C),  244;  Com.  v.  Peuse,  16  Mass.  91;  Plumer  v.  Smith,  5  N. 
H.  553.     See  BothweU  v.  Brown,  51  111.  234. 

All  the  authorities  hold  that  an  agreement  to  compound  a  felony  will  not  be 
enforced,  and  that  any  security  baaed  upon  such  a  consideration  is  void.  But 
as  to  misdemeanors  a  distinction  has  been  made.  Some  authorities  hold  that 
those  misdemeanors  which  are  personal  in  their  nature  between  ^e  parties, 
such  as  bastardy  and  a  common  assault,  unaccompanied  with  riot  or  intent  to 
kill,  maybe  compromised.  Maurer  v.  Mitchell^  9  Watts  &  Serg.  69;  Robinson 
V.  Crenshaw,  2  Stew.  &  Port.  276;  Price  v.  Summers,  2  Southard,  579;  Holcomb 
V.  Stimpson,  8  Vt.  141.  The  last  case  was  a  prosecution  for  bastardy,  and  the 
decision  was  placed  on  the  ground  that  it  was  a  civil  suit.  But  where  the 
offense  is  in  whole  or  in  part  of  a  public  nature,  nearly  all  the  authorities  hold 
that  no  agreement  to  stifle  a  public  prosecution  for  it  can  be  valid.  Fay  v. 
Oatleg,  6  Wis.  42;  Commonipealth  v.  Johnson,  3  Cush.  454;  Hinesborough  v. 
Sumner,  9  Vt.  23;  Bowen  v.  Buck,  28  id.  308;  Shaw  v.  Reed,  30  Me.  105;  Shato 
V.  Spooner,  9  N.  H.  197;  Clark  v.  Ricker,  14  id.  44;  Kimbroughy,  Lane,  11 
Bush  (Ky.),  556;  Peed  v.  MeKee,  42  Iowa,  649;  Buck  v.  First  National  Bank, 
27  Mich.  293;  Gardner  v.  Maxey,  9  B.  Monroe,  90;  Kiev  v.  Lehman,  6  C.  B. 
808. 

The  compounding  of  misdemeanors  is  illegal  as  much  as  that  of  felonies.  See 
16  Am.  L.  Reg.  (N.  S.)  267;  Jones  v.  Rice,  18  Pick.  440;  Pearce  v.  Wilson,  111 
Penn.  St.  14;  56  Am.  Rep.  243;  McMahon  v.  Smith,  47  Conn.  221;  36  Am. 
Rep.  67.  But  the  mere  taking  of  one's  goods  back  again,  or  receiving  repa- 
ration, is  no  offense,  if  no  favor  is  shown  or  agreed  to  be  shown  to  the  thief. 
Plumer  V.  Smith,  5  N.  H.  553. 

A  misdemeanor  cannot  be  compounded  by  the  parties,  except  by  the  consent 
»f  the  court  and  approbation  of  the  district  attorney.  GUmore's  Case,  2  C.  H. 
Bee.  29;  CoUins*  Case,  4  id.  139. 

Assault  and  battery  cannot  be  compromised  after  conviction.  People  v. 
Bishop,  5  Wend.  111. 

A  note  given  to  compound  a  felony  is  invalid.  Conderman  v.  Hicks,  8  Lans. 
108.   See  Tiedeman  Com.  Paper,  §  183. 

It  is  unnecessary  to  prove  an  express  agreement  to  compound  the  crime,  in 
order  to  render  the  note  invalid.     Id. ;  Conderman  v.  Trenefiard,  68  Barb.  165. 

Money  paid  in  settlement  of  a  felony  cannot  be  recovered  back.  Daimotith 
V.  Bennett,  15  Barb.  541. 

A  contract  to  drop  a  prosecution  for  a  felony  is  immoral  and  illegal;  and  if 
money  is  paid  thereon  by  a  third  person  he  is  **particeps  criminis"    Id. 
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It  is  DOt  a  compoanding  of  a  felony  for  the  holder  of  forged  paper  to  accept 
payment  of  the  same  and  surrender  it  up,  although  he  knows  it  to  be  forged, 
no  proceedings  having  been  taken  against  the  forger.  Kissock  v.  Houses  28 
Hun,  85,  36. 

§  126.  Oonviction  of  primary  offender,  etc.  —  (Jpon  the 
trial  of  an  indictment  for  compounding  a  crime,  it  is  not  neces- 
sary to  prove  that  any  person  has  been  convicted  of  the  crime 
or  violation  of  statute,  in  relation  to  which  an  agreement  or 
understanding  herein  prohibited  was  made. 

See  §  33.  anU. 

A  party  indicted  for  compounding  a  larceny  cannot  plead  the  acquittal  of  the 
person  charged  ^ith  larceny  as  a  bar  to  his  own  conviction.  People  v.  Buck-' 
land,  13  Wend.  692. 


§  127.  TTitimidating,  etc.,  public  officer.  — A  person  who 
directly  or  indirectly  addresses  any  threat  or  intimidation  to  a 
public  officer,  or  to  a  juror,  referee,  arbitrator,  appraiser  or 
assessor,  or  to  any  other  person  authorized  by  law  to  hear  or 
determine  any  controversy  or  matter,  with  intent  to  induce  him 
contrary  to  his  duty,  to  do  or  make,  or  to  omit  or  delay  any  act, 
decision  or  determination,  is  guilty  of  a  misdemeanor. 

See  §g  61,  62.  68,  ante,  §  464.  post ;  Smith  v.  Botens,  86  State  Rep.  53. 

An  attorney  is  guilty  of  contempt  for  sending  to  a  grand  jury,  'while  engaged 
in  the  discharge  of  its  duties,  an  accusatory  and  threatening  letter  for  the  pur- 
pose of  exasperating  the  jurors  by  the  aspersions  upon  their  official  conduct 
which  it  contained,  or  of  deterring  them  from  performing  their  duties  by  the 
threats  of  public  clamor  which  it  expressed,  or  of  creating  a  distrust  and  want 
of  confidence  in  any  action  which  might  be  taken  as  the  result  of  their  inves- 
tigation.    Matter  of  Tyler,  71  Cal.  351. 


§128.  Suppressing  evidence.  —  A  person  who  maliciously 
practices  any  deceit  or  fraud,  or  uses  any  threat,  menace  or 
violence,  with  intent  to  prevent  any  party  to  an  action  or  proceed- 
ing from  obtaining  or  producing  therein  any  book,  paper  or  other 
thing  which  might  be  evidence,  or  from  procuring  the  attend- 
ance or  testimony  of  any  witness  therein,  or  with  intent  to  prevent 
any  person  having  in  his  possession  any  book,  paper  or  other 
thing  which  might  be  evidence  in  such  suit  or  proceeding,  or  to 
prevent  any  person  being  cognizant  of  any  fact  material  thereto 
from  producing  or  disclosing  the  same,  is  guilty  of  a  misdemeanor. 

See  §§  110,  111,  ante^ 
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§  129.  Buying  lands  in  suit.  —  A  person  who  takes  a  oca* 
veyance  of  any  lands  or  tenements,  or  of  any  interest  or  estate 
therein,  from  any  person  not  being  in  the  possession  thereof, 
while  such  lands  or  tenements  are  the  subject  of  controversy,  by 
suit  in  any  court,  knowing  the  pendency  of  such  suit,  and  that 
the  grantor  Was  not  in  possession  of  such  lands  or  tenements,  is 
gni]ty  of  a  misdemeanor. 

Seo  Chamberlain  v,  Taylor,  12  Abb.  N.  C.  473. 

§  130.  Bujring  pretended  titles. — A  person  who  buys  or 
Bells,  or  in  any  manner  procures,  or  takes  or  makes  any  covenant 
or  promise  to  convey  any  right  or  title,  real  or  pretended,  to  any 
lands  or  tenements,  unless  the  grantor  thereof  or  the  person 
making  such  covenant  or  promise  has  been  in  possession,  or  he 
and  those  by  whom  he  claims,  have  been  in  possession  of  the 
same,  or  of  the  reversion  and  remainder  thereof,  or  have  taken  the 
rents  and  profits  thereof  for  the  space  of  one  year  before  such 
covenant  or  promise  made,  is  guilty  of  a  misdemeanor. 

See  BisU.  Crim.  Law  (7th  ed.).  §§  136-140;  Chamberlain  v.  Taylor,  12  Abb. 
N.  C.  473;  Damiger  v.  Boyd,  120  N.  Y.  638;  80  State  Rep.  8d8. 

§  131.  Mortgage  of  lands  under  adverse  possession 
not  prohibited.—  The  last  two  sections  shall  not  be  construed 
to  prevent  any  person  having  a  just  title  to  lands,  in  the  adverse 
possession  of  another,  from  executing  a  mortgage  upon  such 
lands,  nor  shall  said  sections  apply  to  any  conveyance  or  release 
of  lands  or  tenements  to  any  person  in  the  lawful  possession 
thereof. 

§  132.  Common  barratry  defined. — Common  barratry  is 
the  practice  of  exciting  groundless  judicial  proceedings. 

See  4  Bl.  Com.  134,  135;  2  Bish.  Crim.  Law  {7th  ed.),  §§  6^-69 ;  2  Am.  and 
Eng.  Encyc.  of  Law,  127;  21  Alb.  L.  J.  440:  Com.  v.  Davis,  11  Pick.  432;  Com. 
V.  McCuUock,  15  Mass.  227;  Com.  v.  Tuhbs,  1  Cash.  2;  Com.  v.  Mohn,  52  Penn. 
St.  248. 

§  133.  Declared  a  misdemeanor.  —  Common  barratry  is  a 
misdemeanor. 

§  134.  What  proof  is  required.  — No  person  can  be  con- 
victed of  common  barratry,  except  upon  proof  that  he  has  excited 
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actions  or  legal  proceedings,  in  at  least  three  instances,  and  with 
a  corrupt  or  malicious  intent  to  vex  and  annoy. 

A  siDgle  instance  not  barratry.      VoorJues  v.  Dorr,  51  Barb.  580,  581. 

§  135.  Interest.  —  Upon  a  prosecution  lor  common  barratry, 
the  fact  that  the  defendant  was  himself  a  party  in  interest  or 
upon  the  record  to  any  action  or  legal  proceeding  complained  of, 
IS  not  a  defense. 

§  136.  Buying  demands  for  stilt  by  an  attorney.  —  An 

attorney  or  counselor  who  violates  section  seventy-three  of  the 
Code  of  Civil  Procedure,  relating  to  buying  demands,  or  section 
seventy-four  of  the  Code  of  Civil  Procedure  relating  to  certain 
promises  and  gifts,  is  guilty  of  a  misdemeanor. 

See  3  Am.  and  Eng.  Encyc.  of  Law,  68;  89  Alb.  L.  J.  427;  2  Whart.  Crim. 
Law  (8th  ed.),  §  1854;  2  Story  Eq.  Jur.,  §  1050;  2  Pom.  Eq.  Jur.,  §  986; 
The  CaH  Jackson,  29  Fed.  Rep.  896;  4  Civ.  Proc.  Rep.  414,  note;  Hoagv.  Wei' 
ton,  10  id.  95;  1  N.  T.  State  Rep.  585. 

Sections  7«(,  74  and  75,  Code  of  Civil  Procedure,  read  as  follows : 

**  §  78.  An  attorney  or  counselor  shall  not,  directly  or  indirectly,  buy.  or  be 
in  any  manner  interested  in  buying,  a  bond,  promissory  note,  bill  of  exchange, 
book  debt,  or  other  thing  in  action,  with  the  intent  and  for  the  purpose  of 
bringing  an  action  thereon. " 

*'  §  74.  An  attorney  or  counselor  shall  not,  by  himself,  or  by  or  in  the 
name  of  another  person,  either  before  or  after  action  brought,  promise  or  give 
procure  to  be  promised  or  given,  a  valuable  consideration  to  any  person,  as 
an  inducement  to  placing,  or  in  consideration  of  having  placed,  in  his 
hands,  or  in  the  hands  of  another  person,  a  demand  of  any  kind,  for  the  pur- 
pose of  bringing  an  action  thereon.  But  this  section  does  not  apply  to  an 
agreement  between  attorneys  and  counselors,  or  either,  to  divide  between 
themselves  the  compensation  to  be  received." 

"  §  75.  An  attorney  or  counselor,  who  violates  either  of  the  last  two  sec- 
tions, is  guUty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  pun- 
ished accordingly,  and  must  be  removed  from  office  by  the  supreme  court." 

In  Weet  v.  Kurtz,  15  Civ.  Proc.  426,  the  court  say:  "  The  statute  prohibit- 
ing attorneys  and  counselors  at  law  from  buying  bonds,  promissory  notes, 
etc.,  with  the  intent  and  for  the  purpose  of  bringing  actions  thereon,  was  en- 
acted to  prevent  an  evil  more  common  in  former  times  than  now;  hence, 
there  are  not  many  recent  decisions  on  the  subject;  but  we  think  former 
adjudications  fully  establish  the  following; 

**  1st.  The  mere  fact  of  the  purchase  of  a  bond,  mortgage,  etc.,  by  an  at- 
torney, is  not  evidence  of  a  purchase  with  the  intent,  and  for  the  purpose 
of  bringing  an  action  thereon.  HaU  v.  BartUtt,  9  Barb.  297;  Bristol  v.  Dann, 
12  Wend.  142;  WiUiams  v.  Matthem,  8  Cow.  252;  Warren  v.  Helmer,  8  How. 
Pr.  421. 
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''2<L  An  attorney  may  purchase  bonds,  etc.,  for  inyestment.  or  for  profit, 
or  for  the  protection  of  other  interests,  and  the  purchase  is  not  made  ille- 
gal by  an  intent  to  bring  suit,  if  necessary,  for  collection.  Moses  v.  Mc- 
DivUt,  88  N.  Y.  62.     [Baldwin  v.  Latstm,  2  Barb.  Ch.  806.] 

3d.  To  constitute  the  offense,  the  primazy  purpose  mast  be  to  bring  suit,  and 
that  intent  must  not  be  merely  incidental  and  contingent.  Moses  v.  McIHmtt, 
88  N.  Y.  62. 

"  And  4th.  That  the  purchase  must  be  made  for  the  yerj  purpose  of  brining 
suit.     Moses  v.  MeDivitt,  88  N.  Y.  62;  8  Abb.  N.  C.  47." 

The  statute  is  not  applicable  to  a  demand  purchased  with  the  Intent  of 
prosecuting  it  in  a  justices'  court.     Ooodell  v.  People,  5  Park.  206. 

The  statute  does  not  forbid  the  Uuying  a  judgment  for  the  pur^iose  of  col- 
lecting it  by  execution.  Warner  v.  Paine^  8  Barb.  Ch.  630;  Broiherson  v. 
Consalus,  26  How.  213. 

Buying  stock  and  bringing  suit  as  a  stockholder  not  within  the  statute. 
Bamsey  v.  K  B.  B.  Co.,  8  Abb.  (N.  S.)  17. 

The  statute  covers  purchases  at  judicial  sales,  made  under  direction  of  an 
oflScer  of  court.     Mann  v.  Fairchilds,  2  Keyes,  106;  14  Barb.  548;  HaU  v.  Gird, 
7  Hill,  686;  Arden  v.  Patterson,  5  Johns.  Ch.  44;  Barry  v.  Whitney,  8  Sandf. 
696;  Voor?iees  v.  Dorr,  51  Barb.  587;  Bamsey  v.  OotUd,  57  id.  396. 

An  attorney  who  is  a  junior  judgment  creditor  may  purchase  a  prior  judg- 
ment for  his  own  protection.  Van  Bensselaer  v.  Sheriff  of  Onondaga^  1  Cow. 
448. 

An  attorney  may  stipulate  with  his  client  for  an  agreed  compensation ,  and 
may  make  it  absolute  or  contingent,  but  he  cannot  agree  to  advance  the  money 
needed  to  carry  on  the  prosecution  as  an  inducement  for  the  placing  the  claim 
in  his  hands.     Goughlin  v.  BaUroad  Co.,  71  N.  Y.  433;  reversing  8  Hun,  136. 

Contingent  fees  not  within  the  statute.  Ely  v.  Cooke,  2  Abb.  Dec.  14; 
Ma/rsh  v.  Holbrook,  3  id.  176. 

§  137.  Buying  demands  by  a  justice  or  constable,  for 
suit  before  a  justice,  —  A  justice  of  the  peace  or  a  constable 
who,  directly  or  indirectly,  buys  or  is  interested  in  buying,  any- 
thing in  action,  for  the  purpose  of  commencing  a  suit  thereon 
before  a  justice,  is  guilty  of  a  misdemeanor. 

§  1 38.  Corruption  in  obtaining  claims  for  collection. 

—  A  justice  of  the  peace ^or  constable  who,  directly  or  indirectly, 
gives,  or  promises  to  give,  any  valuable  consideration  to  any  per- 
son as  an  inducement  to  bring,  or  in  consideration  of  having 
brought,  a  suit  thereon  before  a  justice,  is  guilty  of  a  misdemeanor. 

§  139-  Forfeiture  of  ofBLce.  —  A  person  convicted  of  a  viola- 
tion of  any  of  the  three  preceding  sections,  in  addition  to  the 
punishment,  by  fine  and  imprisonment,  prescribed  therefor  by 
this  Code,  forfeits  his  office. 
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§  140.  Beceiving  claims,  in  what  cases  allowable.  — 

W'othing  in  the  four  preceding  sections  shall  be  construed  to  pro- 
hibit the  receiving  in  payment  of  anything  in  action  for  any 
estate,  real  or  personal,  or  for  any  services  of  an  attorney  or 
couns^^lor  actually  rendered,  or  for  a  debt  antecedently  contracted ; 
or  the  buying  or  receiving  of  anything  in  action  for  the  purpose  of 
remittance,  and  without  any  intent  to  violate  the  preceding  sections. 

The  purchasing  of  a  note  b^  a  practicing  attorney  not  unlawful  where  he  is 
a  creditor  of  the  holder  and  the  purchase  is  made  for  the  purpose  of  securing 
a  debt,  without  intent  to  evade  the  statute.  Wcttson  v.  McLaren^  19  Wend. 
657;  Baldwin  v.  LcUson,  2  Barb.  Ch.  306.  See  Mann  v.  Fairchild,2Kejea,  106. 

Does  not  prohibit  purchase  of  a  mortgage  bj  an  attorney,  and  a  foreclosure 

»  

by  advertisement  and  sale.     Hall  v.  Bartlett,  9  Barb.  297. 

Attorneys  and  counselors  at  law  are  prohibited  from  the  receiving  of  any 
promissory  note,  etc.,  except  in  payment  for  real  estate  or  personal  sold,  for 
services  rendered,  for  a  debt  antecedently  contracted,  or  for  the  purpose  of 
making  a  remittance,  although  such  note,  etc.,  be  not  purchased  for  collection, 
or  for  the  purpose  of  bringing  a  suit  thereon.  People  v.  WaXbridge,  3  Wend. 
120.   See,  also,  QerdeU  v.  People,  6  Park.  206. 

The  purchase  of  the  stock  of  a  corporation  by  an  attorney  is  not  a  violation 
of  the  statutes,  it  not  being  one  of  the  securities  mentioned.  RamMiy  v. 
Qould,  57  Barb.  398. 

§  141.  Application  of  previous  sections  to  persons 
prosecuting  in  person — The  provisions  of  sections  one  hun- 
dred and  thirty-six,  one  hundred  and  thirty-eight  and  one  hundred 
and  forty,  relative  to  the  buying  of  claims  by  an  attorney,  coun- 
selor, justice  of  the  peace  or  constable,  with  intent  to  prosecute 
them,  or  to  the  lending  or  advancing  of  money  by  an  attorney  or 
counselor,  in  consideration  of  a  claim  being  delivered  for  collec- 
tion, apply  to  every  case  of  such  buying  a  claim,  or  lending  or 
advancing  money,  by  any  person  prosecuting  in  person  an  action 
or  legal  proceeding. 

§  142.  Witness'  privilege  restricted*  —No  person  shall  be 
excused  from  testifying,  in  any  civil  action  or  legal  proceeding,  to 
any  facts  showing  that  a  thing  in  action  has  been  bought,  sold  or 
received  contrary  to  law,  upon  the  ground  that  his  testimony 
might  tend  to  convict  him  of  a  crime.  But  no  evidence  derived 
from  the  examination  of  such  person  shall  be  received  against 
him  upon  a  criminal  prosecution. 

See  5  Hary.  L.  Rev.  24. 
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§  143.  Criminal  contempts.  —  A  person  who  cominitB  a 
eontempt  of  court,  of  any  one  of  the  following  kinds,  is  guilty 
of  a  misdemeanor : 

1.  Disorderly,  contemptuous  or  insolent  behavior  conmaitted 
during  the  sitting  of  the  court,  in  its  immediate  view  and 
presence,  and  directly  tending  to  intemipt  its  proceedings  or  to 
impair  the  respect  due  to  its  authority ; 

2.  Behavior  of  the  like  character,  committed  in  the  presence  of 
a  referee  or  referees,  while  actually  engaged  in  a  trial  or  hearing, 
pursuant  to  the  order  of  the  court,  or  in  the  presence  of  a  jury, 
while  actually  sitting  for  the  trial  of  a  cause,  or  upon  an  inquest 
or  other  proceeding  authorized  by  law ; 

3.  Breach  of  the  peace,  noise  or  other  disturbance,  directly 
tending  to  interrupt  the  proceedings  of  a  court,  jury  or  referee ; 

4.  Willful  disobedience  to  the  lawful  process  or  other  mandate 
of  a  court ; 

5.  Besistance  willfully  offered  to  its  lawful  process  or  other 
mandate ; 

6.  Contumacious  and  unlawful  refusal  to  be  sworn  as  a  witness, 
or,  after  being  sworn,  to  answer  any  legal  and  proper  inter 
rogatory ; 

7.  Publication  of  a  false  or  grossly  inaccurate  report  of  its 
proceedings.  But  no  person  can  be  punished  as  provided  in  this 
section,  for  publishing  a  true,  full  and  fair  report  of  a  trial,  argu- 
ment, decision  or  other  proceeding  had  in  court. 

See  2  Bish.  Crim.  I^w  (7th  ed.),  §g  241-273;  2  Broom  &  Hadley  Com, 
(Waifs  ed.)  436;  3  Am.  and  Eng.  Encyc!  of  Law,  777;  12  Am.  Dec.  178;  4  Eng. 
Rep.  256;  Moak's  UDderhiU  Torts.  196;  5  Crim.  Law  Mag.  151,  488,  647;  15 
Crim.  Brief,  6;  38  Alb.  L.  J.  145. 

In  criminal  contempt,  as  distinguished  from  those  to  enforce  civil  remedies, 
it  is  the  satisfaction  of  the  wounded  dignity  of  the  law,  and  the  respect  due  to 
the  tribunals  of  justice,  that  is  sought.  Conover  v.  Wood,  5  Abb.  84;  King  ▼. 
F^ynn.  87  Hun,  835. 

The  power  of  the  court  to  punish  as  for  a  criminal  contempt  should  not  be 
exercised  unless  the  acts  constituting  it  are  clearly  proven.     Weeks  v.  Smith 
8  Abb.  211. 

If  the  order  disobeyed  be  capable  of  a  construction  favorable  to  the  inno- 
cence of  a  party,  punishment  will  not  be  ordered.     Id. 

It  is  a  criminal  contempt  for  an  attorney  to  erase  a  portion  of  a  verification 
'  of  an  answer  served  on  him,  and  then  to  return  it  as  insufficient.     Bernard  v. 
Leo,  7  Daily  Reg.  1069,  1218. 

Relator  was  a  juror  in  the  case  of  People  v.  Short,  who  was  tried  for  assault 
with  intent  to  kill  Phelan  at  the  office  of  O'Donovan  Rossa.     Short  was  ac- 
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quitted,  and  the  trial  judge  afterward  ascertained  that  at  a  recess  during  the 
trial  the  relator  had  visited  Rossa's  office.  The  judge  thereupon  committed 
the  relator  for  contempt.  Held,  that  the  conduct  of  th6  juror  in  visiting  the 
place  where  the  assault  took  place  was  not  punishable  as  a  contempt,  for  the 
reason  (1)  that  it  was  not  a  private  or  civil  contempt,  for  it  invaded  no  right 
of  an  individual  suitor  before  the  court,  and  involved  no  question  or  duty  of 
indemnity  to  an  individual  litigant;  and  (2)  it  was  not  a  criminal  contempt, 
because  not  one  of  the  offenses  enumerated  in  the  statute.  People,  ex  rel. 
MungeU,  v.  Oyer  and  Terminer,  101  N.  Y.  246;  4  N.  Y.  Cr.  Rep.  W;  8  How. 
(N.  S.)  413;  reversing  36  Hun,  277. 

An  advertisement  inviting  the  trade  to  subscribe  toward  the  expenses  of  an 
appeal,  and  also  offering  a  reward  for  documentary  evidence  needed,  is  not  a  con- 
tempt of  court.     Plating  Co.  v.  Fa/rqukar9on,  17  Ch.  Div.  49;  87  Eng.  Rep.  1<^3. 

Snbdiv.  1.  Matter  of  WatBon,  3  Lans.  408;  Matter  of  Percy,  2  Daly,  630; 
BergJis  Case,  16  Abb.  Pr.  (N.  S.)  266;  Matter  of  Oriffln,  1  N.  Y.  Supp.  7; 
Watson  V.  People,  11  Colo.  4;  EUl  ▼.  GrandaU,  62  111.  70;  State  v.  Frew,  24 
W.  Va.  416,  49  Am.  Bep.  257;  Baker  v.  i3tate,  82  Qa.  776;  14  Am.  St.  192. 

Where  a  witness  summoned  before  a  grand  jury  declined  to  answer,  and 
after  the  court  had  ruled  on  the  question  repeated  his  refusal,  it  was  held  to 
be  a  contempt  in  the  presence  of  the  court.  Matter  of  Hockley,  24  N.  Y.  74; 
12  Abb.  150;  21  How.  54;  People  v.  Court  of  0,  and  T.,  27  id.  14;  Matter  of 
Ganiion,  11  Pac.  Rep.  240. 

Where  a  contempt  has  been  committed  in  the  presence  of  the  court,  and 
the  offender,  immediately  after,  leaves  the  court-room,  going  into  another  room 
in  the  same  building,  the  court  still  has  jurisdiction,  at  leajst  on  the  day  of 
the  offense,  to  order  his  arrest  and  imprisonment,  without  first  ordering  an 
attachment  to  bring  him  before  the  court.     Matter  of  Terry,  128  U.  S.  289. 

A  newspaper  reporter,  who  conceals  himself  in  the  jury-room,  and  remains- 
there  during  the  deliberations  of  a  jury,  with  intent  to  publish  an  account  of 
their  discussion  and  the  result  in  a  newspaper,  and  so  publishes  the  same,  la 
guilty  of  a  criminal  contempt  of  court  committed  in  the  immediate  presence  of 
the  court,  and  summarily  punishable.  Matter  of  Choate,  N.  Y.  Oyer  and  Term«, 
March  81,  1890,  41  Alb.  L.  J.  287.  Choate  was  committed  to  the  county  jail 
for  thirty  days,  and  fined  $250.  'fhe  opinion  of  the  General  Term  dismissing 
the  writ  of  certiorari  is  reported,  80  State  Rep.  728;  56  Hun,  361 ;  3  N.  Y.  L.  J. 
217.  This  decision  was  affirmed  by  Court  of  Appeals.  121  N.  Y.  678;  80 
State  Rep.  1016.     See,  also,  Orman  v.  State,  24  Tex.  App.  496. 

A  solicitor,  who  had  attended  the  hearing  of  an  application  before  a  judge 
at  chambers,  immediately  after  such  hearing  and  while  the  parties  were  on 
their  way  from  the  judge's  room  to  the  entrance  gate  of  the  building,  made 
use  of  grossly  abusive  expressions  and  threatening  gestures  to  the  solicitor  on 
the  other  side  In  relation  to  such  application.  Held,  that  he  was  guilty  of  a 
contempt  of  court,  punishable  by  attachment.  Matter  of  Johnean,  20  Q.  B. 
Div.  68;  88  Eng.  Rep.  600. 

The  court  when  in  session  is  present  in  every  part  of  the  place  set  apart  for 
its  own  use,  and  for  the  use  of  its  officers,  jurors  and  witnesses  ;  and  misbe- 
havior anywhere  in  such  place  is  misbehavior  in  the  presence  of  the  court. 
Baker  v.  State,  4  L.  R.  A.  128;  11  Crim.  Law  Mag.  686. 
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•  Attempting,  while  a  witness  is  in  the  witness-room  or  in  the  hall -way  of  the 
court-room  to  deter  him  from  testifying,  by  offering  him  money,  is  a  misbe. 
havior  in  the  presence  of  the  court,  and  punishable,  without  indictment,  by 
fine  and  imprisonment  as  a  contempt.     Matter  of  Scmn,  131  U.  S.  267. 

Attempting  to  bribe  or  improperly  influence  a  juror  is  a  contempt  of  court. 
Klugman'H  Com,  49  How.  Pr.  484;    Cuddy's  Case,  131  U.  S.  83. 

Drawing  a  pistol  and  threatening  life  of  counsel  during  the  examination  of 
witness,  before  an  examiner  in  chancery  appointed  by  a  United  States  circuit 
court,  is  a  contempt  of  court,  punishable  as  buch;  and  also  an  offense  against 
the  United  States  and  punishable  by  indictment  or  information.  Sharon  v. 
HiU,  24  Fed.  Rep.   726. 

Subdiv.  3.    Matter  of  Terry,  128  U.  S.  289. 

Bubdiv.  4.  Weeks  v.  SmUh,  3  Abb.  Pr.  211;  People  v.  Albany,  etc,,  R. 
Co,,  20  How.  Pr.  358;  aflBrmed,  24  N.  Y.  261;  37  Barb.  216;  PeopU  v.  Hefftr- 
nan,  38  How.  Pr.  402;  Sherwin  v.  People,  100  N.  Y.  351;  2  East.  Rep.  904; 
Botoen  v.  Hunter,  45  How.  193. 

An  indictment  under  this  subdivision  should  aver  that  the  willful  disobe- 
dience alleged  was,  within  the  terms  of  the  statute,  a  distinct  and  clear  diso- 
bedience of  the  process  or  order  of  the  court  of  record,  stated  in  said  indict- 
ment. Disobedience  of  a  subpoena  is  not,  under  our  statute,  a  criminal  offense 
punishable  by  indictment.  A  statutory  crime  can  only  be  created  by  phrase- 
ology which  is  clear,  direct  and  unquestionable  as  to  its  intention.  Shermn 
V.  People,  3  N.  Y.  Cr.  Rep.  524. 

The  attorney-general  during  the  term  of  court  has  no  authority  to  order  the 
clerk  to  issue  a  subpcena  for  a  witness  to  appear  before  the  grand  jury  to  tes- 
tify as  to  gaming.  If  a  witness  appear  under  such  subpoena  and  refuse  to 
answer  he  is  not  guilty  of  contempt.     Warner  v.  State,  12  Lea,  52. 

To  punish  a  party  for  contempt  in  not  appearing  as  a  witness,  a  copy  of  the 
order  requiring  him  to  do  so  must  have  been  personally  served  on  him.  Loop 
V.  GoiUd,  17  Hun,  5»5;  In  re  Percy,  2  Daly,  539. 

Where  one  is  served  in  the  city  of  New  York  with  a  subpcena  requiring  him 
to  attend  as  a  witness  on  behalf  of  tbe  people  at  a  court  in  Albany  county,  he 
may  be  indicted  in  Albany  county  for  a  criminal  contempt  in  case  of  disobe- 
dience.   People,  ex  rel,  Shervdn,  v.  Mead,  28  Hun,  227;  92  N.  Y.  415. 

SabdlT.  6.  See  Clark  v.  Brooks,  26  How.  Pr.  254;  Cl<»pp  v.  Lathrop,  28  id. 
423;  People  Y,  Martian,  18  Abb.  Pr.  257;  People,  exrel.  VdUette,  v.  Dyckman^ 
24  How.  Pr.  222;  People,  exrel.  Jones,  v.  Davidson,  35 Hun,  471;  Pe&pley. 
Fancher,  2  Hun,  226;  PeopU  v.  Sharp,  45  id.  493;  107  N.  Y.  427. 

A  wife  refusing  to  testify  in  behalf  of  her  husband  may  be  punished  for 
contempt.     People  v.  Howy,  20  Hun,  882;  92  N.  Y.  654. 

And  where,  on  a  trial  for  murder,  the  wife  having  been  a  witness  to  the 
killing,  a  failure  of  the  husband  to  call  the  wife  may  be  considered  by  the 

jury.    Id. 

The  presumption  is  that  the  wife,  if  called,  would  tell  the  truth.     Id. 

Where  a  judge  puts  to  a  witness  a  question  which  is  not  pertinent  to  any 
issue  before  the  court  at  the  time  the  question  is  put,  the  refusal  of  the  wit- 
ness to  answer  it  is  no  contempt,  and  the  court  has  no  jurisdiction  to  imprison 
him  for  such  refusal.     Matter  of  Zechandelaur,  12  Pac.  Rep.  259. 
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Babdiv.  7.    Matter  of  Griffin,  1  N.  Y.  Supp.  7. 

The  defeudant  had  been  tried  on  an  indictment  and  the  J«tr7  jj.d  disagreed. 
He  thereupon  published  in  his  newspaper  an  article  intending  U)  cast  discredit 
on  the  grand  jury  which  indicted  him,  the  sheriff  who  summoned  it,  and  the 
judge  who  presided,  and  would  preside  on  a  second  trial.  Held^  a  contempt. 
Matter  of  Cheeseman,  49  N.  J.  L.  187;  ttO  Am.  Rep.  596. 

Libelous  newspaper  comments  on  judicial  proceedings  in  concluded  cases 
may  not  be  treated  as  contempts.  Cheadle  v.  State,  110  lad.  301;  59  Am.  Kep. 
199. 

Although  contempts  may  be  pardoned  the  same  as  other  offenses,  it  is  a 
power  that  should  be  used  very  sparingly,  for  it  is  not  to  be  presumed  that  a 
court  would  unjustly  impose  a  fine  or  impose  an  unjust  one.  6  Crim.  Law  Mag. 
473.   See,  also,  2  Am.  St.  Rep.  862. 

§  144.  Orand  juror  acting  after  challenge  has  bben 
allowed,  —  A  grand  juror  who,  with  knowledge  that  a  challenge 
interposed  against  him  by  a  defendant,  has  been  allowed,  is 
present  at,  or  takes  part,  or  attempts  to  take  part  in  the  consid- 
eration of  the  charge  against  the  defendant  who  interposed  the 
challenge,  or  the  deliberations  of  the  grand  jury  thereon,  is  guilty 
of  a  misdemeanor. 

See  Code  Crim.  Proc,  §§  242,  243. 

§  145.  Disclosure  of  depositions  taken  by  a  magis- 
trate.— A  magistrate  or  clerk  of  any  magistrate  who  willfully 
permits  any  deposition  taken  on  an  examination  of  a  defendant 
before  such  magistrate,  and  remaining  in  the  custody  of  such 
magistrate  or  clerk,  to  be  inspected  by  any  person,  except  a  judge 
of  a  court  having  jurisdiction  of  the  offense,  the  attorney-general, 
the  district  attorney  of  the  county  and  his  assistants,  the  com- 
plainant and  his  counsel,  and  tlie  defendant  and  his  counsel,  is 
guilty  of  a  misdemeanor. 

§  146.  Diflclosure  of  depositions  returned  by  grand  jury 
with  presentment.  —  A  clerk  of  any  court  who  willfully 
permits  any  deposition  returned  by  a  grand  jury  and  filed  with 
Buch  clerk,  to  be  inspected  by  any  person,  except  the  court,  the 
de])nties  or  assistants  of  such  clerk,  and  the  district  attorney  and 
his  assistants,  until  after  the  arrest  of  the  defendant,  is  guilty  oi 
a  misdemeanor. 

See  Code  Crim.  Proc.,  g  206. 
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§  147.  Racing  near  a  court. —  A  person  concerned  in  any 

racing,  running  or  other  trial  of  speed  between  horses  or  other  animals, 
within  one  mile  of  the  place  where  a  court  is  actually  sitting,  is  guilty  of  a 
misdemeanor;  but  nothing  in  this  section  shall  apply  to  or  affect  trials  of 
speed  between  horses  or  other  animals  upon  the  grounds  of  a  county  agricul- 
tural society  during  the  days  on  which  the  fairs  of  such  society  are  held. 
Amended  by  chap.  109,  Laws  1900;  in  effect,  as  amended,  Sept.  1,  1900. 

§  148.  Misconduct  by  attorneys. —  An  attorney  or  counselor 

who, 

1.  Is  guilty  of  any  deceit  or  collusion,  or  consents  to  any  deceit  or  collusion, 
with  intent  to  deceive  the  court  or  any  party  as  prohibited  by  section  seventy 
of  the  Code  of  Civil  Procedure;  or, 

2.  Willfully  delays  his  client's  suit  with  a  view  to  his  own  gain;  or,  will- 
fully receives  any  money  or  allowance  for  or  on  account  of  any  money  which 
he  has  not  laid  out,  or  become  answerable  for,  as  prohibited  by  sectioii 
seventy -one  of  the  Code  of  Civil  Procedure, 

Is  guilty  of  a  misdemeanor,  and  in  addition  to  the  punishment 
prescribed  therefor  by  this  Code,,  he  forfeits  to  the  party  injured 
treble  damages,  to  be  recovered  in  a  civil  action. 

See  g§  136,  139,  ante,  and  670,  671,  post. 

The  obtain 'mg,  by  an  attorney,  of  money  or  property  by  false  or  fraadalent 
fe presentations  is  not  governed  by  this  section,  but  is  larceny  under  section  528. 
People  V.  Reavy,  38  Hun,  418;  39  id.  364;  4  N.  Y.  Cr.  Rep.  1. 

An  attorney  who  knowingly  misleads  the  court  or  a  party  is  guilty  of  crimi- 
nal deceit  under  the  statute.     Loojf  v.  Lawton,  14  Hun,  588. 

Private  fraud  by  an  attorney,  but  not  as  an  attorney,  is  not  an  offense  against 
the  statute.     Neven's  Case,  6  City  Hall  Rec.  79. 

§  149.  Permitting  attorney's  name  to  be  used.—  If  an 

attorney  knowingly  permits  any  person,  not  being  his  general 
law  partner  or  a  clerk  in  his  office,  to  sue  out  any  process  or  to 
prosecute  or  defend  any  action  in  his  name,  except  as  authorized 
by  the  next  section,  such  attorney,  and  every  person  who  shall  so 
use  his  name,  is  guilty  of  a  misdemeanor. 

A  subpoena  is  a  process.     York  v.  Peck,  31  Barb.  350. 

§  163.  In  what  cases  lawful. —  Whenever  an  action  or  pro- 
ceeding is  authorized  by  law  to  be  prosecuted  or  defended  in  the 
mrae  of  the  people,  or  of  any  public  officer,  board  of  officers  or 
nmnicipal  corporation,  on  behalf  of  another  party,  the  attorney- 
general,  or  district  attorney,  or  attorney  of  such  public  officer 
or  board  or  corporation  may  permit  any  proceeding  therein,  to  be 
.taken  in  his  name  by  an  attorney  to  be  chosen  by  the  party  in 
interest. 
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§151.  Production  of  pretended  heir« — A  porson  who 
fraudulently  produces  an  infant,  falsely  pretending  it  to  have 
been  born  of  a  parent  whose  child  is  or  would  be  entitled  to 
inherit  real  property,  or  to  receive  a  share  of  personal  prop- 
erty, with  intent  to  intercept  the  inheritance  of  such  real 
property,  or  the  distribution  of  such  personal  property,  or  to 
defraud  any  person  out  of  the  same,  or  any  interest  therein; 
or  who,  with  intent  fraudulently  to  obtain  any  property,  falsely  * 
represents  himself  or  another  to  be  a  person  entitled  to  an 
interest  or  share  in  the  estate  of  a  deceased  person,  either  as 
executor,  administrator,  husband,  wife,  heir,  legatee,  devisee,  next 

of  kiu,  or  relative  of  such  deceased  person,  is  punishable  by  im- 
prisonraent  in  a  state  prison  for  not  more  than  ten  years. 

What  constitutes  the  offense  of  fraudulently  producing  an  infant,  falselj 
pretending  it  to  have  been  born  of  parents  whose  child  would  be  entitled 
to  inherit  property,  as  prohibited  under  statute.  People  v.  Cunninghanht  8 
Park.  520;  reversed  on  other  grounds  in  8  Park.  53t. 

§  152.  Substituting  one  child  for  another.  —  A  person  to 
whom  a  child  has  been  confided  for  nursing,  education,  or  any 
other  purpose,  who,  with  intent  to  deceive  a  parent,  guardian  or 
relative  of  the  child,  substitutes  or  produces  to  such  parent, 
guardian  or  relative,  another  child  or  person,  in  place  of  the 
child  so  confided,  is  punishable  by  imprisonment  in  a  state  prison 
for  not  more  than  seven  years. 

§  153.  Importing  foreign  convicts.  —  An  owner,  master  or 
commander  of  any  vessel  arriving  from  a  foreign  country,  who 
knowingly  lands  or  permits  to  land  at  any  port,  city,  harbor,  or 
place  within  this  state,  any  passenger,  seaman  or  other  person  who 
IS  a  foreign  convict  of  any  crime  which,  if  committed  within  tliis 
state,  would  be  punishable  therein,  without  giving  notice  thereof 
to  the  mayor  of  such  city,  or  other  principal  municipal  officer  of 
such  port  or  place,  is  guilty  of  a  misdemeanor 

See  §  440,  post ;  Code  Crini.  Proc.,  §  674. 

§  154.  Omission  of  duty  by  public  officer.— Where  any 

duty  is  or  shall  be  enjoined  by  law  upon  any  public  officer,  or 
upon  any  person  holding  a  public  trust  or  employment,  every 
willful  omission  to  perform  such  duty,  where  no  special  provision 
Rhall  have  been  made  for  the  punishment  of  such  delinquency,  is 
P'.inishable  as  a  misdemeanor. 
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Mr.  Bishop  (1  Crim.  Law,  7tli  ed.,  §§  459,  460)  says:  •*  Any  act  or  omission, 
in  disobedience  of  official  duty,  by  one  who  has  accepted  public  office,  is,  when 
of  pabUc  concern,  in  general,  punishable  as  a  crime.  This  is  particularly  so 
where  the  thing  required  is  of  a  ministerial  or  other  like  nature,  and  there  is 
reposed  in  the  officer  no  discretion.  But  this  doctrine  has  its  exceptions  and 
qualifications;  thus:  One  serving  in  a  judicial  or  other  capacity  in  which  he 
is  required  to  exercise  a  judgment  of  his  own,  is  not  punishable  for  a  mere 
error  therein,  or  for  a  mistake  of  the  law.  His  act,  to  be  cognizable  crind- 
nally,  or  even  civilly,  must  be  willful  and  corrupt.  And  if  It  is  strictly  judi- 
cial, and  he  Is,  for  instance,  a  justice  of  the  peace,  and  has  jurisdiction,  he 
will  not  be  liable  to  the  suit  of  the  party,  however  the  law  may  be  as  to  a 
criminal  prosecution,  though  corruption  is  alleged.''    Citing  authorities. 

An  indictment  lies  against  a  justice  of  the  peace  who,  with  the  intent  to 
prevent  the  course  of  law  and  justice,  discharges  an  offender  brought  before 
him.     People  v.  Coon,  15  Wend.  276. 

Also  for  a  misbehavior  in  office,  when  he  acts  from  corrupt  motives.     Id. 

An  indictment  will  lie  against  commissioners  of  excise  for  willfully  and  cor- 
ruptly granting  license  to  sell  spirituous  liquors.    People  v.  Norton^  7  Barb.  477. 

An  officer  before  whom  an  oath  or  affidavit  may  be  taken  is  bound  to  admin- 
ister the  same  when  requested,  and  a  refusal  to  do  so  is  a  misdemeanor.  People 
V.  Brooks,  1  Den.  457. 

If  a  justice  refuse  to  grant  an  adjournment  because  defendant  refuses  to 
pay  his  fees  for  drawing  a  bond,  he  is  guilty  of  a  misdemeanor.  People  v.  Cal- 
houn, 8  Wend.  421. 

A  magistrate  not  of  the  county  where  the  offense  was  committed,  may  not 
issue  a  warrant  for  the  arrest  of  the  offender.   Oreen  v.  Bumsepf  2  Wend.  611. 

Fraud  in  the  action  of  election  inspectors.  People  v.  Cook,  8  N.  Y.  67;  Gard^ 
ner  v.  People,  8  Hun,  223. 

Breach  of  duty  on  the  part  of  highway  commissioners.  Clark  v.  Miller,  47 
Barb.  38;  Bartlett  v.  Crazier,  17  Johns.  439. 

If  a  supervisor  wickedly  abuses  or  fraudulently  exceeds  his  powers,  he  Is 
punishable  by  indictment    People  v.  Stockirhg,  82  How.  49;  50  Barb.  578. 

Willful  neglect  by  an  overseer  of  the  poor  a  misdemeanor.  In  re  Pickett, 
55  How.  491;  Bently  v.  Phelps,  27  Barb.  524. 

Liability  of  the  head  of  department  of  public  buildings,  city  of  New  York, 
for  neglect  of  duty.     Connors  v.  Adams,  18  Hun,  427. 

§  164a.  Falsely  marking  enrolled  person  exempt.— A 

county  clerk  wlio  marks  "  exempt "  any  person  enrolled  as  liable 

to  military  duty,  whom  he  knows  not  to  be  exempt,  is  guilty  of  a 

misdemeanor. 
Added  Laws  1898,  ch.  692;  takes  cdect  Oct.  1,  1898. 

§  155.  Commission  of  prohibited  acts. — Where  the  per- 
formance of  any  act  is  prohibited  by  a  statute,  and  no  penalty  for 
the  violation  of  such  statute  is  imposed  in  any  statute,  the  aoing 
such  act  is  a  misdemeanor. 

See  §  471,  post. 

The  law  makes  it  the  duty  of  an  overseer  of  the  poor  to  account  for  aU 
moneys  received  and  disbarsed  by  him,  but  prescribes  no  penalty  for  the  will- 
fnl  neglect  of  snch  duty.  Hdd,  that  such  willful  neglect  is  a  misdemeanor 
under  the  statute.     Ex  parte  Pickett,  55  How.  491. 
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In  sacU  a  case,  the  prosecution  need  not  prove  that  the  act  was  done  with 
corrapt  intent.  People  v.  Bogart,  '6  Abb.  202;  3  Park.  148.  See,  also,  Foot  v. 
PeopU,  56  N.  Y.  321. 

"  Statute  "  includes  a  municipal  ordinance.     Mayor  v.  Eider,  2  Civ.  Proc.  125. 

§  15G.  Disdostng  fact  of  indictment  having  been  found. 
A  judge,  grand  juror,  district  attorney,  clerk,  or  other  officer  who, 
except  in  the  due  discharge  of  his  official  duty,  discloses,  before 
an  accused  person  is  in  custody,  the  fact  of  an  indictment  having 
been  found  or  ordered  against  him,  is  guilty  of  a  misdemeanor. 


§  157.  Grand  juror  disclosing  what  transpired  before 
the  grand  jury . — A  grand  juror  who,  except  when  lawfully 

required  by  a  court  or  officer,  willfully  discloses,  either 

1.  Any  evidence  adduced  before  the  grand  jury;  or 

2.  Anything  which  he  himself  or  any  other  member  cf  the 
grand  jury  said,  or  in  what  manner  he  or  any  other  grand  juror 
voted,  upon  any  matter  before  them,  is  guilty  of  a  misdemeanor. 

§  167a.  Stenographer  disclosing  evidence  taken  before 
grand  jury, — A  stenographer  appointed  to  take  testimony  given 
before  a  grand  jury  who  permits  any  person  other  than  the  dis- 
trict attorney  to  take  a  copy  of  such  testimony  or  of  any  portion 
thereof  or  to  read  the  same  or  any  portion  thereof,  except  on  the 

written  order  of  the  court,  is  guilty  of  a  misdemeanor. 
Added  Laws  1893,  ch.  692;  takes  effect  Oct.  1, 1893. 

§  158.  Instituting  suit  in  false  name. — A  person  who  insti- 
tutes or  prosecutes  an  action  or  other  proceeding  in  the  name  of 
another  without  his  consent  and  contrary  to  the  statutes,  is  guilty 
of  a  misdemeanor,  punishable  by  imprisonment  not  exceeding  six 
months. 

Section  1900  of  Code  Civil  Procedure  reads  as  follows  :  '*  §  1900.  If  a  per- 
son, vexatiously  or  maliciously,  in  the  name  of  another  but  without  the  latter's 
consent,  or  in  the  name  of  an  unknown  person,  commences  or  continues,  or 
causes  to  be  commenced  or  continued,  an  action  or  special  proceeding  in  a 
court  of  record  or  not  of  record,  or  a  special  proceeding  before  a  judge  or  a 
justice  of  the  peace;  or  takes,  or  causes  to  be  taken,  any  proceeding,  in  the 
course  of  an  action  or  special  proceeding  in  such  a  court,  or  before  such  an 
officer,  either  before  or  after  judgment  or  other  final  determination;  an  action, 
to  recover  damages  therefor,  may  be  maintained  against  him,  by  the  adverse 
party  to  the  action  or  special  proceeding;  and  a  like  action  may  be  maintained 
by  the  person,  if  any,  whose  name  was  thus  used.  He  is  also  guilty  of  a  mis- 
demeanor, punishable  by  imprisonment,  not  exceeding  six  months." 

§  169.  Maliciously  procuring  search  warrant. — A  person 
who  maliciously,  and  without  probable  cause,  procures  a  search 
warrant  to  be  issued  and  executed,  is  guilty  of  a  misdemeanor. 

See  Cooley  Const.  Lim.  (5th  ed.)  3B5. 

The  fourth  amendment  to  the  Federal  C<)n8titution  provides  that:  *'  The 
right  <>f  the  people  to  be  secnre  in  their  persons,  houses,  papers,  and  effects. 
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agaiust  unreasonable  searches  and  seizures,  shall  not  be  violated;  and  no  war- 
rants shall  issue,  but  upon  probable  cause,  supported  hy  oath  or  affirmation, 
and  particularly  describing  the  place  to  be  searched,  and  the  persons  or  things 
to  be  seized." 

§  160.    Communications   with   prisoners   prohibited.— 

A  person  who: 

1.  Not  being  authorized  by  law  or  by  a  written  permission  from 
the  superintendent  of  state  prisons,  visits  any  state  prison  or  com- 
municates with  any  prisoner  therein  without  the  consent  of  the 
agent  or  warden  or  without  such  consent  brings  into  or  conveys 
out  of  a  state  prison  any  lettei*,  or  writing  to  or  from  any  pris- 
oner; or, 

2.  Conveys  into  such  prison  any  article  prohibited  by  law  or  by 
the  rules  of  the  superintendent;  is  guilty  of  a  misdemeanor. 

In  efTect.  as  amended,  Oct.  1,  189S;  Laws  1898,  ch.  692. 
See  Code  Crim.  Proc.,  §  56. 

§  IGl.  Neglect  to  return  namee  of  constablee. —  A  town 
clerk  wlio  willfully  omits  to  return  to  the  county  clerk  the  name 
of  a  person  who  has  qualified  as  constable,  pursuant  to  law,  ia 
punishable  by  a  fine  not  exceeding  ten  dollars. 

§  162.  Falsely  certifying,  etc.,  as  to  dues.  —  An  ofiicer 
authorized  by  law  to  record  a  conveyance  of  real  property,  or  of 
any  other  instrument,  which  by  law  may  be  recorded,  who  know- 
ingly and  falsely  certifies  that  such  a  conveyance  or  instrument 
has  been  recorded,  is  guilty  of  a  felony, 

§  163.  Other  tedae  certificates.  —  A  public  officer  who,  being 
authorized  by  law  to  make  or  give  a  certificate  or  other  writing, 
knowingly  makes  and  delivers  as  true  such  a  certificate  or  writing, 
containing  any  statement  which  he  knows  to  be  false,  in  a  case 
where  the  punishment  thereof  is  not  expressly  provided  by  law, 
is  guilty  of  a  misdemeanor. 

§  164.  Penalty  for  recording,  etc.,  without  acknowl- 
edgment. —  A  public  officer  authorized  to  file  or  record  any 
instrument  or  conveyance  of,  or  affecting  property  which  is  duly 
proved  or  acknowledged,  who  knowingly  files  or  records  any  such 
instrument  or  conveyance  which  is  not  accompanied  by  a  certifi- 
cate according  to  law,  of  the  proof  or  acknowledgment,  is  guilty 
of  a  mis(iemeanor. 

The  recording  officer  may  refuse  to  register  a  deed  acknowledged  before 
one  who  liad  no  title  to  the  office,  by  virtue  of  which  he  claimed  to  take  the 
acknowledgment.     People  v.  Brown,  7  Wend.  498. 
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§  165.  False  auditing  and  paying  daims.  —  A  public 
ofScer,  or  a  person  holding  or  discharging  the  duties  of  any 
ofSce  or  place  of  trust  under  the  state,  or  in  any  county, 
town,  city  or  village,  a  part  of  whose  duties  it  is  to  audit, 
allow  or  pay,  or  take  part  in  auditing,  aUowing  or  paying 
daims  or  demands  upon  the  state,  or  such  county,  town,  city  or 
village,  who  knowingly  audits,  allows  or  pays,  or  directly  or 
indirectly  consents  to,  or  in  any  way  connives  at  the  auditing, 
allowance  or  payment  of  any  claim  or  demand  against  the  state, 
or  such  county,  town,  city  or  village,  which  is  false  or  fraudulent 
or  contains  charges,  items  or  claims  which  are  false  or  fraudulent, 
is  guilty  uf  fcluiiy,  punishable  by  imprisonment  fur  a  term  not 
exceeding  live  year©,  or  by  a  iine*  not  exceeding  tive  thousand 
dollars,  or  by  both.     [As  amended;  in  efect  May  17,  1892. 

If  a  sapervisor,  acting  as  a  member  of  the  board,  corruptly,  unlawfully  and 
partially  votes  that  an  account  presented  against  the  county  is  a  county  charge, 
be  allowed  and  made  a  charge  against  the  county,  he  is  guilty  of  a  misde- 
meanor, and  may  be  indicted  therefor.     People  v.  Hoehing,  50  Barb.  578. 

§  166.  False  auditing  and  pajring  clainiB.  —  A  person 
who,  being  or  acting  as  a  public  officer  or  otherwise,  by  willfully 
auditing  or  paying,  or  consenting  to,  or  conniving  at  the  auditing 
or  payment  of  a  false  or  fraudulent  claim  or  demand,  or  by  any 
other  means,  wrongfully  obtains,  receives,  converts,  disposes  of  or 
pays  out  or  aids,  or  abets  another  in  obtaining,  receiving,  convert- 
ing, disposing  of,  or  paying  out  any  money  or  property,  held, 
owned,  or  in  the  possession  of  the  state,  or  of  any  city,  county  or 
village,  or  other  public  corporation,  or  any  board,  department, 
agency,  trustee,  agent  or  officer  thereof,  is  guilty  of  a  felony, 
punishable  by  imprisonment  for  not  less  than  three  nor  more 
than  five  years,  or  by  a  fine  not  exceeding  five  times  the  amount 
or  value  of  the  money  or  the  property  converted,  paid  out,  lost 
or  disposed  of  by  means  of  the  act  done  or  abetted  by  such  per- 
son, or  by  both  such  imprisonment  and  fine.  The  amount  of  any 
such  fine  when  paid  or  collected,  shall  be  paid  to  the  treasury  of 
the  corporation  or  body  injured.  A  conviction  under  this  sec- 
tion forfeits  any  office  held  by  the  offender,  and  renders  him 
incapable  thereafter  of  holding  any  office  or  place  of  trust. 

Bee  §  672,  po$t. 
11 
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§  167.  FalBe  auditing  and  paying  claims.  —  A  transfer  in 
whole  or  part  of  any  deposit  with  any  bank  or  other  depoeitaiyy 
or  of  any  credit,  claim  or  demand  npon  such  depositary,  whereby 
the  right,  title  or  possession  of  the  owner  or  holder  of  eudx 
deposit,  or  of  any  custodian  thereof,  is  impaired  or  affected,  is  a 
conversion  thereof  under  the  last  section.  ^ 


CHAPTER  VIIL 

CONSPIRACY. 


SacnoN  168.  Conspiracy  defined. 

169.  Conspiracies  against  peace,  etc 

170.  No  other  conspiracios  punishable. 

171.  Overt  act,  when  necessary. 

§  168.  OoDBpiraoy  deflnecL  —  If  two  or  more  peivons  ooii> 
spire,  either 

1.  To  commit  a  crime;  or 

2.  Falsely  and  maliciously  to  indict  another  for  a  crime,  or  to 
procure  another  to  be  complained  of  or  arrested  for  a  crime ;  or 

3.  Falsely  to  institute  or  maintain  an  action  or  special  pro- 
ceeding; or 

4.  To  cheat  and  defraud  another  out  of  property,  by  any  means 
which  are  in  themselves  criminal,  or  which,  if  executed,  would 
amount  to  a  cheat,  or  to  obtain  money  or  any  other  property  by 
false  pretenses ;  or 

5.  To  prevent  another  from  exercising  a  lawful  trade  or  calling, 
or  doing  any  other  lawful  act,  by  force,  threats,  intimidation,  or 
by  interfering  or  threatening  to  interfere  with  tools,  implements, 
or  property  belonging  to  or  used  by  another,  or  with  the  use  or 
employment  thereof ;  or 

6.  To  commit  any  act  injurious  to  the  public  health,  to  public 
morals,  or  to  trade  or  commerce,  or  for  the  perversion  or  obstruc- 
tion of  justice,  or  of  the  due  administration  of  the  laws ; 

Each  of  them  is  guilty  of  a  misdemeanor. 

See  2  Bish.  Crim.  Law  (7th  ed.),  S§  ^^^i  240;  4  Am.  and  Eng.  Encyc.  of  Law, 
688;  6  N.  Y.  Cr.  Rep.  861;  18  Eng.  Rep.  440. 

The  law  of  conspiracy  was  fully  considered  in  Lambert  v.  People,  9  Cow. 
678.     See,  also,  People,  ex  rel.  Latorence,  v.  Brady,  56  N.  Y.  189,  190. 
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"  A  eoiDspirwcy  consists  in  the  unlawful  combination  or  agreement  ot  two  or 
more  persons  to  do  an  act  unlawful  in  itself,  or  to  do  a  lawful  act  by  unlawful 
means.'*  Buffalo  Lubricating  Oil  Co.  v.  Everest,  80  Hun,  588.  See,  also,  People 
y.  Trequeer,  1  Wheel.  Cr.  Cas.  142;  Com.  v.  Hunt  A  Mete.  Ill;  Duprey's  Case, 
4  atj  Hall  Rec.  121;  BogeVs  Case,  2  id.  61;  Emmanuel's  Case,  6  id.  88;  Mus- 
sel J^augh  Case,  5  Fed.  Rep.  680;  Spies  v.  People,  122  111.  1;  8  Am.  St.  Rep. 
820;  State  v.  Bamum,  15  N.  H.  896. 

Whenever  a  new  party  concurs  in  the  plans  originally  formed,  and  comes 
in  to  aid  in  their  execution,  he  becomes  a  fellow  conspirator.  People  v.  Mather, 
4  Wend.  229. 

To  make  an  agreement  between  two  or  more  parties  to  do  an  act,  innocent  in 
itself,  a  criminal  conspiracy  it  is  not  enough  that  the  act  is  prohibited  by 
statute,  but  the  agreement  must  have  been  entered  into  with  a  criminal  intent. 
People  V.  PoioeU,  63  N.  Y.  88. 

Any  combination  between  two  or  more  persons  is  a  conspiracy  when  a  crime 
is  intended,  whether  successfully  or  not,  and  confederation  may  be  inferred 
from  all  the  circumstances.  Storm's  Case,  1  City  Hall  Rec.  169;  Adams  ▼. 
People,  9  Hun,  89. 

A  conspiracy  may  be  proved  by  circumstantial  evidence;  and  parties  per- 
forming disconnected  overt  acts,  all  contributing  to  the  same  result  and  the 
consummation  of  the  same  offense,  may,  by  the  circumstances  and  their  gen- 
eral connection  or  otherwise,  be  satisfactorily  shown  to  be  conspirators  and 
confederates  in  the  commission  of  the  offense.  KeUey  v.  People,  55  N.  Y.  565; 
14  Am.  Rep.  842. 

The  unlawful  intent  is  to  be  inferred  from  all  the  circumstances  of  the  case. 
People  V.  PomU,  68  N.  Y.  88. 

Combinations  to  unlawfully  advance  the  price  of  articles  of  food  are  con- 
spiracies. Leonard  v.  Poole  (lard),  114  N.  Y.  877;  People  v.  North  Bioer 
Sugar  Biifining  Co.  (sugar),  54  Hun,  854;  affirmed,  121  N. Y.  582;  8  Ry.  and  Corp. 
L.  J.  22;  BO  far  as  it  was  held  that  it  was  unlawfuJ  for  corporations  formed 
under  the  Manufacturing  Act  of  1848  (Laws  1848,  chap.  40)  to  become  a  party 
to  such  a  contract  as  that  creating  the  Sugar  Refining  Company;  but  the  views 
expressed  in  dicta  in  those  decisions  upon  the  collateral  questions  of  monopoly, 
competition  and  restraint  of  trade  are  neither  approved  nor  disapproved. 

To  obtain  goods  by  fraud  and  false  representations.  Levis*  Case,  5  Citf 
Hall  Rec.  129;  Hitchcock's  Case,  6  id.  48. 

Commencing  suits  against  a  party  for  the  purpose  of  extorting  money. 
Leggett  v.  Postley,  2  Paige,  599. 

Of  sailors'  boarding-house  keepers  not  to  ship  any  seamen  at  the  office  of 
certain  notaries  is  a  conspiracy.  Emmanuel's  Case,  6  C.  H.  Rec.  88;  People  v. 
Melvin,  2  Wh.  Cr.  C.  262;  People  v.  Msher,  14  Wend.  9;  Van  Mater  v.  5ad- 
eock,  28  Barb.  688. 

A  defendant  may  be  convicted  of  a  conspiracy  (with  a  deceased  person. 
People  V.  Olcott,  2  Johns.  Caa.  801. 

A  clerk  may  be  convicted  of  a  conspiracy  with  his  employer.  Bobbins*  Case, 
4  City  Hall  Rec.  1. 

In  California  it  is  held  that  a  prosecution  for  conspiracy  cannot  be  main, 
taiued  against  husband  and  wife.     People  v.  Miller,  22  Pac.  Rep.  934. 
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In  People  v.  JSherest,  51  Han,  25,  the  court  saj:  ''It  does  not  oonstltnte  a 
conspiracy  under  our  statutes  for  persons  to  combine  together  to  commit  a 
trespass  upon  or  to  destroy  another's  property." 

A  by-law  or  pledge  adopted  by  an  association  of  workmen,  and  subscribed 
by  the  members,  providing  that  any  member  found  guilty,  on  investigation  by 
a  committee,  of  working  for  less  than  the  prices  fixed  by  the  association,  shall 
forfeit  to  it  twenty-five  per  cent  of  the  amount  of  the  price  fixed  for  such 
work,  which  penalty  may  be  collected  in  the  name  of  the  corporation  by  due 
process  of  law,  is  not  in  violation  of  subdiv.  6  of  the  above  section.  Matter 
Stevedores'  Ase'n  v.  Welsh,  2  Daly,  1. 

A  combination  of  journeymen  who  attempt  by  threats  and  fines  to  coerce 
others  to  join  in  a  "  strike  "  is  a  conspiracy.  People  v.  Melvin^  Yates'  S.  C. 
Ill;  2  Wheeler  Cr.  Cas.  269;  6  C.  H.  Rec.  85;  PeQj>U  v.  Fisher,  14  Wend.  9; 
People,  ex  rel.  Gill,  v.  Smith,  5  N.  T.  Cr.  Rep.  509. 

Where  there  is  no  relation,  direct  or  indirect,  between  the  rate  of  wages  and 
a  strike,  the  combination  which  brings  the  latter  about  for  unlawful  purposes 
is  a  criminal  conspiracy.     People  v.  Smith,  5  N.  Y.  Cr.  Rep.  509. 

A  determination  by  workmen  that  an  objectionable  person,  a  "scab"  so 
called,  shall  be  driven  away  and  prevented  from  working  within  a  district 
large  or  small,  is  a  conspiracy  pronounced  by  law  to  be  criminal  and  punisha- 
ble by  imprisonment.  People,  ex  rel.  HiU,  v.  Walsh,  15  N.  Y.  State  Rep.  17; 
6  N.  Y.  Cr.  Rep.  292. 

The  unlawful  purpose  of  a  strike  may  be  evidenced  by  force,  threats  or  in- 
timidation to  prevent  another  from  exercising  an  unlawful  trade.  People  ▼. 
Smith,  5  N.  Y.  Cr.  Rep.  509;  Beg.  v.  Bauld,  15  Eng.  Rep.  316. 

''Boycotting"  is  an  offense  under  this  section.  People  v.  Kostka,  4  K.  Y. 
Cr.  Rep.  429;  People  v.  Wikig,  id.  403;  People  v.  Lenha/rdt,  id.  817;  (M 
Dominion  Co*  v.  McKenna,  18  Abb.  N.  C.  262;  1  Ry.  and  Corp.  L.  J.  218. 

In  the  case  last  cited,  Brown,  J.,  said  :  ''Associations  have  no  more  right 
to  inflict  injury  than  individuals  have.  All  combinations  and  associations  de- 
signed to  coerce  workmen  to  become  members  or  to  interfere  with,  obstruct, 
vex  or  annoy  them  in  working  or  in  obtaining  work  because  they  are  not  mem- 
bers, or  in  order  to  induce  them  to  become  members;  or  designed  to  prevent 
employers  from  making  a  just  discrimination  between  the  wages  paid  to  the 
skillful  and  to  the  unskillful;  to  the  diligent  and  to  the  lazy;  to  the  efficient 
and  to  the  inefficient;  and  all  associations  designed  to  interfere  with  the  per- 
fect freedom  of  employers  in  the  proper  management  and  control  of  their  law- 
ful bnsinens,  or  to  dictate  in  any  particular  the  terms  upon  which  their  busi- 
ness shall  be  conducted,  by  means  of  threats  of  injury  or  loss,  by  interference 
with  their  property  or  traffic,  or  with  their  lawful  employment  of  other  per- 
sons, or  designed  to  abridge  any  of  these  rights,  are  pro  tanto  illegal  combi- 
nations or  associations;  and  all  acts  done  in  furtherance  of  such  intentions  by 
such  means  and  accompanied  by  damage  are  actionable.  '  Greenhood  Pub. 
Policy,  648,  653;  People  v.  Fisher,  14  Wend.  1;  28  Am.  Dec.  509,  note;  Tarston 
V.  JfcOalliter,  Peake,  105;  Rafael  v.  Verein,  2  W.  Bl.  1055;  Lumby  v.  Gage, 
2  El.  &  Bl.  216;  Boioen  v.  Eall.  2  Q.  B.  Div.  338,  337;  Gregory  v.  Duke,  etc.,  6 
M.  &  Q.  205;  Gunther  v.  Astor,  4  J.  B.  Moore,  12;  Beg.  v.  BoUins,  17  Ad.  & 
El.  (N.  S.)  671;  Mogul  Co.  v.  MacGregor,  15  Q.  B.  Div.  486;  Walter  v.  Cronin, 
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107  Mass.  559;  Carew  v.  Butherfard,  106  id.  1;  State  v.  Donaldson,  8d  N.  J. 
Law,  151;  MatUr  SUwdorea'  Au^n  7.  Waith,  2  Daly,  1,  13;  Johmon  ▼.  Mein^ 
hardt,  61  How.  Pr.  168;  Slaughter-House  Cases,  16  Wall.  86,  116." 

See  Thomas  ▼.  Mut.  Protective  Union,  121  N.  Y«  50.  A  full  discassion 
of  the  qaestion  of  strikes  and  boycotts  will  be  found  in  tlie  recent  cases  of 
Crump  V.  Cam.,  84  Vi.  ©27;  10  Am.  St.  Rep.  895;  6  N.  T.  Cr.  Rep.  842;  88 
Alb.  L.J.  4.  8taU  v.  QUdden,  55  Conn.  46;  8  Am.  St.  Rep.  28;  6  N.  Y.  Cr.  Rep. 
821;  State  v.  Stetsart,  59  Vt.  273;  59  Am.  Rep.  710;  9  Crim.  Law  Mag.  693. 
See,  also,  id.  1;  10  N.  T.  State  Bar  Ass'n  Rep.  148;  85  Alb.  L.  J.  224. 

As  to  the  doctrine  of  merger  of  offenses  in  conspiracy  cases,  see  State  v.  Set, 
ier,  54  Conn.  461;  41  Alb.  L.  J.  129;  14  Am.  St.  121;  People  y.  Mather,  4  Wend. 
265;  People  ▼.  Bichards,  1  Mich.  216;  51  Am.  Dec.  75,  79,  note. 

A  citizen  of  thid  state,  who  has  entered  into  a  conspiracy  to  violate  its  laws 
for  his  own  personal  gain,  cannot  escape  punishment  because  the  act  he  planned 
was  accomplished  during  his  absence  from  the  state.  People  v.  Lyon,  1  N. 
Y.  Cr.  Rep.  400;  99  N.  Y.  219.  See,  also,  I^oyes  v.  State,  1  Crim.  Law  Mag. 
215;  following  People  v.  Mather,  4  Wend.  227. 

Indictment  must  either  show  that  the  object  aimed  at  or  the  means  used  are 
criminal.  LambeH  v.  People,  9  Cow.  578;  People  v.  Eckford,  7  id.  585;  Peo- 
ple V.  Mather,  4  Wend.  229;  ElHn  v.  People,  28  N.  Y.  177;  24  How.  272; 
People  ▼.  Everest,  51  Hun,  19. 

An  indictment  for  conspiring  to  cheat  and  defraud,  held  sufficient  without 
averring  the  means  to  be  used  or  that  the  conspiracy  was  unlawful.  8chvUz*s 
Case,  5  City  Hall  Rec.  112.     See,  also,  March  v.  People,  7  Barb.  891. 

An  indictment  for  conspiracy  to  cheat  by  false  pretenses  must  state  the  place 
at  which  the  alleged  pretenses  were  made.     People  v.  Barrett,  1  Johns.  66. 

Where  the  conspiracy  is  to  induce  a  witness  to  suppress  her  evidence,  the 
Indictment  must  aver  that  the  conspirators  did  persuade  and  induce  her  to 
withdraw  herself  from  the  county,  etc.     People  v.  Chase,  16  Barb.  495. 

Indictment  may  charge  A.  with  conspiring  with  others  unknown.  People 
T.  Mather,  4  Wend.  229.  And  it  is  enough  to  prove  a  conspiracy  with  any 
person  other  than  A.     Duprey's  Case,  4  City  Hall  Rec.  121. 

On  an  indictment  against  two  for  a  conspiracy  to  cheat,  the  judgment  should 
be  against  each  defendant  severally  and  not  against  them  jointly.  March  v.^ 
Peop/*.  7Barb.391. 

Where  parties  are  acting  in  concert  in  a  conspiracy,  their  acts  and  admis- 
sions are  evidence  against  any  one  of  their  number.  People  v.  Sharp,  45  Hun^ 
460;  5  N.  Y.  Cr.  Rep.  389,  469;  People  v.  Bassford,  3  id.  219;  People  v.  Mur- 
phy, id.  839;  Loos  v.  Wilkinson,  10  State  Rep.  297.  See,  also,  4  Am.  and  Eng. 
Encyc.  of  Law,  631. 

Where  the  evidence  is  insufficient  to  prove  a  conspiracy,  evidence  of  the 
acts  or  declaration  of  the  alleged  conspirator  performed  or  uttered  when  de- 
fendant was  not  present,  or  if  present  was  not  participating  therein  or  in  some 
manner  assenting  thereto,  is  inadmissible  against  defendant.  People  v.  Paolik, 
7  N.  Y.  Cr.  Rep.  80. 

Declarations  of  alleged  co- conspirators  made  subsequent  to  the  abandonment 
or  accomplishment  of  a  conspiracy  cannot  be  given  in  evidence  against  a  co- 
conspirator.    People  V.  Sqvire,  6  N.  Y.  Cr.  Rep.  475. 
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Whether  declarations  of  alleged  co-conspirators  can  be  given  in  evidence 
before  proof  has  been  given  of  the  conspiracy  is  a  question  which  rests  very 
largely  in  the  discretion  of  the  trial  judge.  People  v.  Squire,  6  N.  Y.  Cr.  Rep, 
475.     But  see  Ormsby  v.  People,  58  N.  Y.  47a 

§  169.  Conspiracies  against  peace,  etc.  —  If  two  or  more 
persons,  being  out  of  this  state,  conspire  to  commit  any  act  against 
the  peace  of  this  state,  the  commission  or  attempted  commission 
of  which,  within  this  state,  would  be  treason  against  the  state, 
they  are  punishable  by  imprisonment  in  a  state  prison  not  exceed- 
ing ten  years. 

§  170.  No  other  conspiracies  punishable.  — Ko  conspiracy 
is  punishable  criminally  unless  it  is  one  of  those  enumerated  in 
the  last  two  sections,  and  the  orderly  and  peaceable  assembling  or 
co-operation  of  persons  employed  in  any  calling,  trade  or  handi- 
craft for  the  purpose  of  obtaining  an  advance  in  the  rate  of  wages 
or  compensation,  or  of  maintaining  such  rate,  is  not  a  conspiracy. 

See  §  675,  post.  People  v.  Barondess,  61  Hun,  577;  Sogers  y.  Evarts,  17  N. 
Y.  Supp.  264. 

Workmen  have  a  right  to  seek  by  aH  peaceable  means  an  increase  of  wages, 
and  aU  meetings  and  combinations  having  that  object  in  view,  which  are  not 
distinguished  hj  violence  or  threats,  are  lawful.  People,  ex  rel.  QUI,  v.  WaUh^ 
6  N.  Y.  Cr.  Rep.  292;  15  State  Rep.  17;  People,  ex  rel.  Oill,  v.  Smith,  5  N.  Y. 
Cr.  Rep.  509. 

It  is  lawful  for  any  number  of  journeymen,  or  of  master  workmen,  to  agree 
on  the  one  part  that  they  will  not  work  below  certain  rates,  or,  on  the  other 
hand,  that  they  will  not  pay  above  certain  prices.  Master  Stetedores'  Ass*n  v. 
Welsh  J  2  Daly,  1. 

This  section  does  not  authorize  a  combination  of  individuals  to  compel,  by 
means  condemned  in  section  168,  workingmen  to  join  the  co-operating  forces, 
or  to  punish  those  who  are  supposed  to  be  inimical  thereto.  People,  ex  rel. 
Gill,  V.  Smith,  5  N.  Y.  Cr.  Rep.  509. 

Trades-unions  not  unlawful  unless  they  interfere  with  those  not  members. 
Master  Stevedores*  Ass*n  v.  Welsh,  2  Daly,  1. 

Any  orderly  body  of  men  have  the  legal  right  to  meet  and  discuss  any  ques- 
tion concerning  their  social  or  pecuniary  welfare,  and  take  any  action  in 
respect  thereto  so  long  as  it  does  not  involve  or  tend  to  create  a  breach  of  the 
peace.  One  workman  has  the  right  to  accost  another  in  the  street  or  elsewhere 
and  invite  him  to  follow  his  example  or  join  the  union.  But  if  these  rights 
are  enforced  in  an  illegal  manner  the  police  have  the  right  to  Interfere,  and 
may,  in  all  circumstances,  prevent  any  threatened  breach  of  the  peace.  Zeiglsr 
y.  Nolan,  2  City  Ct.  Rep.  54. 

§  171.  Overt  act,  when  neceMary.  —  No  agreement  ex- 
cept to  commit  a  felony  upon  the  person  of  another,  or  to  commit 
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arson  or  burglary,  amounts  to  a  conspiracy,  unless  some  act  beside 
such  agreement  be  done  to  effect  the  object  thereof,  by  one  or 
more  of  the  parties  to  such  agreement. 

See  Code  Crim:  Proc.,  §  398;  2  Bish.  Crim.  I^w  (7th  ed.),  §  192;  People 
V.  Ck(ue,  16  Barb.  495;  People  v.  Squire,  20  Abb.  N.  C.  375;  Wood  ▼.  8taU,  47 
N.  J.  L.  180;  People  v.  Flack,  34  State  Rep.  727;  43  Alb.  L.  J.  64;  125  N.T.  324. 

§  171  "A."  Coercion  by  employeri.— Any  person  or  per- 
sons, employer  or  employers  of  labor,  and  any  person  or  persons 
of  any  corporation  or  corporations,  on  behalf  of  such  corporation 
or  corporations,  who  shall  hereafter  coerce  or  compel  any  person 
or  persons,  employe  or  employes,  laborer  or  mechanic,  to  enter 
into  an  agreement,  either  written  or  verbal  from  such  person, 
persons,  employe,  laborer  or  mechanic,  not  to  join  or  become  a 
member  of  any  labor  organization,  as  a  condition  of  such  person 
or  persons  securing  employment,  or  continuing  in  the  employ- 
ment of  any  such  person  or  persons,  employer  or  employers,  cor- 
poration or  corporations,  shall  be  deemed  guilty  of  a  misdemeanor. 
The  penalty  for  such  misdemeanor  shall  be  imprisonment  in  a 
penal  institution  for  not  more  than  six  months,  or  by  a  fine  of 
not  more. than  two  hundred  dollars,  or  by  both  such  fine  and  im- 
prisonment. 

See  MoiUr  Btevedorei'  Au^n  v.  Welsh,  2  DbIj,  1. 


TITLE  IX. 


or  OBIMES   AGAINST    THK   PEBSOV. 


Chaftbr    I.  Saicide. 
II.  Homicide. 

III.  Maiming. 

IV.  Kidnapping. 
V.  Assaults. 

VI.  Robbery. 

VII.  Duels  and  challeogM. 
Vm.  UbeL 


8d  The  Penal  Code 


CHAPTER  L 

suicide. 

SacnOK  172.  Saicide  defined. 

173.  No  forfeiture  imposed  for  saiddeL 

174.  Attempt! D^  suicide. 

175.  Aiding  suicide. 

176.  Abettinp^  an  attempt  at  suicide. 

177.  Incapacity  of  person  aided,  no  defen 

178.  Punishment  of  attempting  suicide. 

6  173.  Suioide  defined — Suicide  is  the  intentional  taking  of 
one's  own  life. 

§  173.  No  forfeiture  Impoied  for  suioide.  —  Although 
Buicide  is  deemed  a  grave  public  wrong,  yet  from  the  impoBBibil- 
itj  of  reaching  the  successful  perpetrator,  no  forfeiture  is  imposed. 

See  §  710,  po^;  1  Bi8b.Crim.  Law  (7tli  ed.),  g§  259,  511, 615,  968;  2  id.,  §  1187; 
Oom,  ▼.  Mink,  123  Mass.  422;  R.  v.  Moody,  6  Cox  C.  C.  46S;  R.  y.  Bttrgesi,  L. 
&  C.  258;  9  Cox  C.  C.  247;  Darraw  v.  Family  Fund  Soc,,  116  N.  Y.  542;  Free- 
man Y.  NatunuU  Benefit  Soc,  5  N.  Y.  State  Rep.  82. 

§  174.  Attempting  luicide. — A  person  who,  with  intent  to 
take  his  own  life,  commits  upon  himself  any  act  dangerous  to 
human  life,  or  which,  if  committed  upon  or  toward  another  per- 
son followed  by  death  as  a  consequence,  would  render  the  perpe- 
trator chargeable  with  homicide,  is  guilty  of  attempting  suicide. 

§  175.  Aiding  luicide. — A  person  who  willfully,  in  any  man- 
ner, advises,  encourages,  abets  or  assists  another  person  in  taking 
the  latter's  life^  is  guilty  of  manslaughter  in  the  first  degree. 

If  a  person  commits  suicide  in  consequence  of  the  advice  of  another  so  to 
do,  the  counselor  is  guilty  of  murder.  Com,  ▼.  Bowen,  2  Wheeler  Cr.  Cas. 
226;  13  Mass.  356;  Com.  ▼.  Mink,  128  id.  422. 

If  two  persons  enter  into  an  agreement  to  commit  suicide  together  and  the 
means  employed  to  produce  death  prove  fatal  to  one  only  the  Borvivor  is 
guilty  of  murder.    Regina  v.  Jeseup,  10  Crim.  Law  Mag.  862. 

§  176.  Abetting  an  attempt  at  suicide.— A  person  who 
willfully,  in  any  manner,  encourages,  advises,  assists  or  abets 
another  person  in  attempting  to  take  the  latter's  life,  is  guilty  of 
a  felony. 

See  Blackburn  v.  State,  23  Ohio  St.  146;  Com.  v.  Bown,  18  Mass.  856. 
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§  177.  Incapacity  of  perion  aided  no  defenie.— It  is 

not  a  defense  to  a  prosecution  under  either  of  the  last  two  sec- 
tionSy  that  a  person  who  took,  or  attempted  to  take,  his  own  life, 
was  not  a  person  deemed  capable  of  committing  crime. 

§  178.  Puniihment  of  attempting  suicide.— Every  per- 
son guilty  of  attempting  suicide  is  guilty  of  felony,  punishable  by 
imprisonment  in  a  state  prison  not  exceeding  two  years,  or  by  a 
fine  not  exceeding  one  thousand  dollars,  or  both. 

Blackburn  ▼.  8tate,  23  Ohio  St.  146;  Darrow  v.  Family  Fund  Society,  42 
Han,  245;  affirmed,  116  N.  Y.  542. 

This  section  presumes  sanity.  Matter  of  Card,  28  State  Rep.  529.  Bat  see 
40  Alb.  L.  J.  22;   W(^ffv.  Conn.  Mut.  Life,  2  Flipp.  358. 

In  Coyle  v.  Com,,  100  Penn.  St.  573;  2  L^wson  Cr.  Def.  441,  it  was  held  that 
an  attempt  at  saicide  raises  no  presumption  of  insanity. 

That  suicide  per  ae  proves  nothing  in  relation  to  the  mental  state  of  the  per* 
petrator  is  well  settled.  Ordronaux,  Jud.  Asp.  of  Ins.,  XXXVI;  Terry  ▼.  Lffe 
Ina,  Co.,  2  Bige.  31;  affirmed,  15  .Wall.  580;  Covereton  v.  Conn,  Mut.  Life  Ins. 
Co,,  4  Bige.  169;  Coffey  v.  Home  Life  Ins.  Co.,  id.  224;  Phadenhauer  v.  GcT" 
mania  Life  Ins.  Co.,  5  id.  508;  MeClure  v.  Mut,  Life  Ins,  Co.,  4  id.  820. 


CHAPTER  11. 

HOMICIDE. 


6acnoN  179.  Homicide  defined. 

180.  Different  kinds  of  homicide. 

181.  What  proof  of  death  is  required. 

182.  Common -law  petit  treason  is  homicide. 

183.  Murder  in  first  degree  defined. 
183a.  Murder  in  the  first  degree. 

184.  Murder,  second  degree. 

185.  Duel  fought  out  of  this  state, 

186.  Punishment  of  murder  in  first  degree,  how  punished. 

187.  Murder  in  second  degree,  how  punished. 

188.  Manslaughter  defined. 

189.  Manslaughter  in  the  first  degree. 

190.  Killing  unborn  quick  child. 

191.  Killing  anborn  quick  child,  by  administering  drugs,  eto. 

192.  Manslaughter  in  first  degree,  how  punished. 

193.  Manslaughter  in  second  degree. 

194.  Women  taking  drugs,  etc. 

195.  By  negligent  use  of  machinery. 

196.  Owner  of  animals. 

197.  Killing  by  overloading  passenger  vessel. 

198.  Liability  of  persons  in  charge  of  steamboats. 

199.  Liability  of  persons  in  charge  of  steam  engines. 
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Sbction  200.  Liability  of  pbysiciaDs. 

201.  Liability  of  persons  making  or  keeping  gunpowder  oontniy  to 

law. 

202.  Punishment  of  manslaughter  in  second  degree. 

203.  Homicide,  when  excusable. 

204.  Justifiable  homicide. 

205.  Justifiable  homicide. 

§  179.  Homicide  defined. — Homicide  is  the  killing  of  one 

human  being  by  the  act,  procurement  or  omission  of  another. 

See  FitzgerrM  v.  People,  87  N.  Y.  413;  People  ▼.  OreenvaU,  45  id.  523; 
Buel  y.  People,  78  id.  498,  where  the  history  of  the  statutes  in  reference  to 
murder  is  given. 

§  180.  Different  kinds  of  homicide.  —  Homicide  ia  either 

1.  Murder; 

2.  Manslaughter; 

3.  Excusable  homicide  ;  or, 

4.  Justifiable  homicide. 

The  various  statutory  changes  in  the  definition  of  the  crime  of  murder  have 
not  abrogated  the  common- law  counts  in  indictments  for  that  crime.  People 
V.  Oiblin,  114  N.  Y.  196;  7  N.  Y.  Cr.  Kep.  130. 

§  181.  What  proof  of  death  is  required. — No  person 
can  be  convicted  of  murder  or  manslaughter  unless  the  death  of 
the  person  alleged  to  have  been  killed  and  the  fact  of  killing  by 
the  defendant,  as  alleged,  are  each  established  as  independent 
facts;  the  former  by  direct  proof  and  the  latter  beyond  a  reason- 
able doubt. 

See  Whart.  Homicide  (2d  ed.),  §  628;  Whart.  Crim.  Law  (7th  ed.),  §  746; 
Bish.  Crim.  Proc.,  g§  1070,  1071;  78  Am.  Dec.  248. 

No  person  can  be  convicted  of  a  felony  unless  the  corpus  delicti  be  first 
shown.  Plunkefe  Case,  3  C.  H.  Rec.  137;  Ruloffv,  People,  18  N.  Y.  179;  re- 
versing, 3  Park.  401 ;  Peopley.  WUson/id.  199;  People y.  Beckmth,\O^^.Y,^ 

An  uncorroborated  confession  made  out  of  court,  without  other  proof  of  the 
corpus  delicti,  will  not  justify  a  conviction.  People  v.  Hennessy,  15  Wend.  147; 
People  V.  BadgUy,  16  id.  53;  MattJiews  v.  State,  55  Ala.  187;  28  Am.  Rep.  698; 
State  V.  German,  54  Mo.  526;  14  Am.  Rep.  481. 

The  finding  of  the  dead  body  is  sufficient  additional  proof  to  warrant  a  con* 
viction  on  a  confession  under  §  395,  Code  Crom.  Proc.  People  v.  Deaons,  109  N. 
Y.  374;  16  N.  E.  Rep.  676,  note. 

The  corpus  delicti  must  be  shown  beyond  a  reasonable  doubt.  People  v. 
Schryter,  42  N.Y.  1;  1  Am.  Rep.  480;  overruling,  Pattersons.  People,  i& 
Barb.  625;  Davis'  Case,  3  C.  H.  Rec.  45.  Contra,  Lee  v.  State,  76  Ga.  498. 

The  corpus  delicti  in  homicide  has  two  components,  namely,  death  as  the  re- 
sult, and  the  criminal  agency  of  another  as  the  cause.  There  must  be  direct 
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proof  of  the  one  or  the  other;  bat  if  one  be  proved  by  direct  evidence,  the 
other  may  be  established  by  circumstances.    People  v.  Bennett ^  49  N.  Y.  137. 

This  section  applies  to  the  trial  of  an  indictment  for  murder,  alleged  to  have 
been  committed  before  the  passage  of  the  Penal  Code,  but  tried  thereafter. 
PeopU  V.  BeckwUK  108  N.  Y.  68;  7  N.  Y.  Cr.  Rep.  146. 

This  section  does  not  require  direct  proof  of  the  identity  of  the  victim,  but 
only  of  the  death.  Identity  is  not  included  in  the  corpus  delicti  and  is  left 
open  to  circumstantial  evidence.  People  v.  Palmer,  109  N.  Y.  110;  reversing 
46  Hun,  479. 

The  death  having  been  alleged  to  be  due  to  a  wound  inflicted  by  a  bullet,  it 
is  immaterial  whether  this  was  the  direct  or  mediate  cause  of  death.  People 
V.  Minieei,  12  State  Rep.  720. 

Sufficiency  of  '*  direct  proof."    People  v.  Becktcith,  108  N.  Y.  68. 

Evidence  of  a  coroner  and  a  doctor,  that  the  body  of  the  dec.eased  was  taken 
to  the  morgue,  where  an  inquest  was  held,  and  stating  his  name,  is  admissible 
to  prove  the  fact  of  death.     State  v.  Moran  (Oreg.),  14  Pac.  Rep.  419. 

§182.  Oommon-law  petit  treason  is  homicide.  —  The 

rules  of  the  common  law,  distingnishing  the  killing  of  a  master 
by  his  servant,  and  of  a  husband  by  his  wife,  as  petit  treason,  are 
libolished ;  and  those  homicides  are  punishable,  when  not  justift* 
able  or  excusable,  as  prescribed  by  this  Code. 

§  183.  Murder  in  first  degree  defined.—The  killing  of  a 
human  being,  unless  it  is  excusable  or  justifiable,  is  murder  in  the 
first  degree  when  committed,  either 

1.  From  a  deliberate  and  premeditated  design  to  effect  the  death 
of  the  person  killed,  or  of  another ;  or, 

2.  By  an  act  imminently  dangerous  to  others,  and  evincing  a 
depraved  mind,  regardless  of  human  life,  although  without  a  pre- 
meditated design  to  effect  the  death  of  any  individual ;  or, 

3.  Without  a  design  to  effect  death,  by  a  person  engaged  in  the 
commission  of,  or  in  an  attempt  to  commit  a  felony,  either  upon 
or  affecting  the  person  killed  or  otherwise ;  or, 

4.  When  perpetrated  in  committing  the  crime  ot  arson  in  the 
first  degree. 

All  homicide  is  presumed  to  be  malicious  until  the  contrary  appears.  People 
V.  Conroy,  97  N.  Y.  62;  PeopU  v.  McLeod,  1  Hill,  877;  People  v.  Kirby,  2  Park. 
28;  People  v.  Lamb,  2  Abb.  Pr.  (N.  S.)  148. 

Prosecution  must  show  grade  of  offense.     Stakes  v.  People^  53  N.  Y.  164. 

If  indictment  contains  a  plain  and  concise  statement  of  the  act  constituting 
the  crime,  and  the  proof  as  to  the  manner  in  which  it  was  perpetrated,  brings 
it  within  one  of  the  statutory  definitions  of  murder  in  the  first  degree,  the 
requirements  of  the  law  are  sufficiently  met.     People  t.  Oiblin,  115  N.  Y.  198, 
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On  the  trial  of  an  indictment  for  murder,  after  A.,  who  had  witnessed  the 
homicide,  had  testified  to  the  circumstances  attending  it,  and  had  shown  in  his 
testimony  r^  disposition  to  favor  the  prisoner,  the  district  attomej,  for  the  pur- 
pose of  refreshing  his  recollection,  asked  him  if  he  had  not  previously^  testified 
to  certain  other  facts  specified;  A.  admitted  that  he  had,  and  ui>on  being  asked 
if  it  was  true,  answered  that  it  was.  HM,  that  the  method  pursued  to  refresh 
the  witness'  recollection  was  proper.     People  v.  Kelly ^  118  N.  Y.  647. 

On  the  trial  of  an  indictment  for  murder,  a  witness  for  the  people,  in  giving 
a  conversation  had  with  the  prisoner  at  the  jail,  will  not  be  allowed  on  cross- 
examination  to  state  a  prior  declaration  not  claimed  to  be  part  of  the  conversa- 
tion already  given.     Moeit  v.  People,  85  N.  Y.  878;  28  Hun,  60. 

Evidence  that  the  prisoner  was  unmoved  at  the  murder  of  his  wife  is  com- 
petent evidence  against  him  on  his  trial  as  her  murderer.  Oreenfleld  v.  Peopte, 
85  N.  Y.  75;  89  Am.  Rep.  636. 

The  reputation  of  the  person  killed  for  quarrelsomeness  and  bad  temper 
may  be  shown,  and  that  he  was  the  assailant.  Abbott  v.  People,  86  N.  Y.  460; 
People  V.  Lamb,  2  Abb.  Pr.  (N.  S.)  148,  154. 

As  to  u»e  of  photographs  as  evidence,  see  81  Gent.  L.  J.  414;  12  Grim.  Law 
Ma^r.  (JOO;  People  v.  Jtickson,  111  N.  Y.  362;  People  v.  Smith,  121  id.  579. 

In  People  v.  Carlton,  115  N.  Y.  618,  the  court  refused  to  charge  that  it  was 
the  duty  of  an  officer  to  give  notice  of  an  intention  to  make  an  arrest^  before 
using  or  attempting  to  use  violence,  and  if  without  giving  such  notice  the  de- 
ceased, a  police  officer,  struck,  or  attempted  to  strike,  defendant,  or  to  take  him 
into  custody,  the  defendant  had  a  right  to  resist,  and  if  in  so  doing  he  killed 
the  officer,  he  could  not  be  convicted  of  murder  in  the  first  degree;  lUld,  no 
error;  that  in  the  circumstances  the  homicide  was  neither  justifiable  nor  ex- 
cusable, and  if  deliberately  and  designedly  committed  was  murder  in  first 
degree. 

8ubdiv.  1.  While  there  must  l)e  deliberation  as  well  as  premeditation,  if  the 
killing  is  not  the  instant  effect  of  impulse,  if  there  is  any  hesitation  or  doubt 
to  overcome,  a  choice  made  as  the  result  of  thought,  however  short  the  strug- 
gle, it  is  sufficient  to  characterize  the  crime.  Leighton  v.  People,  88  N.  Y.  117; 
10  Abb.  N.  C.  261;  People  v.  WaluDorth,  4  N.  Y.  Gr.  Rep.  855,  860;  People  v. 
Beckwith,  108  N.  Y.  868;  108  id.  67;  People  v.  Brunt,  11  N.  Y.  State  Rep.  60; 
108  N.  Y.  656;  People  v.  Majone,  91  id.  211;  12  Abb.  N.  G.  187;  Peoj^  v.  CUvrk, 
7  N.  Y.  385;  People  v.  Druse,  5  N.  Y.  Gr.  Rep.  11;  People  v.  Clark,  2  Edm, 
Sel.  Gas.  273;  People  v.  Sullivan,  id.  277. 

In  People  v.  Hawkins,  109  N.  Y.  408,  the  court  in  defining  "deliberation" 
charged:  **  All  that  the  law  requires  is  this,  that  there  should  be  some  reflection 
and  some  thought  that  precedes  the  blow.  If  there  is  thought,  if  there  is  reflec- 
tion on  the  act,  and  if  there  is  a  choice  and  a  determination  as  the  result  of  these 
mental  actions  then  there  is  sufficient  deliberation  within  the  law;"  held,  no 
error. 

What  evidence  of  premeditation  and  deliberation  must  be  given  to  authorize 
submission  of  question  to  jury,  see  People  v.  Conroy,  97  N.  Y.  62;  People  v. 
Brunt,  11  State  Rep.  60;  People  v.  Beacons,  109  N.  Y.  378-379;  People  v. 
Cornetti,  92  id.  85;  People  v.  Divine,  1  Edm.  Sel.  Gas.  594. 

When  it  appears  that  the  prisoner  had  time,  during  the  dispute  which 
resulted  in  the  killing,  not  only  to  form  the  purpose  in  his  mind  to  take  the 
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life  of  his  victim,  but  to  aDOOUDce  to  him  that  intention  before  carrying  it 
into  effect,  it  is  sufficient  to  bring  it  within  the  rule  requiring  premeditatioD 
and  deliberation.     PeopU  v.  Kiernan,  4  N.  Y.  Cr.  Rep.  88;  101  N.  Y.  618. 

When  evidence  insufficient  to  sustain  verdict,  see  People  v.  Mangano,  29 
Hun,  259;  1  N.  Y.  Cr.  Rep.  211. 

Evidence  considered  and  held  sufficient  to  sustain  verdict.  People  v.  Lemi, 
7  N.  Y.  Cr.  Rep.  140;  PeopU  v.  Deacons,  109  N.  Y.  374;  People  v.  Beekmth, 
103  id.  360;  People  v.  Trezza,  125  id.  740;  People  v.  Wilson,  141  id.  185. 

Subdiv.  2.  See  People  v.  Jlayes,  1  Edm.  Sel.  Cas.  582;  People  v.  Doyle,  2  id. 
258. 

Subdiv.  8.  The  killing  of  any  human  being,  while  engaged  in  the  commission 
of  any  felony,  is  murder  in  the  first  degree,  whether  the  felony  was  committed 
upon,  or  effected  by,  any  person,  or  concerned  property  only.  People  v.  Green- 
waU,  115  N.  Y.  533.     See  FiUgerrold  v.  People,  87  id.  413. 

Notwithstanding  that  the  act  which  produced  death  was  not  intended  to 
kill.     People  v.  Cole,  2  N.  Y.  Cr.  Rep.  109. 

Where  the  evidence  showed  that  the  death  charged  was  caused  by  the  act 
of  defendant  while  he  was  attempting  to  escape  from  jail  where  he  was  con- 
fined upon  a  charge  of  felon3r,  it  tended  to  establish  that  the  death  occurred 
while  defendant  was  attempting  to  commit  a  felony,  he  was  guilty  of  murder, 
first  degree.     People  v.  Johnson,  110  N.  Y.  135. 

Whether,  when  death  ensues  in  consequence  of  the  conunission  or  attempt 
to  commit  an  assault  under  Penal  Code,  section  218,  subd.  4,  the  assailant  is 
euilty  of  murder  in  the  first  dc^ee  under  above  clause,  quere.  People  v. 
Siceeney,  4  N.  Y.  Cr.  Rep.  283,  284;  41  Hun,  840. 

Indictment  drawn  in  the  common-law  form  sustained  by  proof  of  a  killing 
in  the  perpetration  of  a  felony  will  justify  a  conviction  of  murder  in  the  first 
degree.     PeopU  v.  OiUin,  115  N.  Y.  198. 

The  indictment  need  not  state  the  circumstances  constituting  the  offense. 
People  V.  Omin,  115  N.  Y.  196.     But  see  PeopU  v.  GoU,  2  N.  Y.  Cr.  Rep.  112. 

Intent  to  kill  need  not  be  alleged.  Gax  v.  PeopU,  80  N.  Y.  502;  Ridof  v. 
Pea^^,  45  id.  21S;  Duel  v.  PetypU,  78  id.  492.  It  is  sufficient  to  allege  that  it 
was  done  feloniously,  with  malice  aforethought,  and  contrary  to  the  form  of 
the  statute.     People  v.  Conroy,  97  N.  Y.  62. 

Subdiv.  4.  In  PeopU  v.  Oreenwall,  115  N.  Y.  524,  Earl,  J.,  says :  "Why 
subdivision  4  was  added  cannot  certainlv  be  perceived.  Its  grammatical 
structure  is  such  as  to  lead  us  to  suppose  that  it  was  added  by  some  one  after 
the  prior  portions  of  the  section  had  been  drafted  and  completed  bv  another. 
The  draftsman  of  subdivision  4  clearly  did  not  have  a  clear  comprehension  of 
the  force  and  effect  of  the  prior  subdivision.  It  may  have  been  intended  to 
make  the  crime  murder  in  the  first  degree  in  case  a  human  being  was  burned 
to  death  in  consequence  of  the  crime  of  arson  in  the  first  degree." 

§  183a.  Murder  in  the  first  degree. —  A  person  who  wilfully, 
by  loosening,  removing  or  displacing  a  rail,  or  by  any  other  inter- 
ference, wrecks,  destroys  or  so  injures  any  car,  tender,  locomotive 
or  railway  train,  or  part  thereof,  while  raovinff  upon  any  railway 
in  this  state,  whether  operated  by  steam,  electricity  or  other 
motive  power,  as  to  thereby  cause  the  death  of  a  human  being,  is 
guilty  01  murder  in  the  fii-st  degree,  and  punishable  accordingly. 

Added  by  chap.  648  of  1897.     In  effect  May  18,  1897. 

§184.  Murder  second  degree. —  Such  killing  of  a  human 
being  is  murder  in  the  second  degree,  when  committed  with  a 
design  to  effect  the  death  of  tlic  ])ur8on  killed,  or  of  another,  but 
without  deliberation  and  preinedititiini. 
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Upon  an  indictment  for  murder  in  the  common-law  form  the  prisoner  may 
be  convicted  of  murder  in  the  second  degree.  Kttfe  y.  People,  40 'S.  Y.  848; 
People  ▼.  Thompson,  41  id.  1. 

A  prisoner  cannot  be  convicted  of  murder  in  second  degree  except  it  be 
brought  within  statutory  definition  of  that  crime.  People  v.  Skeeharif  49  Barb. 
217. 

To  constitute  murder  in  the  second  degree  there  must  be  an  intent  to  do 
bodily  harm  to  some  one,  though  the  act  be  immediately  dangerous  to  others. 
People  v.  Sheriff  of  Weeteheeter,  1  Park.  659;  10  N.  Y.  Leg.  Obs.  278. 

Upon  the  trial  of  an  indictment  for  murder,  where  the  evidence  was  con- 
flicting,  the  court  charged  that  the  jury,  if  they  believed  the  evidence 
offered  by  the  people  to  be  true,  would  be  justified  in  finding  the  prisoner 
guilty  of  murder  in  the  second  degree.  Held,  error;  that  the  existence  of  the 
Intent  to  kill  was  a  question  to  be  determined  by  the  jury  from  all  the  facts 
and  circumstances.     McKenna  v.  People,  81  N.  Y.  860. 

It  is  necessary  under  this  statute  that  there  should  be  an  intent  to  kill;  but 
the  statute  does  not  require  that  that  intention  should  be  the  result  of  pre* 
deliberation;  it  may  be  formed  upon  the  instant.  People  v.  Waltoorth,  4  N. 
T.  Cr.  Rep.  373. 

Evidence  sufficient  to  sustain  verdict.  People  v.  Donovan,  3  N.  Y.  Cr.  Rep.  79. 

§  185.  Duel  fought  out  of  this  state. —  A  pereon  who,  by 
previous  appointment  made  within  the  state,  fights  a  duel  with- 
out the  state,  and  in  so  doing  inflicts  a  wound  upon  his  antagonist, 
whereof  the  person  injured  dies  ;  or  who  engages  or  participates 
in  sucli  a  duel,  as  a  second  or  assistant  to  either  party,  is  guilty  of 
murder  in  the  second  degree,  and  may  be  indicted,  tried  and  con- 
victed in  any  county  of  this  state. 

See  §§  280,  240,  post;  Code  Crim.  Proc.,  §  133. 

§  186.  Punishment  of  murder  in  first  degree.— Murder 

in  the  first  degree  is  punishable  by  death. 

See  Code  Crim.  Proc,  §g  491-509. 

§  1 87.  Murder  in  second  degree,  how  pimished. — Murder 
in  the  second  degree  is  punishable  by  imprisonment  for  the 
offender's  natural  life. 

§  188.  Manslaughter  defined. —  In  a  case  other  than  one  of 
those  specified  in  sections  one  hundred  and  eighty-three,  one 
hundred  and  eighty-four  and  one  hundred  and  eighty-five,  homi- 
cide, not  being  justifiable  or  excusable,  is  manslaughter. 

A  homicide  may  only  be  classed  as  manslaughter  when  there  is  no  design  to 
kill.     People  v.  Beckmth,  108  N.  Y.  360. 
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Where  there  is  an  intent  to  take  life,  the  crime  is  murder  in  the  first  degree 
unless  there  are  circamstances  that  redace  the  crime  to  manslaughter.  PeO" 
pie  y.  Waltz,  50  How.  204. 

Manslaughter  may  be  committed  by  acts  of  a  person  who  at  the  time  had  no 
Intent  to  wound  or  inflict  grievous  bodily  harm.  People  v.  CoU^  2  N.  T.  Cr. 
Rep.  113;  PeopiU  v.  McCarthy,  110  N.  Y.  316. 

If  one  be  killed,  even  accidentally,  through  the  instrumentality  of  another, 
who  is  engaged  in  an  unlawful  act,  the  killing  amounts  to  manslai^ghter. 
Ooodmn*8  Caee,  5  C.  H.  Rec.  52. 

^ny  killing  without  design  to  cause  death  is  manslaughter,  unless  justifi- 
able or  excusable.  People  v.  Attain,  1  Park.  291;  People  y.  EdmmiU,  2  Park. 
228;  McCann  v.  People,  6  id.  620. 

Heat  of  passion  reduces  the  grade  of  homicide  to  manslaughter.  Wileon  y. 
People,  4  Park.  619. 

Death  from  fighting  is  manslaughter,  though  unintentional.  Goodwin* 8 
Com,  6  C.  H.  Rec.  9;  BeaVs  Case,  id.  59;  PaUereon'e  Case,  8  id.  145; 
People  V.  Sullivan,  7  N.  Y.  396. 

Survivor  in  a  prize  fight  is  guilty  of  manslaughter.  People  v.  Tannan,  4 
Park.  514. 

Where  a  mutual  combat  has  been  for  the  moment  terminated,  and  a  fatal 
blow  is  afterward  struck,  the  question  Is,  whether  there  has  been  a  sufficient 
time  to  cool,  not  whether  in  point  of  fact  he  remained  in  the  heat  of  anger. 
People  V.  SuUivan,  7  N .  Y.  896. 

If  two  persons  be  engaged  in  an  affray,  and  life  be  unnecessarily  taken  by  a 
third,  who  interferes  to  preserve  the  peace,  it  is  manslaughter.  People  v.  Cole^ 
4  Park.  85. 

An  unnecessary  killing  amounts  to  manslaughter  where  the  act  is  only  a 
trespass.    People  v.  Devine,  1  Edm.  Sel.  Cas.  594. 

Carelessly  killing  another  by  discharging  a  gun  into  the  highway  in  night- 
time is  manslaughter.     People  v.  Fuller,  2  Park.  16. 

Killing  of  an  adulterer  by  the  husband,  not  in  the  act  of  adultery,  is  man. 
slaughter.     People  v.  Ryan,  2  Whart.  C.  C.  47. 

Death  by  abortion  is  manslaughter,  unless  the  child  has  quickened.  Evane 
V.  Peoj^,  49  N.  Y.  86. 

Under  an  indictment  for  manslaughter,  the  prisoner  could  be  convicted  of 
any  degree  of  the  offense.     People  v.  Butler,  3  Park.  377. 

§  189.  Manslaughter  in  the  first  degree. —  Such  homicide 
is  manslaughter  in  the  first  degree,  when  committed  without  a 
design  to  effect  death,  either 

1.  By  a  pers(»n  engaged  in  committing,  or  attempting  to  com* 
mit,  a  misdemeanor,  affecting  the  person  or  property,  either  of 
the  person  killed,  or  of  another  ;  or, 

2.  In  the  heat  of  passion,  but  in  a  cruel  and  unusual  manner 
or  by  means  of  a  dangerous  weapon. 

One  who  causes  the  death  of  another  by  an  unlawful  assault  may  be  convicted 
ctf  manslaughter  in  first  degree.     People  v.  McKeon,  31  Hun,  449. 
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In  order  to  const! tnte  the  crime  of  manslaughter  in  the  first  degree  it  must 
be  shown  that  the  prisoner  was  committing  or  attempting  to  commit  some 
other  offense  than  that  of  intentional  violence  upon  the  person  killed.  Pe<h 
pie  V.  Butler,  3  Park.  377;  Darry  v.  People.  10  N.  Y.  120;  2  Park.  606;  PeopU 
V.  Rector,  19  Wend.  569. 

Homicide  in  committing  or  attempting  to  commit  a  misdemeanor  is  man** 
slaughter  in  the  first  degree.  People  v.  Rector,  19  Wend.  569. 

Where  the  killing  is  done  in  the  heat  of  passion,  while  parties  are  engaged 
in  a  personal  affray  or  otherwise.  People  v.  SuUimn,  7  N.  Y.  896;  Patterson' 9 
Case,  3  C.  H.  Rec.  145;  PeapU  y.  Cole,  4  Park.  35;  People  v.  Johnwn,  2  id. 
291;  People  v.  Ilammill,  id.  223;  JfcCann  v.  People,  6  id.  629;  People  v. 
Sheriff,  etc.,  I  id.  659;  Buel  v.  People,  78  N.  Y.  492,  500;  Foster  v.  People,  50 
id.  598. 

§  190.  Killing  unborn  quick  chilcL—  The  willful  killing  of 
an  unborn  quick  child,  by  any  injury  committed  upon  the  person 
of  the  mothei:  of  such  child,  is  manslaughter  in  the  first  degree. 

See  SS  294-297  and  notes. 

To  procure  with  the  consent  of  the  mother  an  abortion  before-  quickening 
was  not  a  crime  at  common  law.  Mitfhell  v.  Com.,  78  Ky.  204;  39  Am.  Rep. 
229;  Com.  v.  Parker,  9  Mete.  263;  Smith  v.  State,  33  Me.  48. 

Contra,  Mills  v.  Com.,  13  Penn.  St.  633. 

A  woman  is  **  quick  with  child "  from  the  period  of  conception  and  the 
commencement  of  gestation  but  is  onlv  "  pregnant  with  a  quick  child  "  when 
the  child  has  become  quickened  in  the  womb.     Etans  v.  People,  49  N.  Y.  89. 

In  an  indictment  the  phrase  "quick  with  child "  is  equivalent  to  "  pregnant 
woman."     Eckhart  v.  People,  83  N.  Y.  462;  38  Am.  Rep.  462. 

§  191.  'K'^in^g  unborn  quick  child  by  administering 
()xi2g8,  etc. —  A  person  who  provides  supplies,  or  administers  to 
a  woman,  whether  pregnant  or  not,  or  who  prescribes  for,  or 
advises  or  procures  a  woman  to  take  any  medicine,  drug,  or  sub- 
stance, or  who  uses  or  employs,  or  causes  to  be  used  or  employed, 
any  instrument  or  other  means,  with  intent  thereby  to  procure 
the  miscarriage  of  a  woman,  unless  the  same  is  necessary  to  pre- 
serve her  life,  in  case  the  death  of  the  woman,  or  of  any  quick 
child  of  which  she  is  pregnant,  is  thereby  produced,  is  guilty  of 
manslaughter  in  the  first  degree. 

See  Lohman  v.  People,  1  N.  Y.  379;  2  Barb.  216;  People  v.  Stockliam,  1 
Park.  424;  Evans  v.  People,  49  X.  Y.  86;  Peoples .  McOonegal,  17  N.  Y.  Supp. 
148. 

§  192.  Manslaughter  in  first  degree,  how  punished.— 

Manslaughter  in  the  first  degree  is  punishable  by  imprisonment 
for  a  term  not  exceeding  twenty  years.  [^In  effect  as  amended 
May  17,  1892. 
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§  193.  Manslaughter  in  second  degree.—  Sach  homicide 
is  manBlaughter  in  the  second  degree,  when  committed  without  a 
design  to  effect  death,  either 

1.  By  a  person  committing  or  attempting  to  commit  a  trespass, 
or  other  invasion  of  a  private  right,  either  of  the  person  killed, 
or  of  another,  not  amounting  to  a  crime;  or 

2.  In  the  heat  of  passion,  but  not  by  a  dangerous  weapon  or  bj 
the  use  of  means  either  cruel  or  unusual;  or, 

8.  By  any  act,  procurement  or  culpable  negligence  of  any 
person,  which,  according  to  the  provisions  of  this  chapter,  does 
not  constitute  the  crime  of  murder  in  the  first  or  second  degree, 
nor  manslaughter  in  the  first  degree. 

See  §  202,  post;  People  v.  McCarthy,  47  Hun,  491. 

An  indictment  for  manslaughter  by  culpable  negligence  giving  tlie  time  of 
the  commission  of  the  offense,  the  place  within  the  jurisdiction  of  the  court 
and  the  circumstances  there  enumerated  in  the  statute,  lUld  sufficient.  People 
v.  Buddermeek,  108  N.  Y.  496;  6  N.  T.  Cr.  Rep.  69. 

Where  the  employee  of  a  corporation  is  indicted  for  manslaughter  by  cul- 
pable negligence  causing  death,  it  is  no  excuse  that  his  negligence  arose  from 
his  obedience  to  the  instructions  of  his  superior  officer,  which  were  in  violation 
of  the  rules.     People  v.  Melius^  1  N.  Y.  Cr.  Rep.  89. 

If  upon  a  trial  for  murder  there  is  evidence  or  inferences  arising  from  the 
evidence,  which  might  bring  the  case  within  the  crime  of  manslaughter,  it  is 
the  duty  of  the  court  to  so  charge  the  jury  and  to  point  out  the  particular 
facts  and  states  of  mind  which  the  jury  must  find  to  have  existed  to  bring 
the  homicide  within  the  crime.  In  such  a  case  it  is  error  to  read  to  the  jury 
the  section  of  the  Penal  Code  defining  manslaughter  preceding  the  reading  by 
the  remark  that  the  court  did  not  see  the  applicability  of  the  sections  to  the 
case.     People  v.  Eego,  36  Hun,  129;  3  N.  Y.  Cr.  liep.  275. 

§  194.  Women  taking  drugs,  etc.  —  A  woman  qniek  with 
child,  who  takes  or  uses,  or  submits  to  the  use  of  any  drug,  medi- 
cine, or  substance,  or  any  instrument  or  other  means  with  intent 
to  produce  her  own  miscarriage,  unless  the  same  is  necessary  to 
preserve  her  own  life,  or  that  of  the  child  whereof  she  is  preg- 
nant, if  the  death  of  such  child  is  thereby  produced,  is  guilty  of 
manslaughter  in  the  second  degree. 

§  195.  By  negligent  use  of  machinery.  — A  person  who, 
by  any  act  of  negligence  or  misconduct  in  a  business  or  employ- 
ment in  which  he  is  engaged,  or  in  the  use  or  management  of  any 
machinery,  animals,  or  property  of  any  kind,  intrusted  to  his 

care,  or  under  his  control,  or  by  any  unlawful,  negligent  or  reck- 
13 
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less  act,  not  specified  by  or  coming  within  the  foregoing  provi- 
sions of  this  chapter,  or  the  provisions  of  some  other  statute, 
occasions  the  death  of  a  human  being,  is  guilty  of  manshtughter 
in  the  second  degree. 

V.  §  19G.  Owner  of  animals.  — If  the  owner  of  a  mischievous  | 
animal,  knowing  its  propensities,  willfully  suffers  it  to  goat  large, 
or  keeps  it  without  ordinary  care,  and  the  animal,  while  so  at 
large,  and  not  confined,  kills  a  human  being,  who  has  taken  all 
the  precautions  which  the  circumstances  permitted,  to  avoid  the 
animal,  the  owner  is  guilty  of  manslaughter  in  the  second  degree. 

See  §  640,  subd.  11,  post. 

§197.  Killing   by  overloading  passenger  vesseL — A 


person  navigating  a  vessel  for  gain,  who  willfully  or  negligently 

receives  so  many  passengers,  or  such  a  quantity  of  other  lading 

on  board  the  vessel  that,  by  means  thereof,  the  vessel  sinks,  or  ia 

overset  or  injured,  and  thereby  a  human  being  is  drowned  or 

otherwise  killed,  is  guilty  of  manslaughter  in  the  second  degree. 

Endangering  human  life  by  willfuHy  or  negligently  overloading  passenger 
veFsel  is  misdemeanor;  post,  §  359. 

§  1 98.  Liability  of  persons  in  charge  of  steamboats.  — 

A  person  having  charge  of  a  steamboat  used  for  the  conveyance 
of  passengers,  or  of  a  boiler  or  engine  thereof,  who,  from 
ignorance,  recklessness  or  gross  neglect,  or  for  the  purpose  of 
excelling  any  other  boat  in  speed,  creates  or  allows  to  be  created, 
such  an  undue  quantity  of  steam  as  to  burst  the  boiler,  or  other 
apparatus  in  which  it  is  generated  or  contained,  or  to  break  any 
apparatus  or  machinery  connected  therewith,  whereby  the  death 
of  a  human  being  is  occasioned,  is  guilty  of  manslaughter  in  the 
second  degree. 

See  §§  360-863,  post. 

§  199.  Liability  of  persons  in  charge  of  steam  engines.— 


An  engineer  or  other  person,  having  charge  of  a  steam  boiler, 
steam  engine,  or  other  apparatus  for  generating  or  applying 
steam,  employed  in  a  boat  or  railway,  or  in  a  manufactory,  or  in 
any  mechanical  works,  who  willfully,  or  from  ignorance  or  gross 
neglect,  creates,  or  allows  to  be  created,  such  an  undue  quantity 
of  steam  as  to  burst  the  boiler,  engine  or  apparatus,  or  to  cause 
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any  other  accident,  whereby  the  death  of  a  human  being  is  pro- 
duced, is  guilty  of  manslaughter  in  the  second  degree. 

See  §§  860-^2,  424,  post, 

§  200.  Liability  of  physicians.  —  A  physician  or  snrgeon, 
or  person  practicing  as  such,  who,  being  in  a  state  of  intoxication, 
without  a  design  to  effect  death,  administers  a  poisonous  drug  or 
medicine,  or  does  any  other  act  as  a  physician  or  surgeon,  to 
another  person,  which  produces  the  death  of  the  latter,  is  guilty 
of  manslaughter  in  the  second  degree. 

§  201.  Liability  of  persons  Tnaking  or  keeping  gun« 
powder  contrary  to  law,  —  A  person  who  makes  or  keepe 
gunpowder  or  any  other  explosive  substance  within  a  city  or  vil- 
lage, in  any  quantity  or  manner  prohibited  by  law,  or  by  ordinance 
of  the  city  or  village,  if  any  explosion  thereof  occurs,  whereby 
the  death  of  a  human  being  is  occasioned,  is  guilty  of  man- 
slaughter in  the  second  degree. 
See  g§  889,  686,  645.  post, 

§  202.  Punishment  of  manslaughter  in  seoond  degree. 

Manslaughter  in  the  second  degree  is  punishable  by  imprisonment 
for  a  term  not  exceeding  fifteen  years,  or  by  a  fine  of  not  more 
than  one  thousand  dollars,  or  by  both.  [Amended;  in  effect  May 
17,  1892. 


§  203.  Homicide  when  excusable.  —  Homicide  is  excusable 
when  committed  by  accident  and  misfortune,  in  lawfully  correct- 
ing a  child  or  servant,  or  in  doing  any  other  lawful  act,  by  lawful 
means,  with  ordinary  caution,  and  without  any  unlawful  intent. 

When  killing  of  police  officer  attempting  to  arrest  defendant  not  excusable. 
F^opU  V.  Carlton,  115  N.  Y.  618. 

§  204.  Justifiable  homicide.  —  Homicide  is  justifiable  when 
committed  by  a  public  officer,  or  a  person  acting  by  his  command 
and  in  his  aid  and  assistance,  either 

1.  In  obedience  to  the  judgment  of  a  competent  court ;  or, 

2.  Necessarily,  in  overcoming  actual  resistance  to  the  execution 
of  the  legal  process,  mandate  or  order  of  a  court  or  officer,  or  in 
the  discharge  of  a  legal  duty ;  or,  \ 

3.  Necessarily,  in  retaking  a  prisoner  who  has  committed,  or 
has  been  arrested  for,  or  convicted  of  a  felony,  and  who  has 
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escaped  or  has  been  rcscaed,  or  in  arresting  a  person  who  ha» 
committed  a  felony  and  is  fleeing  from  justice ;  or  in  attempting^ 
by  lawful  ways  and  means  to  apprehend  a  person  for  a  felony 
actually  committed,  or  in,  lawfully  suppressing  a  riot,  or  in  law- 
fully preserving  the  peace. 

When  killing  of  policeman  attempting  to  arrest  defendant  not  justifiable. 
People  V.  Carlton,  115  N.Y.  618. 

§  205.  Jiistiflable  homicide.  —  Homicide  is  also  justifiable 
when  committed,  either 

1.  In  the  lawful  defense  of  the  slayer,  or  of  his  or  her  husband^ 
wife,  parent,  child,  brother,  sister,  master  or  servant,  or  of  any 
other  person  in  his  presence  or  company,  when  there  is  reasonable 
ground  to  apprehend  a  design  on  the  part  of  the  person  slain  to 
commit  a  felony,  or  to  do  some  great  personal  injury  to  the 
slayer,  or  to  any  such  person,  and  there  is  imminent  danger  of 
such  design  being  accomplished  ;  or, 

2.  In  the  actual  resistance  of  an  attempt  tg  commit  a  felony 
upon  the  slayer,  in  his  presence,  or  upon  or  in  a  dwelling  or  other 
place  of  abode  in  which  he  is. 

See  ante,  §  26;  People  v.  Waltoorth,  4  N.  Y.  Cr.  Rep.  878;  People  v.  Donald- 
son,  2  Edm.  Sel.  Cas.  78;  People  ▼.  Downs,  66  Hun,  11. 


CHAPTER  III. 

MAIMUfO. 


Sbotiok  306.  Maiming  defined  ;  how  punished. 

207.  Maiming  one's  self  to  escape  performance  of  a  duty. 

208.  Maiming  one's  self  to  obtain  alms. 

209.  What  injury  may  constitute  maiming. 

210.  Subsequent  recovery  of  injured  person,  when  a  defense^ 

§  206.  Maiming  defined ;  how  punished.  —  A  person  who 
willfully,  with  intent  to  commit  a  felony,  or  to  injure,  disfigure 
or  disable,  inflicts  upon  the  person  of  another  an  injury  which,. 

1.  Seriously  disfigures  his  person  by  any  mutilation  thereof ;  or, 

2.  Destroys  or  disables  any  member  or  organ  of  his  body ;  or, 

3.  Seriously  diminishes  his  physical  vigor  by  the  injury  of  any 
member  or  organ, 
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Is  guilty  of  maiming,  and  is  punishable  by  imprisonment  fur 
a  term  not  exceeding  fifteen  years.  The  infliction  of  the  injury 
is  presumptive  evidence  of  the  intent.  [Amended;  in  effect  May 
17, 1893. 

See  Foster  y.  People,  50  N.  Y.  598;  God^ey  v.  PeopU,  63  id.  307;  ButJca  v. 
Peofie,  4  Han,  481;  TuJUy  v.  Pe<^,  67  N.  Y.  15. 

§  207.  Maiming  one's  self  to  escape  performance  ot  a 
duty.  —  A  person  who,  with  design  to  disable  himself  from  per* 
forming  a  legal  duty,  existing  or  anticipated,  inflicts  upon  himself 
an  injary,  whereby  he  is  so  disabled,  is  guilty  of  a  felony. 

§  208.  •M'<^iT¥iiTig  one's  self  to  obtain  alms.  —  A  person 
who  inflicts  upon  himaftlf  an  injury,  such  as  if  inflicted  upon 
another  would  constitute  maiming,  with  intent  to  avail  himself 
of  such  injary,  in  order  to  excite  sympathy,  or  to  obtain  alms,  or 
any  charitable  relief,  is  guilty  of  a  felony. 

§  209.  What  injury  may  constitute  maiming.  —  To  con- 
stitute maiming,  it  is  immaterial  by  what  means  or  instrument, 
or  in  what  manner  the  injury  was  inflicted. 

§  210.  Subsequent  recovery  of  injured  .person,  when  a 

defense.  —  Where  it  appears,  upon  a  trial  for  maiming  another 
person,  that  the  person  injured  has,  before  the  time  of  trial,  so 
far  recovered  from  the  wound,  that  he  is  no  longer  by  it  dis- 
figured in  personal  appearance,  or  disabled  in  any  member  or 
organ  of  his  body,  or  affected  in  physical  vigor,  no  conviction 
for  maiming  can  be  had ;  but  the  defendant  may  be  convicted  of 
assault  in  any  degree. 


CHAPTER  IV. 
Kidnapping. 

flMmoN  211.  Kidnapping  defined. 

212.  Indictment,  where  triable 

218.  Effect  of  consent  of  injured  person. 

214.  Selling  services  of  persons  of  color. 

215.  Removing  from  this  state  persons  held  to  service  in  anothei 

state. 

216.  Penalty  imposed  on  judicial  ofilcers. 
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§  211.  Kidnapping  defined.— A  person  who  willfuUj, 
1.  Seizes,  coDfines,  inveigles  or  kidnaps  another,  with  intent  to 
canse  him,  without  authority  of  law,  to  be  secretly  confined  or 
imprisoned  within  this  state,  or  to  bo  sent  out  of  the  state,  or  to 
be  sold  as  a  slave,  or  in  any  way  held  to  service  or  kept  or  de^ 
tained  against  his  will ;  or, 

^  2.  Leads,  takes,  entices  away,  or  detains  a  child  under  the  age  of 
sixteen  years,  with  intent  to  keep  or  conceal  it  from  its  parent, 
guardian,  or  other  person  having  the  lawful  care  or  control 
thereof,  or  to  extort  or  obtain  money  or  reward  for  the  return  or 
disposition  of  the  child,  or  with  intent  to  steal  any  article  about 
or  on  the  person  of  the  child ;  or, 

3.  Abducts,  entices,  or  by  force  or  fraud  unlawfully  takes,  or 
carries  away  another,  at  or  from  a  place  without  the  state,  or  pro- 
cures, advises,  aids  or  abets  such  an  abduction,  enticing,  taking, 
or  carrying  away,  and  afterwards  sends,  brings,  has  or  keeps  such 
person,  or  causes  him  to  be  kept  or  secreted  within  this  state,  is 
guilty  of  kidnapping,  and  is  punishable  by  imprisonment  for  not 
more  than  fifteen  years. 

Subdlv.  1.  In  People  v.  DeLeon,  109  N.  Y.  228;  4  Am.  St.  Rep.  444;  affirming 
47  Hun,  808,  defendant  ivas  indicted  and  convicted  of  the  kidnapping  of  B.,  with 
intent  to  cause  her  to  be  taken  out  of  the  state  and  to  be  kept  and  detained 
against  her  will.  The  evidence  showed  that  the  defendant,  under  the  false 
pretenses  that  employment  had  been  secured  for  her  as  governess,  in  the 
family  of  one  Madame  De  Blen,  at  Panama,  induced  said  B.  to  take  passage  on 
a  steamer  for  Aspinwall,  for  the  purpose  of  engaging  in  that  service,  when,  in 
truth  and  in  fact,  said  De  Blen  was  the  keeper  of  a  house  of  prostitution  at 
Panama,  for  which  the  defendant  acted  as  her  procurer,  and  that  his  object 
and  purpose  in  inducing  the  prosecutrix  to  go  to  Panama  were  that  she  should 
become  an  inmate  of  such  house.  Held,  that  there  was  sufficient  evidence  to 
support  the  conviction. 

Procuring  the  intoxication  of  a  sailor,  with  intent  to  take  him  on  board  ship 
without  his  consent,  and  taking  him  on  board  ship,  is  kidnapping;  and  it  is 
immaterial  whether  the  person  charged  with  the  offense  did  the  acts  in  per- 
son, or  caused  them  to  be  done.    Hodden  v.  People,  25  N.  Y.  378. 

An  arrest  of  a  person  within  this  state,  by  a  private  individual,  without 
warrant,  for  the  purpose  of  taking  such  person  without  the  state,  and  followed 
by  such  abduction,  constitutes  a  kidnapping  under  the  act.  MandemUe  v. 
Guernsey,  51  Barb  99. 

Subdlv.  2.  PeopU  v.  Nmagh,  4  N.  Y.  Or.  Rep.  295;  41  Hun,  188. 

The  process  of  inveigling  or  enticing  may  be  the  work  of  timet  Carpent&r 
V.  People,  8  Barb.  603. 

Mere  persuasion  without  violence  may  amount  to  inveiglement.  Kauffman 
T.  People,  11  Hun,  82. 
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It  is  not  neceiisary  that  force  or  ill-usage  shoitld  be  exercised  to  constitute 
kidnapping.     State  v.  RoUins^  8  N.  H.  550. 

It  is  enough  to  show  that  the  mind  of  the  person  taken  was  operated  upon 
by  falsely  exciting  fears,  etc.,  and  the  age  and  condition  of  the  person  kid- 
napped should  be  considered.     Moody  v.  People,  20  111.  815. 

Where  Italian  children  were  induced  to  consent  to  come  to  America  by  being 
told  of  the  '*  beautiful  things  of  America  /'  that  they  would  have  plenty  of 
money,  etc. ;  and  thereupon  such  children  came  to  America,  heldy  that  they. 
*had  been  inveigled.  United  States  v.  Ancarola,  1  Fed.  Rep.  676;  17  Blatchf 
423. 

The  intent  is  assumed  from  the  act  itself.  People  v.  Tinsdale,  10  Abb.  Pr, 
(N.  8.)  874. 

It  need  not  be  averred  or  proven,  ^utt  v.  State ^  19  Tex.  840;  Manes  v. 
State,  20  id.  88;  Com.  v.  Brooks,  9  Gray,  299. 

When  an  act  is  in  itself  illegal  the  law  presumes  evil  intention.  State  v. 
Council^  1  Overton,  805;  People  v.  Brunnell,  18  How.  Pr.  443. 

§  212.  Indictment,  where  triable. —  An  indictment  for  kid* 
napping  may  be  'tried  either  in  the  county  in  which  the  offense 
was  committed,  or  in  any  county  through  or  in  which  the  person 
kidnapped  or  confined  was  taken  or  kept,  while  under  confine* 
ment  or  restraint. 

§  213.  Effect  of  coxisent  of  ix^fnred  person.  —  Upon  a  trial 
for  a  violation  of  this  chapter,  the  consent  thereto  of  the  person 
kidnapped  or  confined  shall  not  be  a  defense,  unless  it  appear  sat- 
isfactorily to  the  jury  that  such  person  was  above  the  age  of 
twelve  years,  and  that  the  consent  was  not  extorted  by  threats  or 
duress. 

This  section  has  no  application  to  cases  of  "inveiglement."    People  v.  JD^ 
Leon,  47  Hun,  812;  109  N.  Y.  228. 
Consent  produced  by  fraud  is  no  consent.    People  v.  DeLeon,  47  Hun,  818. 

§214.  Selling  services  of  person  of  color. — A  person 

who,  within  this  state  or  elsewhere,  sells  or  in  any  manner  trans- 
fers, for  any  term,  the  services  or  labor  of  any  person  who  has 
been  forcibly  taken,  inveigled  or  kidnapped  in  or  from  this  state, 
is  punishable  by  imprisonment  in  a  state  prison  not  exceeding  ten 
years. 

§  215.  Bemoving  from  this  state  persons  held  to  service 
in  another  state.  —  A  person  claiming  that  he  or  another  is 
entitled  to  the  services  of  a  person  alleged  to  be  held  to  labor  or 
service  in  a  state  or  territory  of  tlie  United  States  who,  except  as 
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authorized  by  special  statute,  takes  or  removes,  or  willfully  does 
any  act  tending  towards  removing  from  this  state  any  such  person, 
IB  guilty  of  felony,  punishable  by  imprisonment  in  the  state 
prison  not  exceeding  ten  years,  and  by  a  penalty  of  five  hundred 
dollars,  recoverable  in  a  civil  action  by  the  party  aggrieved. 

§  216.  Penalty  imposed  on  Judicial  officers.—  A  judge,  or 
other  public  officer  of  this  state  who  grants  or  issues  any  warrant, 
certificate  or  other  process,  in  any  proceeding  for  the  removal 
from  this  state  of  any  person  claimed  as  held  to  labor  or  service 
in  a  state  or  territory  of  the  United  States,  except  in  pursuance 
of  the  statute  of  this  state,  is  guilty  of  a  misdemeanor ;  and  in 
addition  to  the  punishment  therefor  prescribed  by  law,  he  forfeits 
five  hundred  dollars  to  the  party  aggrieved,  recoverable  in  a  civil 
action. 


CHAPTER  V. 

ASSAULTS. 


8iotzoh217.  ABsault  in  first  degree  defined.' 

218.  Assault  in  second  degree. 

219.  Assault  in  third  degree. 

220.  Assault  in  first  degree,  how  punished. 

221.  Assault  in  second  degree. 

222.  Assault  in  third  degree. 

223.  Use  of  force  or  violence,  declared  not  unhiwfuly  eta 

§  217.  Assault  in  first  degree  defined*  — A  person  who, 
with  an  intent  to  kill  a  human  being,  or  to  commit  a  felony  upon 
the  person  or  property  of  the  one  assaulted,  or  of  another, 

1.  Assaults  another  with  a  loaded  fire  arm,  or  any  other 
deadly  weapon,  or  by  any  other  means  or  force  likely  to  produce 
death;  or, 

2.  Administers  to,  or  causes  to  be  administered  to  or  taken  by 
another,  poison,  or  any  other  destructive  or  noxious  thing,  so  as 
to  endanger  the  life  of  such  other. 

Is  guilty  of  assault  in  the  first  degree. 

Subdiv.  1.  Sufficiency  of  allegations  in  indictment.  People  y.  Whedon,  2 
N.  T.  Cr.  Rep.  318. 

This  sabdivision  coDforms  to  the  preceding  state  of  the  law.  People  y* 
Ryan,  7  N.  Y.  Cr.  Rep.  451. 
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To  constitute  an  assault  with  intent  to  kill,  two  things  must  concur  —  an 
•Bsault  and  a  specific  intent  to  kill.  Trevinio  v.  State,  27  Tex.  App.  872;  State 
T.  KeatHng,  74  Iowa,  528. 

A  person  who  attacks  another  with  an  unlawful  weapon  may  be  convicted 
of  assault  with  intent  to  kill,  if  the  crime  would  have  been  a  murder  had  death 
ensued.     O'Blemis'  Case,  1  C.  H.  Rec.  117. 

The  intent  to  kill  may  be  inferred  from  all  the  circumstances.  Hagaman^s 
Com,  3  City  Hall  Rec.  73;  People  v.  Vinegar,  2  Park.  224:  Lanahan  v.  People, 
8  Hun,  164;  People  v.  S?iaw,  1  Park.  327;  FoHer  v.  People,  50  N.  IT.  598.  603; 
0*Leary  v.  People,  18  How.  187.  193. 

Evidence  of  assaults  on  others,  committed  after  the  one  for  which  defendant 
is  on  trial,  is  inadmissible  to  show  intent.   People"^,  Oibbs,  1  N.  Y.  Cr.  Rep.  473, 

Defendant  may  testify  that  he  had  no  angry  feelings  toward  a  person 
assaulted  at  the  time  of  assault,  where  his  angry  manner  and  words  have 
■already  been  shown.    People  v.  OdeU,  14  Week.  Dig.  403. 

A  pistol  is  a  *'  fire-arm "  within  the  meaning  of  this  section.  People  v. 
W?iedony  2  N.  T.  Cr.  Rep.  320. 

A  "  deadly  weapon  "  is  not  exclusively  one  designed  to  take  life  or  infiict 
bodily  injury.  When  not  of  this  character  the  question  is  one  of  fact.  Blige 
V.  State,  20  Fla.  742;  51  Am.  Rep.  628;  People  v.  Cavanavgh,  62  How.  187. 

As  to  what  are  and  what  are  not  deadly  weapons,  see  1  Am.  and  Eng. 
Encyc.  of  Law,  817. 

A  blow  with  the  handle  of  a  pitchfork  used  like  a  club  is  not  an  assault 
vvith  a  "  sharp  and  dangerous  weapon."  Filkins  v.  People,  69  N.  Y.  101;  25 
Am.  Rep.  143. 

The  trial  court  is  justified  in  assuming  that  a  revolver  is  a  dangerous 
weapon.    People  v.  Carlton,  115  N.  Y.  624. 

Where  the  crime  was  designated  in  the  indictment  as  assault  in  the  second 
degree,  and  the  facts  alleged  constituted  assault  in  the  first  degree,  held,  good 
JLS  an  indictment  for  assault  in  the  first  degree,  and  sufficient  to  sustain  a  con- 
viction for  assault  in  the  second  degree.  People  v.  Sullivan,  4  N.  Y.  Cr.  Rep. 
197. 

In  People  v.  Ryan,  55  Hun,  214;  7  N.  Y.  Cr.  Rep. '450,  the  indictment  con- 
tained two  counts,  charging  defendant,  first,  with  making  an  assault  with  a 
loaded  pistol  and  shooting  it  off  with  intent  to  kill;  and  second,  with  mak- 
ing an  assault  with  an  instrument  likely  to  produce  grievous  bodily  harm. 
Defendant  was  convicted  under  the  first  count.  The  court  declined  to 
charge  that  if  the  jury  came  to  the  conclusion  that  the  only  time  the  pis- 
tol'was  aimed  at  the  complainant  was  when  it  snapped  and  failed  to  go 
off,  they  could  not  convict  for  an  assault  in  the  first  or  second  degree.  Held, 
no  error.    See  People  v.  Connor,  53  Hun,  353. 

The  court  refused  to  permit  complainant  to  answer  whether  he  believed 
that,  at  the  time  when  defendant  made  the  threat  to  kill  him,  he  intended  to 
carry  it  out.  Held,  that  the  question  being  what  defendant  did  and  intended 
and  not  what  the  witness  believed,  the  ruling  was  proper.  People  v.  Ryan^ 
55  Hun,  214. 

On  the  trial  of  People  v.  Dartmore,  48  Hun,  322,  it  was  proved  that  the 
•defendant  fired  three  shots  from  a  pistol  at  complainant;  the  first  ball  pene- 
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trated  her  cheek,  the  others  striking  metallic  buttons  in  her  dress;  the  shoot, 
ing  was  admitted;  but  it  was  claimed  to  have  beon  done  in  self-defense. 
Held^  that  the  court  properly  refused  to  charge  that  the  jury  might  convict 
of  an  attempt  at  an  assault  in  the  first,  second  or  third  degree. 

In  People  v.  Johnson,  9  Week.  Dig.  384,  the  defendant,  during  an  alter- 
cation, pointed  a  revolver  at  the  complainant,  and  sud:  *'If  you  come 
near  me  I  will  shoot  you."    Hcld^  not  an  assault. 

Pointing  a  loaded  gun  at  another  and  threatening  to  shoot  is  an  assault. 
People  V.  Morehouse,  25  State  Rep.   294;  Com.  v.  McLaughlin,  5  Allen,  507. 

Presenting  an  uncocked  revolver  at  a  person  is  not  sufficient  to  justify  a  con- 
viction for  attempting  to  discharge  a  pistol  with  intent  to  kill.  MuUigan  v. 
People,  6  Park.  105. 

The  aiming  of  a  loaded  pistol  at  a  person,  even  though,  upon  an  attempt  to 
shoot,  it  snaps  and  fails  to  go  off,  is  an  assault  in  the  first  degree.  People  v. 
Ryan,  55  Hun,  214;  7  N.  Y.  Cr.  Rep.  448. 

Simply  pointing  a  loaded  gun  at  one  is  not  an  assault.  State  v.  Sears,  86 
Mo.  169.     Contra,  State  v.  Taylor,  20  Kans.  643. 

Aiming  an  unloaded  gun  at  a  person  within  shooting  distance,  in  such  man- 
ner as  to  terrify  him,  he  not  knowing  that  the  gun  is  not  loaded,  will  not  sup- 
port a  conviction  for  criminal  assault.  Chapman  v.  State,  78  Ala.  463;  56  Am. 
R«p.  42.     See,  also,  1  Am.  and  Eng.  Encyc.  of  Law,  815,  and  cases  cited. 

One  who  intending  to  kill  A.  assails  B.  in  the  dark,  may  be  indicted  for 
assault  with  intent  to  kill  B.  M'OeJiee  v.  State,  02  Miss.  772;  52  Am.  Rep. 
209;  Dunaway  v.  People,  110  111.  333;  51  Am.  Rep.  686.  Contra^  Lacefield  v. 
State,  34  Ark.  275;  36  Am.  Rep.  8. 

Subdiv.  2.  In  order  to  sustain  conviction  it  must  be  shown  that  the  life  of 
the  person  was  endangered  by  administering  poison.  People  v.  Burgess,  45 
Hun,  157;  5  N.  Y.  Cr.  Rep.  514. 

§  218.  Assault  in  second  degree.—  A  person  who^  under 
circumstances  not  amounting  to  the  crime  specified  in  the  last 
section  : 

1.  With  intent  to  injure,  unlawfully  administers  to,  or  causes 
to  be  administered  to,  or  taken  by  another,  poison,  or  any  other 
destructive  or  noxious  thing,  or  any  drug  or  medicine,  the  use  of 
which  is  dangerous  to  life  or  healtli ;  or, 

2.  With  intent  thereby  to  enable  or  assist  himself  or  any  other 
person  to  commit  any  crime,  administers  to,  or  causes  to  be 
administered  to,  or  taken  by  another,  chloroform,  ether,  laudanum, 
or  any  other  intoxicating  narcotic  or  anesthetic  agent ;  or, 

3.  Willfully  and  wrongfully  wounds  or  inflicts  grievous  bodily 
harm  upon  another,  either  with  or  without  a  weapon  ;  or, 

4.  Willfully  and  wrongfully  assaults  another  by  the  use  of  a 
weapon,  or  other  instrument  or  thing  likely  to  produce  grievous 
bodilj?  harm ;  or. 
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6.  ABsanlts  another  with  intent  to  commit  a  felony,  or  to  pre- 
vent or  resist  the  execution  of  any  lawful  process  or  mandate  of 
any  court  or  officer,  or  the  lawful  apprehension  or  detention  df 
himself,  or  of  any  other  person ; 

Is  guilty  of  an  assault  in  the  second  degree. 

Is  a  felony.  People  v.  Sweeney,  41  Hun,  340:  4  N.  Y.  Cr.  Rep.  288;  People 
V.  CoU,  1  id.  112. 

Where  an  indictment  attempts  to  set  forth  an  assault  in  the  second  degree 
but  in  fact  only  shows  an  assault  in  the  third  degree  it  is  not  demurrable* 
People  V.  Cooper,  3  N.  T.  Cr.  Rep.  118. 

Subdiv.  3.  One  receives  bodily  harm  in  a  legal  sense  when  another  touches 
his  person  against  his  will  with  physical  force,  intentionally  hostile  and  ag« 
gressive,  or  projects  such  force  against  his  person.   People  v.  Moore,  50  Hun,  858. 

Striking  a  person  upon  the  head  with  a  pistol,  thereby  inflicting  severe 
injuries,  is  sufficient.  People  v.  Irving,  2  N.  Y.  Cr.  Rep.  47:  31  Hun,  615; 
affirmed  on  another  point,  95  N.  Y.  541. 

The  question  whether  such  instrument  was  likely  to  produce  ''  grievou^ 
bodily  harm"  is  a  question  for  the  jury.     People  v.  Irving,  31  Hun,  615. 

Under  an  indictment  charging  assault  with  intent  to  do  bodily  harm 
with  a  sharp,  dangerous  weapon,  a  conviction  of  assault  and  battery  cannot  be 
had.     People  v.  Catanaugh,  62  How.  187. 

A  man  who  knows  that  he  has  gonorrhoea,  and  who  by  having  connection 
with  his  w^ife,  who  does  not  know  it,  infects  her,  is  not  guilty  of  either  "  unlaw* 
fully  and  maliciously  inflicting  gprievous  bodily  harm "  or  of  "an  assault  occa> 
Bioning  actual  bodily  harm."     T?ie  Queen  v.  Clarence,  22  Q.  B.  Div.  23. 

Subdiv.  4.  Whether,  when  death  ensues  in  consequence  of  the  commission 
or  attempt  to  commit  an  assault  under  this  subdivision,  the  assailant  is  guilty 
of  murder  in  the  first  degree,  quere.  People  v.  Sweeney,  4  N.  Y.  Cr.  Rep. 
275;  41  Hun,  332.     See  People  v.  Cole,  2  N.  Y.  Cr.  Rep.  112. 

In  People  v.  Connor,  53  Hun,  353,  the  act  by  which  it  was  held  the  crime 
was  completed,  was  in  pointing  a  loaded  pistol  at  the  complainant  who  was 
within  sliooting  distance.  The  indictment  charged  the  act,  and  that  it  was 
done  with  intent  to  shoot  ofl:  and  discharge  the  pistol.  Evidence  was  given 
from  which  such  an  intent  could  be  inferred;  held,  that  defendant  was  not 
entitled  to  a  reversal  of  a  judgment  of  conviction  because  of  the  additional 
allegation  and  the  admission  of  the  evidence  given  in  support  thereof,  bec-ause 
the  allegation  was  not  required  and  defendant  was  not  injured  thereby.  See 
People  V.  Ryan,  55  Hun,  214. 

To  sustain  a  conviction  there  must  be  shown  an  intent  to  do  bodily  harm, 
and  also  an  intent  to  use,  for  that  purpose,  the  weapon,  other  instrument,  or 
thing  referred  to  in  the  indictment  and  proof.  People  v.  Sullivan,  4  N.  Y.  Cr. 
Rep.  194,  199.     See  People  v.  Byan,  55  Hun,  214;  People  v.  Murray,  54  id. 

406;  Simpson  v.  State,  59  Ala.  1;  31  Am.  Rep.  1. 

Subdiv.  6.  Assault  with  intent  to  commit  rape  is  accomplished  by  a  felonious 
assault  made  upon  the  person  of  a  female,  with  a  pre-coDceived  intent  to  have 
sexual  connection  with  her  against  her  will,  by  the  use  of  absolute  force. 
People  V.  Clark,  3  N.  Y.  Cr.  Rep.  280. 
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An  attempt  at  sexual  intercoane  with  a  female,  there  being  no  Tiolenoe, 
abandoned  as  soon  as  the  female  refused  and  resisted,  is  not  an  aasaolt  with 
intent  to  commit  rape.     People  v.  Clarke  3  N.  Y.  Cr.  Rep.  280. 

On  the  trial  of  an  indictment  charging  an  assault  with  intent  to  rctpe,  if  the 
prosecutrix,  on  cross-examination,  denies  having  voluntarily  had  connection 
with  the  prisoner  prior  to  the  alleged  assault;  evidence  to  contradict  her,  bv 
proving  such  prior  connection,  is  admissible  on  his  behalf.  The  Qtieen  v. 
BUey,  18  Q.  B.  Div.  481;  88  Eng.  Rep.  587. 

A  prisoner  may  be  convicted  of  an  assault  with  intent  to  commit  rape,  upon 
a  child  under  ten  years  of  age,  without  evidence  that  he  had  actually  touched 
her,  on  proof  that  he  had  decoyed  her  into  a  building  for  such  purpose.  Haps 
T.  People,  1  Hill,  361. 

The  owner  of  personal  property  is  liable  to  indictment  for  using  force  to  pre- 
vent an  officer  from  levying  upon  such  property,  by  virtue  of  an  execution 
against  another  person,  where  the  officer  acts  in  good  faith,  believing  the 
property  to  be  that  of  the  execution  debtor.    People  v,  IlaU,  2  N.  Y.  Cr.  Rep.  184. 

An  allegation  in  such  indictment  that  the  person  assaulted  was  in  the  eze- 
Qition  of  a  *'  lawful  process  or  mandate,"  is  insufficient,  the  lawfulness  being 
a  mere  conclusion  which  must  be  supported  by  fact«  set  forth  In  the  indict- 
ment, showing  that  the  mandate  or  process  was  lawful.  People  v.  Cooper,  3 
N.  Y.  Cr.  Rep.  117. 

An  indictment  whi9h  does  not  allege  that  the  assault  was  committed  with 
the  **intf7it"  therein  specified,  does  not  contain  sufficient  to  show  an  assault 
In  the  second  degree.     People  v.  Cooper,  3  N.  Y.  Cr.  Rep.  117. 

In  People  v.  Shanley,  40  Hun,  477;  4  N.  Y.  Cr.  Rep.  472,  defendant  was  con- 
victed for  resisting  a  police  officer,  who  attempted  to  arrest  him  for  a  misde- 
meanor not  committed  in  the  officer's  presence.  A  warrant  had  been  issued 
but  the  officer  did  not  have  it  in  his  possession.  The  court  declined  to  charge 
that  it  was  the  duty  of  the  officer  to  disclose  to  defendant  his  authority  and  the 
process  under  which  he  was  arrested,  and  charged  that  the  warrant  was  in 
the  constructive  possession  of  the  officer;  held^  error,  for  which  the  conviction 
was  reversed  and  prisoner  discharged.  To  same  effect,  Codd  v.  Cabe,  1  Exch. 
Div.  852;  18  Eng.  Rep.  853,  358,  note. 

In  People  v.  Baker,  89  N.  Y.  460  (June,  1882),  it  was  held  that  simply  assault- 
ing and  resisting  an  officer  is  only  assault  and  battery,  and  punishable  as  such. 

§  219.  Assault  in  third  degree.  —  A  perBon  who  commits 
an  assault,  or  an  assault  and  battery,  not  such  as  is  specified  in 
the  foregoing  sections  of  this  chapter,  is  guilty  of  assault  in  the 
third  degree. 

"  An  assault  is  an  unsuccessful  attempt  to  do  harm  to  the  person  of  another." 
Moak's  Underbill  Torts,  204. 

An  assault  is  an  attempt  with  force  and  violence  to  do  a  corporal  injury  to 
another,  and  may  consist  of  any  act  tending  to  such  corporal  injury,  aocom- 
panied  with  such  circumstances  as  denote  at  the  time  an  intention,  coupled 
with  the  present  ability  of  using  actual  violence  against  the  person.  Hays  v. 
People,  1  Hill,  351 ;  cited  in  People  v.  Bransbey,  82  N.  Y.  535;  Clark  v.  Dotoning, 
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55  Vt.  269 ;  45  Am.  Rep.  612.  See,  also,  1  Arch.  Cr.  PI.  &  Pr.  907,  n.  (Pomeroy's 
ed.);  2  Bisb.  Crim.  Law  (2d  ed.),  §  32;  Cal.  Penal  Code,  §  240. 

To  constitute  an  assault  the  party  must  have  the  intent  to  strike,  the  ability 
to  do  so,  and  must  make  the  attempt.  People  v.  YsIcm,  27  Cal.  680;  Smith  v. 
State,  39- Miss.  521,  525;  Gray  v.  State,  63  Ala.  66,  73. 

Physical  touch  not  essential.     Com.  7.  Hdgenlock,  140  Mass.  125. 

The  slightest  touching  of  another  in  a  rude  and  angry  manner  is  an  assault 
and  battery.  Spence  v.  J^uffy,  1  C.  H.  Rec.  39;  People  v.  Powers,  1  Wheeler 
Cr.  Cas.  405. 

To  pursue  one  and  approach  so  near  that  danger  is  to  be  apprehended  is  an 
Assault.     Faime*8  Case,  5  C.  H.  Rec.  95. 

It  is  not,  however,  an  assault  to  point  a  cane  at  another  in  derision,  without 
intent  to  strike  him.     OoodwiiVs  Ca^e,  6  C.  H.  Rec.  9. 

The  act  of  seizing  the  reins  with  which  a  person  is  driving  in  a  sleigh,  stop, 
ping  his  team  and  directing  another  person  to  turn  the  team  in  the  opposite 
direction,  which  was  immediately  done,  constitutes  an  assault  upon  the  person 
•driving.     People  v.  Moore,  50  Hun,  356. 

It  may  be  an  assault  to  strike  a  horse  which  another  is  driving.  Clark  v« 
Downing,  55  Vt.  259;  45  Am  Rep.  612.  Contra,  Kirland  v.  State,  43  Ind,  146; 
13  Am.  Rep.  386. 

To  attempt  to  run  a  cart  against  the  wagon  of  another  on  the  highway  is  an 
■assault.     People  v.  Ze«,  1  Wheeler  Cr.  Cas.  364. 

To  sustain  a  conviction  of  an  indecent  assault  upon  young  girls  under  twelve 
years,  it  is  not  necessary  to  show  positive  resistance  on  their  part,  but  only  that 
their  persons  were  improperly  interfered  with.  People  v.  Court  of  Special 
Sessions,  18  Hun,  830;  Bex  v.  McGavarun,  6  Cox  C.  C.  64;  Bex  v.  Case,  4  id.  220. 

The  assent  of  a  child  even  of  tender  years  is  a  defense  to  a  charge  of  inde* 
•cent  assault.  People  v.  Persons,  2  N.  Y.  Cr.  Rep.  114;  Bex  v.  Cockbum,  8 
Cox  G  C.  543.  To  same  effect.  Beg.  v.  WoUaston,  12  Cox  Cr.  Cas.  180;  3 
Kng.  Rep  234. 

The  law  recognizes  a  distinction  between  mere  submission  and  positive  con* 
sent.     Tfie  Queen  v.  Lock,  L.  R.,  2  Cr.  Cas.  Res.  10;  4  Eng.  Rep.  512. 

"  The  least  touching  of  another's  person  hostilely  or  against  his  will  is  a  bat* 
tery."    Moak's  Underbill  Torts,  207;  Baidings  v.  Sill,  3  M.  &  W.  28. 

An  accidental  blow  not.     Corning  v.  Corning,  6  N.  Y.  97. 

Nor  merely  touching  a  person  in  order  to  engage  his  attention.  Coward  r, 
Baddeley,  28  L.  J.  Exch.  261. 

To  constitute  the  crime  of  assault  and  battery  the  assault  must  have  been 
made  with  a  criminal  or  vicious  intent.  People  v.  Hale,  18  Week.  Dig.  213; 
1  N.  Y.  Cr.  Rep.  533. 

Under  an  indictment  for  assault  and  battery,  the  prisoner  can  be  convicted 
of  an  assault  with  a  dangerous  weapon  with  intent  to  do  bodily  harm.  SUU* 
tery  v.  People,  1  Hun,  311. 

A  warrant  of  commitment  which  shows  a  conviction  of  "  assault  and  bat* 
tery,"  is  a  sufficient  statement  of  a  conviction  of  an  assault  in  the  third  de« 
^ree.  Matter  of  Gray,  2  N.  Y.  Cr.  Rep.  302,  307.  See  People  v.  Maschke^ 
4d.  168. 

"Form  of  indictment  for  assault  and  battery.    People  v.  Holcomb,  4  Park.  656L 
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§  220.  Assault  in  first  degree,  how  punished Assault 

in  the  first  degree  is  punishable  by  imprisonment  for  a  term  not 
exceeding  ten  years.     [Amended f  in  effect  May  17,  1892. 

§  221.  Assault  in  second  degree —  Assanlt  in  the  second 
degree  is  punishable  by  imprisonment  in  a  penitentiary  or  state 
prison  for  a  term  not  exceeding  five  years,  or  by  a  fine  of  not 
more  than  one  thousand  dollars,  or  both.  [Amended;  in  effect 
May'n,  1892. 

I8  a  felony.     People  v.  Terrell,  33  State  Rep.  869.     See  g  5,  arUe,  and  note. 

§222.  Assault  in  third  degree.— Assault  in  the  third 
degree  is  punishable  by  imprisonment  for  not  more  than  one 
year,  or  by  a  fine  of  not  more  tlian  five  hundred  dollars  or  both. 

The  punishment  for  this  offense  is  identical  with  that  provided  for  the  pun- 
ishment of  misdemeanors,  ante,  §  15.  PeopU,  ex  rel,  v.  Kelly,  97  N.  Y.  212;  0 
N.  Y.  Cr.  Rep.  432;  32  Hun,  540;  Matter  of  Bray,  84  State  Rep.  642. 

Under  this  section  and  the  provisions  of  the  Code  of  Criminal  Procedure^ 
§  718,  a  judgment  for  a  year's  imprisonment  and  a  fine  and  for  imprisonment 
not  exceeding  "one day  for  each  dollar  of  said  fine"  is  not  erroneous;  as  if 
there  is  any  uncertainty  in  that  part  of  the  judgment  relating  to  the  fine,  its 
validity  can  be  tested  by  hahcan  corpus  after  the  expiration  of  the  imprison 
xnent.     People  v.  Sutton,  6  X.  Y.  Supp.  95. 

§  223.  Use  of  force  or  violence,  declared  not  unlawful, 
etc. — To  use  or  attempt,  or  oflfer  to  use,  force  or  violence  upon 
or  towards  the  person  of  another,  is  not  unlawful  in  the  follow- 
ing cases : 

1.  When  necessarily  committed  by  a  public  officer  in  the  per- 
formance of  a  legal  duty ;  or  by  any  other  person  assisting  him 
or  acting  by  his  direction ; 

2.  When  necessarily  committed  by  any  person  in  arresting  one 
who  has  committed  a  felony,  and  delivering  him  to  a  public 
officer  competent  to  receive  him  in  custody ; 

3.  When  committed  either  by  the  party  about  to  be  injured, 
or  by  another  person  in  his  aid  or  defense,  in  preventing  or 
attempting  to  prevent  an  offense  against  his  person,  or  a  trespass 
or  other  unlawful  interference  with  real  or  personal  property  in 
his  lawful  possession,  if  the  force  or  violence  used  is  not  moro 
than  sufficient  to  prevent  such  offense. 

'  4.  AVhen  committed  by  a  parent  or  the  authorized  agent  of  any 
parent,  or  by  any  guardian,  master  or  teacher,  in  the  exercise  of 
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a  lawful  authority  to  restrain  or  correct  his  child,  ward,  apprentice 
or  scholar,  and  the  force  or  violence  used  is  reasonable  in  manner 
and  moderate  in  degree ; 

5.  When  committed  by  a  carrier  of  passengers,  or  the  author- 
ized agents  or  servants  of  such  carrier,  or  by  any  person  assisting 
them,  at  their  request,  in  expelling  from  a  carriage,  railway  car, 
vessel  or  other  vehicle,  a  passenger  who  refuses  to  obey  a  lawful 
and  reasonable  regulation  prescribed  for  the  conduct  of  passengers, 
if  such  vehicle  has  first  been  stopped  and  the  force  or  violence 
used  is  not  more  than  sufficient  to  expel  the  offending  passenger, 
with  a  reasonable  regard  to  his  personal  safety ; 

6.  When  committed  by  any  person  in  preventing  an  idiot, 
lunatic,  insane  person,  or  other  person  of  unsound  mind,  includ* 
ing  persons  temporarily  or  partially  deprived  of  reason,  from 
committing  an  act  dangerous  to  himself  or  to  another,  or  in 
enf orceing  sach  restraint  as  is  necessary  for  the  protection  of  his 
person  or  for  his  restoration  to  health,  during  such  period  only  aa 
shall  be  necessary  to  obtain  legal  authority  for  the  restraint  or 
custody  of  his  person. 

See  21  Abb.  N.  C.  2i,  §§  26,  203,  205,  ante,  877.  ptst;  Code  Crim.  Proc.,  g§  83. 

168,  183. 

Bubdiv.  1.  A  peace  oflBcer  may  use  only  sufficient  force  to  make  the  arrest 
or  prevent  the  escape.  Conraddy  v.  People,  5  Park.  234;  Eager  v.  Danforth, 
20  Barb.  16;  State  v.  HuU,  34  Conn.  132;  Golden  v.  State,  I  Rich.  (N.  S.)  292; 
Com.  V.  Buggies,  6  Allen,  588.     See,  also,  1  Russ.  Or.  (9th  Am.  ed.)  10. 

A  poUce  officer  when  making  an  arrest  may  repel  force  with  force,  but 
he  must  not  exceed  the  necessity  of  the  case.  Cam  v.  AfaXj  8  Phila.  422; 
People  ▼.  Bush,  1  Wheeler  Cr.  Cas.  187, 139,  note;  Clements  v.  State,  60  Ala. 
117;  Peneau  v.  State,  2  Lea,  720. 

SabdiT.  2.  A  party  may  use  whatever  force  is  necessary  to  arrest  an  offender 
against  law,  either  with  or  without  process.  People  v.  Adler,  3  Park.  249; 
PeopU  V.  Wolven,  7  N.  Y.  Leg.  Obs.  89;  People  v.  McArdle,  1  Wheel.  C.  C.  101. 

SabdiT..3'  ^^  party  assailed,  may  use  sufficient  force  to  defend  himself,  even 
to  the  killing  of  his  assailant.  Shorter  v.  People,  2  N.  Y.  193;  Patterson  v. 
People,  46  Barb.  625;  People  v.  Lamb,  54  id.  342;  2  Keyes,  360;  People  v. 
Austin,  1  Park.  154;  People  v.  Cole,  4  id.  35;  People  v.  Sullivan,  7  N.  Y.  396; 
Eoers  v.  People,  63  id.  625. 

A  party  may  protect  property  in  his  lawful  custody,  even  to  killing  a  party 
attempting  a  felony.  Puloff  v.  People,  45  N.  Y.  213;  5  Lans.  261;  11  Abb. 
(N.  S.)  245;  Oyre  v.  Culver,47  Barb.  592;  Carey  v.  People,  45  id.  262;  Barring* 

ton  T.  People,  6  id .  607. 

Even  a  trespasser  may  defend  himself  from  wanton  and  unlawful  >)olenc3. 
People  r*  GhiUck,  HUl  &  Den.  Sup.  229;  Lalor,  229. 
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Bubdiv.  4.  A  parent  may  exercise  such  wholesome  and  proper  restraint  over 
a  child  as  he  deems  right  and  proper,  and  may  use  sufficient  force  for  that 
purpose.    Hernandez  v.  Carrwbeli^  10  How.  Pr.  433;  4  Duer,  642. 

So  may  a  master  in  case  of  a  servant.  People  t.  HfiiffleiUt  1  Wheeler  Cr. 
Cas.  512;  PeopU  v.  PhiUipa,  id.  155. 

A  master  has  no  implied  authority  to  whip  a  minor  servant  hired  to  him  by 
his  father.     Cooper  v.  State,  8  Baxt.  824;  35  Am.  Kep.  704. 

A  scholar  may  be  punished  for  refractory  conduct,  and  the  teacher  is  not 
liable  therefor  if  the  chastisement  was,  in  the  circumstances,  reasonable.  State 
V.  Mizner,  45  Iowa,  248;  24  Am.  Rep.  769;  State  v.  Pendergrass,  2  Dev.  & 
Batt.  865;  Morris'  Case,  1  City  Hall  Rec.  52;  Starr  v.  LiftchUd,  40  Barb.  541; 
State  V.  Burton,  45  Wis.  150;  18  Am.  Law  Reg.  (N.  S.)  233,  288,  note. 

The  legal  presumption  will  be  that  the  punishment  was  proper;  and  to  war- 
rant a  conviction,  that  presumption  must  be  rebutted  by  showing  that  the 
punishment  was  excessive  or  without  any  proper  cause.  Anderson  v.  State, 
3  Head  (Tenn.),  455;    Van  Factor  v.  State,  113  Ind.  276. 

And  whether  the  punishment  was  excessive  or  without  just  cause  is  a 
question  of  fact  for  the  jury.     Com.  v.  Randall,  4  Gray,  36. 

In  Lander  v.  Seacer,  32  Vt.  Il4;  70  Am.  Dec.  163,  the  court  says:  *'A  school- 
master has  the  right  to  inflict  reasonable  corporal  punishment.  He  must  exer- 
cise reasonable  judgment  and  discretion  in  determining  when  to  punish  and 
to  what  extent.  In  determining  what  is  a  reasonable  punishment  various 
considerations  must  be  regarded;  the  nature  of  the  offense,  the  apparent 
motive  and  disposition  of  the  offender,  the  influence  of  his  example  and  con- 
duct upon  others,  and  the  sex,  age,  size  and  strength  of  the  pupil  to  be  pun- 
ished. Among  reasonable  persons,  much  difference  prevails  as  to  the  circum- 
stances which  will  justify  the  infliction  of  punishment  and  the  extent  to  which 
it  may  properly  be  administered.  On  account  of  this  difference  of  opinion* 
and  the  difficulty  which  exists  in  detennining  what  is  a  reasonable  punish- 
ment, and  the  advantage  which  the  master  has,  by  being  on  the  spot,  to  know 
all  the  circumstances,  the  manner,  look,  tone,  gestures  and  language  of  the 
offender  —  which  are  not  always  easily  described  —  and  thus  to  form  a  correct 
opinion  as  to  the  necessity  and  extent  of  the  punishment,  considerable  allow- 
ance should  be  made  to  the  teacher  by  the  way  of  protecting  him  in  the  exer- 
cise of  his  discretion.  Especially  should  he  have  this  indulgence  when  he 
appears  to  have  acted  from  good  motives,  and  not  from  anger  and  malice. 
Hence,  the  teacher  is  not  to  be  held  liable  on  the  ground  of  the  excess  of  pun- 
ishment, unless  the  punishment  is  clearly  excessive  and  would  be  held  so  in 
the  general  judgment  of  reasonable  men.  If  the  punishment  be  thus  clearly 
excessive,  then  the  master  would  be  liable  for  such  excess,  though  he  acted 
from  good  motives  in  inflicting  the  punishment,  and  in  his  own  judgment 
considered  it  necessary  and  not  excessive.  But  if  there  be  any  reasonable 
doubt  whether  the  punishment  was  excessive,  the  master  should  have  the 
benefit  of  the  doubt.'* 

In  Button  v.  State,  23  Tex.  Ct.  A  pp.  386,  it  was  held  that  a  school  teachei 
might  lawfully  chastise  a  pupil  for  fighting,  out  of  school  hours  and  away 
from  the  school-house,  against  a  rule  of  the  school.  This  agrees  with  Deskins 
V.  Oose,  85  Mo.  485;  55  Am.  Rep.  387, 
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If  tbe  teacher's  punishment  of  a  pupil  be  proper,  the  parent  of  the  pupil  i« 
liable  if,  on  account  thereof,  he  assault  the  master.  Morris*  Caae^  1  City  Hall 
Rec.  62. 

A  girl  fifteen  years  old  living  with  her  elder  brother  and  being  supported  by 
him  is  subject  to  moderate  restraint  and  correction  at  his  hands.  Snowden  v, 
8*ate,  12  Tex.  Ct.  App.  105;  41  Am.  Rep.  667. 

SubdiT.  6.  When  a  passenger  on  a  train  refuses  to  pay  his  fare,  the  con- 
ductor may  use  sufficient  force  to  eject  him.  PeopU  v.  Oibson,  3  Park.  284; 
BUfbard  v.  N.  F.,  etc.,  B.  Co.,  15  N.  Y.  455;  Biggins  v.  Waterioliet,  etc.,  B. 
Co.,  46  id.  28;  Steamboat  Co.  v.  Brockeii,  121  U.  S.  687;  Pease  v.  BaUroad  Co., 
101  N.  Y.  870-71. 

The  conductor,  however,  must  eject  the  passenger  in  a  manner  consistent 
with  his  safety.  Sanford  v.  Mghth  Ave.  B.  Co.,  23  N.  Y.  848.  See,  also^ 
Priest  ▼.  Bailroad  Co,,  10  Abb.  (N.  S.)  60;  40  How.  456. 


CHAPTER  VI. 

ROBBERY. 


flBOnoN  224.  Robbery  defined. 

225.  How  force  or  fear  must  be  employed* 

226.  Degree  of  force  immaterial. 

227.  Taking  property  secretly  not  robbery. 

228.  Robbery  in  first  degree. 

229.  Robbery  in  second  degree. 

280.  Robbery  in  third  degree. 

281.  Punishment  of  rob'bery  in  first  degree. 

282.  Punishment  of  robbery  in  second  degree. 
288.  Punishment  of  robbery  in  third  degree. 

§  224.  Robbery  defined.  —  Eobbery  is  the  unlawful  taking 
of  personal  property,  from  the  person  or  in  the  presence  of 
I  another,  against  his  will,  by  means  of  force,  or  violence,  or  fear 
of  injury,  immediate  or  future,  to  his  person  or  property,  or  the 
person  or  property  of  a  relative  or  member  of  his  family,  or  of 
any  one  in  his  company  at  the  time  of  the  robbery. 

See  People  v.  O'Neil,  6  N.  Y.  Cr.  Rep.  226;  PeopU  v.  Bose,  52  Hun,  88. 

"Robbery  is  larceny  committed  by  violence  from  the  person  of  one  put  in 
fear."    2  Bish.  Crim.  Law  (7th  ed.),  §  1157. 

*'  The  felonious  and  forcible  taking  from  the  person  of  another,  of  goods  or 
money  to  any  value,  by  violence  or  putting  him  in  fear."  4  Bl.  Com.  242. 
See,  also,  Bloomer  v.  People,  1  Abb.  Ct.  App.  Dec.  146. 

As  to  robbery  at  common  law,  see  1  Whart.  Crim.  Law  (8th  ed.),  §  846;  Bex  v. 
Cannon,  R.  k  R.  146;  1  Hale,  583;  State  v.  Oorham,  55  N.  H.  152;  Com.  v. 
Humphrey,  7  Mass.  242;  Bex  v.  Beane,  2  East  P.  C.    734;  Com.  v.  Humphreys, 
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7  Mags.  242;  L(mg  v.  State,  13  Ga.  298;  Bu99ey  v.  8taU,  71  id.  100;  51  Am. 
Rep.  250. 

Force  or  violence  in  depriving  a  man  of  his  property  is  an  essential  ingre- 
dient of  robbery.     Plato* a  Case,  2  C.  H.  Rec.  81;  Mahoney  v.  People,  3  Hun 
202;  5  Th.  &  C.  329. 

,    It  is  robbery  to  extort  personal  property  from  another  by  means  of  threats 
of  an  unfounded  charge,  known  to  the  prisoner  to  be  groundless.     People  v 
McDaniels,  1  Park.  198. 

To  snatch  an  article  from  the  person  of  another,  not  robbery.  Andersons 
Case,  1  C.  H.  Rec.  103;  McCoskey  v.  People,  5  Park.  299;  People  v.  HuU,  0 
id.  042;  State  v.  Sommers,  12  Mo.  App.  874.  But  see  Evans  v.  State,  80  Ala.  4. 

The  complainant  was  fraudulently  induced  by  two  confederates  to  expose 
some  money  in  his  hand;  one  of  them  then  snatched  it  from  him  and  ran  away, 
while  the  other  held  him  so  that  he  should  not  pursue,  and  a  struggle  between 
them  ensued.  Held,  that  this  did  not  constitute  robbery.  Shinn  v.  Staie,  04  Ind. 
13;  31  Am.  Rep.  110. 

What  circumstances  sufficient  to  prove  the  corpus  delicti  on  a  trial  for  rob- 
bery.    Bloomer  v.  People,  3  Keyes,  9;  1  Abb.  Dec.  140. 

The  question  of  felonious  intent  is  for  the  jury.  People  v.  HaU,  0  Park. 
042;  People  v.  McOlnty,  24  Hun,  02;  Hope  v.  People,  83  N.  Y.  420;'  38  Am. 
Rep.  400. 

Under  an  indictment  for  robbery,  the  jury  may  convict  of  larceny  from  the 
person  or  for  an  assault  and  battery.  Murphy  v.  People,  8  Hun,  114;  6  Th  & 
C.  302. 

What  is  a  sufficient  indictment.     Quintan  v.  People,  0  Park.  9. 

Defendant,  by  means  of  threat*  of  personal  violence  and  menaces,  compelled 
J.  S.  to  pay  to  him  money  which  defendant  believed  to  be  justly  due  to  him 
from  J.  S.  Held,  not  to  constitute  robbery.  State  v.  Hollywood,  41  Iowa,  200- 
20  Am.  Rep.  580. 

It  is  not  necessary,  in  order  to  constitute  robbery,  that  it  shall  be  done  in 
the  immediate  view  of  the  person  robbed.  And  where  the  victim  is  bound  in 
one  room  and  is  frightened  into  telling  the  robber  where  the  property  is  to  be 
found  in  another  room,  and  it  is  found  and  taken,  the  robbery  is  complete. 
State  V.  Calhoun,  72  Iowa,  432;  34  N.  W.  Rep.  194. 

The  property  may  be  laid  as  belonging  either  to  the  actual  owner  or  to  the 
person  robbed.     Brooks  v.  People,  49  N.  Y.  430;  10  Am.  Rep.  398. 

An  indictment  for  robbery  of  bank  bills  alleged  the  value  of  the  bills  but 
not  their  denomination;  h^ld,  bad.  Arnold  v.  State,  52  Ind.  281;  21  Am.  Rep, 
175. 

§  225.  How  force  or  fear  must  be  employed.  —  To  consti- 
tute robbery,  the  force  or  fear  must  be  employed  either  to  obtain 
or  retain  possession  of  the  property  or  to  prevent  or  overcome 
resistance  to  the  taking.  If  employed  merely  as  a  means  of 
escape  it  does  not  constitute  robbery. 

See  People  v.  Foley,  9  N.  Y.  State  Rep.  34;  McCosky  v.  People,  5  Park.  299; 
Mahoney  v.  People,  8  Hun,  202. 
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§  226.  Degree  of  fbrce  immaterial. — ^AVhen  torce  is  employed 
in  either  of  the  wajs  specified  in  the  last  section,  the  degree  of 
force  employed  is  immaterial. 

See  People  v.  Foley,  27  Week.  Dig.  217;  9  N.  Y.  State  Rep.  84;  People  ▼. 
MeQinty,  24  Hun,  62;  Mahoney  v.  People,  3  id.  202;  69  N.  Y.  659. 

§  227.  Taking  property  secretly  not  robbery.  —  The 

taking  of  property  from  the  person  of  another  is  robbery,  when 
it  appears  that  although  the  taking  was  fully  completed  without 
his  knowledge,  such  knowledge  was  prevented  by  the  use  of  force 
or  fear. 

Secretly  picking  a  pocket  is  not  robbery;  there  must  be  a  putting  in  fear. 
Horris'  Cote,  6  City  Hall  Rec.  86. 

§  228.  Bobbery  in  first  degree.  —  An  unlawful  taking  or 
compulsion,  if  accomplished  by  force  or  fear,  in  a  case  specified 
in  the  foregoing  sections  of  this  chapter,  is  robbery  in  the  first 
degree,  when  committed  by  a  person, 

1.  Being  armed  with  a  dangerous  weapon  ;  or, 

2.  Being  aided  by  an  accomplice  actually  present ;  or, 

3.  When  the  offender  inflicts  grievous  bodily  harm  or  injury 
upon  the  person  from  whose  possession,  or  in  whose  presence,  the 
property  is  taken,  or  upon  the  wife,  husband,  servant,  child,  or 
inmate  of  the  family  of  such  person,  or  any  one  in  his  company 
at  the  time,  in  order  to  accomplish  the  robbery. 

See  People  v.  McTn&mey,  5  N.  Y.  Cr.  Rep.  48. 

§  229.  Bobbery  in  second  degree.  —  Such  unlawful  taking 
or  compulsion,  when  accomplished  by  force  or  fear,  in  a  case 
specified  in  the  foregoing  sections  of  this  chapter,  but  not  under 
circumstances  amounting  to  robbery  in  the  first  degree,  is  robbery 
in  the  second  degree,  when  accomplished  either 

1.  By  the  use  of  violence ;  or, 

2.  By  putting  the  person  robbed  in  fear  of  immediate  injury 
to  his  person  or  that  of  some  one  in  his  company. 

See  People  v.  Holfelder,  5  N.  Y.  Cr.  Rep.  179. 

§  230.  Bobbery  in   third  degee.  —  A   person  who   robs 
another,  under  circumstances  not  amounting  to  robbery  in  th 
first  or  second  degree,  is  guilty  of  robbery  in  the  third  degree. 
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§  231.  Punlihment  of  robbery  in  first  degree. —  Rob» 
bery  in  the  firet  degree  is  punishable  by  imprisonment  for  a  term 
not  exceeding  twenty  years.     [^Amended;  in  effect  May  17,  1892. 

§  232.  Fanishment  of  robbery  in  second  degree. — Rob- 
bery in  the  second  degree  is  punishable  by  imprisonment  for  a 
terra  not  exceeding  fifteen  years.  [Amended;  in  effect  May  17, 
1892. 

§  283.  Punishment  oi  robbery  in  third  de^ee. — Rob- 
bery in  the  third  degree  is  punishable  by  imprisonment  for  not 
more  than  ten  years. 


CHAPTER  VII. 

DUELS   AND   CHALLENGES. 

BscnoN  284.  Dueling  defined  and  punished. 

285.  Challenger,  abettor,  etc. 

286.  ChaHenge  defined. 

287.  Attempts  to  induce  a  chaHenge. 

288.  Posting  for  not  fighUng. 

289.  Duel  outside  of  state. 

240.  Where  such  person  may  be  indicted  and  tried. 

241.  Witnesses. 

§  234.  Dueling  defined  and  punished A    person   wha 

fights  a  dnel  or  engages  in  any  combat  with  another,  with  deadly 
weapons,  by  previous  agreement,  or  upon  a  previous  quarrel, 
although  no  death  or  wound  ensues,  is  punishable  by  imprison- 
ment for  a  term  not  exceeding  ten  years.  A  person  convicted 
nnder  this  section  is  thereafter  incapable  of  holding,  or  of  being 
elected  or  appointed  to  any  office,  or  place  of  trust  or  emolument, 
civil  or  military,  within  the  state. 

8  R.  S.  962,  S§  1,  4;  2  R.  S.  (Edm.)  708,  §§  1,  4;  §  458.  iw»«;  2  Whart.  C. 
Law,  §  1767;  Rt%  v.  Langley,  2  Ld.  Raymond,  1029;  Com,  v.  White/iead,  2 
Boston  Law  Rep.  148;  Angler  v.  People,  34  111.  486;  Com,  v.  Edrt,  6  J.  J. 
Marsh.  119;  State  ▼.  Perkins,  6  Blackf.  20  ;  see,  also,  1  R.  L.,  1818,  p.  499^ 
g  19.    Laws  1817,  ch.  1;  HerrioU  v.  State,  1  McMullan,  126. 

The  act  to  suppress  dueling,  passed  November  5,  1815,  is  constitutional, 
and  a  conviction  and  judgment  of  disqualiUcation  under  it  is  therefore  legal 
and  valid.     Barber  v.  People,  8  Cow.  686;  20  Johns.  457. 
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§  235.  Challanger,  abettor,  etc.  —A  person  who  challenges 
another  to  fight  a  duel,  or  who  sends  a  written  or  verbal  message 
purporting  or  intended  to  be  a  challenge  to  fight  a  dnel,  or  an 
invitation  to  a  combat  with  deadly  weapons,  or  who  accepts  such 
a  challenge  or  message,  or  who  knowingly  carries  or  delivers  such 
a  challenge  or  message,  or  who  is  present  at  the  time  appointed 
for  such  a  duel  or  combat,  or  when  such  a  duel  or  combat  is 
fought,  either  as  second,  aid  or  surgeon,  or  who  advises  or  abets, 
or  gives  any  countenance  or  assistance  to  such  a  duel  or  combat 
upon  previous  agreement,  is  punishable  by  imprisonment  for  not 
more  than  seven  years. 

3  R  a,  902,  g  2;  2  R.  8.  (Edm.),  706,  §  2;  Laws  1828,  cIl  481,  §  2;  Laww 
1818,  409,  §  19;  Beos  v.  Langley,  2  Ld.  Raymond,  1029;  State  ▼.  Perkins,  6 
filackf.,  20. 

§236.  Challenge  defined. — Any  word,  spoken  or  written, 
or  any  sign,  uttered  or  made  to  any  person,  expressing  or  imply- 
ing, or  intended  to  express  or  imply,  a  desire,  request,  invitation 
or  demand  to  fight  a  duel,  or  to  meet  for  the  purpose  of  fighting 
a  duel,  is  deemed  a  challenge. 

It  18  the  province  of  the  jury  to  determine  whether  the  writing  was  intended 
as  a  challenge.  Wood's  Case,  3  C.  H.  Rec.  139.  See,  also,  459,  post;  and  State 
V.  Perkins,  6  Blackf.  20;  Com.  v.  Tibbs,  1  Dana,  524. 

§  237.  Attempts  to  induce  a  challenge.  —  A  person  guilty 
of  sending  or  using  to  another  any  word  or  sign  whatever,  with 
intent  to  provoke  or  induce  such  person  to  give  or  receive  a 
challenge  to  fight  a  duel,  is  guilty  of  a  misdemeanor. 

Bee  King  v.  PhiUips,  6  East,  464;  JRex  v.  Rice,  3  id.  581. 

§  238.  Posting  for  not  fighting.--  A  person  who  posts  or 
advertises  another  for  not  fighting  a  duel,  or  for  not  sending  or 
accepting  a  challenge  to  fight  a  duel,  or  who,  in  writing  or  in 
print,  uses  reproachful  or  contemptuous  language  to  or  concern- 
ing any  one,  for  not  sending  or  accepting  a  challenge  to  fight  a 
duel,  or  for  not  fighting  a  duel,  is  guilty  of  a  misdemeanor. 

8  R  8.,  972.  §  19;  2  R,  8.  (Edm.),  716,  §  20;  Vermmt  v.  Davidson.  30  Vt.,  877. 

§  239.  Duel  outside  of  state.  —  A  person  who  leaves  this 
state  with  intent  to  elude  any  provision  of  this  chapter,  or  to 
commit  any  act  without  the  state,  which  is  prohibited  by  this 
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chapter,  or  who  being  a  resident  of  this  state,  does  any  act  with- 
out thiB  state,  which  woald  be  punishable  by  the  provisions  of 
this  chapter,  if  committed  within  this  state,  is  guilty  of  the  same 
offense,  and  subject  to  the  same  punishment,  as  if  the  act  had 
been  committed,  or  was  to  have  been  consummated  within  this 
state 

8  R  8.,  9e8,  S  5;  3  ^  S-  OSdm.),  708,  g  5;  Id.,  677,  g  6;  .fite  t.  WmatrUr  3 
Comp.,  506;  see  Code  Crim.  Proc.,  §  133;  g  188,  ante,  g  461,  jmi;  StaU  ▼ 
Taylor,  8  Brev.,  243;  HarrU  v.  StaU,  58  Ga.,  832;  Ivey  v.  State,  13  Ala.,  276; 
Laws  1816,  ch.  4,  §  5. 

§  240.  Where  such  person  may  be  indicted  and  tried.— 
A  person  offending  against  any  proyision  of  the  last  sectiGn  m^y 

be  indicted  and  tried  in  any  county  within  this  state ;  but  tlio 
person  so  offending  may  plead  a  former  conviction  or  acquittal 
in  another  state  or  country  for  the  same  offense ;  and  if  such  plea 
is  admitted  or  established,  it  shall  be  a  bar  to  further  proceedings 
against  him,  for  such  offense. 

See  §  185,  ante 

§  241.  Witnesses.— A  person  offending  against  any  provision 
of  this  chapter  is  a  competent  witness  against  any  other  person 
offending  in  the  same  transaction,  and  must  not  be  excused 
from  testifying  or  answering  any  question,  upon  an  investigation 
or  trial  for  an  offense  under  this  chapter,  upon  the  ground  that 
his  testimony  might  tend  to  convict  him  of  a  crime.  But  evi- 
dence given  by  a  persou  so  testifying,  cannot  be  received  against 
him,  in  any  criminal  action  or  proceeding. 

See§  712,  post;  yVhtLTt.  Crim.  Ev.,  §  698;  2  Whart.  Crim.  Law,  §  1778; 
Wood's  Case,  8  City  Hall  Rec.  139;  State  v.  Ihtpont,  2  McCord,  834. 


CHAPTER  VnL 

LIBEL. 


Seotioic  242.  Libel  defined. 

243.  Libel  a  misdemeanor. 

244.  Malice  presumed,  defense  to  prosecutioia, 

245.  Publication  defined. 

246.  Liability  of  editors  and  others. 

247.  Publishing  a  true  report  of  public  official  proceedlQi^ 


OF  TnB  State  of  New  York,  119 

Section  248.  Qaalification  of  last  section. 
249.  Indictment  againnt  resident. 
2i'^.  Indictment  against  non-resident. 

251.  Indictment;  punishment  restricted. 

252.  Indictment;  power  of  court,  place  of  trial. 

253.  Privileged  communications. 

254.  Threatening  to  punish  libel. 
254a.  Furnishing  libelous  information. 

^  §  342.  Libel  defined.  —  A  malicious  publication,  by  writing, 
printing,  picture,  effigy,  sign  or  otherwise  than  by  mere  speech, 
which  exposes  any  living  person,  or  the  memory  of  any  person 
deceased)  to  hatred,  contempt,  ridicule  or  obloquy,  or  which 
causes,  or  tends  to  cause  any  person  to  be  shunned  or  avoided,  or 
which  has  a  tendency  to  injure  any  person,  corporation  or  ass- 
ciation  of  persons,  in  his  or  their  business  or  occupation,  is  a  libel. 

See  2  Kent  Com.  17;  Cooley  Torts,  193;  2  Bish.  Crim.  Law  (7th  ed.),  §  907; 
Moak's  UnderhiU  Torts,  119;  23  Alb.  L.  J.  46;  3  id.  46;  85  Eng.  Rep.  647;  8 
Lawson  Rights,  Remedies  and  Practice,  g^  1266-1279;  4  Wait's  Act.  and  Def. 
281;  Bergman  y.  Jones,  94  N.  Y.  52;  Sumner  v.  ^w«^,  12  Johns.  477;  Shelley  v. 
Sun  Printing  Co.,  88  Hun,  474;  109  N.  Y.  611;  Com,  v.  Clapp,  4  Mass.  168; 
Barr  v.  Moore,  87  Penn.  St.  386;  State  v.  SmUy,  37  Ohio  St,  80;  41  Am.  Rep. 
488;  White  v.  Nichols^  3  How.  (U.  S.)  266;  Stewart  v.  Sioift  Specific  Co.,7Q  Ga. 
280;  2  Am.  St.  Rep.  40;  Carpenter  v.  Hammond,  1  State  Rep.  551. 

A  charge  that  a  person  at  a  time  and  place  mentioned  met  the  wife  of 
another  and  ''committed  an  abomination  in  the  sight  of  the  Lord"  is  not 
libelous  p^r  ae.     Pe^le  v.  Images,  1  N.  Y.  Cr.  Rep.  148. 

The  following  publications  have  been  held  to  be  libelous: 

That  the  plaintiff  is  about  to  commence  a  suit  for  libel,  but  that  he  will  not 
bring  it  to  trial  in  a  particular  county  because  he  is  known  there.  Cooper  ▼. 
Oreeley,  1  Den.  847. 

Charging  a  maltster  with  using  filthy  water  in  brewing.  White  v.  Delavant 
17  Wend.  49;  TurriU  v.  DoOoway,  id.  426;  Fidler  v.  Belanan,  20  id.  51;  Byck- 
man  v.  Belavan,  25  id.  186. 

Charging  a  candidate  with  corruption.     Powers  v.  Dubois,  17  Wend.  63. 

Charging  a  senator  with  corrupt  conduct  as  senator  is  actionable  though  his 
term  of  office  had  expired  before  its  publication.  Cramer  v.  Biggs,  17  Wend. 
209. 

Charging  a  politician  with  corruptly  using  money.  Weed  v.  Foster,  11 
Barb.  208. 

Charging  that  a  member  of  congress  was  a  fawning  sycophant,  a  misrepro- 
sentative  in  congress,  and  a  groveling  office-seeker,  and  that  he  abandoned 
his  post  in  congress  in  pursuit  of  office.     Thofnas  v.  Croswell,  7  Johns.  264. 

A  charge  of  smuggling.     Stillwell  v.  Barter,  19  Wend.  487. 

Of  blackmail.  Bdsall  v.  Brooks,  26  How.  Pr.  426;  2  Robt.  29;  17  Abb.  Pr. 
221;  Bobertson  v.  Bennett,  44  N.  Y.  Super.  66;  of  swindling.  Williams  v- 
Godkin,  5  Daly,  499;  of  dishonesty.  Taylor  v.  Church,  1  E.  D.  Smith,  279. 
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An  imputation  of  poverty  may  be  libelous,  if  so  alleged  as  to  ezdte  nothing 
but  ridicule.     MoffaJt  v.  Cauldwell,  8  Hun,  26. 

An  imputation  of  drunkenness.  Sanderson  ▼.  CaldweU,  45  N.  T.  401 ;  Oile^ 
V.  StaU,  6  Ga.  276. 

An  imputation  of  insanity.  Perkins  v.  MUcheU,  31  Barb.  465;  Southwick  ▼. 
8tef>ens,  10  Johns.  443. 

A  charge  of  kidnapping  another  and  bringing  him  into  slavery.  Ncish  v. 
Benedict,  25  Wend.  645. 

That  a  teller  of  a  bank  while  acting  in  that  capacity  had  become  mentally 
deranged  through  overwork,  and  that  while  in  such  condition  he  had  made 
injurious  statements  concerning  the  bank,  which  occasioned  it  trouble.  Moore 
V.  Francis,  121  N.  Y.  199;  8  L.  R.  A.  214. 

In  Reg,  ▼.  Adams,  22  Q.  B.  Div.  66,  defendant  was  tri<Mi  and  convicted  on  an 
indictment  charging  him  with  having  unlawfully  and  Utaliciously  written  and 
published  to  a  young  woman  of  virtuous  and  modest  character  a  defamatory 
letter  of  and  concerning  her,  and  of  and  concerning  her  character  for  virtue  and 
modesty.  The  defendant  having  seen  an  advertisement  for  a  situation  inserted 
by  the  young  woman  in  a  newspaper,  wrote  and  sent  to  her  at  the  address 
given,  the  letter  in  question,  which  contained  a  proposal  in  plain  terms  that 
she  should  surrender  her  chastity  to  him  for  a  sum  of  money.  Held,  that  the 
conviction  could  be  sustained,  because,  in  all  the  circumsiances,  the  defama- 
tory letter  might  reasonably  tend  to  provoke  a  breach  of  the  peace. 

A  published  statement  that  a  married  man  is  threatened  with  a  breach  of 
promise  suit.     Morey  v.  Morning  Journal  Ass'n,  128  N,  Y.  207. 

A  false  and  malicious  publication  that  one's  house  has  been  searched^nder 
legal  process  for  stolen  goods  supposed  to  be  secreted  therein.  SUUe  v.  SmUy, 
87  Ohio  St.  80;  41  Am.  Rep.  487. 

To  publish  of  an  attorney  for  a  city  that  he  abandoned  his  client's  cause  by 
resigning  his  office  in  the  midst  of  a  litigation  brought  on  his  advice  to  the 
detriment  of  his  client.     Hetherington  v.  Sterry^  28  Eans.  426;  42  Am.  Rep.  169. 

To  charge  a  member  of  the  bar  as  offering  himself  as  a  witness  in  order  ta 
divulge  the  secrets  of  his  client  is  libelous.  Biggs  v.  Denniston,  8  Johns. 
Oases,  198. 

To  publish  of  a  druggist  that  he  has  made  and  sold  a  counterfeit  medicine 
put  up  in  counterfeit  wrappers.     Steketee  v.  Kimm,  48  Mich.  822. 

A  newspaper  publication  of  the  suicide  of  a  man  falsely  charging  in  effect 
that  it  was  induced  by  the  exactness  of  his  wife  and  by  her  fraudulent  con- 
duct in  taking  wages  for  her  son  which  he  had  not  earned.  Bradley  v. 
Cramer,  59  Wis.  809;  48  Am.  Rep.  511. 

Published  words  charging  a  wife  with  deserting  her  husband  in  his  sickness. 
Smith  V.  Smith,  73  Mich.  445;  16  Am.  St.  594;  8  L.  R,  A.  52. 

The  publication  of  a  statement  that  persons  employed  in  a  certain  depart- 
ment "have  been  dismissed  for  alleged  thefts  of  leather  belonging  to  the 
department,"  with  a  comment  that  "the  rascals  ought  to  feel  thankful  for 
getting  off  without  more  severe  punishment,"  is  libelous  as  amounting  to  a 
charge  of  theft.  Dtoyer  v.  Fireman's  Journal  Co.,  11  Daly,  248;  Byer  v.  Fire- 
man's Journal  Co.,  id.  251. 

Words  employed  in  an  alleged  libel  are  to  be  construed  by  courts  and  juries 
In  the  plain  and  popular  sense  in  which  other  people  would  naturally  under* 
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fitand  them.  Folkard's  Stark.  Lib.  and  Slander,  §  155;  Moak's  Underhih 
Torts,  125;  Cooper  v.  OreeUy,  1  Den.  358;  More  ▼.  Bennett,  48  N.  Y.  475; 
Wright  v.  Paige,  36  Barb.  438;  affirmed,  3  Trans.  App.  184;  Eich  v.  Parrott, 

1  Cliff.  55;  Carroll  v.  White,  88  Barb.  615. 

The  scope  of  the  entire  article  is  to  be  considered  and  such  construction  put 
upon  its  language  as  would  be  naturally  given  to  it.  Spencer  v.  S&uthwick,  11 
Johns.  592;  Cooper  v.  Greeley,  1  Den.  358;  More  v.  Bennett,  48  N.  Y.  475; 
Bradley  v.  Cramer,  69  Wis.  309;  48  Am.  Rep.  618;  WiUiama  v.  Oodkin,  5 
Dalj,  499. 

The  publication  of  a  libel  is  not  an  infamous  crime.  People  v.  Parr,  5  N  Y. 
Cr.  Rep.  34. 

§  243.  Libel  a  xnisdemeanor.  —  A  person  who  publishes  a 
libel  is  guilty  of  a  misdemeanor. 

§  244.  Malice  presumed ;  defense  to  prosecntloiL  —A 

publication  having  the  tendency  or  effect,  mentioned  in  section 
two  hundred  and  forty-two,  is  to  be  deemed  malicious,  if  no  jus* 
tification  or  excuse  therefor  is  shown.  The  publication  is  justified 
when  the  matter  charged  as  libelous  is  true,  and  was  published 
with  good  motives  and  for  justifiable  ends.  The  publication  is 
excused  wlien  it  is  honestly  made,  in  the  belief  of  its  truth  and 
upon  reasonable  grounds  for  this  belief,  and  consists  of  fair  com- 
ments upon  the  conduct  of  a  person  in  respect  of  public  affairs, 
or  upon  a  thing  which  the  proprietor  thereof  offers  or  explaina 
to  the  public. 

See  Code  a  v.  Proc.,  §§  535,  536. 

The  State  Const.,  art.  I,  §  8,  provides  as  follows:  "In  all  criminal  prosecu- 
tions  or  indictments  for  libels,  tbe  truth  may  be  given  in  evidence  to  the  jury; 
and  if  it  shall  appear  to  the  jurj,  that  the  matter  charged  as  libelous  is  true, 
and  was  published  with  good  motives,  and  for  justifiable  ends,  the  party  shall 
be  acquitted;  and  the  jury  shall  have  the  right  to  determine  the  law  and  the 
fact." 

The  general  rule  is  that  in  the  case  of  a  libelous  publication,  the  law  implies 
malice.  Byam  v.  Collina,  111  N.  Y.  150;  Root  v.  King,  7  Cow.  613;  4  Wend. 
113;  Washburn  v.  Cook,  3  Den.  110;  Hunt  v.  Bennett,  19  N.  Y.  176. 

A  petition  for  the  removal  of  an  official  for  malfeasance  not  libelous  with- 
out direct  proof  of  malice.     Thorn  v.  BlancJiard,  5  Johns.  508. 

A  charge  made  on  mere  rumor  is  no  justification.  Powers  v.  Skinner ^  1 
Wend.  461. 

That  an  article  published,  was  copied,  is  no  defense.     Hotchkiss  v.  Oliphant, 

2  Hill,  510. 

Nor  that  the  author's  name  was  given.    Bole  v.  Lyon,  10  Johns.  447. 
Truth  must  be  established,  and  goes  to  the  intent.     Bice  v.  Withers,  9  Wend 
138;  People  v.  Tracy,  2  Wheel.  Or.  ('as.  35S. 
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The  motive  mast  be  jastifiable.     Baldwin* s  C<U6,  8  C.  H.  Rec.  61. 

Mitigating  circumstances  must  be  pleaded  in  connection  with  a  denial  of 
malice.     Daly  v.  Byrne,  1  Abb.  N.  C.  150. 

Good  motives  and  justifiable  ends  must  be  shown.  Barthciomy  ▼.  People,  2 
Hill,  248.     See  8nyder  v.  Andrews,  G  Barb.  48. 

Justification  in  answer  set  up  must  be  definite  and  certain.     Id. 

And  must  be  as  broad  as  the  charge.  Skinner  v.  Powers,  1  Wend.  451;  Slil- 
well  V.  Barter,  19  id,  487;  Fidler  v.  Delavan,  20  id.  57;  Cooper  v.  Barber,  24 
id.  105. 

The  question  of  good  faith  and  belief  in  the  truth  of  the  statement  is  for  the 
jury.     Brooks  v.  Harrison,  91  N.  Y.  89;  Hamitton  v.  Eno,  81  id.  122. 

§  245.  Publication  defined.  —  To  snstain  a  charge  of  pub- 
lishing a  libel,  it  is  not  necessary  that  the  matter  complained  of 
should  have  been  seen  by  another.  It  is  enough  that  the  defend- 
ant knowingly  displayed  it,  or  parted  with  its  immediate  custody^ 
under  circumstances  whicH  exposea  it  to  be  seen  or  imderstood  by 
another  person  than  himself. 

See  4  Wail's  Act.  and  Def.  493;  Moak*s  Underbill  Torts,  127;  8  Lawson- 
Rights,  Remedies  and  Practice,  §  1336. 

Publication  is  not  established  by  proof  that  defendant  sold  copies  of  the 
newspaper  containing  the  libel  without  proof  that  anybody  ever  saw  or  read 
the  libel  in  any  of  the  papers  so  sold.     I*rescott  v.  Tousey,  50  N.  Y.  Super.  12. 

The  handing  a  printed  pamphlet  to  the  governor  of  a  state  upon  an  argu- 
ment before  him  in  favor  of  the  passage  of  a  bill  awaiting  his  signature,  by  a 
person  who  had  not  prepared  the  pamphlet  and  did  not  know  its  contents,  is 
not  a  publication.  Woods  v.  Wimaii,  47  Hun.  362;  reversed,  122  N.  Y.  445^ 
but  on  other  grounds. 

Sending  a  letter  to  the  plaintiff,  sealed,  is  not  a  publication  which  will  sus- 
tain a  private  suit.    Warnoc?i  v.  Mitchell,  48  Fed.  Rep  r,  428;  42  Alb.  L.  J.  409. 

But  is  punishable  as  tending  to  a  breach  of  the  peace.  Barrow  t.  LeweUin^ 
Hob.  62a;  Lyle  v.  Clason,  1  Caines,  581. 

A  writer  reading  a  libelous  letter  to  a  stranger  before  sending  it,  is  a  publi- 
cation.    Snyder  v.  Andrews,  6  Barb.  48;  Van  Cleef  v.  Lawrervu,  6  C.  H.  Rec.  41. 

A  libel  published  in  another  state  not  actionable  here.  TrumhuU  v.  6{tH>ons, 
8  C.  H.  Rec.  97. 

It  is  a  publication  to  send  the  libel  to  the  wife  of  the  person  libeled.  Wen- 
man  v.  Ash,  13  C.  B.  836;  22  Eng.  Law  k  Eq.  509;  Snyder  r.  Andrews, 
6  Barb.  47;  Sehenck  v.  Schenck,  20  N.  J.  L.  208;  Sesler  v.  Montgomery,  78  Cal. 
486;  12  Am.  St.  Rep.  76;  28  Am.  L.  Reg.  (N.  S.)  271,  note.  See,  also,  Odgers 
Lib.  and  SI.  152,  153.  Contra,  TrumbuU  v.  Omons,  3  C.  H.  Rec.  97;  Wenn- 
hak  V.  Morgan,  20  Q.  B.  Div.  635;  38  Eng.  Rep.  682. 

§  246.  Liability  of  editors  and  others.  —  Every  editor,  or 
proprietor  of  a  book,  newspaper  or  serial,  and  every  manager  of 
a  partnership  or  incorporated  association,  by  which  a  book,  newa- 
papt'i  or  serial  is  issued,  is  ciiar:;c'able  with  the  puWieation  of  any 
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matter  contained  in  sach  book,  newspaper  or  serial.  But  in  every 
prosecntion  for  libel  the  defendant  may  show  in  his  defense  that 
the  matter  complained  of  was  published  without  his  knowledge 
or  fault  and  against  his  wishes,  by  another  who  had  no  authority 
from  him  to  make  the  publication,  and  whose  act  was  disavowed 
by  him  so  soon  as  known. 

See  19  Alb.  L.  J.  188,  208;  66  L.  Times,  164;  64  id.  95;  68  id.  28,  48;  12  Irish 
L.  Times,  83;  1  So.  L.  Rev.  (N.  S.)  233;  Ropke  v.  Brooklyn  Daily  EagU,  9  State 
Rep.  709;  ThomoB  v.  CrosweU,  7  Johns.  264;  Fry  v.  Bennett,  28  N.  Y.  824; 
Hunt  V.  Bennett,  19  id.  175;  Sunderlin  v.  Bradetreet,  46  id.  188;  Purdy  v. 
Bochester  Printing  Co.,  96  id.  872;  Andres  v.  WelU,  7  Johns.  260;  SheUey  v 
Sun  PHnting  Ass*n,  48  Hun,  474;  109  N.  T.  611;  Prees  Co.  v.  Stewart,  119 
Penn.  St.  584;  Huff  v.  Bennett,  4  Sandf.  120;  Bruce  v.  Reed,  104  Penn.  St. 
408;  49  Am.  Rep.  586;  Neeb  v.  Hope,  4  East.  Rep.  129. 

§  247.  Publiflliiiig  a  true  report  of  public  official  pro* 
ceedings. — A  prosecution  for  libel  cannot  be  maintained  against 
a  reporter,  editor,  publisher,  or  proprietor  of  a  newspaper,  for  the 
publication  therein,  of  a  fair  and  true  report  of  any  judicial,  legis- 
lative or  other  public  and  o£5cial  proceeding,  or  of  any  statement, 
speech,  argument  or  debate  in  the  course  of  the  same,  without 
proving  actual  malice  in  making  the  report. 

See  Savford  v.  Bennett,  24  N.  Y.  20;  Ackerman  v.  Jones,  37  N.  Y.  Super. 
42;  Thomas  y.  CrosweU,  7  Johns.  264;  Steele  v.  Southwick,  9  id.  214;  Stanley 
V.  Webb,  4  Sandf.  221;  EdsaU  v.  Brooks,- 2  Robt.  29;  McCabe  v.  Ca^ddmU,  18 
Abb.  Pr.  377. 

§  248.  Qualiftcation  of  last  section. —  The  last  section  does 
not  apply  to  a  libel  contained  in  the  heading  of  the  report,  or  in 
any  other  matter  added  by  any  other  person  concerned  in  the 
publication ;  or  in  the  report  of  any  thing  said  or  done  at  the 
time  and  place  of  the  public  and  official  proceeding,  which  was 
not  a  part  thereof. 
See  5ton/«y  v.  WM,  4  Sandf.  221. 

§  249.  Indictment  against  resident.— An  indictment  for  a 
Kbel,  contained  in  a  newspaper  published  within  this  state,  a^net 
a  resident  thereof,  may  be  found  either  in  the  county  where  the 
paper  was  published,  or  in  the  county  where  the  person  libeled 
resided  when  the  offense  was  committed.  In  the  latter  case  the 
defendant  is  entitled  to  an  order  of  the  Supreme  Court,  directing 
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the  indictment  against  him  to  be  tried  in  the  county  in  which  the 
paper  was  printed  and  published,  upon  compliance  with  the  fol- 
lowing conditions : 

1.  He  must  apply  for  the  order  within  thirty  days  after  being 
committed  upon,  or  giving  bail  to  answer,  the  indictment ; 

2.  He  must  execute  a  bond  to  the  complainant,  with  two  suffi- 
cient sureties,  approved  by  the  judge  hearing  his  application, 
in  a  penal  sum  fixed  by  the  judge,  not  less  than  two  hundred  and 
fifty  nor  more  than  one  thousand  dollars,  conditioned  for  the 
payment,  in  case  the  defendant  is  convicted,  of  all  the  com- 
plainant's reasonable  expenses  in  going  to  and  from  his  place  of 
residence  and  the  place  of  trial,  and  in  attendance  upon  the  trial : 

3.  He  must,  within  ten  days  after  the  granting  of  the  order, 
file  the  order  and  deposit  the  bond  with  the  clerk  of  the  county 
in  which  the  indictment  is  pending. 

§  260.  Indictment  against  non-resident.  —  An  indictment 
for  a  libel  published  against  a  person  not  a  resident  of  this  state, 
must  be  found  and  tried  in  the  county  where  the  paper  contain* 
ing  the  libel  purports  upon  its  face  to  be  published ;  or,  if  no 
county  is  indicated  upon  the  face  of  the  paper,  in. any  county 
where  the  paper  was  circulated. 

See  Code  Crirn.  Proc,  §  138;  Trumbyll  v.  Gibbons,  3  C.  H.  Rec.  397. 

§251.  Indictment;  punishment  restricted. — A  person 
cannot  be  indicted  or  tried  for  the  publication  of  the  same  libel, 
against  the  same  person,  in  more  than  one  county. 

§  252.  Indictment ;  power  of  court,  place  of  trial.  — 

Nothing  contained  in  this  chapter  shall  be  construed  to  abridge, 
or  in  any  manner  affect,  the  power  of  a  competent  court,  to 
change  the  place  of  trial  of  an  indictment  for  libel,  in  the  same  man- 
ner as  may  lawfully  be  done,  in  respect  to  any  other  indictment. 

§  253.  Privileged  communications.  —  A  communication 
made  to  a  person  entitled  to,  or  interested  in  the  communication, 
by  one  who  was  also  interested  in  or  entitled  to  make  it,  or  who 
stood  in  such  a  relation  to  the  former  as  to  afford  a  reasonable 
ground  for  supposing  his  motive  innocent,  is  presumed  not  to  be 
malicious,  and  is  called  a  privileged  communication. 
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See  28  Am.  L.  Reg.  (N.  S.)  1;  85  Eng.  Rep.  2M;  15  Am.  Dec.  232. 

Whether  a  libelous  communication  is  privileged  is  a  question  of  law  for  the 
<»urt.     Byam  v.  Collins,  111  N.  Y.  150;  Hamilton  v.  Eno,  81  id.  116. 

In  HamiUon  v.  Eno,  SI  N.  Y.  124,  the  court  say:  "The  occasion  that  makes 
a  communication  privileged  is  when  one  has  an  interest  in  a  matter,  or  a 
duty  in  regard  to  it,  or  there  is  a  propriety  in  utterance,  and  he  makes  a  state- 
ment in  good  faith  to  another  who  has  a  like  interest  or  duty,  or  to  whom  a 
like  propriety  attaches  to  hear  the  utterance.  Van  Wyck  v.  AspinwaU,  17  N. 
T.  190;  Elinck  v.  Colby,  46  id.  427;  Sunderlin  v.  Bradstreet,  id.  191.  And  in 
a  qualified  way  the  occasion  exists  when  there  has  been  put  forth  a  publication 
of  general  public  interest,  or  the  publication  is  in  itself  one  to  which  the  pub- 
lic interest  has  been  invited." 

In  Hamilton  v.  Eno,  81  N.  Y.  126,  the  court  say:  "  It  is  the  law  of  this  state 
that  to  accuse  a  candidate  for  public  office  of  an  offense  is  not  privileged, 
though  the  charge  was  made  without  evil  motive  and  in  the  exercise  of  a 
political  right  (Lewis  v.  Few,  5  Johns.  1).  and  though  the  libel  relate  to  a  pub- 
lic act  of  the  candidate  in  his  official  place.  Root  v.  King,  7  Cow.  618;  affirmed, 
4  Wend.  118.  It  cannot  be  different  when  the  charge  is  against  one  holding 
an  office.  See  Edsall  v.  Brooks^  17  Abb.  Pr.  221.  So  it  seems  to  be  in  other 
states.  Com.  v.  Clapp,  4  Mass.  163;  Curtis  v.  Mussey,  6  Gray,  261;  Seely  ▼. 
Blair,  Wright  (Ohio),  858,  688;  Bremr  v.  Weakley,  2  Overton  (Tenn.).  99; 
Mayrant  v.  Richardson,  1  N.  &  McC.  (S.  Car.)  847;  Tiedeman  Police  Power,  52. 
See,  also,  86  Am.  Dec.  88;  58  Am.  Rep.  685;  57  id.  228;  24  Am.  L.  Reg.  (N.  S.) 
616,  640,  645;  BHggsy,  Garrett,  111  Penn.  St.  404;  88  Alb.  L.  J.  211;  56  Am. 
Rep.  274;  distinguishing  Hamilton  v.  Eno,  81  N.  Y.  126. 

Where  a  communication  is  privileged  on  its  face,  plaintiff  must  show  both 
malice  and  want  of  probable  cause.     Streety  v.  Wood,  15  Barb.  105. 

Legislative  or  judicial  proceedings  are  privileged.  Kelly  v.  Taintor,  48 
How.  270;  Thorn  v.  Blanchard,  5  Johns.  508. 

A  memorial  addressed  to  the  board  of  excise  against  granting  license  to  a 
particular  individual,  privileged.      Vandersee  v.  McGregor,  12  Wend.  545. 

A  charge  against  one  member  by  another,  in  a  matter  which  the  society  can 
investigate,  is  privileged.     Streety  v.  Wood,  15  Barb.  105. 

A  charge  of  violation  of  official  duty,  made  to  proper  authorities,  is  privi- 
leged.     Van  Wyck  v.  AspinirnU,  17  N.  Y.  190;  4  Dner,  268. 

Complaint  to  a  fire  marshal  as  to  origin  of  fire,  privileged.  Newfield  v.  Cop- 
perman.  47  How.  87;  15  Abb.  (N.  S.)  360. 

An  address  to  the  electors  of  the  state,  before  election,  signed  as  chairman 
of  a  public  meeting,  not  privileged.  Leicis  v.  Few,  5  Johns.  1;  Hunt  v.  Ben- 
nett. 19  N.  Y.  173;  4  E.  D.  Smith,  647. 

Especially  if  it  reflects  upon  a  candidate.  Hunt  v.  Bennett,  19  N.  Y.  178; 
Root  V.  King,  7  Cow.  618;  4  Wend.  114. 

A  reflection  upon  the  manager  of  an  opera-house,  not  privileged.  Fry  v. 
Bennett,  8  Bosw.  200. 

A  fair  criticism  of  a  literary  work,  however  severe,  is  privileged,  unless  it 
imputes  unworthy  motives  to  the  author.  Reed  v.  Sireetzer,  6  Abb.  (N.  S.)  9, 
note;  Fry  v.  Bennett,  5  Sandf.  54;  9  N.  Y.  Leg.  Obs.  330;  Cooper  v.  Stone,  24 
Wend.  484. 
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Information  furnished  bj  a  mercantile  agency  to  all  its  customers,  irrespect- 
ive of  their  interest  in  the  question,  is  not  privileged,  though  given  in  good 
faith.  Taylor  v.  CJiurch,  8  N.  Y.  452;  1  E.  D.  Smith,  279;  Sunderlin  v.  Brad^ 
street,  46  N.  Y.  188;  Lewis  v.  Chapman,  16  N.  Y.  369. 

An  afiSdavit  before  the  governor,  he  not  having  jurisdiction,  is  not  privi- 
leged.    Hosmer  v.  Loteland,  19  Barb.  111. 

Attorney's  advice  to  client  is  privileged,  unless  express  malice  be  shown. 
Washham  v.  Cook,  3  Den.  110. 

An  attorney's  declarations  not  pertinent  to  the  controversy  are  otherwise. 
Oiffiert  V.  People,  1  Den.  41;  Star  v.  Stlden,  4  N.  Y.  91. 

Privilege  of  counsel  extends  to  all  matters  i>ertinent  to  the  controversy,  irre- 
spective of  motive.  Marsh  v.  EUsvoorth,  50  N.  Y.  309;  1  Sweeny,  52;  86  How. 
532;  2  Sweeny,  589. 

Falsity  of  the  charge  is  inadmissible  where  the  report  is  privileged.  Acker* 
man  v.  Jones,  5  J.  &  Sp.  42. 

Publication  of  ex  parte  proceedings  before  a  police  magistrate,  not  privi- 
leged.     Stanley  v.  Webb,  4  Sandf.  21;  8  X.  Y.  Leg.  Obs.  209. 

Grand  jury  proceedings  are  not  privileged.  McCabe  v.  Caulduell,  18  Abb. 
Pr.  377. 

Slanderous  words  uttered  by  a  murderer  at  the  time  of  his  execution  are  not 
privileged  when  published.     Sanford  v.  Bennett,  24  N.  Y.  20. 

An  agreement  made  between  persons  interested  in  a  prosecution  to  push  the 
same,  is  privileged,  even  if  exhibited  to  an  outside  party.  '  Klinck  v.  CoWy, 
46  N.  Y.  427. 

Physician's  certificate,  given  in  good  faith,  that  another  is  insane,  is  privi 
leged.    Perkins  v.  MitcMl,  31  Barb.  461. 

The  publication  in  a  public  journal  of  an  article  charging  a  member  of  the 
legislature  with  corruption,  is  not  privileged.   Littl^ohn  v.  Oreeley,  13  Abb.  41. 

Communications  made  to  the  board  of  directors  of  a  charitable  institution 
regarding  an  employee,  if  made  in  good  faith  and  without  malice,  are  privi- 
leged.    Halstead  v.  Nelson,  24  Hun,  395. 

The  transmission  unnecessarily  by  a  post-office  telegram  of  libelous  matter 
which  would  have  been  privileged  if  sent  in  a  sealed  letter,  avoids  the  privi- 
lege.    Williamson  v.  Frear,  L.  R.,  9  Com.  PI.  393;  10  Eng.  Rep.  225. 

§  254.  Threatening  to  publish  libel.  —  A  person  who 
threatens  another  with  the  publication  of  a  libel,  concerning  the 
latter  or  concerning  any  parent,  husband,  wife,  child  or  other 
member  of  the  family  of  the  latter,  and  a  person  who  offers  to 
prevent  the  publication  of  a  libel  upon  another  person  upon  con- 
dition of  the  payment  of,  or  with  intent  to  extort,  money  or 
other  valuable  consideration  from  any  person,  is  guilty  of  a 
misdemeanor. 

§  254a.  Furnishing  libelous  information. —  Any  person 
who  wilfully  states,  delivers  or  transmits  by  any  means  whatever 
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to  any  manager,  editor,  publisher,  reporter  or  other  employe  of  a 
publisher  of  any  newspaper,  magazine,  publication,  periodical  or 
serial,  any  statement  concerning  any  person  or  corporation,  which  if 
published  therein  would  be  a  libel,  is  guilty  of  a  misdemeanor. 
In  effect,  as  amended,  September  1,  1894.     See  Laws  1894,  ch,  626. 


TITLE  X, 

OF    0BIMS8    AGAINST    THE    PER80K    AKD    AGAINST    PUBLIO 

DECENCY  AND   GOOD  MORALS. 

L  Crimes  against  religious  liberty  and  conscience. 
II.  Rape,  abduction,  carnal  abuse  of  children  and  seduction, 
in.  Abandonment  and  neglect  of  children. 
IV.  Abortions  and  concealing  death  of  infant. 
Y.  Bigamy,  incest  and  the  crime  against  nature. 
YL  Violating  sepulture  and  the  remains  of  the  dead. 
Vn.  Indecent  exposures,  obscene  exhibitions,  books  and  prints  and 

disorderly  houses. 
Vm.  Lotteries. 
IX.  Gaming. 
X  Pawnbrokers. 


CHAPTER  I. 

JF  CRIMES  AGAINST  RELIGIOUS    LIBERTY   AND   CONBCISNCB* 

Sbction  255.  Profane  swearing  defined. 

256.  Punishment  of  profane  swearing. 

257.  Summary  conviction  for  profane  swearing, 

258.  Penalties,  how  collected 

259.  The  Sabbath. 

260.  Sabbath  breaking 

261.  Day  defined. 

262.  Acts  forbidden. 

263.  Sunday  labor. 

264.  Persons  observing  another  day  as  a  Sabbath. 

265.  Public  sports. 

266.  Trades,  manufactures  and  mechanical  employments. 

267.  Public  traffic. 
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Section  268.  Serving  process. 

269.  Punisbineut  of  Sabbath  breaking. 

270.  Forfeiture  of  commodities  exposed  for  sale. 

271.  Remedy  for  maliciously  serving  process. 

272.  Compelling  adoption  of  a  form  of  belief. 
27B.  Preventing  performance  of  religious  acts. 

274.  Disturbing  religious  meeting. 

275.  Definition  of  the  offense. 

276.  Processions  and  parades. 

277.  Theatrical  and  other  performanoes. 

Sections  266-268  repealed  in  1882,  chap.  384,  p.  544. 

§259.  The  Sabbath.— The  first  day  of  the  week  being  by 
general  consent  set  apart  for  rest  and  religious  uses,  the  law  pro- 
hibits the  doing  on  that  day  of  certain  acts  hereinafter  specified, 
which  are  serious  interruptions  of  the  repose  and  religious  liberty 
of  the  community. 

The  legislature  has  authority  to  protect  the  Christian  Sabbath  from  dese- 
cration hy  such  laws  as  it  may  deem  necessary,  and  it  is  the  sole  judge  of  the 
acts  proper  to  be  prohibited,  with  a  view  to  the  public  peace  of  that  day. 
Neiiendorffx.  Duryea,  69  N.  Y.  557;  Lindenmidlcr  v.  PeopU,  83  Barb.  548;  21 
How.  Pr.  156;  People  v.  Ball  42  Barb.  824;  People  v.  Hoytn,  20  How.  Pr.  76; 
Matter  of  Burke,  59  Cal.  6;  43  Am.  Rep.  231;  Com.  v.  Has,  122  Mass.  40;  Com. 
V.  Louisville,  etc.,  R.  Co.,  8  Crim.  L.  Mag.  632.  See,  also,  Cooley  Const.  Lim. 
(5th  ed.)  689;  18  Am.  L.  Kev.  778;  33  Alb.  L.  J.  104;  12  Crim.  L.  Mag.  785,  96L 

''  With  us  the  Sabbath,  as  a  civil  institution,  is  older  than  the  government. 
The  framers  of  the  first  constitution  found  it  in  existence;  they  recognized  it 
in  their  acts,  and  they  did  not  abolish  it,  or  alter  it,  or  lessen  its  sanctions  or 
the  obligations  of  the  people  to  observe  it."  *  *  *  In  this  state  the  Sabbath 
exists  as  a  day  of  rest  by  the  common  law;  and  without  the  necessity  of  legis- 
lative action  to  establish  it;  and  all  that  the  legislature  attempt  to  do  in  the 
*  Sabbath  laws'  is  to  regulate  its  observance."  LindenmuUer  v.  People,  33 
Barb.  568,  569;  21  How.  Pr.  156.  See  as  to  Christianity  and  the  common  law, 
Whart.  Crim.  Law,  §  20;  18  Alb.  L.  J.  866;  12  id.  359;  20  id.  265,  285;  29  Am. 
L.  Reg.  (N.  S.)  273;  Cooley  Const.  Lim.  (5th  ed.)  584-689;  People  v.  RvggleSy 
8  Johns.  210;  Andretcs  v.  Bible  Society,  4  Sandf.  156;  Smith  v.  Wilcox,  24  N.  Y. 
853;   Vidal  v.  Qirard*s  ExWs,  2  How.  (U.  S.)  127. 

A  village  may  ordain  that  places  of  business  shall  not  be  kept  open  on  Sun- 
day although  the  general  law  only  forbids  such  labor  on  Sunday  as  **  disturbs 
the  peace  and  good  order  of  society."  McPherson  v.  ViUage  of  Chehanse,  114 
HL  46;  55  Am.  Rep.  857. 

§  260.  Sabbath  breaking. — A  violation  of  the  foregoing  pro* 
hibition  is  Sabbath  breaking. 
See  Anonymous,  12  Abb.  N.  C.  457. 
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§  261.  Repealed,  1892,  chapter  677, 

§  262.  Repealed,  Laws  1883,  chap.  358  ;  11  Stat,  at  Large,  502. 

§  263.  Sunday  labor. —  All  labor  on  Sunday  is  prohibited, 
excepting  the  works  of  necessity  or  charity.  In  works  of  neces* 
sity  or  charity  is  included  whatever  is  needfal  during  the  day  for 
the  good  order,  health  or  comfort  of  the  community. 

A  contract  to  give  instractions  in  the  art  of  photography  on  Sunday  is  illegal 
and  void,  *  *  *  and  there  can  be  no  recovery  for  services  rendered  under 
it    BUordeaux  v.  Lithographic  Co.,  9  N.  T.  Supp.  507;  80  State  Rep.  656. 

At  common  law  the  observance  of  the  Sabbath  was  a  duty  of  imperfect  obli- 
gation.   Bex  v.  Brotherton,  2  Str.  702;  Merrit  v.  Earle,  29  N.  Y.  122. 

Labor  performed  on  a  Sunday  is  not  ipto  facto  illegal.  Sun,  etc,,  Ass*n  ▼. 
Tribune,  etc.,  Ass'n,  44  N.  Y.  Super.  186. 

Any  private  business  may  be  done  which  the  statute  does  not  prohibit,  and 
all  contracts  relating  thereto  are  valid.  Merrit  v.  Earle,  29  N.  Y.  122;  Eherle 
T.  Mehrbach,  55  id.  682;  Batrford  v.  Every,  44  Barb.  618;  MiUer  v.  Eoessl&r,  4 
E.  D.  Smith,  234. 

The  provisions  of  this  section  in  so  far  as  they  authorize  an  interference  by 
the  police  with  the  inter-state  traffic  of  common  carriers  are  repugnant  to  arti- 
cle 1,  section  8,  subdivision  8  of  the  Federal  Constitution  and  void.  Dintmore 
V.  Board  of  Police,  12  Abb.  N.  C.  487. 

And  such  interference  cannot  be  asserted  as  an  exercise  of  the  police  power 
of  the  state.    Id. 

A  different  rule  prevails  where  both  the  initial  and  terminal  point  of  com- 
merce is  in  the  same  state.    Id. 

In  such  a  case  a  state  may  lawfully  interdict  a  carrier  from  transacting  its 
ordinary  business,  and  from  receiving  and  delivering  non-perishable  merchan- 
dise on  Sunday  in  ordinary  circumstances.     Id. 

A  statute  subjecting  to  punishment  railway  companies  running  their  freight 
trains  on  Sunday  is  unconstitutional  although  the  freight  in  question  is  in 
course  of  transportation  to  other  states.  State  v.  Bailroad  Co.,  24  W.  Va.  783; 
49  Am.  Rep.  290. 

§  264.  Persons  observing  another  day  as  a  Sabbath. — 

It  is  a  sufficient  defense  to  a  prosecution  for  work  or  labor  on  the 
first  day  of  the  week,  that  the  defendant  uniformly  keeps  another 
day  of  the  week  as  holy  time,  and  does  not  labor  on  that  day,  and 
that  the  labor  complained  of  was  done  in  such  manner  as  not  to 
interrupt  or  disturb  other  persons  in  observing  the  first  day  of  the 
week  as  holy  time. 
17 
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See  haaes  v.  Beth,  etc..  Society,  1  Hilt.  469;  Maxeon  y.  Anruu,  1  Den.  204; 
Anonymous,  12  Abb.  N.  C.  467;  Cooley  Const.  Lim.  •476,  *477;  Desty  Crim. 
Law,  §  117  and  cases. 

In  Johns  v.  State,  78  Ind.  883;  41  Am.  Rep.  577,  it  was  held,  that  a  statute 
prohibiting  labor  on  Sunday  is  constitutional,  although  it  provides  that  it  shall 
not  affect  those  who  conscientiously  observe  the  seventh  day  as  the  Sabbath. 

In  City  of  Shreveport  v.  Levy,  26  La.  Ann.  671;  21  Am.  Rep.  558,  a  muni- 
cipal ordinance  forbade  the  sale  of  goods  on  Sunday,  but  excepted  from  it« 
operation  those  keeping  their  business  places  closed  on  Saturday;  held,  uncon* 
stitutional  as  giving  to  Jews  a  privilege  denied  to  others.  See,  also,  Com.  v. 
Hoe,  122  Mass.  40;  Swann  v.  Swann,  21  Fed.  Rep.  299;  Scales  v.  State,  47 
Ark.  476;  58  Am.  Rep.  768. 

§  265.  Public  sports. —  All  shooting,  hunting,  fishing,  play- 

inp,  horse  racing,  gaming  or  other  public  sport,  exercises  or  shows, 

upon  the  first  day  of  the  week,  and  all  noise  disturbing  the  peace 

of  the  day,  are  prohibited. 

Playing  ball  on  private  grounds  with  the  consent  of  the  owner,  there  being 
no  noise  or  disturbance,  is  not  an  offense  under  this  section.  People  v.  Dennin, 
8  N.  Y.  Cr.  Rep.  127;  85  Hun,  828.    Overruled,  People  v.  Moses,  140  N.  Y.  214. 

§  2G6.  All  trades,  manufactures,  agricultural  or  me- 
chanical employments  upon  the  first  day  of  the  week  are 
prohibited,  except  that  when  the  same  are  works  of  necessity  they 
may  be  performed  on  that  day  in  their  usual  and  orderly  manner, 
80  as  not  to  interfere  with  the  repose  and  religious  liberty  of  the 
community. 

In  Sanders  v.  Staten  Island  B.  Co.,  18  Abb.  Pr.  (N.  S.)  855,  the  court  say: 
"  What  is  or  is  not  a  work  of  necessity  or  charity  should  be  determined  by  the 
circumstances  of  each  case.  The  evident  object  of  the  statute  was  to  prevent 
the  day  from  being  employed  in  servile  work,  which  is  exhausting  to  the  body, 
or  in  merely  idle  pastime  subversive  of  that  order,  thrift  and  economy  of 
health  and  substance  which  is  necessary  to  the  preservation  of  society.  It 
was  never  intended  to  prohibit  such  a  use  of  the  day  as  would  be  conducive 
to  the  health  and  necessary  recreation  of  the  citizen." 

The  following  have  been  held  to  be  works  of  necessity: 

The  business  of  an  ironmaster  when  engaged  on  Sunday  in  a  process  of 
smelting  iron  and  other  metallic  ores,  which  process  cannot  be  interrupted  ou 
Sunday  without  irreparable  loss  and  damage  to  property.  Manhattan  Iron 
Works  Co.  V.  French,  12  Abb.  N.  C.  448. 

Operating  an  ice  factory  on  Sunday  is  a  work  of  necessity,  it  appearing  that 
to  close  the  factory  over  Sunday  would  result  in  losing  from  twenty>four  to 
thirty  hours  after  resuming  operations,  that  time  being  required  to  reduce  the 
temperature  after  such  aa  interruption.  Hennersdorf  v.  State,  II  Crim.  L. 
Mag.  179. 


OF  THE  State  of  New  York.  131 

It  is  lawful  for  a  railway  company  to  ran  trains  for  passengers,  mails  and 
express  freight  on  Sunday.  It  is  a  *'  work  of  necessity/'  Gom.  v.  Loui^viUe, 
€t€.,  H.  Co.,  80  Ky.  291;  44  Am.  Rep.  475. 

It  is  lawful  to  make  necessary  repairs  of  a  railway  track  on  Sunday  in  order 
to  avoid  delaying  trains  on  week  days.  Tonoiki  v.  State,  79  Ind.  893;  41  Am. 
Rep.  614. 

It  is  lawful  for  a  common  carrier  to  transport  cattle  on  Sunday.  Philadel- 
phia, etc,,  B.  Co.  V.  Lehman,  56  Md.  209;  40  Am.  Rep.  415. 

In  a  statute  forbidding  labor  on  Sunday  except  **  works  of  charity  or  neces- 
sity/' the  word  *'  necessity  "  does  not  imply  a  physical  or  absolute  necessity; 
such  labor  as  is  necessary  to  the  accomplishment  of  a  lawful  purpose,  under 
the  i>articular  circumstances,  is  not  prohibited.  Wilkinson  v.  State,  59  Ind. 
416;  26  Am.  Rep.  84. 

Where  the  prisoner  had  hauled  to  market  on  Sunday  his  dead-ripe  crop  of 
water-melons,  which  otherwise  would  have  been  spoiled,  held,  that  this  was  a 
work  of  necessity  within  the  meaning  of  the  statute  prohibiting  labor  on  Sun- 
day,  except  works  of  charity  or  necessity.     Id. 

The  words  "tending  lock "  on  the  canal  do  not  of  themselves  purport  to  be 
servile  labor,  not  necessary;  that  to  ''tend"  was  to  watch,  to  guard,  to  do 
things  necessary,  etc.,  and  would  rather  imply  a  necessary  work.  People  v. 
Lyons,  5  Hun,  648. 

Vending  cigars,  not  work  of  necessity;  Anonymous,  12  Abb.  N.  C.  458; 
Mueller  v.  State,  76  Ind.  310;  40  Am.  Rep.  245;  nor  selling  ice  cream;  Phelps 
V.  Board  of  Police,  23  Daily  Reg.,  No.  1;  5  Law  Bull.  13;  nor  carrying  on  the 
business  of  a  barber;  Com.  v.  Dextra,  143  Mass.  28;  8  East.  Rep.  350;  State  v. 
Prederich,  45  Ark.  347;  55  Am.  Rep.  555;  Com.  v.  Jacobus,  1  Penn.  Leg.  Gaz. 
491;  32  Am.  Rep.  557;  Philips  v.  Innes,  4  CI.  &  Fin.  234.  Contra,  State  v. 
Lorry,  7  Baxt.  95 ;  82  Am.  Rep.  555.     See,  also,  20  Am.  L.  Rev.  755. 

§  26Y.  Public  traffic. —  All  manner  of  public  selling  or  offer- 
ing for  sale  of  any  property  upon  Sunday  is  prohibited,  except  that  articles  of 
food  may  be  sold  and  supplied  at  any  time  before  ten  o'clock  in  the  morning, 
and  except  also  that  meeds  may  be  sold  to  be  eaten  on  the  premises  where  sold 
or  served  elsewhere  by  caterers;  and  prepared  tobacco,  milk,  ice  and  soda 
water  in  places  other  than  where  spirituous  or  malt  liquors  or  wines  are  kept 
or  offered  for  sale,  and  fruit,  flowers,  confectionery,  newspapers,  drugs,  meoi- 
cines  and  surgical  appliances  may  be  sold  in  a  quiet  and  orderly  manner  at 
any  time  of  the  day.  The  provisions  of  this  section,  however,  shall  not  be 
construed  to  allow  or  permit  the  public  sale  or  exposing  for  sale  or  delivery  of 
uncooked  flesh  foods,  or  meats,  fresh  or  salt,  at  any  hour  or  time  of  the  day. 

Amended,  Laws  1901,  chap.  SW;  in  efTectSept.  1, 1901. 

Tobacco  is  not  a  "  drug "  or  a  "medicine "  within  the  exception  of  a  statute 
allowing  the  sale  and  exposure  for  sale  of  "  drugs  and  medicines"  on  Sunday. 
StaU  V.  Ohmer,  11  Crim.  Law  Mag.  378,  citing  12  Abb.  N.  C.  458. 

§  268.  Serving  process. —  All  service  of  legal  process  of  any 
kind  whatever,  on  the  first  day  of  the  week,  is  prohibited, 
except  in  cases  of  breach  of  the  peace,  or  apprehended  breach  of 
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tlie  peace,  or  when  sued  out  for  tlie  apprehension  of  a  person 
charged  with  crime,  or  except  where  snch  service  is  speciallj 
authorized  by  statute.  Service  of  any  process  upon  said  day  ex- 
cept as  herein  permitted  is  absohitely  void  for  any  and  every  pur- 
pose whatsoever.     \^Amended ;  in  effect  Jane  5,  1892. 

8ee  Broom  Leff.  Max.  (7th  od )  2*2;  1  Abb.  New  Prac.  and  Forms,  385;  Hwit' 
ings  V.  Farmer,  %  N.  Y.  296 ;  Vaii  Vfchten  v.  Paddock,  12  Johns.  178;  BuUer 
V.  KeUey,  15  id.  177. 

A  writ  of  habeas  corpus  may  be  issued  and  served  on  a  Sondaj,  bat  cannot 
be  made  returnable  on  that  day.    Code  Civ.  Proc,  g  2015. 

§  269.  Punishment  of  Sabbath  breaking.— Sabbath  break- 
ing is  a  misdemeanor,  punishable  by  a  fine  not  less  than  five  doV 
lars  and  not  more  than  ten  dollars,  or  by  imprisonment  in  a 
county  jail  not  exceeding  five  days,  or  by  both,  but  for  a  second 
or  other  offense,  where  the  party  shall  have  been  previously  con- 
victed, it  shall  be  punishable  by  a  fine  not  less  than  ten  dollars 
and  not  more  than  twenty  doUara,  and  by  imprisonment  in  a 
county  jail  not  less  than  five  nor  moi*e  than  twenty  days. 

§  270.  Forfeiture  of  commodities  exposed  for  sale.— 

In  addition  to  the  penalty  imposed  by  the  last  section,  all  property 
and  commodities  exposed  for  sale  on  the  first  day  of  the  week  in 
violation  of  the  provisions  of  this  chapter,  shall  be  forfeited. 
Upon  conviction  of  the  offender  by  a  justice  of  the  peace  of  a 
county,  or  by  any  police  justice  or  magistrate,  or  by  a  mayor,  re- 
corder or  alderman  of  a  city,  such  officer  shall  issue  a  warrant  for 
the  seizure  of  the  forfeited  articles,  which,  when  seized,  shall  be 
sold  on  one  day's  notice,  and  the  proceeds  paid  to  the  ovei'seers  of 
the  poor  for  the  use  of  the  poor  of  the  town  or  city. 

§  271.  Bemedy  for  maliciou3ly  serving  process.  —  Who- 
ever maliciously  procures  any  process  in  a  civil  action  to  be 
served  on  Saturday,  upon  any  person  who  keeps  Saturday  as 
holy  time,  and  does  not  labor  on  that  day,  or  serves  upon  him 
any  process  returnable  on  that  day,  or  maliciously  procures  any 
civil  action  to  which  such  person  is  a  party  to  be  adjourned  to 
that  day  for  trial,  is  guilty  of  a  misdemeanor. 

See  Maxson  v.  Annas,  1  Den.  204. 

§  272.  Compelling  adoption  of  a  form  of  belief.  —  An 

attempt,  by  means  of  threats  or  violence,  to  compel  any  person 
to  adopt,  practice  or  profess  a  particular  form  of  religious  belief, 
is  a  misdemeanor. 
See  State  Const.,  art.  1,  §  8;  Fed.  Const.,  First  Amendment. 
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§  273.  Preventing  performance  of  a  religious  act.  —  A 

person  who  willfully  prevents,  by  threats  or  violence,  another 
person  from  performing  any  lawful  act  enjoined  npon  or  recom- 
mended  to  such  person  by  the  religion  which  he  professeB,  is 
guilty  of  a  misdemeanor. 

§  274.  Disturbing  religious  meetings.  —  A  person  who 
willfully  disturbs,  interrupts  or  disquiets  any  assemblage  of  peo- 
ple met  for  religious  worship,  by  any  of  the  acts  enumerated  in 
the  next  section,  is  guilty  of  a  misdemeanor. 

See  SDjder's  Religious  Corp.  08;  2  Bisb.  Crim.  Law  (7th  ed.).  g  801;  5 
Am.  &  Eng.  Encyc.  of  Law,  721;  Moak's  Underbill  Torts,  225;  21  Abb.  N. 
C.  28,  note;  12  Am.  L.  Kefr.  (N.  S.)  528. 

The  offense  of  disturbing  public  divine  service  was  indictable  at  common 
law  as  well  as  under  the  Revised  Statutes.  People  v.  Oratnley,  28  Hun,  412. 
See,  also,  Hawk.  P.  C,  chap.  28,  §28;  People  y.  Degey,  2  Wheel.  0.  C.  185; 
Farttn,  v.  Wwren,  8  Wend.  258;  Foeter  v.  Smith,  10  id.  877;  State  v.  Smith, 
6  Harring.  490;  Firet  Bap.  Ch.  v.  Utica  db  Sehen.  R.Co.,^  Barb.  819;  5  id.  79. 

A  rule  or  regulation  of  a  church,  restraining  a  man  from  going  out  during 
service,  is  an  infringement  on  natural  liberty;  and  will  not  protect  the  officer 
acting  under  it.    F^M/ple  v.  Brown,  1  Wheeler  Cr.  Cas.  124. 

A  person  disturbing  a  religious  meeting,  and  interrupting  its  order  and  de- 
corum, may  be  removed  therefrom  by  the  application  of  force  sufficient  for 
*hat  purpose.     WaU  v.  Lee,  34  N.  Y.  141;  Beid  v.  InglU,  12  U.  C.  C.  P.  191. 

The  officers  of  a  religious  corporation  have  power  to  remove  disturbers,  etc. 
Beeket  v.  Lawrence,  7  Abb.  Pr.  (N.  8.)  408. 

To  justify  the  application  of  force  for  the  removal  of  a  person  interrupting 
the  order  and  decorum  of  such  meeting,  it  is  not  necesstiry  that  the  disturb 
ance  should  be  willful.  Wall  v.  Lee,  84  N.  Y.  141;  Eeid  v.  Inglis,  12  U.  C. 
C.  P.  191. 

It  seems  that  in  Catholic  meetings  it  is  appropriate  that  the  priest  as  the 
presiding  officer  of  the  meeting  should  preserve  order  and  rebuke  all  violations 
of  it.     Wall  V.  Ue,  84  N.  Y.  141. 

§  275.  Definition  of  ofiense. — The  following  acts,  or  aay  of 
them,  except  as  permitted  by  chapter  four  hundred  and  seventy- 
nine  of  the  laws  of  eighteen  hundred  and  eighty-seven  or  the  acta 
amen<latory  thereof,  constitute  a  disturbance  of  a  religious  meeting, 

1.  Uttering  any  profane  discourse,  committing  any  rude  or  in- 
decent act,  or  making  any  unnecessary  Doise,  either  within  the 
place  where  such  meeting  is  held,  or  so  near  it  as  to  disturb  the 
order  and  solemnity  of  the  meeting. 

2.  Engaging  in,  or  promoting,  within  two  miles  of  the  place 
where  a  religious  meeting  is  held,  any  racing  of  animals  or  gamb- 
ling of  any  description ;  or  elsewhere  than  in  a  city  or  village 
keeping  open  any  huckster  shop,  inn,  store  or  grocery,  in  any 
other  place  than  that  in  which  such  business  shall  have  usually 
been  carried  on  ;  or  elsewhere  than  in  a  city  exhibiting  within  the 
distance  aforesaid  any  shows  or  phiys,  unless  the  same  shall  have 
been  duly  licensed  by  the  proper  autlmrities. 

3.  Obstructing  in  any  manner  withcMit  authority  of  law,  within 

the  like  distance,  free  passage  along  a  highway  to  the  place  of 

such  meeting. 
In  effect,  as  amended,  July  1.  1898;  Laws  1808.  cb.  202. 
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In  Brawn  ▼.  8taU,  46  Ala.  175,  the  defendants  galloped  up  to  cbarch  in  a 
noUj  and  profane  manner,  came  into  church,  and  one  lay  down  on  a  rickety 
bench  which  creaked  every  time  he  moved.  Up  the  road  one  of  them  caught 
a  cow  by  the  tail,  causing  her  to  jump  and  ring  her  bell.  The  party  got  off  on 
the  ground  that  there  was  nothing  willful  in  their  conduct. 

In  State  v.  Edwards,  32  Mo.  550,  it  was  held  that  it  was  not  within  the  act 
to  disturb  the  attendants  at  a  camp-meeting  after  they  had  gone  to  bed,  but 
the  contrary  in  Jennings*  Case,  8  Gratt.  624,  where  the  offender  stole  the  horn 
from  the  preacher's  stand,  and  disturbed  the  sleepers  therewith. 

The  whole  congregation  need  not  be  disturbed.  So  held  in  Cockreham  v. 
Slate f  7  Humph.  11,  where  the  offender  cursed  during  meeting  in  the  hearing 
of  one  alone. 

It  ia  unlawful  to  curse,  fight  or  throw  ''rocks"  in  the  churchyard  while  the 
congregation  are  dispersing.     WUliaim  v.  State^  3  Sneed,  818. 

So  of  disturbance  of  a  meeting  of  church  authorities  held  for  the  trial  of  a 
member,  after  the  congregation  is  dismissed.  HoUingmoarth  v.  State,  5  Sneed, 
518. 

In  Lancaster  v.  State,  58  Ala.  898;  25  Am.  Rep.  625,  a  church  member, 
after  prayer  meeting  on  Sunday  morning,  but  before  the  congregation  had 
gone,  obtaining  leave  to  speak,  demanded  "  his  letter,"  saying,  "  I  cannot  live 
in  the  church  with  liars,  thieves,  rogues  and  murderers.''    Heldj  guilty. 

In  Hunt  V.  State^  3  Tex.  Ct.  App.  116,  the  defendants  cracked  and  ate  pea- 
nuts during  service.     Held,  guilty. 

In  State  v.  Bledsoe^  Ark.  ,  the  indictment  charged  that  defendant  talked, 
laughed,  and  took  "  a  lady*s  hat  and  placed  it  under  him  as  if  he  was  then  and 
there  using  the  same  as  a  chamber-pot,  against  the  peace,"  etc.    Held,  guilty. 

In  WUliatM  v.  State,  Ala.  ,  the  defendant,  wearing  a  pair  of  false 
moustaches,  went  forward  while  the  preacher  was  calling  for  mourners,  and 
extended  his  hand  to  the  preacher.    Held,  guilty. 

In  Layne  v.  State,  4  Lea,  199,  the  defendant  attended  a  Sunday-school 
Christmas  festival  at  a  school-house,  drunk,  lay  on  his  back  on  the  floor,  kicked 
the  ChrLstmas  tree  and  swore  loud.  Held,  not  disturbance  of  religious  wor- 
ship. So  of  a  church  business  meeting  opened  with  reading  the  Scriptures, 
singing  hymns  and  prayer.     Wood  v.  State,  11  Tex.  Ct.  App.  318. 

In  State  v.  Linkhaw,  69  N.  C.  21'4;  12  Am.  Rep.  645,  the  defendant  was  a 
strict  member  of  the  Methodist  church,  and  a  man  of  exemplary  deportment, 
but  he  sang  in  such  a  way  as  to  disturb  the  congregation.  '*  The  effect  of  it 
was  to  make  one  part  of  the  congregation  laugh,  and  the  other  mad;  the  irre- 
ligious and  frivolous  enjoyed  it  as  fun,  while  the  serious  and  devout  were 
indignant."  Once  the  preacher  refused  to  have  a  hymn  sung,  and  once  the 
presiding  elder  had  refused  to  preach  on  account  of  the  disturbance.  In  spite 
of  expostulations  the  defendant  invariably  replied  that* 'he  would  worship 
his  God,  and  as  a  part  of  his  worship  it  was  his  duty  to  sing."  One  of  the 
witnesses  being  asked  to  describe  his  singing,  sang  a  verse  in  his  voice  and 
manner,  which  **  produced  a  burst  of  long  and  irresistible  laughter,  convulsing 
alike  the  spectators,  the  bar,  the  jury  and  the  court."  The  jury  found  him 
guilty,  but  this  was  reversed  on  the  ground  that  there  was  no  intention  to  di«- 
*urb.     See,  also,  Owen  v.  Henman,  1  Watts  &  Serg.  548. 
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§  276.  Processions  and  parades. —  All  processions  and 
parades  on  Sunday  in  any  city,  excepting  only  funeral  processions 
lor  the  actual  bnrial  of  the  dead  and  processions  to  and  from  a 
place  of  worship  in  connection  with  a  religious  service  there  cele- 
brated, are  forbidden  ;  and  in  such  excepted  cases  there  shall  be 
no  inusic,  fire- works,  dischai'ge  of  cannon  or  fire-arms,  or  other 
disbui^sing  noise.  At  a  military  funeral  and  at  the  burial  of  a 
national  guardsman  or  a  deceased  member  of  an  association  of 
veteran  soldiers,  or  of  a  disbanded  militia  regiment,  or  of  a  secret 
fraternal  society,  music  may  be  played  while  escorting  the  body, 
but  not  within  one  block  of  a  place  of  worship  where  service  is 
then  celebrated.  A  person  willfully  violating  any  provision  of 
this  section  is  punishaole  by  a  fine  not  exceeoing  twenty  dollars, 
or  imprisonment  not  exceeding  ten  days,  or  both. 

Took  effect,  as  amended,  May  27,  1895;  Laws  1895,  chap.  778. 

§  277.  Theatrical  and  other  performanceg. —  The  per- 
formance of  any  tragedy,  comedy,  opera,  ballet,  farce,  negro  min- 
Btrelsy,  negro  or  other  dancing,  wrestling,  boxing  with  or  without 
gloves,  sparring  contest,  trial  of  strength,  or  any  part  or  parts 
therein,  or  any  circus,  equestrian  or  dramatic  performance  or 
exercise,  or  any  performance  or  exercise  of  jugglers,  acrobats^ 
club  performances  or  rope  dancers  on  the  first  day  of  the  week  is 
forbidden  ;  and  every  person  aiding  in  such  exhibition,  perform- 
ance or  exercise  by  advertisement,  posting  or  otherwise,  and  every 
owner  or  lessee  of  any  garden,  building  or  other  room,  place  or 
structure,  who  leases  or  lets  the  same  for  the  purpose  of  any  such 
exhibition,  performance  or  exercise,  or  who  assents  to  the  use  of 
the  same,  for  any  such  purpose,  if  it  be  so  used,  is  guilty  of  a  mis- 
demeanor. In  addition  to  the  punishment  therefor  provided  by 
statute,  every  person  violating  this  section  is  subject  to  a  penalty 
of  five  hundred  dollars,  which  penalty  "  The  Society  for  the 
Reformation  of  Juvenile  Delinquents  "  in  the  city  of  New  York, 
for  the  use  of  that  society,  and  the  overseers  of  the  poor  in  any 
other  city  or  town,  for  the  use  of  the  poor,  are  authorized,  in  the 
name  of  the  people  of  this  state,  to  recover.  Besides  this  penalty, 
every  such  exhibition,  performance  or  exercise,  of  itself,  annuls 
any  license  which  may  have  been  previously  obtained  by  the 
manager,  superintendent,  agent,  owner  or  lessee,  using  or  letting 
such  building,  garden,  room,  place  or  other  structure,  or  consent** 
ing  to  such  exhibition,  performance  or  exercise. 
See  Neuendorf  V.  Duryea,  67  N.  Y.  657,  25  Am.  Rep.  335,  note. 
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CHAPTER  11. 

RAPE,    ABDUOnON,   OARNAL  ABUBB  OF    OHILDBBN    AND    SEDUOVlON. 

Section  278.  Rape  defined. 

279.  Wues  physical  ability  mast  be  proyed. 

280.  PenetratioD  sufficient. 

281.  Compelling  woman  to  mariy. 

282.  Abduction. 

283.  No  conviction  on  certain  testimony. 

284.  Seduction  under  promise  of  marriage. 

285.  Subsequent  marriage. 

286.  No  conviction  on  certain  testimony. 

§  278.  Rape  defined. — A  person  who  perpetrates  an  act  of 
sexual  intercourse  with  a  female  not  his  wife,  against  her  will  or 
without  her  consent,  or 

1.  When  through  idiocy,  imbecility  or  any  unsoundness  of 
mind,  either  temporary  or  permanent,  she  is  incapable  of  giving 
consent,  or  by  reason  of  mental  or  physical  weakness,  or  imma- 
turity, or  any  bodily  ailment,  she  does  not  offer  resistance;  or, 

2.  When  ner  resistance  is  forcibly  overcome ;  or, 

3.  When  her  resistance  is  prevented  by  fear  of  immediate  and 
great  bodily  harm,  which  she  has  reasonable  cause  to  believe  will 
be  inflicted  upon  her;  or, 

4.  When  her  resistance  is  prevented  by  stupor,  or  weakness  of 
mind  produced  by  an  intoxicating  or  narcotic,  or  anaesthetic  agent; 
or,  when  she  is  known  by  the  defendant  to  be  in  such  state  of 
stupor  or  weakness  of  mind  from  any  cause ;  or, 

5.  When  she  is,  at  the  time,  unconscious  of  the  nature  of  the 
act,  and  this  is  known  to  the  defendant ,  or  when  she  is  in  cus- 
tody of  the  law,  or  of  any  officer  thereof,  or  in  any  place  of  law- 
ful detention,  temporary  or  permanent,  is  guilty  oi  rape  in  the 
first  degree  and  punishable  by  imprisonment  for  not  more  than 
twenty  years.  A  person  who  perpetrates  an  act  of  sexual  inter- 
course with  a  female,  not  his  wife,  under  the  age  of  eighteen  years, 

under  circumstances  not  amounting  to  rape  in  the  first  degree,  is 
guilty  of  rape  in  the  second  degree,  and  punishable  with  imprison- 
ment for  not  more  than  ten  veai^s. 

In  effect,  as  amended,  Sept.  1,  1895;  Laws  1895,  chap.  4S0. 

"  Rape  is  the  unlawful  carnal  knowledge  by  a  man  of  a  wonuin,  by  force 
when  she  does  not  consent."    2  Bisb.  Crim.  Law,  §  1073. 

**  Rape  is  the  act  of  having  carnal  knowledge  of  a  woman  without  her  con- 
acious  permission,  such  permission  not  being  extorted  by  force  or  fear  of  im- 
mediate bodily  harm;  but  if  such  permission  is  given,  the  fact  that  it  was 
obtained  by  fraud,  or  that  tlie  woman  did  not  understand  the  nature  of  the  act 
<  is  immaterial."    Stephen's  Dig.  Crim.  Law,  art.  254. 

To  support  a  charge  of  rape,  if  prosecutrix  was  conscious  and  in  possession 
of  her  mental  and  physical  powers,  she  mast  have  resisted  to  the  extent  of  hrr 
ability,  and  have  been  overcome  by  force  or  tempted  into  submission  by  threats, 
unless  she  was  where  that  resistance  would  nave  been  useless.    People  T. 
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CtemoTU,  8  N.  T.  Cr.  Rep.  SeS;  PeapU  v.  Dohnng,  59  N.  Y.  374;  17  Am.  Bep. 
849;  OU9on  v.  StaU,  11  Neb.  276;  88  Am.  Rep.  866.  See,  also,  19  Am.  L.  Rev. 
857. 

And  a  request  so  to  charge  the  jury  is  proper.  People  v.  Monnais,  17  Abb. 
845;  iknUh  v.  Fir^ivr,  1  Alb.  L.  J.  101. 

The  question  of  the  amount  of  resistance  is  for  the  jury.  People  v.  BoujUs, 
8  N.  Y.  Cr.  Rep.  447;  People  v.  Connor,  31  State  Rep.  168. 

If  consent  in  any  degree  at  any  time  of  the  occasion  be  yielded  by  the  female, 
the  crime  is  not  consummated,  but  the  yielding  to  overpowering  force  may  be 
submission  and  not  consent.  People  v.  CUmons,  8  N.  Y.  Cr.  Rep.  565;  Ileg» 
▼.  BaUet,  9  0.  &  P.  748;  Don  Moran  v.  People,  25  Mich.  856;  12  Am.  Rep.  288; 
WkUaker  v.  State,  50  Wis.  518;  86  Am.  Rep.  856;  Reg,  v.  Ftetcher,  8  Cox  C. 
C.  181 . 

In  Beg.  v.  Dee,  15  Cox  Cr.  Cas.  579;  86  Eng.  Rep.  615;  6  Crim.  L.  Mag.  220, 
the  prisoner  had  connection  with  a  married  woman,  she  believing  that  he  was 
her  husband;  held,  that  the  woman  did  not  consent  and  the  prisoner  was  guilty 
of  rape.     See  21  Eng.  Rep.  192;  28  id.  548,  550,  note. 

In  Don  Moran  v.  People,  25  Mich.  856;  12  Am.  Rep.  288,  the  jury  was  in- 
strncted  that  they  might  convict  if  they  found  that  defendant  procured  the 
woman  to  have  connection  with  him  by  fraudulent  representations,  which  she 
believed,  that  it  was  a  necessary  part  of  his  medical  treatment  of  her.  Heldf 
error,  for  the  reason  that  it  did  not  recognize  force  as  an  essential  element  of 
the  crime.  See,  also,  Barton  v.  People,  1  Wheeler  Cr.  Cas.  878;  Whitaker  v. 
8taU,  50  Wis.  518;  86  Am.  Rep.  856;  Pomeroy  v.  State,  94  Ind.  96;  48  Am.  Rep. 
146;  Olewn  v.  StaU,  11  Neb.  276;  88  Am.  Rep.  866;  li^ alter  v.  People,  50  Barb.  144. 
In  the  case  last  cited,  defendant,  while  in  attendance  upon  a  female  patient, 
had  sexual  connection  with  her  upon  two  occasions,  representing  to  her  that 
she  had  a  disease  of  the  womb,  and  that  a  physical  examination  was  necessary, 
and  he  had  the  carnal  connection  while  professing  to  be  making  a  medical  ex- 
amination, ^e  judge,  upou  the  trial,  charged  the  jury  that  "as  to  the  degree 
of  force  used,  in  a  case  like  this,  where  resistance  is  not  made  by  reason  of  a 
representation  leading  the  female  to  believe  that  sexual  penetration  of  her  body 
is  necessary  for  the  recovery  from  disease,  the  force  in  ordinary  sexual  inter- 
course is  sufficient  to  constitute  a  rape."  Held,  that  the  charge  was  erroneous. 
In  the  same  case  counsel  for  the  prisoner  requested  the  court  to  charge  that 
*'  even  if  the  defendant  had  accomplished  his  alleged  purpose  by  fraud,  with- 
out intending  to  use  force,  then  such  fraud  does  not  constitute  rape,  unless  the 
evidence  shows  that  the  defendant  intended  to  use  force  if  the  fraud  failed," 
and  the  court  denied  the  request.  Held,  that  the  charge  requested  was,  in 
some  aspects  of  the  case,  correct,  and  the  court  should  ha^e  charged  the  jury 
as  indicated  by  the  counsel. 

The  word  "ravish"  is  indispensable  in  charging  the  crime  of  rape.  Oon- 
gleman  v.  People,  8  Park.  15. 

As  to  sufficiency  of  indictment,  see  People  v.  Draper,  28  Hun,  1 ;  1  N.  Y.  Cr. 
Rep.  188. 

In  an  indictment  for  rape  the  allegation  of  "  did  forcibly  ravish  "  is  sufficient 
without  adding  *< against  her  will."     WUliams  v.  State,  1  Tex.  Ct.  App.  90; 
38  Am.  Rep.  899. 
18 
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"Ravish"  implies  force.  Cam,  v.  Fogerty,  8  Gray,  489;  J^ate  v.  Jakruon, 
fft  N.  C.  55. 

Id  Biggins  v.  People,  1  Hon,  307;  afflrmed,  68  N.  T.  877,  the  judge  charged 
the  jarj  that  if  thej  believed,  from  all  the  evidence,  that  the  complainant  was 
not  a  virgin,  it  did  not  lessen  the  crime  in  the  slightest  degree.    Heldf  correct. 

On  the  trial  of  an  indictment  for  rape  the  prisoner  testified  in  his  own  be- 
half, the  court  charged  that,  **  while  his  evidence  is  to  be  considered  as  that 
of  any  other  witness,  thej  should,  in  determining  his  credibilitj,  consider  the 
fact  that  he  stood  charged  with  the  commission  of  a  serions  criminal  offense.'* 
Held,  no  error.     People  v.  Crowley,  102  N.  Y.  334. 

Evidence  of  an  unsuccessful  attempt  by  defendant  four  days  previous  is 
competent.  People  v.  CfiuUivan,  104  N.  Y.  481;  58  Am.  Rep.  580;  citing 
Whart.  Crim.  Ev.  85,  46,  49;  State  v.  Knapp,  45  N.  H.  156;  Strang  v.  PeopU^ 
24  Mich.  6;  Sharp  v.  State,  15  Tex.  App.  171;  Reg,  v.  Rearden,  4  F.  &F.  76; 
Regina  v.  Jorus,  4  Law  Rep.  154;  Rex  v.  Chambrrs,  3  Cox  Crim.  Cas.  92 :  Wil- 
liama  v.  State,  8  Humph.  585;  State  v.  Walters,  45  Iowa.  389;  Com.  v.  NiehoU, 
114  Mass.  285;  Com,  v.  Ldheu,  14  Gray,  92;  Com.  v.  Merriam,  14  Pick.  518; 
State  V.  Marvin,  35  N.  H.  22;  State  v.  Wallace,  9  id.  515;  State  v.  Way,  5 
Neb.  287;  Lawson  v.  State,  20  Ala.  65;  56  Am.  Dec.  182. 

In  People  v.  Sharp.  107  N.  Y.  474,  Peckham,  J.,  says  that  the  decision  in 
the  0' Sullivan  case  was  **  put  upon  the  ground  that  upon  the  trial  of  a  person 
for  a  particular  crime,  it  is  always  competent  to  show  upon  the  question  of  his 
guilt,  that  he  had  made  an  attempt  at  some  prior  time,  not  too  remote,  to  com- 
mit the  same  offense.'' 

The  fact  that  the  prosecutrix  made  complaint  is  admissible.  People  v.  dem- 
ons, 3  N.  Y.  Cr.  Rep.  570;  Baccio  v.  People,  41  N.  Y.  265;  People  v.  Barriion, 
50  Hun,  46;  State  v.  Kinney,  44  Conn.  153 ;  26  Am.  Rep.  436.  See,  also,  80 
Am.  Dec.  371,  note. 

**  Such  proof  is  not  and  cannot  be  treated  as  any  evidence  of  the  fact  so 
stated,  but  is  admissible  only  on  the  question  of  her  credibility  hd^  therefore, 
can  l>e  received  only  when  she  has  testified  as  a  witness.  People  v.  MeGee,  1 
Den.  19:  Baecio  v.  People,  41  N.  Y.  265."  Bradley,  J.,  in  People  v.  Clemoni, 
8  N.  Y.  Cr.  Rep.  570. 

But  the  particulars  of  the  complaint  made  by  the  prosecutrix  to  a  third  per- 
son in  the  absence  of  the  person  charged  are  not  to  any  extent  admissible  in 
chief.  People  v.  C lemons,  8  N.  Y.  Cr.  Rep.  570;  Baeeio  v.  People,  41  N.  Y.  265; 
Bk.  IX,  81,  note,  where  authorities  are  collated;  State  v.  Robertson,  38  La. 
Ann.  618;  68  Am.  Rep.  201;  People  v.  Mayes,  66  Cal.  597;  56  Am.  Rep.  126; 
People  V.  MeGee,  1  Denio,  19:  (Heson  v.  State,  11  Neb.  276;  38  Am.  Rep.  366; 
People  V.  Barrison,  50  Hun,  46.  See,  also,  Whart.  Cr.  Law,  §  1160;  20  Eng. 
Rep.  894,  note.  Contra,  Benstine  v.  State,  2  Lea.  169;  81  Am.  R«p.  598;  StaU 
V.  Kinney,  44  Conn.  153;  26  Am.  Rep.  486;  Reg.  v.  Wood,  14  Cox  Cr.  Cas.  46; 
20  Eng.  Rep.  393. 

If  the  prosecatrix  is,  by  reason  of  imbecility,  incompetent  to  be  sworn  as  a 
witness,  her  declarations,  made  shortly  after  the  assault,  are  incompetent  to 
prove  the  commismon  of  the  offense.  Hornbeek  v.  State,  85  Ohio  St.  277;  35 
Am.  Rep.  608. 

And  it  may  be  shown  that  the  name  of  the  person  complained  of,  and  other 
particulars,  were  mentioned  by  the  prosecutrix  to  the  witness;  but  what  was 
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stated  Id  those  respects  is  not  admissible.  People  y.  0 lemons,  8  N.  Y.  Cr.  Rep. 
570.  In  that  case, the  prosecution  was  allowed  to  ank  of  a  witness  the  following 
question,  to  which  an  affirmative  answer  was  given:  **  Did  Cora  (the  prosecu- 
trix) at  that  time  charge  that  upon  the  preceding  night  William  Clemons  (the 
defendant)  made  an  assault  upon  her  and  forcib4y  had  sexual  connection  with 
her?"  Held^  error,  calling  for  a  new  trial.  Contra,  as  to  name  of  ravisher, 
J^Hate  V,  Bobineon,  88  La.  Ann.  618;  58  Am.  Rep.  201. 

In  a  note  to  Regina  v.  LangfleUL,  56  Law  Times  (folio)  127,  it  is  said  that  Mr. 
Justice  Wilies  had  repeatedly  settled  the  form  of  question  to  be  put  to  the 

prosecutrix  as  follows:  '*  Did  you  complain  to of  what  the  prisoner  had 

done  ?  " 

Evidence  of  the  appearance  and  condition  of  the  prosecutrix,  at  the  time  she 
made  complaint  on  the  morning  following  the  outrage,  is  admissible.  People 
T.  demons,  3  N.  Y.  Cr.  Rep.  565;  People  v.  Crowley^  4  East.  Rep.  763;  102  N.  Y. 
234;  1  N.  Y.  State  Rep.  388;  People  v.  Harrison,  50  Huu,  46. 

But  evidence  to  the  effect  that  she  also  threatened  suicide  some  days  after- 
ward, is  going  a  step  beyond  the  well-authenticated  rule,  and  its  admission  is 
error  calling  for  a  reversal.     People  v.  Batterson,  50  Hun,  46. 

And  a  doctor  may  express  an  opinion  that  the  genital  organs  of  the  female 
had  been  penetrated  with  force  within  a  week.  People  v.  8tott^  5  N.  Y.  Cr. 
Rep.  61;  Com.  v.  Lynes,      Mass.  But  see  Woodin  v.  People,  1  Park.  464. 

The  rule  which  admits  evidence  of  a  disclosure  made  by  the  complainant  to 
a  third  person,  that  the  crime  of  rape  had  been  committed  upon  her,  requires 
that  such  disclosure  should  be  recent,  and  made  at  the  first  suitable  oppor- 
tunity. Peojde  V.  O'SaUivan,  104  N.  Y.  481,  487;  58  Am.  Rep.  530;  PeopU  v. 
BotDlee,  8  N.  Y.  Cr.  Rep.  447;  2Sopfi  v.  Smith,  55  Hun,  551. 

Although  the  law  requires  promptness  an  immediate  outcry  may  be  excused 
or  justified;  it  is  not  required  to  be  made  to  the  first  person  seen.  Higgins  v. 
PeopU,  58  N.  Y.  377. 

Evidence  of  the  first  complaint  of  the  prosecutrix  ten  months  after  the 
offense  is  incompetent.    People  v.  O' Sullivan,  104  N.  Y.  481;  58  Am.  Rep.  530. 

The  delay  is  not  excused  by  threats  of  the  defendant,  a  priest,  to  the  prose- 
cutrix at  confession,  that  if  she  told  of  him  she  would  go  to  hell.  PeopU  y. 
aSuUif>an,  104  N.  Y.  481;  58  Am.  Rep.  530.  See,  also.  Baceio  v.  PeopU,  41  N. 
Y.  265. 

If  the  prosecutrix  on  cross-examination  denies  having  voluntarily  had  con- 
nection with  the  prisoner  prior  to  the  alleged  assault,  evidence  of  such  prior 
connection  is  admissible  on  the  prisoner's  behalf,  to  contradict  her.  Reg.  v. 
RiH^y,  18  Q.  B.  Div.  481;  88  Eng.  Rep.  537;  Hardtke  v.  StaU,  67  Wis.  658, 
See  Gillett  Crlm.  Law,  i^  782;  Whart.  Crim.  I^w  (9th  ed.).  §  568;  PeopU  \. 
AhboU  19  Wend.  200;  Barnu  ▼.  StaU,  88  Ala.  204;  16  Am.  St.  48. 

Evidence  of  the  character  of  the  prosecntrix  for  chastity  must  be  confine<l 
to  what  is  generally  said  of  her  by  tbose  among  whom  she  dwells  or  with 
whom  she  is  chiefly  conversant.  While  reputation  in  her  immediate  neigh- 
borhood is  competent,  reputation  in  a  neighboring  town  is  not.  Conkey  v. 
PeopU,  1  Abb.  Dec.  418;  5  Park.  81.     But  se#^  People  v.  Abbott,  19  Wend.  192. 

Evidence  on  behalf  of  the  prisoner  thnt  the  prrwecutrix  was  in  the  habit  of 
receiving  men  at  her  dwelling  for  the  purpose  of  promiscuous  intercourse  witu 
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them  ia  proper.     Woods  ▼.  People,  55  N.  T.  515;  U  Am.  Bep.  800;  Brmnan^r. 
People,  7  How.  171. 

In  the  rollowing  cases  evidence  of  prerloos  acts  of  lewdness  and  nnchastitj 
by  the  complainant  with  other  men  was  held  admissible:  People  v.  Abbott,  10 
Wend.  102;  Crosfnan  v.  Bradley,  58  Barb.  125;  Strang  ▼.  People,  24  Mich.  1; 
Bhertnn  v.  People,  60  lU.  55;  State  v.  Murray,  68  N.  C.  81;  TUue  v.  State,  7 
Baxt.  132;  PeopU  t.  Beneon,  6  Cal.  221;  StaU  ▼.  i20€tf,  80  Vt.  417;  State  v. 
Pattereon,  88  Mo.  88;  57  Am.  Rep.  874.  In  the  case  last  cited,  the  ooart  say* 
"  The  opinion  of  Jadge  Cowen  in  People  ▼.  Abbott,  10  Wend.  102,  •  •  ♦ 
is  a  very  able  one  reviewing  the  authorities  then  extant  on  the  subject.  That 
case  has  been  criticised,  but  it  has  been  frequently  followed,  and  the  ideas  it 
embodies  are  fast  gaining  ground,  as  shown  by  some  of  the  recent  citations  I 
have  made.  The  reasoning  of  that  case  I  have  never  seen  answered,  nor  do  I 
believe  it  can  be." 

In  the  following  cases  evidence  of  specific  unchaste  conduct  of  the  prosecu- 
trix,  whether  sought  to  be  proved  by  herself  or  others,  was  held  inadmissible: 
People  V.  Jackson,  8  Park.  801;  Sharteer  v.  State,  68  Md.  140;  52  Am.  Bep.  501; 
State  V.  Knapp,  45  N.  H.  148;  Com.  v.  Began,  105  Mass.  508;  State  v.  Tumor, 
1  Houst.  76;  State  v.  Vadnais,  31  Minn.  882;  Beg.  v.  Holmee,  L.  R.,  1  Crown 
Cas.  Res.  384;  12  Ck)x  Crim.  Cas.  187;  1  Eng.  Rep.  226. 

In  People  v.  Maxon,  57  Hun,  867;  82  State  Rep.  181,  defendant  was  convicted 
nnderan  indictment  which  charged  him  with  rape  in  two  counts,  <me  for  sexual 
intercourse  with  a  female  not  his  wife  against  her  will,  and  the  other  for  sexual 
intercourse  with  a  female  not  his  wife,  under  the  age  of  sixteen  years.  The 
evidence  tended  to  establish  the  acts  charged  in  the  second  count,  but  not 
those  in  the  first.  Held,  that  the  conviction  was  wrong;  that  the  acts  charged 
in  the  second  count  did  not  constitute  the  crime  of  rape,  and  that  there  was  a 
substantial  variance  between  the  crime  charged,  and  the  facts  proved,  which 
was  fatal.     See  Desty's  Crim.  Law,  §  184a,  note  d. 

This  decision  is  in  direct  conflict  with  People  v.  Connor,  81  State  Rep.  168; 
aflarmed,  126  N.  Y.  278.  where  it  was  held  that  a  charge  that  "  by  the  law  of 
this  state  a  man  who  has  sexual  intercourse  with  a  female  not  his  wife  under 
sixteen  years  of  age  commits  rape  upon  her,"  is  correct.    See,  also,  88  id.  19(k 

Sabdiv.  1.  See  State  v.  Atherton,  58  Iowa,  180;  State  v.  Crovo,  10  West.  L. 
Jour.  501;  Bloodworth  v.  State,  6  Baxt.  614;  82  Am.  Rep.  546;  Bombaek  v. 
State,  85  Ohio  St.  277;  85  Am.  Rep.  608;  Queen  v.  Barratt,  L.  R.,  2  Cr.  Cas. 
Res.  81;  7  Eng.  Rep.  320. 

Sabdiv.  4.  See  Beg.  v.  Fletcher,  L.  R.,  1  Cr.  Cas.  Res.  801;  10 Cox  Crim.  Cas. 
248;  2  Bish.  Crim.  Law  (6th  ed.),  §  1126;  1  Monthly  Western  Jur.  280. 

Snbdiv.  6.  Woman  intoxicated  to  insensibility.  People  v.  Quinn,  50  Barb. 
128;  Com,  v.  Burke,  105  Mass.  876;  7  Am.  Rep.  531. 

Womaii  asleep.  Beg.  v.  Young,  14  Cox  Crim.  Cas,  114;  28  Eng.  Rep.  548; 
Beg.  V.  Mayers,  12  Cox  Crim.  Cas.  311;  4  Eng.  Rep.  550. 

A  child  within  the  age  designated  cannot  consent.  People  v.  Stamford,  2 
Wheeler  C.  C.  152;  Singer  v.  People,  13  Hun,  418;  affirmed,  75  N.  Y.  608; 
ffays  V.  People,  1  Hill,  351;  Beg.  v.  Connelly,  26  tJpp.  Can.  Q.  B.  828;  Stephen 
▼.  StaU,  11  Ga.  225;  aivir  v.  State,  45  N.  J.  L.  46;  (/Meara  v.  StaU,  17  Ohio 


OP  THE  State  of  New  York.  141 

8t.  515;  Moore  v.  SUOe,  id.  621;  Datoion  v.  State,  29  Ark.  116;  State  v.  Tilman 
30  La.  Ann.  1249;  81  Am.  Rep.  286;  Com.  v.  RoomeU,  148  Mass.  82.    See,  also, 
4  Bl.  Com.  212;  1  Qabb  Crim.  Law,  882;  Boscoe  Orim.  Ev.  (7th  ed.)  289,  861; 
19  Eng.  Rep.  680. 

§  279.  When  physical  ability  must  be  proved. — No  con- 
viction for  rape  can  be  had  against  one  who  was  under  the  age  of 
fourteen  years,  at  the  time  of  the  act  alleged,  unless  his  physical 
ability  to  accomplish  penetration  is  proved  as  an  independent  fact| 
beyond  a  reasonable  doubt. 

Prima  facie  a  bo^  under  fourteen  years  of  age  is  incapable  of  committing 
rape.     Peoj^  t.  Randolph,  2  Park.  674.     Contra,  10  Crim.  L.  Mag.  89. 

But  this  presumption  may  he  rebutted  by  proof  of  the  actual  commission. 
People  V.  Randolph,  2  Park.  674;  Wagoner  v.  St€Ue,  5  Lea,  352;  40  Am.  Rep. 
86;   WiUiams  v.  State,  14  Ohio,  222. 

Proof  of  capacity  must  be  clear.  People  v.  Randop':,  2  Park.  174;  ffilta- 
biddle  v.  State,  85  Ohio  St.  52;  85  Am.  Rep.  595. 

There  is  no  definite  period  fixed  by  law  when  puberty  will  be  inferred. 
People  V.  Crotieher,  2  Wheel.  Crim.  Cas.  42. 


§  280.  Penetration  sufficient. —  Any  sexual  penetration, 
however  sliglit,  is  sufficient  to  complete  the  crime. 

Woodman  and  Tidy  Forensic  Med.  640;  Bisb.  Stat.  Crimes,  §  488.  See  8fl 
Am  Dec.  861;  People  v.  Crowley,  102  N.  Y.  237;  4  N.  Y.  Cr.  Rep.  168;  Brown  y. 
State,  76  Ga.  6223;  Taylor  v.  State,  111  Ind.  279;  Reg.  v.  Hughes,  9  C.  &  P.  752. 

§  281.  Compelling  woman  to  marry. — A  person  who  by 
force,  menace  or  duress,  eornpcils  a  woman  n^ain?t  her  will  to 
marry  him,  or  to  marry  any  other  person,  or  to  be  defiled,  ia 
punishable  by  imprisonment  for  a  term  not  exceeding  ten  years, 
or  by  a  fine  of  not  more  tlian  one  thousand  dollars,  or  by  both. 
[Amended ;  in  effect  May  17,  1892. 

§  282.  Abduction. —  A  person  wlio, 

1.  Takes,  receWcs,  employs,  harbors  or  uses,  or  causes,  or  pro- 
cures to  be  taken,  received,  employed,  harbored  or  used,  a  female 
under  the  age  of  eighteen  years,  for  the  purpose  of  prostitution  ; 
or  not  beingJier  husband,  for  the  purpose  of  sexual  intercourse ; 
or  without  the  consent  of  her  father,  mother,  guardian  or  other 
person  having  legal  charge  of  her  person,  for  the  purpose  of  mar- 
riage; or, 

2.  Inveigles  or  entices  an  unmarried  female  of  previous  chaste 
character,  into  a  house  of  ill-fame  or  of  assignation,  or  elsewhere, 
for  the  purpose  of  prostitution  or  sexual  intercourse ;  or. 
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3.  Takes  or  detains  a  female  unlawfully  against  her  will,  with 
the  intent  to  compel  her  by  force,  menace  or  duress,  lo  marry 
him,  or  to  marry  any  other  person,  or  to  be  defiled  ;  or, 

4.  Being  parent,  guardian  or  other  peraon  having  legal  charge 
of  the  person  of  a  female  under  the  age  of  eighteen  years,  con- 
sents to  her  taking  or  detaining  by  any  person  for  the  purpose  of 
prostitution  or  sexual  intercourse  ;  is  guilty  of  abduction,  and  pun- 
ishable by  imprisonment  for  not  more  than  live  years,  or  by  a 
fine  of  not  more  than  one  thousand  dollars,  or  both. 

Amended;  Laws  1895,  chap.  460,  so  as  to  read  **  eighteen"  instead  of  "six- 
teen."   In  effect  Sept.  1,  1895. 

In  a  legal  sense  "  abduction  *'  signifies  the  act  of  taking  and  carrTing  awaj 
of  a  child,  ward,  wife,  etc.,  either  hy  fraud,  persuasion  or  open  violence. 
CarperUer  v.  People^  8  Barb.  606;  J^ate  v.  Qtorge,  98  N.  C.  567. 

^  Pro&titution  "  is  the  practice  of  a  female  offering  her  bodj  to  the  indis- 
criminate intercourse  with  men:  the  common  lewdness  of  a  female.  PeapU 
▼.  ParshaU,  6  Park.  134;  Carpenter  v.  People,  8  Barb.  608.  See  Anderson 
Law  Diet.  889. 

On  the  trial  of  People  v.  Stott^  4  N.  Y.  Cr.  Rep.  308,  Recorder  Smyth  charged 
the  jury  that:  "  Under  this  statute  it  is  just  as  much  a  crime  to  take  a  female 
of  previous  unchaste  character  under  the  age  of  sixteen  years  either  for  the 
purpose  of  prostitution  or  for  the  purpose  of  sexual  intercourse;  and  under 
this  statute  it  is  also  immaterial  whether  the  girl  was  taken  for  either  of  these 
purposes  with  or  without  the  consent  of  her  parents  or  the  person  having  legal 
custody  of  her  person.  The  object  of  the  statute  is  very  apparent.  The  legis- 
lature intended  to  protect  females  under  the  age  of  sixteen  years  from  prostitu- 
tion or  from  lending  themselves  for  purposes  of  sexual  intercourse.'' 

The  jury  found  a  verdict  of  guilty,  and  on  affirming  the  conviction  (5  N.  Y. 
Cr.  Rep.  65)  Davis,  P.  J.,  said:  "The  crime  created  by  this  statute  is  quite 
independent  of  the  fact  whether  there  be  actual  seduction  or  fornication  or 
forcible  intercourse,  and  the  commission  of  neither  of  those  offenses  is  material 
except  when  the  crime  is  merged  in  the  higher  felony  of  rape.  *  *  • 
Neither  the  intercourse  nor  the  marriage  need  be  proved  if  the  purpose  of 
taking  be  otherwise  shown,  but  either  of  them  may  be  proved  when  it  has 
actually  occurred  as  an  element  or  incident  tending  to  establish  the  purpose. " 
See  Kaufman  v.  People,  11  Hun,  82. 

BnbdiT.  1.  To  support  a  conviction  it  must  be  proved  that  there  was  a  "tak- 
ing "  within  the  meaning  of  the  act,  and  that  such  taking  was  for  the  purpose 
of  prostitution.     People  v.  Plath,  100  N.  Y.  690. 

The  word  "  taking"  implies  some  persuasive  inducement  on  the  part  of  the 
accnsed,  not  a  mere  permission  or  allowance  to  follow  a  life  of  proBtittttion. 
People  V.  Plath,  100  N.  Y.  590;  68  Am.  Rep.  286;  4  N.  Y.  Cr.  Rep.  58. 

The  word  "  take  "  as  used  in  the  statute  does  not  imply  an  actual  manual 
capture  of  the  female,  nor  need  she  be  taken  against  her  will.  PeopUr, 
Plath,  100  N.  Y.  590;  Carpenter  v.  People,  8  Barb.  608. 
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Mere  seduction  does  not  amount  to  a  '*  taking."  People r,  ParahaU,  6  PLrk. 
129. 

It  is  not  neoessarj  that  the  accused  should  in  any  case  use  force  or  practice 
fraud  or  deception.  People  v.  Seeley,  101  N.  Y.  642;  8  N.  Y.  Cr.  Rep.  225;  87 
Hun,  19C;  Peojde  v.  M<vrahaU,  59  Cal.  868;  Reg.  v.  Monkteloto,  6  Cox  Crim.  Cas- 
14a;  People  v.  Carrier,  46  Mich.  442. 

Under  the  Illinois  statute,  similar  to  the  above,  when  a  girl,  living  with  her 
parents,  was  persuaded  or  enticed  to  go  to  some  convenient  place  from  her 
father's  house,  in  the  immediate  neighborhood,  for  the  purpose  of  prostitution, 
where  she  remained  only  for  an  hour  or  two  at  a  time,  and  continued  to  live 
with  her  father,  held,  that  such  persuasion  or  inducement  constituted  an 
abduction;  that,  if  such  inducements  were  offered  as  led  the  girl  to  leave  4ier 
home,  that  the  taking  was  complete;  that  the  purpose  of  the  taking,  contem- 
plated by  the  statute,  is  one  existing  in  the  mind  of  the  per[>etrator  of  the 
offense,  and  need  not  be  known  to  the  victim.     Slocum  v.  People,  90  111.  274. 

In  People  v.  Seelep,  37  Hun,  190;  3  N.  Y.  Cr.  Rep.  225;  101  N.  Y.  642,  the  de- 
fendant, being  acquainted  with  the  prosecutrix,  who  was  between  fourteen  and 
fifteen  years  of  age,  approached  her  while  she  was  in  the  street  in  front  of 
her  house,  with  another  girl  about  twelve  years  of  age,  and,  after  some  con- 
versation, asked  heFTo  go  with  him  into  certain  grounds  near  by,  which  she 
refused,  and  defendant  walked  away.  Shortly  after  he  returned  and  renewed 
his  request  to  prosecutrix,  and  asked  her  to  go  with  him  into  said  grounds  and 
there  have  sexual  intercourse  with  him,  and  offered  to  give  her  a  dollar,  which 
he  said  she  could  divide  with  her  companion.  The  prosecutrix  then  consented, 
and  defendant  directed  the  way  by  which  they  should  g«,  and  went  himself 
by  another  way,  and  they  met  at  the  spot  designated,  when  defendant  had 
sexual  intercourse  with  both  girls.  They  then  separated,  and  met  soon  after- 
ward on  the  street,  where  the  accused  gave  prosecutrix  fifty  cents,  which  she 
shared  with  her  companion.  Held,  sufficient  to  constitute  the  crime  of  abduc* 
tion,  under  subdivision  1.  See  People  v.  Potoell,  4  N.  Y.  Cr.  Rep.  590;  State  v. 
Gordon,  46  N.  J.  L.  482. 

As  to  whether  this  section  fixes  the  age  of  sixteen  as  "  the  age  of  legal  con«. 
sent "  for  females  within  the  meaning  of  section  1743  of  the  Code  of  Civil  Pro* 
cedure,  see  Moot  v.  Moot,  37  Hun,  288. 

Whether  or  not  the  defendant  knew  that  the  female  was  under  sixteen  years 
of  age  at  the  time,  is  immaterial.  People  v.  Stott,  4  N.  Y.  Cr.  Rep.  806; 
afllrmed,  5  id.  61. 

The  person  abducting  is  bound  to  ascertain  the  glrVs  age,  and  if  she  turns  out 
to  be  under  sixteen,  he  must  take  the  consequences.  Beg.  v.  Myeock,  12  Cox 
Crim.  Cas.;  2  Eng.  Rep.  177.  See  Reg.  v.  Prince,  L.  R.,  2  Cr.  Cas.  Res.  154;  1 
Am.  Crim.  L.  R.  1;  18  Eng.  Rep.  885;  Reg,  v.  Packer,  16  Cox  Crim.  Cas.  57;  87 
Eng.  Rep.  800;  Bish.  Stat.  Crimes,  §  1022;  1  Bish.  Crim.  Pr.,  §g  522,528. 

It  is  immaterial  whether  the  girl  consents  or  not.  People  v.  Cook,  61  Cal. 
479;  Reg.  v.  Kipps,  4  Cox  Crim.  Cas.  167. 

The  people  cannot  in  the  first  instance,  and  for  the  purpose  of  making  out 
9k  prima  facie  case,  show  that  girls  other  than  the  person  claimed  to  have  been 
abducted  were  seen  to  visit  defendant*s  room.  People  v.  Gibion,  4  N.  Y.  Supp. 
170;  6  N.  Y.  Cr.  Rep.  890. 
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Id  People  t.  Sheppard,  5  N.  T.  Cr.  Rep.  186,  the  complainant,  who  had  for* 
merly  worn  a  long  dresa,  with  her  hair  arranged  so  as  to  rest  npon  the  top  of 
her  head,  was  put  upon  the  witness  stand  in  short  clothes  with  her  hair  braided 
in  a  child-like  way,  for  inspection  by  the  jury.     Hddt  error. 

Sufficiency  of  charge  to  jury.  See  People  v.  Brandt,  14  State  Rep.  419;  110 
N.  Y.  657. 

Snbdiv.  2.  To  sustain  an  indictment,  actual  chastity  must  be  shown.  Gen- 
eral reputation  for  unchastity  is  not  admissible.  Lack  of  chastity  can  only  be 
shown  by  proof  of  specific  acts.  Kenyan  v.  People,  26  N.  Y.  208;  Kaufman 
V.  People,  11  Hun,  83;  Lyons  v.  State,  53  Ind.  426;  1  Am.  Crim.  Rep.  28. 

She  must  be  shown  to  have  been  actually  chaste  up  to  the  commencement  of 
the  acts  of  the  party  accused.  Carpenter  v.  People,  8  Barb.  60S;  Bafford  v. 
People,  1  Park.  478. 

The  evidence  of  the  female  enticed,  that  she  was  unmarried  at  the  time,  is 
sufficient  prima  facie  proof  to  bring  a  case  within  the  statute.  People  ▼.  Ken* 
yon,  5  Park.  Cr.  254,  289. 

In  Sehnicker  v.  People,  88  N.  Y.  192,  it  appeared  that  the  prosecutrix,  a  Qer* 
man  girl,  who  had  been  in  this  country  about  three  weeks,  went  to  the  house 
of  the  accused,  kept  as  a  house  of  prostitution,  not  knowing  its  character, 
seeking  employment  as  a  domestic,  and  that  the  accused  detained  her  there,  by 
telling  her  that  if  she  left  she  would  be  arr«?8ted,.  and  by  keeping  the  outer 
door  locked;  it  appeared  that  the  accused  told  her  to  go  up  stairs  with  a  man, 
which  she  refused  to  do,  that  afterward  a  man  was  brought  to  her  room  and 
left  there,  who  defiled  her  by  force.  Held,  that  a  finding  that  she  was  taken 
against  her  will  was  justified,  and  that  the  intent  of  the  accused  to  compel  her 
by  force,  menace  or  duress  to  submit  to  defilement  was  a  reasonable  inference 
from  the  evidence. 

It  is  competent  for  the  prosecutrix  to  state  why  she  went  to  the  house  of  the 
accused,  where  she  was  detained  against  her  will,  and  competent  for  the  people 
to  show  that  she  went  there  for  an  innocent  purpose.  Schnieker  v.  People,  88 
N.  Y.  192. 

Where  the  prosecutrix  was  left  in  a  room,  and  a  man  afterward  came  there 
and  defiled  her  by  force,  evidence  of  what  occurred  in  the  room  is  competent 
as  a  part  of  the  res  gesta.     Id. 

§283.  No  conviction  on  certain  testimony. — No  con- 
viction can  be  had  for  abduction,  compulsory  marriage,  rape,  or 
defilement,  upon  the  testimony  of  the  female  abducted,  compelled 
or  defiled,  unsup]X)rted  by  other  evidence. 

A  conviction  cannot  be  sustained  upon  the  unsupported  evidence  of  the 
female  alleged  to  have  been  abducted  as  to  either  element  constituting  the 
crime,  i.  e.,  the  taking  or  the  intent.  People  v.  Plath,  100  N.  Y.  590;  4  N.  Y. 
Cr.  Rep.  53;  53  Am.  Rep.  236.     See,  also,  Peoj^e  v.  Crowley,  102  N.  Y.  234. 

Though  a  corroboration  is  required,  the  female  is  in  no  sense  an  accomplice 
of  defendant.     People  v.  PotoeH,  4  N.  Y.  Cr.  Rep.  586. 

The  other  evidence  required  by  this  section  may  be  given  by  an  accomplice 
of  defendant    People  v.  Potoell,  4  N.  Y.  Cr.  Rep.  586. 


OF  THE  State  of  New  Yokk.  14& 

If  corroborated  as  to  the  facts  of  the  taking,  receiving  and  employing,  etc., 
for  the  purpose  of  prostitution,  and  as  to  the  fact  of  her  being  within  the  age 
prescribed  by  the  statute,  the  conviction  will  stand.  People  v.  Brandt,  14 
Stote  Rep.  419;  affirmed,  110  N.  Y.  647. 

In  People  v.  CuUen,  23  State  Rep.  559;  5  N.  Y.  Supp.  886,  in  addition  to  the 
testimony  of  the  complainant,  a  child,  a  pliysician  testified  that  an  examination 
of  the  child's  person  showed  that  an  assault  might  have  been  committed. 
Held,  proper  to  submit  defendant's  guilt  or  innocence  to  the  jury.  See,  also, 
PeopU  V.  8toU,  5  N.  Y.  Cr.  Rep.  61. 

The  case  of  rape  is  an  exception  to  the  rule  that  the  evidence  of  a  witness 
cannot  be  corroborated  or  confirmed  by  proof  tbat  such  witness  stated  the  facts 
testified  on  the  trial  on  some  previous  occasion  when  not  under  oath.  People 
V.  (ySuUimn,  104  N.  Y.  481. 

Evidence  of  the  statements  of  the  husband  of  the  prosecutrix  made  in  her 
presence  on  the  day  of  the  offense  is  admissible  in  corroboration  of  her  testimony.- 
Conkey  v.  People,  1  Abb.  Dec.  418.     See  Woodin  v.  People,  1  Park.  464. 

Whether  the  prosecutrix  has  been  corroborated  or  not  is  a  question  for  the 
jury.     CrandaU  v.  People,  2  Lans.  809. 

§  284.  Seduction  under  promise  of  marriage. —  A  per- 
son who,  under  promise  of  marriage,  seduces  and  has  sexual  inter* 
course  with  an  unmarried  female  of  previous  chaste  character,  is 
punishable  by  imprisonment  for  not  more  than  five  years,  or  by  a 
fine  of  not  more  than  one  thousand  dollars,  or  by  both. 

"Seduction  as  a  Crime,"  8  Crim.  Law  Mag.  831;  87  Am.  Dec.  405-11;  8  Am, 
St.  Rep.  870;  31  Cent.  L.  J.  44. 

Webster  defines  seduction  as  "tLe  act  or  crime  of  persuading  a  female,  hy 
flattery  or  deception,  to  surrender  her  chastity. "  Seduction  has  been  defined 
as  '*  the  use  of  some  influence,  promise,  art  or  other  means  on  the  part  of  a  man 
by  which  he  induces  a  woman  to  surrender  her  chastity  and  virtue  to  his  em- 
braces."  Anderson  Law  Diet.  932;  Croghan  v.  State,  22  Wis.  444;  Patterson 
V.  Hayden,  17  Ore.  238;  11  Am.  St.  Rep.  822;  in  this  case  the  court  say: 
''  Courts  have  been  more  inclined  to  follow  Webster's  definition  than  those 
g^yen  by  the  legal  lexicographers. " 

A  woman  cannot  be  said  to  be  "seduced"  who  at  the  time  of  the  alleged 
seduction  was  leading  a  lewd  and  lascivious  life.  Patterson  v.  Hdyden,  17 
Ore.  338;  11  Am.  St.  Rep.  822. 

An  illicit  intercourse  of  long  continuance  not  seduction.  Safford  v.  People, 
1  Park.  474. 

If  the  prosecutrix  have  knowledge  that  the  defendant  was  a  married  man  at 
the  time  of  the  alleged  seduction,  it  is  a  good  defense.  People  v.  Alger,  1 
Park.  883;  Callahan  v.  State,  68  Ind.  1»8;  80  Am.  Rep.  211. 

If  the  defendant,  having  arrived  at  the  age  of  puberty,  although  under  age, 
effect  liis  purpose  by  promising  to  marry  the  girl,  it  is  a  sufficient  and  valid 
promise  under  the  statute,  and  a  promise  on  her  part  is  implied  if  she  yields, 
and  she  may  testify  that  defendant's  promise  induced  her  to  consent.  Kenyan 
T.  People,  26  N.  T.  203;  84  Am.  Dec.  177;  People  v.  Kane,  14  Abb.  Pr.  15. 
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Bee,  also,  'Peryple  v.  HuattB,  32  Hun,  58;  2  N.  Y  Cr.  Rep.  448;  PeopUf  v.  DeFbn, 
64  Mich.  693;  8  Am.  St.  Rep.  868;  People  v.  Duryea,  81  Hun,  890. 

A  statute  made  it  a  felony  for  any  person  under  promise  of  marriage  to  hare 
illicit  intercourse  with  a  female  infant  of  good  repute  for  chastity.  Beldt  that 
the  promise  need  notf  be  a  valid  one  in  fact  if  the  infant  understood  it  to  he 
valid;  and  the  indictment  need  not  allege  that  the  defendant  was  unmarried 
at  the  time.     Callahan  v.  Stalf,  63  Ind.  198;  80  Am.  Rep.  211. 

By  "  previous  chaste  character"  in  the  statute  is  meant  actual  personal  vir- 
tue and  not  reputation,  and  the  fact  that  the  female  is  in  fact  unchaste,  can 
only  be  shown  by  proof  of  specific  acts  of  lewdness  on  her  part.  Kenyan  v. 
People,  26  N.  Y.  203;  84  Am.  Dec.  177. 

A  statute  provided  for  the  punishing  of  the  seduction  of  any  unmarried 
woman ''of  previously  chaste  character."  Held,  that  *' character *' referred 
to  moral  qualities  and  not  to  reputation,  and  evidence  of  reputation  was  not 
admissible  upon  the  issue  of  character,  but  only  to  impeach  or  corroborate 
testimony  regarding  particular  acts  of  unchastity.  State  v.  Prizer,  49  Iowa, 
681 ;  81  Am.  Rep.  155. 

On  a  prosecution  for  seduction  of  a  woman  of  "  good  repute  for  chastity,** 
the  state  must  affirmatively  prove  such  reputation.  ZabrUkie  v.  SUUe,  48  X. 
J.  L.  640;  89  Am.  Rep.  610;  Oliter  v.  Com.,  101  Penn.  St.  215;  47  Am.  Rep. 
704;  Kaufman  v.  People,  11  Hun,  86;  People  v.  Boderigan,  49  Cal.  9. 

The  prosecution  must  prove  the  actual  personal  chastity  of  the  complunant, 
although  the  statute  is  silent  as  to  character  or  repute  ;  Polk  v.  Stale,  40  Ark. 
482;  48  Am.  Rep.  17. 

And  it  must  be  established  beyond  a  reasonable  doubt.  People  v.  Squiree, 
49  Mich.  487. 

In  the  following  cases  it  was  held,  that  previous  chaste  character  was  to  be 
presumed  until  the  contrary  appears.  People  v.  Kane,  14  Abb.  16;  Oroeier  v. 
People,  1  ParlK.  453;  Wood  v.  State,  48  Ga.  192;  State  v.  Higdom,  32  Iowa, 
262;  Conkey  v.  People,  5  Park.  431. 

An  offer  to  prove  by  general  reputation  that  the  character  of  the  prosecutrix 
was  bad,  is  properly  excluded.  Kenyon  v.  People,  26  N.  Y.  208;  84  Am. 
Dec.  177;  State  v.  Prizer,  49  Iowa,  531;  81  Am.  Rep.  155;  Crazier  v.  People,  1 
Par!i.  458;  People  v.  MeArdle,  5  id.  180;  Boyce  v.  People,  55  N.  Y.  644;  Ca/r- 
penler  v.  People,  8  Barb.  603;  Kaufman  v.  People,  11  Hun,  82. 

If  the  indictment  is  defective  in  not  giving  the  correct  surname  of  the  female, 
the  court  on  trial  has  power  to  cure  the  defect  by  directing  an  amendment. 
People  V.  Johneon,  104  IJ.  Y.  213:  5    N.  Y.  Cr.  Rep.  218;  affirming  4  id.  591. 

For  form  of  indictment,  see  People  v.  Kenyon,  5  Park.  254;  affirmed,  26  N. 
Y.  203. 

For  the  purpose  of  affecting  his  credibility,  defendant  may  be  asked  on  cross- 
examination  if  he  has  had  sexual  intercourse  with  a  person  other  than  the 
prosecutrix,  and  in  no  way  connected  with  the  action.  People  v.  Eckert,  2  N. 
Y.  Cr.  Rep.  470. 

In  People  v.  Eckert,  ettpra,  defendant  at  the  time  of  the  alleged  seduction  was 
sixteen  years  of  age,  and  the  prosecutrix  about  six  years  older.  She  had  known 
defendant  from  boyhood,  and  the  illicit  intercourse  was  deliberately  permitted 
until  just  before  the  child  was  born.     The  conduct  of  the  proeecuirix  with 
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other  men  showed  great  laxity  of  moral  obligation.  Held,  that  as  the  evidenoe 
waa  strongly  against  the  probability  of  the  alleged  promise  to  marry,  and 
against  the  purity  of  character  of  the  prosecutrix,  a  new  trial  should  be  granted. 
Upon  a  trial  for  seduction,  the  court  should  not  instruct  the  jury  upon  the 
law  of  rape.     Beynddt  v.  People,  41  How,  Pr.  179. 

§  285.  Subsequent  xnarria^.  —  The  subsequent  intermar- 
riage of  the  parties,  or  the  lapse  of  two  years  after  the  com- 
mission of  the  offense  before  the  finding  of  .an  indictment,  is  a 
bar  to  a  prosecution  for  a  violation  of  the  last  section. 

§  286.  No  conviction  on  certain  teetiniony.  —  ^  o  convio* 
tion  can  be  had  for  the  ofEense  specified  in  section  two  hundred 
and  eighty-four,  upon  the  testimony  of  the  female  seduced, 
unsupported  by  other  evidence. 

In  People  y.  Kearney,  110  N.  Y.  188;  reversing  47  Hun,  129,  the  testimony  of 
the  prosecutrix  was  to  the  effect  that  the  crime  was  committed  in  July,  and  that 
defendant  thereafter  had  frequent  intercourse  with  her  until  December.  The 
prosecution  was  permitted  to  show,  under  objection  and  exception,  that  the 
prosecutrix  had  a  child  in  August  of  the  next  year;  held,  error,  that  the  evidence 
did  not  tend  to  corroborate  the  testimony  of  the  female  as  to  the  commission  of 
the  crime  charged,  as  it  did  not  tend  to  show  illicit  intercourse  thirteen  months 
before  the  birth  of  the  child. 

The  testimony  of  the  female  seduced  need  only  to  be  supported  as  to  the 
promise  of  marriage,  and  the  carnal  connection.  Armgtrong  v.  People,  70  N. 
Y.  88;  Kenyon  v.  People,  26  id.  203;  People  v.  Iline,  8  N.  Y.  Leg.  Obs.  189;  Bice 
V.  Com.,  100  Penn.  St.  28;  People  v.  Kearney,  110  N.  Y.  188. 

The  corroboration  may  be  by  circumstantial  evidence.  Boyce  v.  People,  56 
N.  Y.  644;  State  v.  Brinkhaus,  7  Crim.  Law  Mag.  343;  State  v.  HiU,  4  S.  W. 
Bep.  121. 

Evidence  that  defendant  had  opportunities  to  employ  arts,  deceptions  and 
false  promises  is  sufflcie^it,  as  corroborative  evidence,  to  connect  him  with  the 
offense  charged.     State  v.  Aradh,  55  Iowa,  250. 

Whether  the  prosecutrix  has  been  sufficiently  corroborated  is  a  question  for 
the  Jury.     CrandaU  v.  People,  2  Lans.  309. 

Evidence  of  previous  acts  of  lewdness  and  unchastity  by  the  complainant 
with  other  men  is  admissible.  State  v.  Patterson,  88  Mo.  88;  57  Am.  Rep.  874; 
State  V.  Brassfield,  81  Mo.  151;  51  Am.  Rep.  234. 

But  not  of  subsequent  acts.  Boyce  v.  People,  55  N.  Y.  644;  StcUe  v.  Dietrich^ 
61  Iowa,  467.     Covira,  State  v.  Brassfield,  81  Mo.  151;  51  Am.  Rep.  334. 

Where  it  is  necessary  to  take  the  testimony  of  the  prosecutrix  through  an 
Interpreter,  it  is  not  error  to  allow  the  state  to  ask  her,  on  her  direct  examina- 
tion, if  she  had  the  intercourse  with  defendant  after  the  promise  of  marriage, 
and  if  without  the  promise  to  marry  she  would  have  allowed  the  intercourse. 
People  V.  Jensen,  33  N.  W.  Rep.  (Mich.)  811. 
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In  Cook  y.  People^  2  Tli.  A  C.  404,  the  prosecatriz  was  maked,  '*  And  woald 
70a  have  consented  to  it  (the  connection),  in  the  absence  of  a  promise  ?  "  Hdd 
inadmissible  as  calling  for  a  merely  specnlative  answer. 

Bat  the  female  may  testify  to  the  fact  that  she  consented  to  the  interooorse 
becaase  of  the  promise.     State  ▼.  Brinkhatu,  7  Crim.  Law  Ma((.  348. 

Evidence  that  defendant,  subsequent  to  the  sed action,  had  refused  to  marry 
the  prosecutrix  is  inadmissible.     Cook  v.  People,  2  Th.  &  C.  404. 

The  existence  of  pregnancy  is  not  essential  to  a  conviction  under  the 
statute.     Id. 

If  the  prosecutrix  have  knowledge  that  defendant  is  a  married  man  at  tho 
time  of  the  alleged  seduction,  it  is  a  good  defense.  People  v.  Alger,  1  Park. 
888.  

CHAPTER  III, 

ABANDONMENT  AND   OTHER   ACTS   OF  CBUBLTY  TO   CHILDBEIT. 

Section  287.  Abandonment  of  child  under  six  years. 

288.  Unlawfully  omitting  to  provide  for  child. 

289.  Endangering  life  or  health  of  child. 

290.  Keepers  of  concert  saloons,  etc 

291.  Children  not  to  beg,  etc. 

292.  Certain  employment  of  a  child. 

292a. Penalty  for  sending  me&<9enger  boys  to  certain  places. 
292b.  Taking  apprentice  without  consent  of  guardian. 
298.  Duty  of  officers  of  society. 

§  287.  Abandonment   of  child  under  six   years. —  A 

parent,  or  other  person  having  the  care  or  custody,  for  nurtare  or 
education,  of  a  child  under  the  age  of  six  years,  who  deserts  the 
child  in  any  place,  with  intent  wholly  to  abandon  it,  is  punishable 
by  imprisonment  for  not  more  than  seven  years.  [In  effecty  as 
araendedy  SepL  1,  1892. 

See  1  Bisli.  Crim.  Law  (7tli  ed.),  §  557;  1  Whart.  Crim.  Law  (8th  ed.).  §  SSL 
Tliis  statute  is  designed  to  protect  the  public     People  v.  Naehr,  SO  Hon. 

461. 

A1>andonment  is  not  a  continuous  act,  but  the  offense  is  complete  when  tha 

separation  takes  place.     Bayne  v.  People,  14  Hun,  181. 

§  2SS.  Unla'VTfally  omitting  to  provide  for  child. — A 

person  who, 

1.  Willfully  omits,  withoi«t  lawful  excase,  to  perform  a  duty 
by  law  imposed  upon  him  to  furnish  .food,  clothing,  shelter  or 
nieiHeal  attendance  to  a  minor,  or  to  make  such  payment  toward 
its  maintenance  as  may  have  been  required  by  die  order  of  « 
court  or  magistrate  when  such  minor  has  been  committed  to  an 
institution ;  or, 
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2.  Kot  being  a  superintendent  of  the  poor,  or  a  enperintendent 
of  alms-honsee,  or  an  inetitation  duly  incor[>orated  for  the  pur- 
pose, without  having  first  obtained  a  license  in  writing  so  to  do 
from  the  board  of  health  of  the  city  or  town  wherein  such  females 
or  children  are  received,  boarded  or  kept,  erects,  conducts,  estab- 
lishes or  maintains  any  maternity  hospital,  lying-in  asylum  where 
females  may  be  received,  cared  for  or  treated  during  pregnancy, 
or  during  or  after  delivery ;  or  receives,  boards  or  Keeps  any 
nursing  diildren,  or  any  children  under  the  age  of  twelve  years 
not  his  relatives,  apprentices,  pupils  or  wards  without  legal  com- 
mitment; or, 

3.  Being  a  midwife,  nurse  or  other  person  having  the  care  of 
an  infant  within  the  age  of  two  weeks  neglects  or  omits  to  report 
immediately  to  the  health  officer  or  to  a  legally  qualified  practi- 
tioner of  medicine  of  the  city,  town  or  place  where  such  cnild  is 
being  cared  for,  the  fact  that  one  or  both  eyes  of  such  infant  are 
inflamed  or  reddened  whenever  such  shall  be  the  case,  or  who  ap- 
plies any  remedy  therefor  without  the  advice,  or  except  by  the 
direction  of  such  officer  or  physician ;  or, 

4.  Neglects,  refuses  or  omits  to  comply  with  any  provisions  of 
this  section,  or  who  violates  the  provisions  of  such  license,  is  guilty 
of  a  misdemeanor.  Every  such  license  must  specify  the  name  and 
residence  of  the  person  so  undertaking  the  care  of  sudi  females  or 
children,  and  the  place  and  the  number  of  females  or  children 
thereby  allowed  to  be  received,  boarded  and  kept  therein,  and  shall 
be  revocable  at  will  by  the  authority  granting  it.  Every  person  so 
licensed  must  keep  a  register  wherein  he  shall  enter  the  names  and 
ages  of  all  such  children  and  of  all  children  born  on  said  premises, 
and  the  names  and  residences  of  their  parents,  as  far  as  known, 
the  time  of  the  reception  and  discharge  of  such  children  and  the 
reasons  therefor,  and  also  a  correct  register  of  the  name  and  age  of 
every  child  under  the  age  of  five  years  who  is  given  out,  adopted, 
taken  away  or  indentured  from  such  place  to  or  by  any  one,  to- 
gether with  the  name  and  residence  of  the  person  so  adopting, 
taking  or  indenturing  such  child ;  and  shall  cause  a  correct  copy  of 
such  register  to  be  sent  to  the  authority  issuing  such  license  within 
forty-eight  hours  after  such  child  is  so  given  out,  adopted,  taken 
away  or  indentured.  It  sliall  be  lawful  for  the  officers  of  any  in- 
corporated society  for  the  prevention  of  cruelty  to  children  and  of 
Bucn  board  of  health  at  all  reasonable  times  to  enter  and  inspect  the 
premises  wherein  such  females  and  children  are  so  boaraed,  re- 
ceived or  kept,  and  also  such  license,  register  and  the  children. 
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5.  No  institution  shall  be  incorporated  for  any  of  the  purposes 
mentioned  in  this  section  except  with  the  written  consent  and 
approbation  of  a  justice  of  the  supreme  court,  upon  the  certificate 
in  writing  of  the  state  board  of  charities  approving  of  the  organi- 
ssation  and  incorporation  of  such  institution.  The  said  board  of 
charities  may  apply  to  the  supreme  court  for  the  cancellation  of 
any  certificate  of  incorporation  previously  filed  without  its 
approval,  and  may  institute  and  maintain  an  action  in  such  court 
through  the  attorney-general  to  procure  a  judgment  dissolving 
any  such  corporation  not  so  incorporated  and  forfeiting  its  corpo- 
rate rights,  privileges  and  franchises. 

Last  Bubdivislon  added  and  in  effect  March  23,  1894,  liRws  1804.  ch.  171. 

As  to  the  duty  of  parents  to  provide  for  the  maintenance  of  their  children. 
Bee  Oromwell  v.  Benjamin,  41  Barh.  558;  Kdly  v.  DatU,  49  N.  U  176;  6  Am. 
Rep.  499. 

After  the  death  of  the  father  the  duty  devolves  on  the  mother  Furman  v. 
Van  Site,  56  N.  Y.  485;  Dedham  v.  Natiek,  16  Mass.  140. 

One  who,  with  no  natural  or  legal  duty,  voluntarily  seeks  and  assumes  the 
care  and  custody  of  a  child  is  amenable  to  the  statute  if  he  fnils  to  perform 
the  duty  required,  to  the  injury  of  the  child.  P^opU  v  Coxdey,  83  N.  Y  464; 
88  Am  Rep  464. 

§  289.  Endangering  life  or  health  of  child. —  A  person  who, 

1.  Willfully  causes  or  permits  the  life  or  limb  of  any  child  act- 
ually or  apparently  under  the  age  of  sixteen  years  to  be  endangered, 
or  its  health  to  be  injured,  or  its  morals  to  become  depraved ;  or 

2.  Willfully  causes  or  permits  such  child  to  be  placed  in  such  a 
situation,  or  to  engage  in  such  an  occupation,  that  its  life  or  limb 
is  endangered,  or  its  health  is  likely  to  be  injured,  or  its  morals 
likely  to  be  impaired ;  is  guilty  of  a  misdemeanor. 

Sec  People  v.  CoxjcUy,  83  N.  Y.  464. 

§  290.  Keepers  of  concert  saloons,  etc. —  A  person  who, 

1.  Admits  to  or  allows  to  remain  in  any  dance  house,  concert 
saloon,  theater,  museum,  skating  rink,  or  in  any  place  where  wines 
or  spirituous  or  malt  liquors  are  sold  or  given  away,  or  in  any 
place  of  entertainment  injurious  to  health  or  morals,  owned,  kept 
or  managed  by  hun  in  whole  or  in  part,  any  child  actually  or 
apparently  under  the  age  of  sixteen  years,  unless  accompanied  by 
its  parent  or  guardian ;  or 

2.  Suffers  or  permits  any  such  child  to  play  any  game  of  skill 
or  chance  in  any  such  place,  or  in  any  place  adjacent  thereto,  or 
to  be  or  remain  therein,  or  admits  to  or  allows  to  remain  in  any 
reputed  house  of  prostitution  or  assignation,  or  in  any  place  where 
opium  or  any  preparation  thereof  is  smoked,  any  child  actually 
or  apparently  under  the  age  of  sixteen  years ;  or 

8.  Sells  or  gives  away,  or  causes  or  permits  or  procures  to  be 
sold  or  given  away  to  any  child  actually  or  apparently  under  the 
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age  of  sixteen  years  any  beer,  ale,  wine,  or  any  strong  or  spirituous 
liquor;  or 

4.  Being  a  pawnbroker  or  person  in  the  employ  of  a  pawn- 
broker, makes  any  loan  or  advance,  or  permits  to  be  loaned  or 
advanced  to  any  child  actually  or  apparently  under  the  age  of  six- 
teen years  any  money,  or  in  any  manner  directly  or  indirectly 
receives  any  goods,  chattels,  wares  or  merchandise  from  any  such 
child  in  pledge  for  loans  made  or  to  be  made  to  it  or  to  any  ot^er 
person  or  otherwise  howsoever ;  or 

5.  Sells,  pays  for  or  furnishes  any  cigar,  cigarette  or  tobacco  in 
any  of  its  forms  to  any  child  actually  or  apparently  under  the  age 
of  sixteen  years ;  is  guilty  of  a  misdemeanor. 

When  the  name  of  a  person  appeared  on  signs  on  the  walls  of  a  concert 
saloon  as  "  manager,"  and  where  such  person  was  seated  at  a  desk  and  gave 
directions,  ?ield,  that  such  facts  constituted  him  the  manaeer  of  the  place 
within  the  act.  People  v.  Oeoghegan,  Sup.  Ct.,  8p.  Term.  Barrett,  J.,  Apr. 
25,  1888. 

§  291.  Children  not  to  beg,  etc — Any  child  actually  or  ap- 
parently under  the  age  of  sixteen  years  who  is  found: 

1.  Begging  or  receiving  or  solicitmg  alms,  in  any  manner  or 
under  any  pretense ;  or  gathering  or  picking  rags,  or  collecting 
cigar  stumps,  bones  or  refuse  from  markets;  or 

2.  Not  naving  any  home  or  other  place  of  abode  or  proper 
guardianship ;  or  who  has  been  abandoned  or  improperly  exposed 
or  neglected,  by  its  parents  or  other  person  or  peisons  having  it 
in  charge,  or  being  in  a  state  of  want  or  suffering ;  or 

3.  Destitute  of  means  of  support,  being  an  orphan,  or  livinff  or 
having  lived  with  or  in  custody  of  a  parent  or  guardian  who  nas 
been  sentenced  to  imprisonment  for  crime,  or  who  has  been  con- 
victed of  a  crime  against  the  person  of  such  child,  or  who  has 
been  adjudged  an  habitual  criminal ;  or 

4.  Frequenting  or  being  in  the  company  of  reputed  thieves  or 

{)rostitutes,  or  in  a  reputed  house  of  prostitution  or  assignation,  or 
iving  in  such  a  house  either  with  or  without  its  parents  or  guard- 
ians, or  being  in  concert  saloons,  dance-houses,  theaters,  museums 
or  other  places  of  entertainment  or  places  where  wines,  malt  or 
spirituous  liquora  are  sold,  without  being  in  charge  of  its  parent 
or  guardian ;  or  playing  any  game  of  chance  or  skill  in  any  place 
wherein  or  adjacent  to  which  any  beer,  ale,  wine  or  liquor  is  sold 
or  given  away,  or  being  in  such  place ;  or 

5.  Coming  within  any  of  the  descriptions  of  children  mentioned 
in  section  two  hundred  and  ninety-two,  must  be  arrested  and 
brought  before  a  proper  court  or  magistrate,  who  may  commit 
the  child  to  any  incorporated  charitable,  reformatory,  or  other 
institution,  and  when  practicable,  to  such  as  is  governed  by 
persons  of  the  same  religious  faith  as  the  parents  of  the  child,  or 
may  make  any  disposition  of  the  child  such  as  now  is  or  hereafter 
may  be  authorized  in  the  case  of  vagrants,  truants,  paupers,  or 
disorderly  pei-sons,  but  such  commitments  shall,  so  far  as  is  prac- 
ticable, be  made  to  such  charitable  or  reformatory  institutions. 
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Whenever  any  child  shall  be  committed  to  any  institution  under 
this  Code,  and  the  warrant  of  commitment  shall  so  state,  and  it 
shall  appear  therefrom  that  either  parent,  or  any  guardian  or  cus- 
todian of  such  child  was  present  at  the  examination  before  such 
court  or  magistrate,  or  had  such  notice  thereof  as  was  by  such 
court  or  magistrate  deemed  and  adjudged  sufficient,  no  further  or 
other  notice  required  by  any  local  or  special  statute,  in  regard  to 
the  committal  of  children  to  such  institution,  shall  be  necessary, 
and  such  commitment  shall  in  all  respects  be  sufficient  to  author- 
ize luch  institutions  to  receive  and  retain  such  child  in  its  custody 
as  therein  directed. 

Whenever  any  commitment  of  a  child  shall  for  any  reason  be  ad- 
judged or  found  defective  a  new  commitment  of  the  child  may  be 
made  or  directed  by  the  court  or  magistrate,  as  the  welfare  of  the 
child  may  require.  And  no  commitment  of  a  child  which  shall  re- 
cite  therein  the  facts  upon  which  it  is  liased  shall  be  deemed  invalid 
by  reason  of  any  omission  of  the  court  or  magistrate  by  whom 
such  commitment  is  made  to  file  any  documents,  papers  or  pro- 
ceedings relating  thereto,  or  by  reason  of  any  limitation  as  to  the 
age  of  the  child  committed,  contained  in  the  act  or  articles  of  in- 
corporation  of  the  institution  to  which  it  may  have  been  committed. 

6.  Any  magistrate  having  criminal  Jurisdiction  may  commit  temporarily  to 
an  institution  authorized  by  law  to  receive  children  on  final  commitment,  and 
to  have  compensation  therefor  from  the  city  or  county  authorities,  any  child 
under  the  age  of  sixteen  years  who  is  held  for  trial  on  a  criminal  charge;  and 
may,  in  like  manner,  so  commit  an^  such  child  held  as  a  witness  to  appear  on 
the  trial  of  any  criminal  case;  which  institution  shall  thereupon  receive  the 
same,  and  be  entitled  to  the  like  compensation  proportionally  therefor  as  on 
final  commitment,  but  subject  to  the  order  of  the  court  as  to  the  time  of  deten- 
tion and  discharjFe  of  the  child.  Any  such  child  convicted  gf  any  misde- 
meanor shall  be  finally  committed  to  some  such  Institution,  and  not  to  any 

Srison,  or  jail,  or  pemtentiary,  longer  than  is  necessary  for  its  transfer  thereto. 
\o  child  under  constraint  or  conviction,  actually  or  apparently  under  the  a^e 
of  sixteen  years,  shall  be  placed  in  any  prison  or  place  of  confinement,  or  m 
any  court-room,  or  in  any  vehicle  for  transportation  in  company  with  adults 
charged  with  or  convicted  of  crime. 

7.  All  cases  involving  the  commitment  or  trial  of  children  for  any  violation 
of  the  Penal  Code,  in  any  police  court  or  court  of  special  sessions,  may  be 
heard  and  determined  by  such  court,  at  suitable  times  to  be  designated  there- 
for by  it,  separate  and  apart  from  the  trial  of  other  criminal  cases,  of  which 
session  a  separate  docket  and  record  shall  be  kept.  And  all  such  cases  and 
cases  of  offenses  by,  or  against  the  person  of,  a  child  under  the  age  of  sixteen 
years  shall  have  preference  over  all  other  case  before  all  magistrates  auv**  in  all 
courts  and  tribunals  in  this  state  both  dvll  and  criminal;  and  where  a  child  is 
committed  or  detained  as  a  witness  in  any  case  such  case  shall  be  brought  to 
trial  or  otherwise  disposed  of  without  delay,  whether  the  defendant  be  in 
custody  or  enlarged  on  bail. 

Amended;  chap.  414  of  1896.    In  effect  April  27,  1896. 

Chapter  417,  Laws  1890,  which  added  subd.  7,  seems  to  have  been  over- 
looked.   The  present  subd.  7  should  have  been  subd.  8. 

Acts  for  the  prevention  and  punishment  of  wrongs  to  children  are  constitu- 
tional.   Matter  of  Donohue,  1  Abb.  N.  C.  1. 
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In  New  York  city,  police  justices  have  jurisdiction  under  this  act.  Mattel 
itf  Mou9,  13  Abb.  N.  C.  189;  1  N.  Y.  Cr.  Rep.  508;  Matter  ofFina,  Daily 
Reg.»  Sept.  27,  1881;  Matter  of  EandUy,  Daily  Reg.,  Dec.  13.  1883;  MaiUer 
ofMcMahon,  64  How.  Pr.  285. 

In  Maiter  of  HoUer,  12  Hun,  131,  tbe  evidence  showed  that  a  boy,  a  cripple, 
was  seen  on  the  public  street,  holding  out  his  hand  to  several  persons  and  re- 
ceiving money.  HM,  that  such  acts  constituted  "  begging  alms."  The  court 
say:  "  The  intention  of  the  law  is  not  to  punish  such  children,  but  to  protect 
And  provide  for  their  necessities  with  tender  care,  and  it  would  be  a  great 
mistake  to  hold  that  the  statute  does  not  Include  such,  as  by  reason  of  their 
appalling  misfortunes,  need  do  nothing  but  silently  attract  attention  to  them- 
selves to  receive  gifts  of  charity,  unasked  for  in  words,  but  really  solicited  by 
far  more  touching  appeals.  The  poor  boy  in  this  case,  while  creeping  through 
the  throng  of  people  on  Broadway  and  Wall  street,  and  raising  his  hand  to  receive 
their  alms,  was  accomplishing  the  purpose  of  begging  in  a  mode  far  more  effective 
than  to  have  sat  at  a  corner  and  cried  out  to  every  passer-by  for  charity." 

The  collecting  of  cigar  stumps,  or  refuse,  whether  from  markets  or  other 
places,  is  within  the  act.  People,  ex  rel,  Coreado,  v.  Catholic  Protectory,  Sup* 
Ct.  Chambers,  Lawrence,  J.,  Mar.  27,  1882.  To  same  effect.  Matter  of  AUegi, 
Sup.  a.  Chambers.  Bartlett,  J.,  Daily  Reg.,  Aug.  22, 1884.  See  Laws  1882, 
chap.  410  (Consolidation  Act),  §  1468. 

Where  a  young  child  lived  for  some  years  with  a  woman  who  neglected  to 
provide  proper  food,  clothing,  care  and  amusement,  and  endangered  his  health 
by  exposing  him  to  the  weather  and  by  leaving  him  alone  for  hours,  though 
no  physical  violence  was  used.  Held,  that  such  child  was  without  proper 
guardianship.  People,  ex  rel.  Newby,  v.  N,  T  8.  P.  C.  C,  Report  of  Hon. 
Nelson  J.  Waterbury,  Referee;  confirmed  by  Supreme  Court,  Special  Term, 
Donohue,  J.,  Daily  Reg.,  Mar.  27,  1884. 

A  destitute  child  should  be  surrendered  to  the  proper  authorities.  People 
V.  Cotoley,  83  N.  Y.  464.  See  Laws  1881,  chap.  406,  g  3;  Laws  1882,  chap.  410, 
§  1466.  subd.  1. 

Habitual  criminal.     See  §  510,  Code  Crim.  Proc.,  and  §  690,  po9t. 

Whether  the  place  be  licensed  or  not  makes  no  difference.  Com,  v.  AUen, 
15  B.  Monr.  1;  Com.  v.  Harvey,  16  id.  1. 

The  provisions  of  this  section  do  not  refer  to  a  child  casually  and  tempora- 
rily in  the  street  without  protection,  but  to  thos  waifs  who  are  in  a  permanent 
and  usual  condition  of  having  no  home,  place  of  abode  or  guardianship,  or 
who  are  permanently  abandoned,  improperiy  exposed,  or  in  a  state  of  want  and 
suffering.  Matter  of  Moloney,  51  Hun,  372;  6  N.  Y.  Cr.  Rep.  248;  People  v. 
y.  7.  Catholic  Protectory,  106  N.  Y.  608;  6  N.  Y.  Cr.  Rep.  499;  19  Abb.  N.  C. 
142;  44  Hun,  526. 

When  an  essential  ingredient  or  circumstance  necessary  to  bring  the  case 
clearly  within  statute  is  omitted  iu  the  information,  and  the  defect  is  not  sup- 
plied by  evidence,  the  conviction  is  bad.  Matter  of  Moloney,  6  N.  Y.  Cr.  Rep. 
241;  51  Hun,  872;  People  v.  Catholic  Protectory,  106  N.  Y.  604. 

A  commitment  which  recites  that  the  child  was  charged  with  being  **  a  dis- 
orderly child,"  is  illegal.    People  v.  Mount  MogdcUene  School  of  Indmtry,  28 
State  Rep.  254. 
20 
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A  Dew  oommitmeni  iasued  by  another  magistrate  for  another  offense,  with* 
out  having  the  child  brought  before  him,  and  without  a  new  examination  or 
legal  evidence,  or  even  personal  knowledge  of  what  occurred  on  the  former 
examination,  will  not  cure  the  defect.  The  provision  as  to  issuing  a  new  com* 
mitment  was  intended  to  permit  the  committing  magistrate  to  cure  a  defect  in 
a  commitment  made  by  him.    Id. 

A  commitment  which  does  not  show  that  notice  of  the  proceeding  was 
given  to  the  parent,  guardian  or  custodian  of  the  child  is  fatally  defective. 
MatUr  o/Malonetf,  6  N.  Y.  Cr.  Rep.  241;  51  Hun,  872. 

The  provisions  as  to  giving  of  notice  of  tlie  proceeding  are  imperative,  not 
discretionary.  Matter  of  Moloney,  6  N.  Y.  Cr.  Rep.  241;  51  Hun,  S42;  Ptcpi^ 
V.  N,  F.  Catholic  Pratect&ry,  106  N.  Y.  608;  19  Abb.  N.  C.  142-5.  See,  also.  Peo- 
ple V.  Bakor,  19  State  Rep.  480;  People,  ex  rel.  Brown,  v.  Garp&ntort  82  id.  822. 

A  commitment  for  vagrancy  should  state  that  the  person  is  a  vagrant,  bat 
need  not  state  all  the  particulars  necessary  to  make  out  the  offense.  Matter  nf 
Oray,  11  Abb.  Pr.  56;  People  v.  Moore,  8  Park.  465;  Matter  of  Hogan,  55  How. 
Pr.  458;  Matter  of  Moeee,  13  Abb.  N.  C.  1;  1  N,  Y.  Cr.  Rep.  508. 

In  the  case  last  cited,  the  commitment  recited  in  substance,  that  certain  chil* 
dren  being  under  the  age  of  fourteen  were  charged  under  oath  with  being 
vagrants,  viz.,  "engaged  in  the  occupation  of  begging  under  the  pretext  of 
peddling,  and  of  frequenting  the  company  of  prostitutes,"  etc.,  at  a  time  and 
place  named;  that  the  magistrate  caused  such  persons  to  be  brought  before 
him  for  examination,  and  proceeded  to  inquire  into  the  matter;  and  thereupon, 
having  read  the  proofs  and  considered  the  matter,  convicted  such  children  of 
being  vagrants,  and  committed  them  to  the  House  of  Refuge.  Held,  that  the 
offenses  were  sufl9ciently  charged;  that  the  commitment  was  regular  on  its 
face,  and  that  the  facts  were  sufficiently  stated  and  gave  the  magistrate  jnrim> 
diction. 

When  a  statute  gives  a  precise  definition  of  vagrancy,  the  magistrate  must 
follow  it,  and  insert  it  in  the  warrant  of  commitment.  Matter  of  Forbes,  19 
How.  Pr.  457. 

It  is  not  necessary  that  the  warrant  should  contain  the  names  of  the  wit* 
nesses  or  the  testimony  given  by  them;  it  is  sufficient  if  it  contain  a  brief  state- 
ment of  the  offense  charged,  and  the  conviction  and  judgment  thereon.  PeO' 
pie  V.  NeOeon,  16  Hun,  214. 

Evidence  taken  in  writing,  subscribed  and  sworn  to  by  the  witness,  that  a 
certain  female  child  '*  actually  and  apparently  under  the  age  of  fourteen  years, 
to- wit,  aged  twelve  years,  was  found  begging,  receiving  and  soliciting  alms'* 
in  a  specified  street,  establishes  all  that  is  required  to  justify  a  commitment. 
People,  ex  rel,  Perkerson,  v.  Sietera  of  the  Order  of  3t.  Xhminiek,  2  N.  Y.  Cr. 
Rep.  528;  1  How.  Pr.  (N.  S.)  182;  84  Hun,  468.  See,  also,  Matt^  ofBoaeK,  18 
Week.  Dig.  514. 

The  sufficiency  of  the  evidence  upon  which  the  commitment  was  issued  can- 
not  be  examined  into  upon  a  return  to  a  writ  of  habeae  corpus  or  certiorari 
issued  upon  the  application  of  the  child.  People,  ex  rel.  Perkerson,  v.  8t. 
Dominick,  84  Hun,  468;  2  N.  Y.  Cr.  Rep.  528;  People,  ex  rel.  Eek,  v.  Ameriwin 
Guardian  Society,  1  How.  Pr.  (N.  S.)  187;  Matter  of  Cohen,  Daily  Reg..  Dee. 
26,  1884. 
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The  New  Tork  Society  for  the  Prevention  of  Craelty  to  Children  is  author- 
ixed  by  law  to  mceive  children  on  conunitment,  and  may  be  appointed  guar- 
dian of  the  person  of  a  minor  child  during  its  minority.  Laws  1886,  chap.  80; 
Matter  of  Keileyj  Com.  Pleas,  1  Monthly  Law  Bull.  74;  Matter  of  Danohue,  1 
Abb.  N.  C.  1. 

It  is  not  necessary  that  the  commitment  of  a  juvenile  offender  to  the  House 
of  Refuge  in  the  city  of  New  York  should  specify  the  period  of  imprisonment; 
for  this  is  fixed  by  the  statute.  People  v.  Degnen,  6  Abb.  Pr.  (N.  8.)  87; 
54  Barb.  105. 

Section  5,  chap.  172,  Laws  of  1865,  giving  authority  to  a  magistrate  to  com* 
mit  any  children  under  the  age  of  sixteen  years  deserting  their  homes  without 
good  and  sufficient  cause,  or  keeping  company  with  dissolute  or  vicious  per- 
sons against  the  lawful  commands  of  their  fathers,  mothers,  etc.,  to  the  House 
of  Refuge  in  the  city  of  New  York,  is  not  inconsistent  with  any  of  the  pro- 
visions of  the  Code  of  Criminal  Procedure  or  the  Penal  Code,  and  is  not  re* 
pealed  thereby.    Matter  of  RUey,  18  N.  Y.  Weekly  Dig.  515. 

A  commitment  by  a  magistrate  having  iurisdiction  is  a  final  judgment  under 
the  habeas  corpus  act  (g  2016,  Code  of  Civil  Proc),  and  cannot  be  reviewed. 
Matter  of  Moses,  18  Abb.  N.  C.  1;  Matter  of  Wright,  29  Hun,  857;  MaUer 
of  Donohue,  1  Abb.  N.  C.  1;  People,  ex  rel.  Ttoeed,  v.  Liscomb,  60  N.  Y.  559; 
People,  ex  rel.  Roddy,  v.  N.  F.  Juvenile  Asylum,  12  Abb.  Pr.  92;  MatUr  of 
Baker,  11  How.  Pr.  418,  425. 

Where  the  respondent  returned  the  commitment  of  a  police  magistrate,  and 
tho  relator  traversed  the  same,  not  denying  that  the  commitment  had  been 
made,  and  the  respondent  demurred  to  the  traverse,  held,  (1}  that,  as  the  com- 
mitment was  valid  ui>on  its  face,  the  action  of  the  magistrate  upon  the  merits 
could  not  be  reviewed,  it  appearing  by  the  return  that  he  had  jurisdiction :  (2) 
that  the  court  had  not  power  to  determine  whether  under  all  the  circumstances 
the  child  should  have  been  committed.  Matter  of  Barry,  Daily  Reg.,  Mch. 
10, 1885;  MaUer  of  Averlino,  Andrews,  J.,  Daily  Reg.,  Mch.  10,  1885;  Peo- 
pie,  ex  rel.  Van  Riper,  v.  N.  Y.  Catholic  Protectory,  106  N.  Y.  604. 

Where  a  conviction  is  drawn  in  question  collaterally,  upon  habeas  corpus, 
the  commitment  should  be  construed  with  a  view  to  sustaining  the  conviction. 
People  V.  Marchke,  2  N.  Y.  Cr.  Rep.  168. 

Where  a  police  magistrate  committed  a  female  child  to  the  House  of  Mercy, 
under  section  1466  of  the  Consolidation  Act  (chap.  410,  I^wsof  1882,  as  amended 
by  chap.  858,  Laws  of  1885)  upon  an  affidavit  alleging  that  she  was  over  the 
age  of  twelve  —  to- wit,  of  twenty-two  years  —  and  that  she  had  been  found  on 
the  day  named  in  a  reputed  house  of  prostitution,  /leld,  that  where  it  appears 
upon  habeascorpu^  that  the  commitment  recites  the  several  facts  necessary  to 
show  jurisdiction  and  the  conviction  upon  sufficient  evidence  of  the  alleged 
charge,  the  writ  should  be  dismissed  and  the  prisoner  remanded.  Held,  fur- 
ther, that  the  proceedings  before  the  magistrate  were  in  conformity  with  the 
statute,  and  that  the  commitment  alleging  proof  of  the  female's  age  and  of  the 
fact  that  she  had  been  found  in  such  house  and  was  in  danger  of  becoming 
morally  depraved,  recited  all  he  facts  necessary  to  show  jurisdiction  and  the 
conviction  upon  sufficient  evidence  of  the  alleged  charge.  And  held,  further, 
that  no  commitment  made  under  this  act  is  invalidated  by  any  formal  imper- 
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fection  or  defect  in  form;  that  the  filing  of  an  imperfect  or  incorrect  record  of 
conyietion  does  not  invalidate  the  conviction,  and  tembU,  that  an  omission  to 
file  such  record  does  not  invalidate  the  commitment.  Mailer  of  NicJwU,  4  N . 
Y.  State  Rep.  659. 

Where  on  a  writ  of  habeae  corpus  the  New  York  Juvenile  Asylum  made  re- 
turn that  the  child  was  not  in  its  custody,  but  had  been  placed  out  west  with 
certain  parties,  the  court  said:  "The  respondents  had  power  under  section  18 
of  their  charter,  in  their  discretion,  to  bind  out  the  child  in  question  to  a  person 
in  the  state  of  Illinois,  if  the  laws  of  Illinois  recognize  the  validity  of  such 
indenture,  and  as  in  this  case  there  is  nothing  before  me  to  show  that  the 
laws  of  said  state  do  not  recognize  the  validity  of  such  indentures,  the  validity 
of  the  same  will  be  assumed.  Even  if  I  am  wrong  in  my  construction  of  the 
statute,  as  the  respondent  shows  that  the  child  was  not  in  its  custody  when 
the  writ  was  served,  and  as  there  is  nothing  before  me  to  show  that  he  was 
sent  out  of  the  state  for  the  purpose  of  evading  the  process  of  the  court,  I  do 
not  think  that  I  can  do  otherwise  than  to  dismiss  this  writ.  Matter  of  Fortyih 
(per  Lawrence,  J.),  66  How.  Pr.  180;  Matter  of  Lareon  (Am.  Female  Quard. 
Soc),  81  Hun,  589.    See,  also,  Laws  1878,  chap.  112,  §  8. 

Where  the  child  was  committed  to  the  Protectory,  and  it  appeared  upon  the 
return  that  the  child  had  been  placed  in  the  House  of  the  Oood  Shepherd  by  the 
protectory,  which  still  retained  the  legal  custody  of  her,  and  It  was  claimed 
that  such  transfer  was  in  violation  of  law  and  of  the  statutes  incorporating  the 
Protectory;  Barrett,  J.,  dismissed  the  writ  and  remanded  the  child  to  the  Pro- 
tectory.    Matter  of  Mojflt,  Daily  Reg.,  May  4,  1886. 

The  papers  upon  which  the  writ  was  granted  cannot  be  considered  for  the 
purpose  of  impeaching  or  contradicting  the  return.  They  can  only  be  con- 
sidered in  determining  the  question  as  to  the  jurisdiction  of  the  court  to  issue 
the  writ.  People,  ex  rel,  Downey,  ▼.  Daine,  88  Hun,  43;  People,  ex  rel.  Me- 
Carthy,  v.  French,  25  id.  111. 

A  recital  in  a  commitment  of  the  age  of  a  child  is  a  final  adjudication  which 
cannot  be  inquired  into  on  habeas  corpus.  People  v.  The  Superintendent,  etc., 
8  Abb.  Pr.  (N.  S.)  112;  People  v.  The  Keeper,  etc.,  87  How.  Pr.  494. 

A  recital  in  a  commitment  that  a  child  is  "aged  fourteen  years,"  without 
words  of  limitation,  such  as  "  no  more,"  is  sufficient,  and  establishes  the  fact 
that  the  child  is  liable  under  the  act.  Matter  of  Boach,  Gen.  Term,  18 
Weekly  Dig.  614. 

An  erroneous  recital  of  the  title  of  the  court  making  the  commitment,  will 
not  invalidate  the  commitment    Matter  of  Coughlin,  62  How.  Pr.  84. 

After  a  person  has  been  convicted  under  the  acts  relative  to  disorderly  per* 
sons,  and  a  record  of  conviction  has  been  made  up  and  sigpied  (though  not 
filed),  the  committing  magistrate  has  no  power  to  discharge  the  prisoner,  or  to 
take  a  recognizance.  People  v.  Duffy,  5  Barb.  206:  People  ▼.  Brown,  28 
Wend.  47. 

The  omission  to  file  the  certificate  was  a  neglect  of  duty  on  the  part  of  the 
magistrate,  which,  if  willful,  would  subject  him  to  punishment  as  for  a  misde- 
meanor, but  it  cannot  invalidate  the  judgment  of  the  court  of  special  sessions 
held  by  him.  People,  ex  rel.  ffoey,  ▼.  8upt.  House  of  Refuge,  Sup.  Ct.,  April 
1860,  MS.  opinion. 
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It  is  no  longer  necessary,  in  order  to  sustain  a  commitment  upon  a  conviction 
in  a  court  of  special  sessions  in  the  city  of  New  York,  that  a  record  of  the 
conviction  should  be  filed  in  the  county  clerk's  office.  Matter  of  WiUiam»on 
(1867;,  Sup.  Ct.,  8  Abb.  Pr.  (N.  S.)  244. 

The  charter  of  the  New  York  Catholic  Protectory  (Laws  1868,  chap.  448; 
Consolidation  Act,  ^§  618,  etc.)  in  regard  to  the  commitment  of  children  to  that 
Institution  for  certain  offenses,  was  not  repealed  by  section  291  of  the  Penal  Code* 
People,  ex  rel.  Van  Heck,  v.  If.  T  Catholic  Protectory,  4  N.  Y.  Cr.  Rep.  7»; 
m  N.  Y.  195;  8  How.  Pr.  (N.  S.)  843;  ?2  Weekly  Dig.  56;  88  Hun,  127. 

The  act  of  1865,  chap.  172,  authorizing  magistrates  to  commit  any  children 
under  the  age  of  sixteen  "  deserting  their  homes,"  etc.,  to  house  of  refuge  is 
not  inconsistent  with  any  provision  of  nor  is  it  repealed  by  the  Penal  Code  or 
Code  of  Criminal  Procedure.     Matter  of  Riley,  81  Hun,  612. 

When  permission  for  mother  to  see  her  child  should  not  be  given.  Matter 
ofDiM  Debar,  8  N.  Y.  Supp.  667. 

§  292.  Certain  emplojment  of  a  child  prohibited.^ 

A  person  who  employs  or  causes  to  be  employed,  or  who  exhibits, 
uses,  or  has  in  custody,  or  trains  for  the  purpose  of  the  exhibition, 
use  or  employment  of,  any  child  actually  or  apparently  under  the 
age  of  sixteen  years;  or  who  having  the  care,  custody  or  control 
of  such  a  child  as  parent,  relative,  guardian,  employer,  or  other- 
wise,  sells,  lets  ont,  gives  away,  so  trains,  or  in  any  way  procures 
or  consents  to  the  employment,  or  to  such  training,  or  use,  or  ex- 
hibition  of  such  child ;  or  who  neglects  or  refuses  to  restrain  such 
child  from  such  training,  or  from  engaging  or  acting,  either 

1.  As  a  roi^e  or  wire  walker,  gymnast,  wrestler,  contortionist, 
rider  or  acrobat ;  or  upon  any  bicycle  or  similar  mechanical  vehicle 
or  contrivance ;  or, 

2.  In  begging  or  receiving' or  soliciting  alms  in  any  manner  or 
under  any  pretense,  or  in  any  mendicant  occupation  ;  or  in  gath. 
ering  or  picking  rags,  or  collecting  cigar  stumps,  bones  or  refuse 
from  markets;  or  in  peddling;  or, 

3.  In  singing;  or  dancing ;  or  playing  u]X)n  a  musical  instru- 
ment ;  or  in  a  theatrical  exhibition  ;  or  in  any  wandering  occupa- 
tion; or, 

4.  In  any  illegal,  indecent  or  immoral  exhibition  or  practice ; 
or  in  the  exhibition  of  any  such  child  when  insane,  idiotic,  or 
when  presenting  the  appearance  of  any  deformity  or  unnatural 
physical  formation  or  development ;  or, 

5.  In  any  practice  or  exhibition  or  place  dangerous  or  injurious 
to  the  life,  limb,  health  or  morals  of  the  child. 

Is  guilty  of  a  misdemeanor.  But  this  section  does  not  apply  to 
the  employment  of  any  child  as  a  singer  or  musician  in  a  church, 
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school  or  academy;  or  in  teaching  or  learning  the  science  or  prac- 
tice of  music;  or  as  a  musician  in  any  concert ;  or  in  a  theatrical 
exhibition,  with  the  written  consent  of  the  mayor  of  the  city,  or 
the  president  of  the  board  of  trustees  of  the  village  where  such 
concert  or  exhibition  takes  place.  Such  consent  shall  not  be  given 
unless  forty-eight  hours  previous  notice  of  the  application  shall 
have  been  served  in  writing  upon  the  society  mentioned  in  section 
two  hundred  and  ninety-three  of  the  Penal  Code,  if  there  be  one 
within  the  county,  and  a  hearing  had  thereon  if  requested,  and 
shall  be  i-evocable  at  the  will  of  the  authority  giving  it  It  shall 
specify  the  name  of  the  child,  its  age,  the  names  and  residence  of 
its  parents  or  guardians,  the  nature,  time,  duration  and  number  of 
performances  permitted,  together  with  the  place  and  character  of 
the  exhibition.  But  no  such  consent  shall  be  deemed  to  author- 
ize any  violation  of  the  firat,  second,  fourth  or  fifth  subdivisions 
of  this  section. 

In  effect  as  amended  Sept.  1,  1892,  Laws  1892,  chap.  309. 

This  section  repeals  by  implication  act  1876,  chap.  122.  Rffan  t.  Buchanan, 
87  Hun,  425. 

This  section  does  not  prohibit  tlie  employment  of  children  in  a  dangerous 
"  business  or  vocation,"  but  only  their  employment  in  a  dangerous  '*  practice 
or  exhibition."    Ryan  v.  Bucfianan,  87  Hun,  425. 

Where  three  boys  of  the  respective  ages  of  fourteen,  nine  and  eight  years 
were  employed  as  gymnasts  and  acrobats  in  a  circus,  held,  that  such  occupa- 
tion was  dangerous,  physically  and  morally;  the  contortions,  evolutions  and 
performance  of  the  acrobat  being  clearly  physically  dangerous,  and  the  sur- 
roundings, accompaniments  and  companions  of  the  circus  ring  equally  so 
morally,  held,  that  such  children  were  properly  convicted  under  chi^iter  122, 
Laws  of  1876  (in  substance  the  same  as  above  section),  and  properly  committed 
to  the  New  York  Society  for  the  Prevention  of  Cruelty  to  Children.  Matter 
cf  Donahue,  1  Abb.  N.  C.  1. 

Where  a  child  was  compelled  to  go  through  a  performance  on  a  tight  rope, 
hetd,  that  such  performance  was  dangerous  to  life  and  limb,  and  in  violation  of 
the  act.    People  v.  Leonard,  Donohue,  J.,  Dec.  11,  1876. 

In  Matter  oj  Rivers,  Donohue,  J.,  May  25,  1877,  a  boy  was  employed  as  a 
pony  rider  and  rope  walker.    Held,  that  he  came  within  the  act. 

Where  a  child  within  the  prescribed  age,  took  part  in  a  play  performed  in  a 
theatre,  but  did  not  sing,  or  dance,  or  play  on  a  musical  instrument,  held,  that 
such  performance  was  a  theatrical  exhibition,  and  that  the  person  employing 
her  came  within  the  provisions  of  the  statute.  People  v.  Alberle,  N.  Y.  Spec. 
Sess.,  affirmed  by  Hon.  Rufus  B.  Cowing,  City  Judge,  March  27,  1888. 

Exhibitions  included  in  the  terms  opera,  farce,  interlude,  comedy,  tragedy, 
play,  ballet,  or  which  are  in  their  nature  dramatic,  or  are  entertainments  on  the 
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stage,  or  on  any  part  thereof,  whether  written  or  not,  or  whether  or  not  im- 
promptu,  given  in  a  public  plaee  called  the  *  *  National  Garden,"  where  an  admis' 
sion  of  ten  cents  was  charged,  are  theatrical  performances  within  the  terms  of 
the  statute  (chap.  18,  Laws  1889;  chap.  281,  Laws  1862).  The  Society  for  ths 
Etf.  of  Juv.  Dtl.  V.  DUn,  Sup.  Ct.,  Gen.  Term,  Jan.,  1871,  10  Abb.  Pr.  (N. 
8.)  216. 

Where  a  child  was  employed  to  dance  and  play  upon  castanets  in  a  low 
drinking  place,  held,  that  the  persons  so  employing  her  are  liable  under  the  act. 
PeoflU  V.  Denabla,  N.  Y.  Spec.  Sess.,  Nov.  16,  1876. 

The  employment  of  a  child  under  the  age  of  sixteen  in  singing  and  dancing 
in  a  public  exhibition,  called  ''children's  opera,"  is  expressly  forbidden  by 
statute.  Matter  of  Corinne,  Sup.  Ct.,  Donohue,  J.,  Daily  Reg'ster,  Dec. 
16,  1881. 

Where  a  girl  of  twelve  years  of  age  was  kept  for  purposes  of  prostitution^ 
held,  that  the  person  so  keeping  her  was  liable  under  tlie  act  for  using  such 
child  in  an  indecent  and  immoral  exhibition  and  practice.  People  v.  Perkins, 
N.  Y.  Spec.  Sess.,  affirmed  by  Recorder  Smyth,  1884,  MS.  opinion. 

§  292a.  Penalty  for  sending^  messeng^er  boys  to  certain 
places. — A  corporation  or  person  employing  messenger  boys 
who: 

1.  Knowingly  places  or  permits  to  remain  in  a  disorderly  house, 
or  in  an  unlicensed  saloon,  inn,  tavern  or  other  unlicensed  place 
where  malt  or  spirituous  liquors  or  wines  are  sold,  any  instrument 
or  device  by  which  communication  may  be  had  between  such  dis- 
orderly house,  saloon,  inn,  tavern  or  unlicensed  place,  and  any 
office  or  place  of  business  of  such  corporation  or  person  ;  or 

2.  Knowingly  sends  or  permits  any  person  to  send  any  mes- 
senger boy  to  any  disorderly  house,  unlicensed  saloon,  inn, 
tavern,  or  other  unlicensed  place,  where  malt  or  spirituous  liquors 
or  wines  are  sold  on  any  errand  or  business  whatsoever,  except  to 
deliver  telegrams  at  the  door  of  such  house,  is  guilty  of  a  misde- 
meanor, and  incurs  a  penalty  of  fifty  dollars  to  be  recovered  by  the 
district  attorney. 

Added  Laws  1808,  ch.  602;  takes  effect  Oct.  1,  1808. 

§  292b.  Taking^  apprentice  without  consent  of  guardian. 

— A  person  who  takes  an  apprentice  without  having  fii-st  obtained 
the  consent  of  his  legal  guardian  or  unless  a  written  agreement 
has  been  entered  into  as  prescribed  by  law,  is  guilty  of  a  misde- 
meanor. 
Added  Laws  1803,  ch.  602;  takes  effect  Oct.  1,  1808. 
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§  293.  Dnty  of  officers  of  society.—  A  constable  or  police 
officer  muatj  and  any  agent  or  officer  of  any  incorporated  society 
for  the  prevention  of  cruelty  to  children  may,  arrest  and  bring 
before  a  court  or  magistrate  having  jurisdiction,  any  person  of- 
fending against  any  of  the  provisions  of  this  chapter,  and  any 
minor  coming  within  any  of  the  descriptions  of  children  men- 
tioned in  section  two  hundred  and  ninety-one  or  in  section  two 
hundred  and  ninety  two. 

Such  constable,  police  officer  or  agent  may  interfere  to  prevent 
the  perpetration  in  his  presence  of  any  act  forbidden  by  this 
chapter. 

A  person  who  obstructs  or  interferes  with  any  officer  or  agent 
of  such  society  in  the  exercise  of  his  authority  under  this  chap- 
ter, is  guilty  of  a  misdemeanor. 

All  fines,  penalties  and  forfeitures  imposed  or  collected  for  a 
violation  of  the  provisions  of  this  Code,  or  of  any  act  relating  to 
or  affecting  children,  now  in  force  or  hereafter  passed,  must  be 
paid  on  demand  to  the  incorporated  society  for  the  prevention  of 
cruelty  to  children  in  every  case  where  the  prosecution  shall  be 
instituted  or  conducted  by  such  a  society;  and  any  such  payment 
heretofore  made  to  any  such  society  may  be  retained  by  it. 

A  corporation  may  be  private  and  yet  the  act  or  charter  contain  provisions 
of  a  purely  public  character,  introdaced  solely  for  the  public  good  and  as  a 
general  police  regalation  of  the  state.  BegenU  of  Unit,  of  Maryland  v.  WU- 
Hams,  9  Gill  &  Johns.  888. 

The  New  York  Society  for  the  Prevention  of  Cruelty  to  Children  is  author- 
ized by  the  act  under  which  it  is  incorporated,  and  it  is  the  duty  of  that  society, 
whenever  the  statutes  relating  to  children  are  violated,  to  bring  such  violation 
to  the  attention  of  the  court;  to  ask  that  the  person  or  persons  guilty  of  such 
violations  be  punished,  and,  if  the  case  demands  it,  that  the  child  in  question 
be  taken  from  the  custody  of  those  violating  the  law  and  be  placed  where  he 
will  be  protected.  Matter  of  Corinne,  supra;  People,  ex  rel,  JT.  F.  8.  P.  C. 
a,  V.  QUmore,  88  N.  Y.  626. 

The  object  and  purpose  of  such  societies  is  to  see  that  the  laws  relating  to 
children  are  rigidly  and  in  good  faith  enforced,  and  for  that  purpose  they  may 
prefer  complaints  in  any  court  or  before  any  magistrate  having  jurisdiction. 
People  V.  Strickland,  18  Abb.  N.  C.  478.  Laws  of  1886,  chap.  80,  expressly 
confers  this  power,  and  by  Laws  of  1888,  chap.  490,  §  6.  they  are  declared 
to  be  peace  oflScers  within  the  provisions  of  the  Code. 

No  ex  parte  injunction  will  be  granted  against  a  society  for  the  prevention 
of  cruelty  to  restrain  it,  or  its  officers  or  agents,  from  enforcing  the  laws  in 
relation  to  the  prevention  of  cruelty.  Davie  v.  Society,  etc.,  16  Abb.  Pr. 
<N.  S.)  78. 
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Costs  will  not  be  awarded  against  the  society  even  on  appeal.  FeopU  ▼. 
QUmore,  88  N.  Y.  <K96;  reversing  S.  C,  26  Hun.  9. 

Where  an  officer  of  the  New  York  Society  for  the  Prevention  of  Craelty  to 
Children  dlBCOvered  a  child  locked  up  alone  in  a  room  where  a  fire  was  burn- 
ing, and  thereupon  removed  sach  child  from  the  zoom  by  means  of  a  window 
and  carried  him  to  the  society's  office,  hM^  that  snch  removal  was  lawfal,  and 
that  the  child  was  a  proper  subject  for  the  custody  of  the  society.  People,  ex 
rel.  NefAy,  ▼.  if.  T.  &  P.  C.  C,  Daily  Reg.,  Mar.  27,  1881. 

No  formal  action  on  the  part  of  the  societv  as  a  corporation  is  necessary  to 
enable  an  officer  to  prefer  a  complaint.    People  ▼.  8triMand,  eupra. 


CHAPTER  IV. 

ABOBnOK  AKB  OONCEALINO  DEATH  OF  INFANT. 

SvcTnoN  294.  Abortion  defined. 

295.  Killing  of  child  in  attempting  miscarriage. 

296.  Concealing  birth. 

297.  Selling  drugs,  etc. 

§  294.  Abortion  defiiied.~A  person  who,  with  intent 
thereby  to  procure  the  miscarriage  of  a  woman,  unless  the  same 
is  necessary  to  preserve  the  life  of  a  woman,  or  of  the  child  of 
which  she  is  pregnant,  either 

1.  Prescribes,  supplies,  or  administers  to  a  woman,  whether 
pregnant  or  not,  or  advises  or  causes  a  woman  to  take  any  medi- 
cine, drug  or  substance ;  or, 

2.  Uses,  or  causes  to  be  used,  any  instrument  or  other  means ; 
Is  guilty  of  abortion,  and  is  punishable  by  imprisonment  in  a 

state  prison  for  not  more  than  four  years,  or  in  a  county  jail  for 
not  mtire  than  one  year. 

See  1  Am.  and  Eng.  Encyc.  of  Law,  28;  Bish.  Stat.  Crimes  (2d  ed.),  §§  742- 
762;  People  v.  Van  ZiU,  143  N.  Y.  888. 

Not  essential  to  guilt  that  the  woman  should  be  quick  with  child,  nor  is  it 
a  defense  that  a  harmless  substance  was  administered  provided  the  guiltj  in- 
tent existed.    State  v.  FUzgerald,  49  Iowa,  3S0;  81  Am.  Rep.  148. 

An  indictment  which  charges  the  defendant  with  doing  the  act  constituting 
the  crime  is  sufficient,  although  the  proof  shows  that  he  was  absent  at  the 
time  the  crime  was  committed,  but  that  he  counseled,  induced  and  procured 
its  commission.    People  ▼.  Bliven,  112  N.  Y.  79. 

It  is  not  necessary  for  the  people  to  show  that  the  use  of  the  instrument  was 
not  necessary  to  preserye  the  life  of  the  woman,  or  of  the  child,  but  the  bur- 
den of  proving  such  necessity  for  its  use  rests  upon  the  accused.  Bra^ord 
▼.  PeofHe,  20  Hun,  809. 
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The  absence  of  any  such  necessity  need  not  be  established  by  direct  proofs 
but  may  be  shown  by  circumstantial  evidence  bearing  upon  the  subject. 
Bradford  v.  People,  20  Hun,  809. 

If  the  drug  is  liable  to  cause  injury  to  a  pregnant  woman  it  is  noxious. 
Dough&riy  v.  People ^  1  Colo.  517;  State  v.  Oedicke,  43  N.  J.  Law,  86. 

Oil  of  juniper.    Beg.  v.  Cramp,  6  Q.  B.  D.  307. 

Oil  of  savin.     Beg,  v.  Stett,  15  Can.  L.  J.  103. 

The  woman  upon  whose  body  the  crime  is  committed  is  not  an  accomplice. 
People  V.  Vedder,  98  N.  Y.  680;  8  N.  Y.  Cr.  Rep.  32;  People  v.  Meyer$,  7 
State  Rep.  217;  5  N.  Y.  Cr.  Rep.  121;   Watson  v.  State,  9  Tex.  App.  237. 

But  is  herself  guilty  of  another  crime  under  section  295.  People  v.  Meyers, 
5  N.  Y.  Cr,  Rep.  121. 

A  woman  who  goes  with  another  to  a  physician's  office,  where  the  latter 
woman  submitted,  bat  not  in  the  presence  of  her  companion,  to  an  operation 
for  abortion,  is  not  an  accomplice.     Com.  v.  Brake,  124  Mass.  21. 

On  the  trial  of  an  indictment  charging  the  administration  of  a  drug  with 
intent  to  procure  a  miscarriage,  whereby  death  resulted,  the  dying  declarations 
of  the  deceased  are  not  competent  evidence  against  the  defendant.  Bailing  v. 
Com.,  110  Penn.  St.  100;  2  Eaat.  Rep.  892;  7Crim.  L.  Msg.  105;  following  Peo^ 
pie  y.  Davis,  56  N.  Y.  95,  and  overruling  Com.  v.  Bruee,  6  Crim.  L.  Mag.  680. 
See,  also,  State  v.  Harper,  85  Ohio  St.  .78;  85  Am.  Rep.  596.  Contra  in  Indi- 
ana, Montgomery  v.  State,  80  Ind.  338;  41  Am.  Rep.  815;  2  Crim.  L.  Mag.  523. 

It  is  error  to  allow  a  medical  expert  to  give  an  opinion  founded  partly  upon 
8uoh  sUtements.    People  v.  Murphy,  101  N.  Y.  126;  8  East.  Rep.  765. 

On  the  trial  a  witness  was  allowed  to  testify  as  to  statements  made  in  his 
presence  which  gave  him  the  impression  that  the  prisoner  had  attempted  to 
produce  abortion  on  other  occasions.  Held,  error.  Sioan  v.  People,  18  Week. 
Big.  518;  citing  66  Barb.  486;  56  N.  Y.  618;  45  id.  1;  82  Barb.  321. 

Where  an  abortion  is  committed  in  one  county  and  death  results  therefrom 
in  another,  an  indictment  therefor  may  be  brought  in  the  latter  county.  Swan 
Y.  People,  13  Week.  Dig.  518. 

§  295.  Killing  of  child  in  attempting  misoaniage. —  A 

pregnant  woman,  who  takes  any  medicine,  drug  or  substance,  or 
uses  or  submits  to  the  use  of  any  instrument  or  other  means,  with 
intent  thereb}'  to  produce  her  own  miscarriage,  unless  the  same 
is  necessary  to  preserve  her  life,  or  that  of  the  child  whereof  she 
is  pregnant,  is  punishable  by  imprisonment  for  not  less  than  one 
year,  nor  more  than  four  years. 

See  People  v,  Myers,  7  State  Hep.  217;  5  X.  T.  Cr.  Rep.  126. 
Killing  unborn  quick  child.     See  §§  190,  101,  ante. 

§  296.  Concealing  birth. —  A  person  who  endeavors  to  con- 
ceal the  birth  of  a  child,  by  any  disposition  of  the  dead  body  of 
the  child,  whether  the  child  died  before  or  after  its  birth,  is  guilty 

of  a  misdemeanor. 
^< 
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§  297.  Selling  drugs,  etc. —  A  person  who  manufactures, 
gives  or  sells  an  instrument,  a  medicine  or  drug,  or  any  other 
substance,  with  intent  that  the  same  may  be  unlawfully  used  ia 
procuring  the  miscarriage  of  a  woman,  is  guilty  of  a  felony. 


CHAPTER  V. 


KOAKT,   INCEST  AND  THE   CRIME   AGAINST  NATUBB. 

Sbction  S98.  Bigamy  defined ;  how  punished. 
299.  Exceptions 

800.  Indictment  for  bigamy 

801.  Punishment  of  consort. 

802.  Incest. 

803.  Crime  against  nature. 

804.  Penetration  sut&cient. 

§298.  Bigamy  defined;  how  punished. — A  person  who, 
having  a  husband  or  wife  living,  marries  another  person,  is  guilty 
of  bigamy,  and  is  punishable  by  imprisonment  in  a  penitentiary 
or  state  prison  for  not  more  than  five  years. 

If  a  man  on  his  return  from  a  long  joumej  find  his  wife  married  to  another* 
it  is,  neYerthelees,  higamj  for  him  to  marrj  again.  Van  Pelt'9  Ca»et  1  City 
Hall  Rec.  187. 

A  person  against  whom  a  decree  of  divorce  for  adultery  hafl  l>een  obtained  is 
guiltj  of  bigamy  if  he  or  she  marries  again  in  this  state  during  the  life-time  of 
the  party  obtaining  the  divorce.  People  v.  Faber,  1  N.  Y.  Cr.  Rep.  115:  92 
N.  Y.  146;  44  Am.  Rep.  857;  reversing  29  Hun,  820,  and  overruling  People  v. 
Howy,  5  Barb.  117. 

Bigamy  is  not  punishable  in  this  state  unless  the  second  marriage  took 
place  within  its  territorial  jurisdiction.  People  v.  Mother ,  2  Park.  195.  See, 
also.  Van  Voorhis  v.  BrintnaU,  86  N.  Y.  18;  40  Am.  Rep.  506;  Moore  v.  Hege- 
man,  92  N.  Y.  521;  44  Am.  Rep.  408;  T?iorp  v.  Thorp,  90  N.  Y.  602;  John9<m 
V.  Com.,  86  Ky.  122;  People  v.  MerriU,  2  Park.  590. 

No  defense  that  second  marriage  was  between  persons  forbidden  by  statute 
to  intermarry.     People  ▼.  Brown,  34  Mich.  889;  22  Ani.  Rep.  581. 

The  fact  that  a  husband  was  advised  that  an  agreement  under  seal,  signed  by 
himself  and  his  wife,  providing  that  if  either  party  should  apply  for  a  divorce 
the  other  party  would  not  oppose  the  application  nor  appear  against  the  peti* 
tioning  party,  was  in  legal  effect  a  divorce,  cannot  be  shown  as  a  defense  to 
an  indictment  for  bigamy  against  the  husband.  People  ▼.  Weed,  29  Hun,  628; 
1  N.  Y.  Cr.  Rep.  849;  affirmed,  96  N.  Y.  625. 

The  prisoner  is  estopped  from  denying  that  the  name  cf  the  person  he  is  al- 
leged to  have  married  during  the  life  time  of  his  former  wife  is  that  which 
she  gave  to  the  clergyman  who  married  them,  and  by  which  she  signed  the 
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marriage  certificate  in  con]  unction  with  the  prisoner.  People  ▼.  Chase,  28  Han, 
810;  16  Week.  Dig.  148. 

Evidence  of  barbarous  treatment  is  no  defense.  Wdlu»rih*e  Cktee^  1  CSty 
fiall  Rec.  171. 

First  marriage  mast  be  proved.  SUef'e  Case,  2  C.  H.  Bee.  Ill;  €Meman*$ 
Caee,  6  id.  8;  Phdan'i  Com,  id.  9\;  People  v.  Whigham,  1  Wheel.  C.  C.  115. 

It  is  a  sufficient  marriage  in  fact  that  the  parties  agree  to  be  hashand  and 
wife  and  cohabit  and  recognize  each  other  as  snch.  Hayee  v.  People,  25  N.  Y. 
800;  24  How.  Pr.  453;  5  Park.  825;  15  Abb.  168. 

Where  defendant  claims  that  his  first  marriage  was  void  because  the  woman 
was  at  the  time  the  wife  of  another,  he  must  prove  that  there  was  a  prior  vaUd 
subsisting  marriage.    Phelan's  Case,  8  G.  H.  Rec.  91. 

Defendant's  confessions  not  sufficient  proof  of  first  marriage.  People  v. 
Humphrey t  7  Johns.  814. 

First  marriage  may  be  shown  prima  facie  by  reputation,  cohabitation  and 
admissions.  Dumaa  v.  8laie,  14  Tex.  Ct.  App.  464;  46  Am.  Rep.  241,  245; 
collating  the  authorities  for  and  against;  HoOyrook  v.  State,  84  Ark.  511;  86 
Am.  Rep.  17;  MUee  v.  UnUed  SUUee,  108- U.  S.  804;  28  Alb.  L.  J.  826. 

As  long  as  the  fact  of  the  first  marriage  is  contested,  the  second  wife  cannot 
be  admitted  to  prove  it.  Until  the  first  marriage  is  established  she  is  prima 
facie  the  wife  of  the  accused  and  cannot  be  used  as  a  witness  against  him. 
Miles  V.  United  Btatee,  108  U.  8.  804;  4  Lawson  Defenses,  50. 

§  299.  Exceptions.— The  last  Bection  does  not  extend, 

1.  To  a  person  whose  former  husband  or  wife  has  been  absent 
for  five  years  saccessivelj  then  last  past,  without  being  known  to 
him  or  her  within  that  time  to  be  living,  and  believed  by  him  or 
her  to  be  dead ;  or, 

2.  To  a  person  whose  former  marriage  has  been  pronounced 
void,  or  annulled,  or  dissolved,  by  the  judgment  of  a  court  of 
competent  jurisdiction,  for  a  cause  other  than  his  or  her  adul- 
tery; or, 

3.  To  a  person  who  being  divorced  for  his  or  her  adultery  has 
received  from  the  court  which  pronounced  the  divorce,  permission 
to  marry  again ;  or, 

4.  To  a  person  whose  former  husband  or  wife  has  been  sen* 
tenced  to  imprisonment  for  life. 

BnbdiT.  1.  In  People  v.  Meyer,  8  State  Rep.  257,  the  court  charged  the  jury 
in  substance  that  the  defendant  must  have  believed  that  his  wife  was  not  liv- 
ing in  order  to  bring  himself  within  the  exception.   Held  correct. 

Held,  also,  that  although  the  wife  of  the  defendant  might  have  been  absent 
for  the  length  of  time  required  by  the  statute,  yet  if  he  contracted  the  second 
marriage  while  she  was  in  fact  alive,  and  he  had  reason  to  believe  her  to  be, 
and  did  so  believe,  although  he  did  not  have  actual  knowledge  of  the  fact,  he 
was  guilty  of  bigamy. 
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The  defendant  was  asked  whether  he  stated  to  a  lawyer  that  his  wife  had 
been  absent  over  five  years;  that  he  had  made  diligent  search  to  ascertain  her 
whereabouts,  and  was  unable  to  do  so,  and  that  he  believed  her  to  be  dead. 
Also,  whether  the  lawyer  did  not  inform  him  that  he  had  a  right  to  marry. 
Held,  that  the  questions  had  no  material  bearing  on  the  question  of  his  belief 
in  the  death  of  his  wife,  and  were  incompetent.  People  v.  Meyer ^  10  State 
Rep.  257. 

There  can  be  no  conviction  where  the  evidence  as  to  the  first  wife  showed 
only  that  she  was  alive  three  years  before  the  second  marriage.  People  v. 
Teilen,  58  Cal.  218;  41  Am.  Rep.  258. 

In  the  recent  case  of  The  Queen  v.  FoUom  (1880),  23  Q.  B.  Div.  168;  40  Alb. 
L.  J.  250,  it  was  held  by  a  divided  court  that  a  bona  fide  belief  or  reasonable 
grounds  in  the  death  of  the  husband  at  the  time  of  the  second  marriage  is  a 
good  defense  to  an  indictment  and  that  a  conviction  was  wrong. 

Subdiv.  2.  No  defense  that  subsequently  to  second  marriage  the  first  had 
been  duly  dissolved.  Baker  v.  People,  2  Hill,  325;  Fleming  v.  People,  27  N.  Y. 
329;  Oallaghan  v.  People,  1  Park.  378. 

An  invalid  divorce  granted  by  court  of  sister  state  is  no  defense  to  an  indict- 
ment for  bigamy  committed  within  this  state.  People  v.  Baker,  76  N.  Y.  78 ; 
32  Am.  Rep.  274. 

§  300.  Indictment  for  bigamy. —  An  indictment  for  bigamy 
may  be  found  in  the  county  in  which  the  defendant  is  arrested, 
and  the  like  proceedings,  including  the  trial,  judgment,  and  con< 
viction,'*may  be  had  in  that  county,  as  if  the  offense  were  com* 
mitted  therein. 

The  actual  arrest  before  indictment  found  gives  jurisdiction;  nor  will  a  subse- 
quent escape  or  discharge  on  bail  destroy  such  jurisdiction  when  once  acquired. 
King  v.  People,  5  Hun.  297. 

In  CoUina  v.  People,  4  Th.  &  C.  77,  the  proof  showed  that  the  second  mar- 
riage took  place  in  Yates  county,  and  that  the  prisoner  was  apprehended  in 
that  county.    Held,  that  a  conviction  in  Oswego  county  was  erroneous. 

§  301.  Punishment  of  consort.  — A  person  who  knowingly 
enters  into  a  marriage  with  another,  which  is  prohibited  to  the 
latter  by  the  foregoing  provisions  of  this  chapter,  is  punishable 
by  imprisonment  in  a  penitentiary  or  state  prison,  for  not  more 
than  five  years,  or  by  a  fine  of  not  more  than  one  thousand  dol- 
lars, or  both. 

See  Sauser  v.  People,  8  Hun,  802;  Blake  v.  Everman,  56  id.  464. 

§  302.  Incest. —  When  persons,  within  the  degrees  of  con* 
BangQinity,  within  which  marriages  are  declared  by  law  to  be 
incestuous  and  void,  intermarry  or  commit  adultery  or  fornication 
with  each  other,  each  of  them  is  punishable  by  imprisonment  for 
not  more  than  ten  years. 
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Hee  2  WUrtoo  Crim.  Law,  §  1749;  T.  S.  ▼.  .ffiZ<7,  1  Morris,  330;  Onn.  t. 
9<MdAue,  2  Met«.  193;  Howard  r.  State,  11  Ohio,  328;  C^mOtt.  iSeote,  11  Ga.  58; 
Pe<^  T,  Murray,  14  Cal.  159. 

The  crime  of  ioc#«t  in  merited  io  that  of  rmpe.  Peopte  r.  Barriden,  1  Pitric* 
t44.     Bat,  see  contra,  10  Am.  and  Eog.  Eocjc.  of  Law.  341. 

No  defense  that  the  female  with  whom  defendant  is  charged  with  hsTing 
e/>aimltU'd  tho  crimi*,  although  his  own  daaghter.  is  iUcgitimate.  People  t. 
Uke,  no  N.  Y.  61. 

CaonrH  be  committed  between  step-father  and  step-daaghter,  after  the  death 
)f  the  step. daughter's  mother.  Johnson  v.  State,  20  Tex.  App.  609;  54  Abu 
Kep.  535. 

Nor  after  the  termination  of  the  marriage  relation  of  the  step-father  and  the 
•t'^p^daughter's  mother.     JiobU  ▼.  State,  22  Ohio  St.  541. 

Under  a  statute  permitting  husband  or  wife  to  testify  the  one  against  the 
other  in  a  criminal  prosecution  for  an  offense  committed  by  one  against  the 
other,  the  wife  is  not  competent  against  the  husband  on  a  prosecution  against 
him  for  incest  with  her  daughter,  his  step-daughter.  Compton  v.  State,  18  Tex. 
Ct.  App.  271;  44  Am.  Rep.  703. 

(>>habitatlon  between  a  man  and  his  step-daughter  is  not  incest.  Chancellor 
V,  State,  47  Miss.  278. 

Unless  required  by  statute,  need  not  allege  knowledge  of  relationship  09 
the  part  of  defendant.     Slate  v.  Wegman,  59  Vt.  527;  50  Am.  Rep.  753. 

If  one  part  J  have  knowledge  of  the  relationship  and  the  other  is  ignorant 
thereof,  the  former  may  be  convicted  and  the  latter  acquitted.  State  ▼.  EIHe, 
74  Mo.  385;  41  Am.  Rep.  321. 

"  Brother"  includes  a  brother  of  the  half  blood.  State  v.  Wegman,  59  Vt. 
627;  59  Am.  Rep.  758. 

Omission  of  the  middle  name  of  the  female  is  not  material  when  there  is  no 
question  as  to  her  identity.     People  v.  Lake,  110  N.  Y.  61. 

After  evidence  of  incestuous  intercourse,  evidence  of  prior  acts  of  indecent 
familiarity  and  sexual  connection  is  competent  for  corroboration.  State  ▼. 
Marians,  95  Ind.  464;  48  Am.  Rep.  733 ;  citing  2  Greeal.  Ev.,  §  47;  Whart. 

(*rim.  Ey.,g85. 

In  incest  the  woman  is  an  accomplice,  and  on  the  trial  of  a  prosecution 
thei^for  her  testimony  is  subject  to  the  rule  respecting  accomplice  testimony. 
Freeman  v.  State,  11  Tex.  Ct.  App.  92;  40  Am.  Rep.  787. 

The  rule  is,  without  doubt,  to  the  contrary  in  this  state.  See  People  ▼. 
PoweU,  4  N.  Y.  Cr,  Rep.  586;  People  v.  Vedder,  98  N.  Y.  630. 

Where  Incest  is  accomplished  by  force  it  is  punishable  only  as  rape.  People 
\\  Ilarriden,  1  Park.  844. 

In  State  v.  Thomas,  53  Iowa,  214.  the  crimes  of  rape  and  incest  were  charged 
In  ona  indictment,  and  it  was  held  bad,  because  mutual  consent  is  neoessaiy 

to  incest. 
That  incest  and  r\pe  are  distinct  offenses,  see  10  Gent.  L.  J.  327. 
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§  303.  Orime  against  nature. — A  person  who  carnally  knows 
in  any  manner  any  aniniril  or  bird  ;  or  carnally  knows  any  male  or 
female  person  by  the  anus  or  by  or  witli  the  mouth  ;  or  voluntarily 
flubmits  to  such  carnal  knowledge ;  or  attempts  sexual  intercourse 
with  a  dead  body  is  guilty  of  sodomy  and  is  punishable  witli  im- 
prisonment for  not  more  than  twenty  years.  [In  effect^  as 
amended^  Sept,  1,  1892. 

See  §  84.  anU;  3  Bisb.  Crim.   Uw  (7th  ed.).  §§  1191-1196;  39  app.  Can.  Q. 
B.  459;  Rubs.  &  Ryan,  331 ;  Reg.  v.  Brown,  34  Q.  B.  Div.  387. 

§  304.  Penetration  sufficient.  —  Any  sexual  penetration, 
however  slight,  is  sufficient  to  complete  the  crme  specified  in  the 
last  section. 

See  S  280,  anU, 


CHAPTER  VI. 

▼IOLATING   BBPULTUBB   AND  THB  REMAINS   OF  THE   DEAD. 

8ECTI0K  805.  Right  to  direct  disposal  of  one's  own  body  after  death. 
306.  Duty  of  burial. 

807.  Burial  in  other  states. 

808.  Dissection  when  allowed. 

809.  Unlawful  dissection  a  misdemeanor. 

810.  Remains  after  dissection  must  be  buried. 

811.  Body  stealing. 

812.  Recovering  stolen  body. 

818.  Opening  grave.  ^ 

814.  Arresting  or  attaching  a  dead  body. 
816.  Disturbing  funerals. 

§  305.  Bight  to  direct  disposal  of  one's  own  body  after 
death. — A  person  has  the  right  to  direct  the  manner  in  which 
his  body  shall  be  disposed  of  after  his  death ;  and  also  to  direct 
the  manner  in  which  any  part  of  his  body,  which  becomes  sep' 
arated  therefrom  during  his  lifetime,  shall  be  disposed  of ;  and 
the  provisions  of  this  chapter  do  not  apply  to  any  case  where  a 
person  has  given  directions  for  the  disposal  of  his  body  or  any 
part  thereof  inconsistent 'with  those  provisions. 

§  306.  Duty  of  burial.  —Except  in  the  cases  in  which  a  right 
to  dissect  it  is  expressly  conferred  by  law,  every  dead  body  of  a 
human  being,  lying  within  this  state,  must  be  decently  buried 
within  a  reasonable  time  after  death. 
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0M  4  Bndf.  008,  laZ;  12  En^.  Bep.  Ml;  3»  id«  828;  18  Abb.  S.  C  35;  18 
Alb.  U  J.  488;  10  Id.  70;  28  Id.  106. 

Bir\eilf  BpMikhkg  then  Is  no  right  of  property  In  a  dead  body.  4  Am.  U 
Ubw,  07;  Matter  of  Beekman  Street,  4  Bnulf.  008;  Page  ▼.  S^monde,  83  N.  H. 
17;  08  Am.  Rep.  481;  ITOUaint  r.  WilUams,  L.  R.,  20  Ch.  Div.  850. 

In  ITeM  T,  Walker,  180  Mmh.  422:  89  Am.  Rep.  480,  the coort  say:  "  Xeither 
the  hatband  nor  the  next  of  kin  hare,  strictly  speaking,  any  right  of  property 
in  a  dead  body;  bat  controversies  between  them  as  to  the  place  of  its  barial 
are  In  this  conn  try,  where  there  are  no  ecclesiastical  coarts,  within  the  jaris- 
dlction  of  a  court  of  equity.  2  Bl.  Com.  420;  Mtaglur  r.  DriseoU,  99  Mass. 
281;  Matter  of  Beekman  Street,  4  Bradf.  008;  Pierce  ▼.  Swan  Point  CemeUry^ 
10  R.  I.  227;  14  Am.  Rep.  067."  See,  also.  Page  y.  Symande,  68  N.  H.  17;  58 
Am.  Bep.  481;  Snyder  ▼.  Snyder,  60  How.  Pr.  868. 

Dr.  Bams,  qaotiog  Gibson's  Codex  Juris.  Ecclesin  Anglicans,  says:  "  Every 
parishioner  hath  and  liad  always  a  right  to  be  buried  in  "  the  parish  barial 
groand.    Barns'  Ecc.  Law,  1,  257. 

In  Rex  T.  Stetoart,  12  Adol.  &  Ellis,  773,  the  court  'say:  "  Every  person 
dying  in  this  country  •  •  •  hoe  a  right  to  Christian  burial;  and  that  im- 
pUas  the  right  to  be  carried  from  the  place  where  the  body  lies  to  the  parish 
cemetery." 

In  Snyder  r,  Snyder,  60  How.  Pr.  968,  Landon,  J. ,  said:  "  It  is  asserted  in  many 
cases,  following  the  Roman  law,  that  the  exclusive  right  to  burial  and  the 
right  to  select  the  place  of  burial  rests  in  the  absence  of  any  testamentary  di- 
rection on  the  part  of  the  deceased  in  the  next  of  kin."  Citing  4  Bradf.  582; 
8  Edw.  ('h.  102;  Coppefe  Caee,  58  How.  Pr.  55;  Tyler's  Ecclesisstical  Law, 
§  971 ;  Roueee.au  v.  City  of  Troy,  49  How.  Pr.  492 ;  Wyneoop  v.  Wyneoop,  42 
Penn.  St.  298. 

It  ii  the  husband's  right  and  duty  to  bury  his  decessed  wife.  Patterson  v. 
Patterson,  09  N.  Y.  583;  DureU  v.  Hayward,  9  Gray,  248 ;  Lakin  v.  Amee^ 
10  Cuih.  198,  221;  Cunningham  v.  Reardon,  98  Mass.  588;  Jenkins  y.  Tucker, 
1  H.  Bl.  90. 

Even  where  no  Buch  duty  exists,  as  in  the  case  of  an  infant  widow  burying 
her  husband,  the  law  so  far  recognizes  the  former  relationship  of  husband  and 
wife  that  it  will  enforce  a  contract  made  by  the  wife  for  the  burial  of  her 
husband.     ChappeU  v.  Cooper,  8  M.  &  W.  259. 

Where  the  owner  of  some  estate  dies,  the  duty  of  burial  is  upon  the  exec- 
utor.   Patterson  v.  Patterson,  59  N.  Y.  588. 

The  privilege  of  burial  in  a  public  cemetery  is  a  mere  license,  subject  to 
municipal  regulation,  and  revocable  according  to  public  necessity.  Page  v. 
Symonds,  68  N.  H.  17;  56  Am.  Rep.  481;  Windt  v.  German  Reformed  Churchy 
4  Sandf.  Ch.  471;  Dwenger  v.  Oeary,  113  Ind.  118. 

§  307.  Burial  in  other  states, — The  last  section  does  not 
ini))air  any  right  to  carry  the  dead  body  of  a  human  being  throngb 
this  state,  or  to  remove  from  thio  state  the  body  of  a  person  iyin£ 
witliin  it,  for  the  purpose  of  burying  the  same  elsewhei^. 
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§  308.  Dissection,  when  allowed — The  right  to  disaect 
the  dead  body  of  a  human  being  exists  in  the  following  cases: 

1.  In  the  cases  prescribed  by  special  statutes  ; 

2.  Whenever  a  coroner  is  authorized  by  law  to  hold  an  inquest 
npon  the  body,  so  far  as  such  coroner  authorizes  dissection  for  the 
purposes  of  the  inquest,  and  no  further; 

3.  Whenever  and  so  far  as  the  husband,  wife  or  next  of  kin  of 
the  deceased,  being  charged  by  law  with  the  duty  of  burial,  may 
authorize  disse(;tion  for  the  purpose  of  ascertaining  the  cause  of 
death,  and  no  further; 

4.  Whenever  any  district  attorney  in  this  state,  in  the  discharge 
of  his  official  duties,  shall  deem  it  necessary,  he  may  exhume,  take 
possession  of,  and  remove  the  body  of  a  deceased  person,  or  any 
portion  thereof,  and  submit  the  same  to  a  proper  physical  or 
chemical  examination,  or  analysis,  to  ascertain  the  cause  of  death, 
and  the  same  shall  be  made  on  the  order  of  any  justice  of  the  su- 
preme court  of  this  state,  or  the  county  judge  of  the  county  in 
which  such  dead  body  shall  be,  which  order  shall  be  made  on  the 
application  of  the  district  attorney,  with  or  without  notice  to  the 
relatives  of  the  deceased  person,  or  to  any  person  or  corporation 
having  the  legal  charge  of  such  body,  as  the  court  may  direct. 
Said  district  attorney  shall  have  power  to  direct  the  sheriff,  con- 
stable, or  other  peace  officer  in  this  state,  or  to  eihploy  such  per- 
son or  persons  as  he  may  deem  necessary  to  assist  him  in  exhum- 
ing, removing,  obtaining  possession  of  and  examining  physically 
or  chemically  such  dead  body  or  any  portion  thereof.  The  ex- 
pense therefor  shall  be  a  county  charge,  to  be  paid  by  the  county 
treasurer  on  the  certificate  of  the  district  attorney. 

See  People  v.  Fitzgerald,  105  N.  Y.  146. 

§  309.  Unlawful  dissection  a  misdemeanor. — A  person 
who  makes,  or  causes  or  procures  to  be  made,  any  dissection  of 
the  body  of  a  human  being,  except  by  authority  of  law,  or  in 
pursuance  of  a  permission  given  by  the  deceased,  is  guilty  of  a 
misdemeanor. 

§  310.  Remains  after  aissection  must  be  buried In 

all  cases  in  which  a  dissection  has  been  made,  the  provisions  of 
this  chapter,  requiring  the  burial  of  a  deid  body,  and  punishing 
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interference  with  or  injuries  to  it,  apply  equally  to  the  remains  of 
the  body  dissected,  as  soon  as  the  lawful  purposes  of  such  disseo*- 
tion  have  been  accomplished. 

§  311.  Body  stealing. — A  person  who  removes  the  dead 
body  of  a  human  being,  or  any  part  thereof,  from  a  grave,  vault, 
or  other  place  where  the  same  has  been  buried,  or  from  a  place 
where  the  same  has  been  deposited  while  awaiting  burial,  without 
authority  of  law,  with  intent  to  sell  the  same,  or  for  the  purpose  of 
dissection,  or  for  the  purpose  of  procuring  a  reward  for  the  return 
of  the  same,  or  from  malice  or  wantonness,  is  punishable  by  im- 
prisonment for  not  more  than  five  years,  or  by  a  fine  not  exceed- 
ing one  thousand  dollars,  or  both. 

On  application  of  defendant,  and  on  affidavits  sufficient  to  give  Jurisdiction^ 
a  coroner  directed  the  exhumation  of  a  body  for  the  purpose  of  a  pott-morUn^ 
examination  to  determine  whether  the  deceased  was  murdered,  and  the  body 
was  accordingly  exhumed  and  a  public  examination  had  without  impaneling 
a  jury.  EM,  not  body  stealing.  People  v.  Fitzgerald,  105  N.  T.  146;  59  Am. 
Bep.  488;  5  N.  Y.  Cr.  Rep.  835. 

§  312.  ReoeivlDg  stolen  body. — A  person  who  purchases 
or  receives,  except  for  the  purpose  of  burial,  the  dead  body  of  a 
human  being,  or  any  part  thereof,  knowing  that  the  same  has 
been  removed  contrary  to  the  last  section,  is  punishable  by  im* 
prisonment  for  not  more  than  three  years. 

§  313.  Opening*  grave.  —  A  person  who  opens  a  grave  or 
other  place  of  interment,  temporary  or  otherwise,  or  a  building 
wherein  the  dead  body  of  a  human  being  is  deposited  while 
awaiting  burial,  without  authority  6f  law,  with  intent  to  remove 
the  body,  or  any  part  thereof,  for  the  purpose  of  selling  it  or 
demanding  money  for  the  same,  or  for  the  purpose  of  dissection, 
or  from  malice  or  wantonness,  or  with  intent  to  steal  or  remove 
the  cofBn  or  any  part  thereof,  or  anything  attached  thereto,  or 
any  vestment  or  other  article  interred,  or  intended  to  be  interred 
with  the  dead  body,  is  punishable  by  imprisonment  for  not  more 
than  two  years,  or  by  a  fine  of  not  more  than  two  hundred  and 
fi.fty  dollars,  or  by  both. 

It  is  not  a  yiolation  of  tlie  spirit  of  the  statute  against  removing  a  dead  body 
from  a  grave,  for  a  father  to  cause  the  body  of  his  child  to  be  disinterred,  and 
a  thigh  bone  to  be  removed,  in  order  that  it  may  be  used  as  evidence  in  an 
action  for  malpractice,  and  the  body  then  returned  to  tlie  grave  :  such  removal 

^9. 
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not  being  .or  the  purpose  of  dissection,  or  from  mere  wantonness.  Bhodei  v. 
Brandt,  21  Han,  1. 

When  a  body  has  once  been  buried  no  one  has  the  right  to  remove  it  with- 
out the  consent  of  the  owner  of  the  gn.ve,  or  leave  of  the  proper  ecclesiastical, 
municipal  or  judicial  authority.  Rcgina  v.  Sharpe,  Dears,  k  Bell,  160;  7  Coz 
C.  C.  214;  Wfrnkoop  v.  Wynkoop,  43  Penn.  St.  293;  Pi^ce  v.  Cemetery  Co,,  10 
R.  I.  227;  14  Am.  Rep.  667. 

In  Regina  y.  SAarpe,  Dears.  &  Bell,  160;  7  Cox  C.  C.  214,  a  man  was  indicted 
and  convicted  of  a  misdemeanor,  for  disinterring  and  removing,  without  au- 
thority, the  body  of  his  mother,  and  the  conviction  was  sustained,  although 
the  removal  was  properly  and  decently  made  and  for  the  purpose  of  burying 
the  body  by  the  side  of  the  prisoner's  father,  recently  deceased.  See,  also, 
Begina  v.  Feiit,  7  Cox  C.  C.  500;  Com.  v.  Cooley,  10  Pick.  89. 

In  4  Bl.  Com.  236,  237,  stealing  a  corpse  is  mentioned  as  a  matter  of  great 
indecency;  and  the  law  of  the  Franks  is  mentioned  which  directed  that  a  per- 
son who  had  dug  a  corpse  out  of  the  ground  in  order  to  strip  it,  should  be 
banished  from  society,  and  no  one  suffered  to  relieve  his  wants  till  the  relativeii 
of  the  deceased  consented  to  his  re-admission. 

It  was  a  felony  at  common  law  to  steal  a  shroud  or  apparel  from  a  dead  body. 
1  Hale  P.  C.  515;  1  Russell  Crimes,  629,  3  Dane  Abr.  18. 

The  legislature  has  a  right  to  authorize  a  municipality  to  remove  the  re- 
mains of  the  dead  from  cemeteries.  Craig  v.  Presbyterian  Church,  88  Penn. 
St.  42;  82  Am.  Rep.  417;  Coatee  v.  Hew  York  City,  7  Cow.  585. 

The  charter  of  a  cemetery  company  authorized  it  to  acquire  and  use  land  not 
exceeding  five  hundred  acres  for  burial  purposes.  After  it  had  acquired  the 
land  and  spent  money  in  preparing  and  adorning  the  same,  a  statute  was  passed 
forbidding  the  company  to  use  any  of  it8  ]ands  for  burial  purposes  outside  of 
its  then  in  closure,  which  was  less  than  five  hundred  acres.  Held,  that  as  it 
did  not  appear  that  any  nuisance  existed  or  was  liable  to  arise,  the  statute  was 
not  a  valid  exercise  of  the  **  police  power,"  and  was  unconstitutional.  Toton  oj 
Lake  View  v.  Eoee  HUl  Cemetery  Co.,  70  111.  191;  23  Am.  Rep.  71. 

A  by-law,  made  in  pursuance  of  a  statute  empowering  municipal  councils  to 
make  by-laws  for  regulating  the  interment  of  the  dead,  is  not  vUra  viree  by 
reason  of  its  prohibiting  interment  altogether  in  a  particular  cemetery,  and 
thereby  destroying  the  private  property  of  the  owners  of  burial-places  therein. 
Slattery  v.  Naylor,  13  App.  Cas.  446;  39  Eng.  Rep.  113. 

§  314.  Arrestiiig  or  attaching  a  dead  body.  —  A  person 
who  arrests  or  attaches  the  dead  body  of  a  human  being  upon 
any  debt  or  demand  whatever,  or  detains  or  claims  to  detain  it 
for  any  debt  or  demand,  or  upon  any  pretended  lien  or  charge,  ia 
guilty  of  a  misdemeanor. 

§  315.  Disturbing  funerals. — A  person  who,  without 
authority  of  law,  obstructs  or  detains  any  persons  engaged  in  car- 
rying or  accompanying  the  dead  body  of  a  human  being  to  t 
place  of  burial,  is  guilty  of  a  misdemeanor. 
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CHAPTER  VII. 

OTDEOENT    EXPOBURES,    OB80ENB    EXHIBITIONS,   BOOKS    AMD 
AND  BAWDY   AND   OTHER   DISORDERLY   HOUSES. 

Sbction  316.  Exposure  of  person. 

817.  Possess! Dg,  etc.,  obscene  printa 

818.  Indecent  articles,  etc. 

819.  Mailing,  carrying  obscene  prints,  eta 
320.  Warrant  to  sheriff  to  search,  e?c 
821.  Physician's  instruments.     . 

823.  Keeping  disorderly  houses,  etc. 

§  316.  Exposure  of  person.  —  A  person  who  willfallj  and 
lewdly  exposes  his  person,  or  the  private  parts  thereof,  in  any 
public  place,  or  in  any  place  where  others  are  present,  or  procures 
another  so  to  expose  himself,  is  guilty  of  a  misdemeanor. 

See  11  Crim.  Law  Mag.  461:  2  Moak's  Eng.  Rep.  160. 

Six  women  made  an  indecent  exposure  of  their  persons  for  hire,  in  the 
presence  of  five  men,  in  a  room  in  a  house  of  prostitution,  the  doors,  windows 
and  shutters  being  closed.  Held,  that  the  place  was  public.  People  v.  Bixby, 
4  Hun.  636;  67  Barb.  221. 

The  indecent  exposure  of  his  person  by  a  man  in  a  house  to  a  girl  eleven 
years  old  is  *'  open  and  gross  lewdness  and  lascivious  behavior."  Com,  r. 
Warden,  128  Mass.  52;  35  Am.  Rep.  357. 

An  indecent  exposure  in  a  place  of  public  resort,  if  actually  seen  only  by 
one  person,  no  other  person  being  in  a  position  to  see  it,  is  not  a  common 
nuisance.  Rex  v.  Webb,  1  Den.  C.  C.  338.  See  Reg.  v.  Farrell,  9  Cox  C.  C. 
446. 

But  this  view  of  the  law  has  since  been  doubted  in  the  case  of  R,  v.  EUiott, 
Leigh  &  Cave,  103. 

The  prisoner  was  indicted  for  an  indecent  exposure  in  an  omnibus,  several 
passengers  being  therein.  The  indictment  contained  two  counts;  one  laid  the 
offense  as  having  been  committed  in  an  omnibus,  and  the  other  in  a  public  high- 
way. It  was  held  that  an  omnibus  was  snflSciently  a  public  place  to  sustain 
the  indictment.     R,  v.  Holmes,  1  Dears.  C.  C.  207. 

Where  a  man  indecently  exposed  his  person  upon  the  roof  of  a  house,  where 
his  act  could  not  be  seen  by  persons  passing  along  the  highway,  but  where  it 
was  seen  by  seven  persons  from  the  back  windows  of  another  house,  it  was 
held  that  he  was  rightly  convicted  of  exposing  his  person  in  a  public  place. 
R.  V.  ThaUman,  L.  &  C.  326;  9  Cox  Crim.  Cas.  38S. 

The  intent  with  which  the  act  is  done  is  material  and  is  a  question  of  fact 
for  the  jury;  and  a  charge  which  withdraws  that  question  from  them  as  a 
question  of  fact  is  erroneous.     Miller  v.  People,  5  Barb.  203. 

It  is  not  essential  to  the  crime  of  indecent  exposure  that  anybody  should 
have  seen  the  exposure,   provided  it  were  intentionally  made,   Vn   a  public 
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place,  and  persons  were  present  who  could  have  seen  if  they  had  looked. 
Van  Houten  v.  State,  46  li.  J.  L.  16:  50  Am.  Rep.  897. 

In  order  to  support  an  indictment  for  indecent  exposure  in  a  public  place  it 
is  sufficient  to  show  that  the  offense  was  committed  in  a  place  where  an 
assembly  of  the  public  collected.  Beg,  v.  Willard,  15  Cox  C.  C;  86  Eug. 
Rep.  610. 

§  317.  Possessing,  etc.,  obscene  prints. —  A  person  who 
sells,  lends,  gives  away  or  shows,  or  oflFers  to  sell,  lend,  give  away, 
or  show,  or  has  in  his  possession  with  intent  to  sell,  lend  or  give 
away,  or  to  show,  or  advertises  in  any  manner,  or  who  otherwise 
offers  for  loan,  gift,  sale  or  distribution,  any  obscene,  lewd, 
lascivions,  filthy,  indecent  or  disgusting  book,  magazine,  pamphlet, 
newspajjer,  story  paper,  writing,  paper,  picture,  drawing,  photo- 
graph, iigure  or  image,  or  any  wntten  or  printed  matter  of  an  in- 
decent character  ;  or  any  article  or  instrument  of  indecent  or  im- 
moral use,  or  purporting  to  be  for  indecent  or  immoral  use  or 
purpose,  or  who  designs,  copies,  draws,  photographs,  prints,  utters, 
publishes,  or  in  any  manner  manufactures,  or  prepares  any  such 
book,  picture,  drawing,  magazine,  pamphlet,  newspaper,  story 
paper,  writing,  paper,  figure,  image,  matter,  article  or  thing,  or 
who  writes,  prints,  publishes  or  utters,  or  causes  to  be  written, 
printed,  published  or  uttered,  any  advertisement  or  notice  of  any 
kind,  giving  information,  directly  or  indirectly,  stating,  or  pur- 
porting so  to  do,  where,  how,  of  whom,  or  by  what  means  any, 
or  what  purports  to  be  any,  obscene,  lewd,  lascivious,  filthy,  dis- 
gusting or  indecent  book,  picture,  writing,  paper,  figure,  image, 
matter,  article  or  thing,  named  in  this  section  can  be  purchased, 
obtained  or  had,  or  who  has  in  his  possession,  any  slot  machine  or 
other  mechanical  contrivance  with  moving  pictures  of  nude  or 
partly  denuded  female  figures  which  pictures  are  lewd,  obscene, 
indecent  or  immoral,  or  other  lewd,  obscene,  indecent  or  immoral 
drawing,  image,  article  or  object,  or  who  shows,  advertises  or 
exhibits  the  same,  or  causes  the  same  to  be  shown,  advertised,  or 
exhibited,  or  who  buys,  owns  or  holds  any  such  machine  with  the 
intent  to  show,  advertise  or  in  any  manner  exhibit  the  same,  or  who. 

Amended  by  chap.  731,  Laws  1900;  in  effect,  as  amended,  May  1,  1900. 

2.  Prints,  utters,  pul)li6lies,  sells,  lends,  gives  away  or  shows, 
or  has  in  his  possession  with  intent  to  sell,  lend,  give  away  or 
show,  or  otherwise  offers  for  sale,  loan,  gift  or  distribution,  any 
book,  pamphlet,  magazine,  newspaper  or  other  printed  paper 
devoted  to  the  publication,  and  principally  made  up  of  criminal 
news,  police  reports,  or  accounts  of  criminal  deeds,  or  pictures,  or 
stories  of  deeds  of  bloodshed,  lust  or  crime ;  or  who 

3.  In  any  manner,  hires,  employs,  uses  or  permits  any  minor 
or  child  to  do  or  assist  in  doing  any  act  or  thing  mentioned  in 
this  section,  or  any  ef  them,  is  guilty  of  a  misdemeanor,  and,  upon 
conviction,  shall  be  sentenced  to  not  less  than  ten  days  nor  more 
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than  one  year  imprisonment,  or  be  iined  not  less  than  fifty  dollars^ 
nor  more  than  one  thousand  dollars,  or  both,  for  each  offense. 

See  WUUb  ▼.  Warren,  1  Hilt.  590. 

Proeecatioos  under  sabdivieions  1  and  2  of  this  section  properlj  belong  to 
the  Society  for  the  Suppression  of  Vice.     Laws  1873,  chap.  527. 

To  sustain  an  indictment  for  publishing  an  indecent  paper  the  indictment 
should  contain  a  general  description  of  the  print  and  its  tendency,  but  need 
not  copy  its  language.  People  v.  MaUenbeck,  52  How.  Pr.  602;  Com,  v.  Sharps 
le$$,  2  Serg.  &  R.  92;  Com.  v.  Holmes,  17  Mass.  886. 

So  of  pictures,  they  need  not  be  particularly  described.  State  ▼.  Pennington, 
2  Lea  (Tenn.),  506. 

"  The  question  whether  a  publication  is  obscene  does  not  depend  upon  its  be- 
ing true  or  false,  but  upon  its  tendency  to  inflame  the  passions  and  debauch 
society."  That  which  offends  modesty,  is  indecent  and  lewd,  and  tends  to  the 
creation  of  lascivious  desires,  is  obscene;  and  this  tendency  is  matter  of  fact 
to  be  Judged  by  the  jury.  A  boolL  purporting  to  give  medical  instruction  may 
be  amenable  to  the  law  as  an  obscene  publication  when  its  tendency  is  rather 
to  debauch  society  for  the  purpose  of  gain  than  to  benefit  the  public.  Com,  ▼. 
Landie,  8  Phila.  458. 

In  U.  8.  V.  Bennett,  16  Blatchf.  888,  the  court  say:  "It  is  not  a  question 
whether  it  would  corrupt  the  morals  and  tend  to  deprave  your  minds  or  the 
minds  of  every  person;  it  is  a  question  whether  it  tends  to  deprave  the  minds 
open  to  such  influences  and  into  whose  hands  a  publication  of  this  character 
might  come.  It  is  within  the  law  if  it  would  suggest  impure  and  libidinous 
thoughts  in  the  young  and  inexperienced." 

In  Qiuen  v.  Hiddin,  L.  R.,  8  Q.  B.  860,  Cockburn,  L.  C.  J.,  said:  '*The 
test  of  obscenity  is  this :  Whether  the  tendency  of  the  matter  charged  as 
obscenity  is  to  deprave  and  corrupt  those  whose  minds  are  open  to  such  im- 
moral influences  and  into  whose  hands  a  publication  of  this  sort  may  fall." 

Judge  ClarlL  said  {U^  8.  v.  Heyioard):  **A  boolL  is  said  to  be  obscene  which 
is  offensive  to  decency  or  chastity,  which  is  immodest,  which  is  indelicate,  im- 
pure, causing  lewd  thoughts  of  an  immoral  tendency." 

In  U.  &  V.  SUnker,  82  Fed.  Rep.  693,  the  court  say:  "No  matter  what  the 
motive  or  purpose  for  which  they  were  sent,  whether  in  the  real  or  supposed 
interests  of  science,  philosophy  or  morality,  if  they  are  of  an  obscene  charac- 
ter you  should  find  the  defendant  guilty." 

The  question  of  obscenity  or  indecency  is  one  falling  within  the  range  of 
ordinary  intelligence,  and  so  does  not  require  an  expert  to  determine,  and  his 
testimony  is  incompetent.  On  the  trial  defendant  called  as  a  witness  an  artist 
and  aslLed  him  if  there  was  a  distinguishing  line,  as  understood  by  artists, 
between  pure  and  obscene  and  indecent  art;  this  was  objected  to  and  excluded. 
Heid,  no  error;  that  if  the  question  was  intended  simply  to  bring  out  the  fact 
that  pictures  might  be  either  decent  or  indecent,  and  that  the  canons  of  pure 
art  would  accept  those  of  one  class  and  reject  the  others,  it  was  properly 
rejected  as  an  attempt  to  prove  a  self-evident  proposition;  if  the  question  was 
intended  to  be  followed  by  proof  that  according  to  the  artist's  standard  the 
photographs  in  question  were  not  obscene  or  indecent,  it  was  properly  rejected, 
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u  Bach  eTidence  wms  incompetent.  AUo  held,  that  the  intent  of  defendant  in 
selling  the  photographs  was  not  an  element  in  determining  his  guilt,  and  eTi- 
dence of  intent  was  incompetent.  People  ▼.  MuUer,  96  N.  Y.  408;  affirming  82 
Hon,  209. 

Medical  works  generally  disseminated  having  the  effect  to  debauch  society, 
may  be  obscene  within  the  act.  Beg.  v.  ffiekUn,  L.  R.,  8  Q.  B.  860;  Beg.  y.- 
Oreff,  4  Post.  &  Fin.  78.  And  that  the  object  was  philanthiopical  or  scientific 
is  no  defense.    State  y.  Brown,  27  Vt.  619. 

Exhibitions  embrace  disgusting  and  offensive  objects,  such  as  unnatural  and 
monstrous  birth;  KnavAee  ▼.  Btate,  8  Day,  103;  Com,  t.  Holmes,  17  Mass.  836; 
Com,  y,  Sharplesa,  2  Serg.  &  R.  91;  Earring  y.  Walround,  2  Chan.  Cas.  110; 
disgusting  prints,  Beg,  y.  Grey,  4  Fost.  &  Fin.  73;  pictures,  MeNair  v.  People, 
96  111.  441;  Beg,  y.  Saundere,  18  Cox  C.  C.  116;  even  though  the  pictures  are 
not  immoral,  Com,  y.  Landia,  8  Phlla.  458.  It  Is  enough  exposure  to  public 
Yiew  In  a  public  place.  State  y.  Boper,  1  Dev.  &  Bat.  208;  or  that  it  is  such 
as  to  render  it  probable  that  it  could  be  seen  by  the  public,  Beg,  v.  EUiot^ 
Leigh  &  Cave,  108;  and  does  not  depend  on  the  number  of  persons  to  whom 
the  exposure  is  made.    State  y.  MUlard,  IS  Vt.  574. 

§  318.  Indecent  articles^  etc. — A  person  who  sells,  lends, 
gives  away,  or  in  any  manner  exhibits  or  offers  to  sell,  lend  or 
give  away,  or  has  in  his  possession  with  intent  to  sell,  lend  or 
give  away,  or  advertises,  or  offers  for  sale,  loan  or  distribution, 
any  instrument  or  article,  or  any  recipe,  drug  or  medicine  for  the 
prevention  of  conception,  or  for  causing  unlawful  abortion,  or 
purporting  to  be  for  the  prevention  of  conception,  or  for  causing 
unlawful  abortion,  or  advertises,  or  holds  out  representations  that 
it  can  be  so  used  or  applied,  or  any  such  description  as  will  be 
calculated  to  lead  another  to  so  use  or  apply  any  such  article, 
recipe,  drug,  medicine  or  instrument,  or  who  writes  or  prints,  or 
causes  to  be  written  or  printed,  a  card,  circular,  pamphlet,  adver- 
tisement or  notice  of  any  kind,  or  gives  information  orally,  stat- 
ing when,  where,  how,  of  whom,  or  by  what  means  such  an 
instrument,  article,  recipe,  drug  or  medicine  can  be  purchased  or 
obtained,  or  who  manufactures  any  such  instrnment,  article, 
recipe,  drug  or  medicine,  is  guilty  of  a  misdemeanor,  and  shall 
be  liable  to  the  same  penalties  as  provided  in  section  three  hun- 
dred and  seventeen  of  this  Code. 

§  319.  Iffailing,  carrjnng  oDBoene  print,  etc.  —  A  person 
who  deposits,  or  causes  to  be  deposited,  in  any  post-office  within 
the  state,  or  places  in  charge  of  an  express  company,  or  of  a 
common  carrier,  or  other  person,  for  transportation,  any  of  the 
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articles  or  things  specified  in  the  last  two  sections,  or  any  circular, 
book,  pamphlet,  advertisement,  or  notice  relating  thereto,  with 
the  intent  of  having  the  same  conveyed  by  mail  or  express,  or  in 
any  other  manner,  or  who  knowingly  or  willfully  receives  the 
same,  with  intent  to  carry  or  convey,  or  knowingly  or  willfully 
carries  or  conveys  the  same,  by  express,  or  in  any  other  manner 
except  in  the  United  States  mail,  is  guilty  of  a  misdemeanor. 


§320.  Warrant  to  sheriff  to  search,  etc. — A  magis- 
trate having  jurisdiction  to  issue  warrants  in  criminal  cases,  upon 
complaint  that  any  person  within  his  jurisdiction  is  offend- 
ing against  the  provisions  of  this  chapter,  supported  by  oafh 
or  affirmation,  must  issue  a  warrant,  directed  to  the  sheriff 
or  to  any  constable,  marshal  or  police  officer  within  the  county, 
directing  him  to  search  for,  seize  and  take  possession  of  any 
of  the  articles  specified  in  this  chapter,  in  the  possession  of 
the  person  against  whom  complaint  is  made.  The  magistrate 
must  immediately  transmit  every  article  seized  by  virtue  of  the 
warrant,  to  the  district  attorney  of  the  county,  who  must,  upon 
the  conviction  of  the  person  from  whose  possession  the  same  was 
taken,  cause  it  to  be  destroyed,  and  the  fact  of  such  destruction 
to  be  entered  upon  the  records  of  the  court  in  which  the  convic- 
tion is  had. 

§  321.  Physician's  instruments. — An  article  or  instrument, 
used  or  applied  by  physicians  lawfully  practicing,  or  by  their 
direction  or  prescription,  for  the  cure  or  prevention  of  disease,  is 
not  an  article  of  indecent  or  immoral  nature  or  use,  within  this 
chapter.  The  supplying  of  such  articles  to  such  physicians  or 
by  their  direction,  or  prescription,  is  not  an  offense  under  this 
chapter. 

§  322.  Keeping  disorderly  houses,  etc.— A  person  who 
keeps  a  house  of  ill-fame  or  assignation  of  any  description,  or  a 
house  or  place  for  persons  to  visit  for  unlawful  sexual  intercourse, 
or  for  any  lewd,  obscene,  or  indecent  purpose,  or  disorderly 
house,  or  a  house  commonly  known  as  a  stale  beer  dive,  or  any 
place  of  public  resort  by  which  the  peace,  comfort,  or  decency  of 
ft  neighborhood  is  habitually  disturbed,  or  who,  as  agent  or  owner, 
lets  a  building  or  any  portion  ot  a  building,  knowing  that  it  is 
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intended  to  be  nsed  for  any  pnrpose  specified  in  this  section,  or 
who  permits  a  building  or  a  portion  of  a  bnilding  to  be  so  used, 
is  guilty  of  a  misdemeanor.  This  section  sliall  be  construed  to 
apply  to  any  part  or  parts  of  a  house  used  for  any  of  the  purposes 
herein  specified. 

Mr.  Bishop  sajs  (1  Crim.  Law,  7th  ed .,  §  1106):  "  The  term  '  disorderly  house ' 
has  B  wide  meaning.  It  inci  ades  bawdy  houses,  common  gaming  houses,  and 
places  of  a  like  character,  to  which  people  promiscuously  resort  for  purposes 
injurious  to  the  public  morals,  or  health,  or  convenience,  or  safety;  all  of 
which  are  indictable  as  public  nuisances.  But  evidently  the  term  dees  not 
cover  every  sort  of  nuisance  indicated  by  the  word  '  house.'  It  cannot  include 
a  house  kept  in  so  filthy  a  condition  as  to  be,  therefore,  indictable.  Consequently 
it  is  better  restricted  in  meaning,  and  it  sometimes  is,  to  denote  a  house  or 
other  like  place  in  which  people  abide,  or  to  which  they  resort,  disturbing  the 
r*pofle  of  the  neighborhood."    See  10  Crim.  Law  Mag.  518. 

Offices  kept  for  unlawful  sale  of  passage  tickets  are  disorderly  houses.  §  621, 
post. 

An  opera  house  may  be  so  kept  as  to  become  a  disorderly  house  within  the 
meaning  of  this  section.  Berry  y.  People,  1  N.  Y.  Cr.  Rep.  48;  affirmed  in 
Ct.  of  App..  1879. 

A  canvass  tent.      KiUman  v.  State,  2  Tex.  App.  222;  28  Am.  Rep.  482. 

A  house  is  disorderly  which  tends  to  public  annoyance,  although  only  one 
person  may  actually  have  been  disturbed.  Com,  v.  Hopkins,  188  Mass.  881;  43 
Am.  Rep.  527. 

It  is  not  an  essential  element  of  the  offense  of  keeping  a  disorderly  house 
that  the  public  sh'buld  be  disturbed  by  noise;  the  keeping  of  a  common  bawdy 
or  gambling  house  constitutes  the  house  so  kept  a  disorderly  house.  King  v. 
People,  88  N.  Y.  587.  In  that  case,  after  the  court  had  in  its  charge  defined 
the  offense  of  keeping  a  gambling  house,  prisoner's  counsel  asked  him  to  charge 
that  the  playing  of  cards  in  defendant's  house  did  not,  of  itself,  make  it  a 
gambling  house.  The  court,  in  reply,  said:  *' Except  that  it  is  the  gambling 
for  money  that  makes  it  a  disorderly  house."    held,  no  error. 

Keeping  a  bawdy  house  was  a  misdemeanor  at  common  law.  2  Whart. 
Crim.  Law,  §  1449;  People  v.  Miller,  3  N.  Y.  Cr.  Rep.  480;  88  Hun,  88;  People 
V.  Sadler,  97  N.  Y.  146;  8  N.  Y.  Cr.  Rep.  478;  People  v.  Erwin,  4  Denio, 
129;  Lowenstein  v.  People,  45  Barb.  299;  King  v.  People,  88  N.  Y.  590. 

In  Herzinger  v.  State,  70  Md.  278,  the  court  say:  "  The  keeping  of  a  bawdy 
house  constitutes  at  common  law  a  common  nuisance,  '  not  only  in  respect  of 
its  endangering  the  public  peace,  by  drawing  together  dissolute  and  debauched 
persons,  but  also  in  respect  of  its  apparent  tendency  to  corrapt  the  manners  of 
both  sexes,  by  such  an  open  profession  of  lewdness.'  1  Hawk.  P.  C,  bk.  1, 
chap.  74,  §  1;  Rose.  Crim.  Ev.  (10th  ed.)  823.  Tlie  gist  of  the  offense  consists 
in  keeping  the  house  for  lewd  and  unchaste  purposes,  and  not  in  the  reputa- 
tion of  the  house.  Henaon  v.  State,  62  Md.  281,  284.  And  it  is  not  necessary 
that  the  indecency  or  disorderly  conduct  of  the  frequenters  of  the  house  should 
be  perceptible  from  the  exterior  of  the  house.  Reg,  v.  Rice,  L.  R.,  1  Cr.  Cas. 
Res.  21;  2  Whart.  Crim.  Law  (7th  ed.),  g  2392.     And  though  the  charge  in  the 
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indictment  is  made  in  general  terms,  yet  evidence  may  be  given  of  particular 
facts,  and  of  the  time  of  such  facts,  the  offense  in  its  nature  being  cumula- 
tive. Rose.  Crim.  Ev.  (lOth  ed.)  828.  And  in  the  trial  of  such  cases  it  is  well 
settled  that  evidence  of  the  bad  character  for  chastity  of  the  women  who 
frequent  the  house  is  admissible,  as  showing  or  tending  to  show  the  purpose 
for  which  the  house  is  used.  Cam.  v.  Oannett,  1  Allen,  7;  SlaU  v.  Board- 
man,  64  Me.  523;  Sparks  v.  State,  59  Ala.  82."  See,  also,  on  last  point,  King 
V.  State,  17  Fla.  190. 

The  common-law  remedy  by  indictment  against  a  person  keeping  a  bawdy 
house  was  not  abolished  or  superseded  by  section  899,  Code  Crim.  Proc.  Peo- 
pU  V.  SadUr,  97  N.  Y.  146. 

Indictment  need  not  allege  that  peace  of  neighborhood  was  actually  dis- 
turbed, but  only  that  the  house  was  a  house  of  prostitution  and  openly  kept  as 
such.  Barnesciotta  v.  People,  10  Hun,  137;  69  N.  T.  612;  King  v.  People,  eS 
id.  587. 

In  an  indictment  for  keeping  a  disorderly  house,  it  is  unnecessary  to  allege 
the  character  of  the  persons  frequenting  it.  State  v.  Dame,  60  N.  H.  479;  49 
Am.  Rep.  331. 

**  Where  the  indictment  charges  in  a  single  count  that  the  house  was  kept 
as  a  bawdy  house,  and  as  a  disorderly  house,  and  as  a  tippling  house,  and  as 
a  dancing  house,  it  is  not,  therefore,  multifarious,  and  if  sufficient  of  the  allega- 
tion is  proved  to  constitute  an  offense,  there  may  be  a  conviction."  Bishop 
Crim.  Proc.,  §  106;  Com,  v.  Kimball,  7  Qnj,  328;  State  v.  HancheU,  36  Conn. 
35;  State  v.  Fletcher,  18  Mo.  425. 

When  the  house  of  a  person  is  the  resort  of  prostitutes,  plying  their  voca- 
tion with  his  knowledge,  this  constitutes  a  disorderly  house.  King  v.  People, 
88  N.  Y.  588;  People  v.  Carey,  4  Park.  238;  Jacdbovitky  v.  People,  6  Hun.  624; 
64  N.  Y.  659. 

A  house  of  assignation  is  a  bawdy  house  though  no  prostitutes  live  there. 
People  V.  RouHand,  1  Wheeler  Crim.  Cas.  286. 

In  Troutman  v.  State,  49  N.  J.  L.  33,  it  was  held  that  the  agent  of  the 
owner  renting  a  house  knowingly  for  the  purpose  of  a  brothel  may  be  indicted 
as  the  keeper  of  such  house.  See,  also,  Lowenetein  v.  People,  54  Barb.  299; 
People  V.  Brwin,  4  Denio,  129;  U.  S,  v.  Oray,  2  Cranch  C.  C.  675;  Com.  v. 
Harrington,  3  Pick.  26. 

Evidence  of  the  general  reputation  of  the  house  is  incompetent  to  prove  th() 
charge,  2  Bish.  Crim.  Proc.  (3d  ed.),  §§  11^113;  People  v.  Mauch,  24  How, 
Pr.  276;  Handy  v.  State,  63  Miss.  207;  66  Am.  Rep.  803;  Hen3on  v.  State,  62 
Md.  231;  50  Am.  Rep.  204;  5  Crim.  L.  Mag.  693;  Wooeter  v.  State,  55  Ala. 
217.     But  see  §  718,  subd.  16,  post. 

In  State  v.  Smith,  29  Minn.  195,  the  court  say:  "  Upon  a  trial  on  indictment 
for  keeping  a  house  of  ill- fame,  resorted  to  for  purposes  of  prostitution,  evi- 
dence of  the  general  reputation  of  the  house  is  competent.  The  term  '  house 
of  ill-fame '  is  no  doubt  a  mere  synonym  for  '  bawdy  house,'  having  no  refer- 
ence to  the  fame  of  the  place,  but  denoting  the  fact.  Hence  we  do  not  assent 
to  the  position  taken  by  counsel  for  the  state  that  it  is  necessary  to  prove  the 
reputf  of  the  house.  Yet,  in  matter  of  evidence,  proof  of  the  fart  may  be 
a!  led  by  the  fame.     1  Bish.  Crim.  Law,  §  1088;  2  Whart.  Crim.  Law,  §  1451; 
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0*Brien  v.  People,  28  Mich.  218;  State  v.  Brunell,  29  Wis.  485;  Stale  ▼. 
McD<yweU,  Dudley  (S.  C),  846;  Morris  v.  ^ate,  88  Tex.  603.  We  are  aware 
that  there  is  some  conflict  of  authority  as  to  the  competency  of  such  evidence, 
and  that  its  admission  might  seem  in  violation  of  the  rule  excluding  hearsay 
evidence.  The  weight  of  authority,  however,  seems  to  be  in  favor  of  its 
competency.  The  difficulty  in  obtaining  direct  evidence  in  such  cases  has, 
perhaps,  rendered  its  admission  a  necessity;  and  its  receipt  is  not  likely  to 
operate  unjustly,  for  it  very  rarely,  if  indeed  ever,  occurs  that  a  place  ac- 
quires the  genera]  reputation  of  being  a  bawdy  house  without  being  one 
in  fact.  We  do  not  hold,  however,  that  evidence  of  general  reputation  alone 
would  be  sufficient  to  establish  the  character  of  the  place.  All  that  it  is  nec- 
-essary  to  decide  at  present  is  that  evidence  of  general  reputation  is  competent 
in  aid  of  other  evidence  as  to  the  character  of  the  house.  In  this  case  there 
was  direct  evidence  of  the  lewd  character  and  conduct  of  the  inmates  of  the 
house,  and  of  specific  acts  of  lewdness  on  their  part.  The  court  admitted  in 
evidence,  against  the  objection  of  defendant,  a  lease  of  the  alleged  bawdy  house 
from  the  owner  of  the  property  to  defendant,  and  executed  by  both  parties. 
This,  taken  in  connection  with  the  other  facts,  also  shown  in  evidence,  that 
defendant  was  personally  present  and  living  in  the  house,  and  exercising  acts 
of  control  over  it  and  its  inmates,  was  competent  evidence  tending  to  show 
that  she  was  the  keeper  of  the  house.  Evidence  of  the  personal  lewd  and 
indecent  acts  of  defendant  herself  in  the  house,  in  presence  of  inmates  and 
visitors,  was  competent  as  tending  to  show  her  knowledge  of  the  character  of 
the  house,  aod  her  assent  to  its  use  as  a  house  of  ill-fame.  State  v.  Wells,  46 
Iowa,  662 ;  Mahalotitch  v.  State,  54  Ga.  217." 

Though  a  house  of  ill-fame  is  a  public  and  common  nuisance,  it  may  not  be 
lawfully  destroyed  in  abatiug  it.  Ely  v.  Suprs.  of  Niagara,  86  N.  Y.  297; 
Moody  v.  Supervisors,  46  Barb.  659;  Lawton  v.  Steele,  119  N.  Y.  289. 

In  a  suit  against  a  surety  on  a  written  lease,  defendant  offered  to  show  that 
the  premises  were  hired  to  be  used  for  illegal  and  immoral  purposes,  and  that 
the  agent  of  the  landlord  knew  of  it.  Held,  that,  as  the  lease  showed  nothing 
from  which  an  illegal  purpose  could  be  implied,  the  evidence  was  properly 
refused,  the  fact  that  the  agent  knew  of  the  purpose,  being  immaterial,  unless 
brought  to  the  knowledge  of  the  landlord,  in  this  case,  where  the  act  of  such 
leasing  would  be  criminal,  under  this  section.  Arras  v.  Richardson,  5  N.  Y. 
Supp.  755. 
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Section  829.  Keeping  office,  etc.,  for  registry. 
380.  Insuring  lottery  tickets,  etc. 

881.  Advertising  offers  to  insure  lottery  tickets. 

882.  Property  offered  for  disposal  in  lotteries,  forfeited. 
888.  Letting  building  for  lottery  purposes. 

884.  Lotteries  out  of  this  state. 

885«  Advertisements  by  persons  out  of  this  state 

8J5A.  Uift  sales  of  food. 

1 823.  ^<  Lottery  "  defined.  —  A  lottery  is  a  Bcheme  for  the 
distribution  of  property  by  chance,  among  persons  who  have 
paid  or  agreed  to  pay  a  vahiable  consideration  for  the  chance, 
whether  called  a  lottery,  raffle  or  gift  enterprise,  or  by  some 
other  name. 

This  section  defines  "lottery"  with  all  needful  accaracy  and  precision. 
People  y.  Noelke,  94  N.  Y.  187;  46  Am.  Rep.  138. 

The  word  "lottery"  has  no  technical  legal  meaning.  It  must  be  construed 
In  the  popular  sense  and  with  a  view  of  remedying  the  mischief  intended  to 
be  prevented.  Wilkinson  ▼.  OiU,  74  N.  T.  66;  80  Am.  Rep.  264;  People  v. 
Ifoelke,  94  N.  Y.  187;  46  Am.  Rep.  128;  JSToAn  v.  Koehler,  96  N.  Y.  867;  Kd- 
UnMtone  Kit  ▼.  State,  88  Ala.  196;  16  Am.  St.  88;  41  Alb.  L.  J.  892.  See,  also, 
Bish.  Stat.  Crim.  (2d  ed.).  §  950. 

A  lottery  is  a  scheme  by  which  a  result  is  reached  by  some  action  or  means 
taken,  in  which  res  alt  man's  choice,  or  will,  has  no  part,  and  which  human 
reason,  foresight,  sagacity  or  design,  cannot  enable  him  to  known  or  determine 
until  the  same  has  been  accomplished.  People  v.  Elliott^  74  Mich.  264;  16  Am. 
St.  640;  8  L.  R.  A.  408,  note. 

A  concert  enterprise,  got  up  for  tne  purpose  of  raising  funds  for  charitable 
uses,  each  ticket  to  which  by  its  express  terms  entitles  the  bearer  to  admission 
to  the  coi  •  ert  and  to  whatever  gift  may  be  awarded  to  its  number,  is  a  lottery. 
Negley  v.  Devlin,  12  Abb.  (N.  S.)  210. 

The  publication  of  an  offer  of  a  gold  watch  to  the  person  buying  goods  at 
the  defendant's  store  to  the  amount  of  fifty  cents,  and  guessing  nearest  the 
number  of  beans  in  a  glass  globe  in  the  window,  is  an  advertisement  of  a  lot- 
tery.    Hudelson  v.  State,  94  Ind.  426;  48  Am.  Rep.  171. 

Proprietors  of  a  newspaper  offered  as  an  inducement  to  subscription,  and 
gratuitously  gave  to  ever}'  new  subscriber  a  ticket  entitling  him  to  participate 
in  a  distribution  of  prizes,  and  the  distribution  was  made  by  lot.  Held,  a  lot- 
tery,    ^ate  V.  Mumford,  73  Mo.  647;  39  Am.  Rep.  682. 

Pool-selling  is  not  punishable  as  a  ''lottery."  People  y.  ReiUy,  50  Mich. 
884;  45  Am.  Rep.  47.     Contra,  Irving  v.  Britton,  8  Misc.  Rep.  201. 

The  sale  of  "prize  candy"  in  boxes,  each  box  being  represented  to  contain 
a  prize  of  money  or  jewelry,  and  the  purchaser  selecting  his  box  in  ignorance 
of  its  contents.  Held,  a  lottery.  Holoman  v.  ^ate,  2  Tex.  Ct.  App.  610;  28 
Am.  Rep.  439;  Hull  v.  Rugglee,  56  N.  Y.  424. 

The  distribution  of  prizes  by  chance  is  a  lottery.    Bolfe  v.  Ddmar,  7  Robt.  80. 

Where  several  persons  put  money  in  equal  amounts  upon  a  round  board, 
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nnmbered  around  the  rim,  and  each  in  tarn  whirls  a  hand  fastened  in  the  cen* 
ter,  the  one  at  whose  whirl  the  hand  registers  the  highest  number  on  the  rim 
of  the  board  taking  all  the  money  on  the  board,  the  owner  of  the  board  some- 
times patting  up  money,  and  sometimes  charging  a  small  sum,  to  be  paid  by 
the  winner,  for  the  use  of  the  board ;  this  does  not  constitute  a  lottery.  Buck- 
dew  y.  State,  62  Ala.  884;  84  Am.  Rep.  22. 

Playing  **  policy  "  is  a  lottery.  WUkineon  v.  CHU,  74  N.  Y.  63;  Oraver^, 
Morris,  78  id.  473;  Almy  v.  McKinney,  5  State  Rep.  267. 

Where  one  chose  a  number  and  paid  a  certain  sum,  and  the  seller  drew  an 
envelope  from  a  box  full,  containing  a  slip  with  many  numbers  on  it,  and  if 
the  number  chosen  was  on  the  slip,  the  buyer  received  a  multiple  of  the  sum 
paid,  greater  or  less  according  to  agreement,  and  if  not  he  lost  what  he  had 
paid.     Heldy  a  lottery.     Cam.  v.  Wright,  187  Mass.  250;  50  Am.  Rep.  806. 

The  Austrian  government  to  obtain  a  loan  issued  bonds  for  principal  and 
interest,  and  any  prize  in  money  which  the  holder  might  become  entitled  to 
nnder  a  drawing  to  be  had  as  provided  therein.  Held,  not  an  illegal  lottery. 
Kohn  v.  KoeJder,  96  N.  Y.  862;  48  Am.  Rep.  628;  followed  in  Matter  of  Shobert 
70  Cal.  632;  59  Am.  Rep.  482;  8  Crim.  Law  Mag.  647.  Contra,  BaOock  v.  State 
(Md.),  22  Chic.  Leg.  News,  895.  The  court  say:  **  The  case  of  Kohn  v.  Koehler, 
96  N.  Y.  862,  was  a  civil  suit  under  the  New  York  statute  to  recover  double 
the  amount  paid  by  plaintiff  for  a  bond  exactly  like  the  one  here  involved,  and 
does  decide  that  it  did  not  fall  under  the  condemnation  of  the  New  York  stat- 
ute; and  Shobert^e  Case,  70  Cal.  682,  follows  it  in  construing  the  California  stat- 
ute. We  have  examined  the  statutes  of  those  states,  and  do  not  think  those 
cases  can  or  ought  to  control  us  in  the  construction  of  our  statute  which  is  so 
essentially  different  from  both  the  New  York  and  the  California  law.  Even 
upon  the  New  York  statute  we  think  the  reasoning  of  Judge  Davis  in  the 
supreme  court  in  Kohn  v.  Koehler,  21  Hun,  466-470,  more  convincing  and 
sounder  than  that  of  the  appellate  court  which  reversed  the  supreme  court's 
decision  in  the  case;  and  we  approve  the  reasoning  of  the  supreme  court." 

The  object  of  sections  828  and  825  of  the  Penal  Code  is  to  prevent  every 
thing  in  the  way  of  a  lottery,  raffle  or  gift  enterprise,  or  kindred  project,  by 
whatever  name  it  may  be  known,  whether  for  children  or  adults,  or  designed 
for  any  particular  season  of  the  year,  and  however  innocent  in  character  and 
effect  it  may  be  assumed  to  be  by  its  contriver.  People  v.  Runge,  8  N.  Y.  Cr. 
Rep.  85. 

Defendants,  being  wholesale  confectioners,  sold  to  one  of  the  witnesses  for 
the  prosecution,  a  compartment  box,  accompanied  by  one  hundred  and  fifty 
pieces  of  chewing  gum,  each  piece  being  numbered,  and  according  to  the  de« 
scription  given  by  the  defendants  to  the  purchaser  at  the  time  of  the  sale,  in- 
tended to  be  sold  to  children  for  a  penny  a  piece,  each  one  of  which  drew  a 
prize,  contained  in  said  box,  consisting  of  an  egg,  small  or  large,  according  to 
the  number,  the  whole  seeming  to  form  an  Easter  device.  One  of  the  defendants 
admitted,  at  the  time,  that  they  had  bought  the  gum,  and  manufactured  and 
arranged  the  box  themselves,  and  that  they  had  made  large  sales  thereof  ;  the 
contrivance  so  purchased  by  the  witness  being  exhibited  to  the  jury.  Held,^ 
sufficient  evidence  to  support  an  indictment  that  the  additional  proof  that  the 
offenae  waa  committed,  other  than  defendant's  confession,  required  by  section 
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895,  was  to  be  found  in  the  said  pnrchase  and  the  prodaction  of  the  contriv- 
ance before  the  jury;  also,  that  the  indictment  was  supported,  though  it  ap- 
peared that  the  purchase  by  the  witness  for  the  people,  was  made  only  for  the 
purpose  of  proving  the  offense,  and  with  no  intention  of  using  the  contrivance 
as  a  lottery;  and  that,  in  any  event,  the  evidence  was  sufficient  to  support  the 
indictment  for  assisting  in  contriving  a  lottery.  People  v.  Runge,  3  N.  Y.  Cr. 
Eep.  85. 

§  824.  Lottery  declared  a  public  nuisaaoe.  —  A  lottery  is 
imlawful  aud  a  public  nuiBance. 

See  MatUr  of  Blanehard.  9  Nev.  101 ;  Goodrich  v.  ffoughton,29  State  Rep.  907. 

Tiie  right  to  suppress  lotteries  is  governmental,  to  be  exercised  at  all  times 
by  those  in  power  at  their  discretion.  Stone  v.  State,  101  U.  S.  B14;  Moore  v. 
State,  48  Miss.  147;  12  Am.  Rep.  867. 

The  grant  of  the  charter  of  the  Louisianna  Lottery  Company  being  contained 
in  the  constitution  of  that  state,  the  legislature  cannot  contravene  it,  although 
the  subject-matter  of  such  contract  may  have  been  embraced  within  the  police 
power  of  the  state.  New  Orleane  v.  Houston,  119  U.  S.  265.  See,  also,  Bish. 
Stat.  Crimes  (2d  ed.),  §  957. 

"  A  widespread  custom  of  indulgence  in  the  purchase  of  tickets  leads,  among 
the  poorer  classes  certainly,  and  also  among  others,  to  habits  of  recklessness, 
waste  and  idleness.  It  cultivates  a  gambling  spirit,  and  tends  to  a  hatred  of 
honest  labor,  and  to  a  desire  to  obtain  riches  or  money  without  the  necessary 
expenditure  of  industrious  energy."  Peckham,  J.,  in  People  v.  Oillson,  109 
jN.  Y.  404. 

§  325.  Contriving,  drawing,  etc.,  lottery. — ^A  persdn  who 
contrives,  proposes  or  draws  a  lottery,  or  assists  in  contriving, 
proposing  or  drawing  the  same,  is  punishable  by  imprisonment 
for  not  more  than  two  years,  or  by  a  iine  of  not  more  than  one 
thousand  dollars,  or  both. 

See  notes  to  section  823,  ante. 

§  326.  Selling  lottery  tickets. — A  person  who  sells,  gives,  or 
in  any  way  whatever  furnishes  or  transfers,  to  or  for  another,  a 
ticket,  chance,  share  or  interest,  or  any  paper,  certificate  or  instru- 
ment, purporting  to  be  or  to  represent  a  ticket,  chance,  share  or 
interest,  in  or  dependent  upon  the  event  of  a  lottery,  to  be  drawn 
within  or  without  of  this  state,  is  guilty  of  a  misdemeanor. 

See  §  884,  pod;  Goodrich  v.  Houghton,  29  State  Rep.  907. 

The  state  maj  prohibit^the  sale,  within  its  jurisdiction,  of  tickets  in  a  lottery 
organized  in  another  state,  and  which  is  lawful  under  the  laws  of  that  state; 
and  a  sale  of  such  tickets  is  a  violation  of  this  section.  People  v.  NoeUce^  96 
N.  Y.  187;  46  Am.  Rep.  218;  StaU  y.  Moore,  64  N.  H.  9;  56  Am.  Rep.  478. 
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The  indictment  need  not  set  forth  the  purpose  for  which  the  lottery  was  set 
on  foot,  i.  e.,  that  it  was  for  the  purpose  of  setting  up  for  sale,  or  disposing  of 
anj  species  of  property.     People  v.  Noelke,  94  N.  Y.  137. 

An  indictment  which  charges  that  the  defendant  *'  did  willfally,  unlawfully 
and  knowingly  sell,  v^nd  and  cause  to  he  sold  and  vended  what  are  commonly 
known  and  called  lottery  policies,  the  particulars  whereof  are  unknown  to  the 
jurors  aforesaid,  and  did  then  and  there  sell  and  vend  divers  of  such  lottery 
policies  to  divers  persons,  to  the  jurors  aforesaid  unknown,"  is  sufficient. 
Pickett  v.  People,  8  Hun,  83;  affirmed,  67  N.  Y.  609.  See,  also,  Com.  v.  Bier- 
man,  13  Bush,  345. 

In  People  v.  Noelke,  94  N.  Y.  137;  46  Am.  Rep.  218,  defendant  was  called 
as  a  witness  in  his  own  behalf;  on  cross-examination  he  was  asked  whether  he 
had  been  engaged  in  the  business  of  lottery  tickets,  and  lottery  policies;  also, 
whether  he  had  been  tried  and  convicted  of  violating  the  law  prohibiting  the 
sending  of  lottery  circulars  through  the  mail.  These  questions  were  objected 
to,  and  objections  overruled.  Held,  no  error.  S,  P.,  People  v.  Hooghkerk, 
96  N.  Y.  149;  67  How.  Pr.  264. 

One  who  purchases  a  lottery  ticket  for  the  purpose  of  detecting  and  punish- 
ing the  vendor,  not  with  intent  to  aid  in  the  commission  of  the  offense,  is  not 
an  accomplice.  People  v.  Noelke,  96  N.  Y.  137;  People  v.  Ehner9on,  6  N.  Y. 
Or.  Rep.  157. 

§  327.  Advertising  lotteries.— A  person  who,  by  writing  op 
printing,  or  by  circular  or  letter,  or  in  any  other  way,  advertises 
or  publishes  an  account  of  a  lottery,  whether  within  or  without 
the  state,  stating  how,  when  or  where  the  same  is  to  be,  or  has 
been,  drawn,  or  what  are  the  prizes  therein,  or  any  of  them,  or 
the  price  of  a  ticket,  or  any  share  or  interest  therein,  or  where  or 
how  it  may  be  obtained,  is  guilty  of  a  misdemeanor. 

This  statute  is  constitutional.     Hart  v.  People,  26  Hun,  896. 

Publishing  an  account  of  a  lottery  to  be  drawn  in  another  state  Is  indictable 
under  the  statute.     People  v.  Charles,  3  Denio,  213;   1  N.  Y.  180. 

A  contract  made  in  this  state  to  advertise  a  lottery  in  other  states,  in  the  ab- 
sence of  proof  that  such  advertisement  is  in  violation  of  the  laws  of  those 
other  states,  will  not  be  held  illegal.  Ormes  v.  Dauehyt  82  N.  Y.  448;  87  Am. 
Rep.  583.     But,  see  §  834,  post. 

One  may  be  guilty  of  advertising  a  lottery,  though  he  is  not  the  proprietor. 
State  V.  Kavb,  15  Mo.  App.  433. 

A  stockholder  of  a  corporation  publishing  a  newspaper  cannot  be  held  crim- 
inally liable  for  publishing  an  illegal  advertisement  therein  unless  he  knew 
of  its  insertion.     People  v.  England,  27  Hun,  J?9. 

§  328.  OfTering  property  for  disposal  dependent  upon 
the  drawing  of  any  lottery.  —  A  person  who  offers  for  sale 
or  distribution,  in  any  way,  real  or  personal  property,  or  any 
interest  therein,  to  be  determined  by  lot  or  chance,  dependent 
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apon  the  drawing  of  a  lottery  within  or  without  this  state,  or 
who  sells,  furnishes  or  procures,  or  causes  to  be  sold,  furnished  or 
procured,  in  anj  manner,  a  chance  or  share,  or  anj  interest  in 
property  offered  for  sale  or  distribution  in  violation  of  this  cliap- 
ter,  or  a  ticket  or  other  evidence  of  such  a  chance,  share  or 
interest,  is  guilty  of  a  misdemeanor. 

§  329.  Xieeping  office,  etc.,  for  registry.  — A  person  who 
opens,  sets  up,  or  keeps,  by  himself  or  another  person,  an  office 
or  othei*  place  for  registering  the  numbers  of  tickets  in  a  lottery 
within  or  without  this  state,  or  for  making,  receiving  or  register- 
ing any  bets  or  stakes  for  the  drawing,  or  result  of  such  a  lottery, 
or  who  advertises  or  in  any  way  publishes  any  account  of  an 
opening,  setting  up,  or  keeping  of  such  an  office  or  place,  is 
guilty  of  a  misdemeanor. 

See  People  v.  Jackson,  3  Denio,  101. 

§  330.  Insuring  lottery  tickets,  etc.  —  A  person  who 
insures,  or  receives  any  consideration  for  insuring,  for  or  against 
the  drawing  of  a  ticket,  share  or  interest  in  a  lottery,  or  of  a 
number  of  such  a  ticket,  share  or  interest,  or  who  receives  any 
valuable  consideration  upon  an  agreement  to  pay  money,  oi 
deliver  property,  in  the  event  that  a  ticket,  share  or  interest,  or  a 
number  of  such  a  ticket,  share  or  interest  in  a  lottery,  shall 
prove  fortunate  or  unfortunate,  or  shall  be  drawn  or  not  drawn 
in  a  particular  way  or  in  a  particular  order,  or  who  promises  or 
agrees,  or  offers  to  pay  money,  or  to  deliver  property,  or  to  do, 
or  forbear  to  do,  anything  for  the  benefit  of  any  person,  with  or 
without  consideration,  upon  any  accident  or  contingency  depend* 
ent  on  the  drawing  thereof,  or  of  any  number  or  ticket  therein, 
is  guilty  of  a  misdemeanor. 

The  Insurance  of  a  lottery  ticket  is  indictable  under  the  statute,  though  the 
insurer  acted  for  another  merely.  Kenney's  Case,  3  C.  H.  Rec.  53;  BcUdwin'i 
Case,  id.  96. 

§  331.  Advertising  offers  to  insure  lottery  tickets,  —  A 
person  who,  by  writing  or  printing,  or  by  circular  or  letter,  or  in 
any  other  way,  advertises  or  publishes  an  offer,  notice  or  proposi- 
tion, in  violation  of  the  last  section,  is  guilty  of  a  misdemeanor. 
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§  332.  Property  offered  for  dispoeal  in  lotteries  for* 
felted.  —  All  property  offered  for  sale  or  distribution,  in  viola- 
tion of  the  provisions  of  this  chapter,  is  forfeited  to  the  people 
of  this  state,  as  well  before  as  after  the  determination  of  the 
chance  on  which  the  same  was  dependent.  And  it  is  the  duty  of 
the  respective  district  attorneys  to  demand,  sue  for  and  recover, 
in  behalf  of  the  people,  all  property  so  forfeited,  and  to  cause  the 
same  to  be  sold  when  recovered,  and  to  pay  the  proceeds  of  the 
sale  of  such  property,  and  any  moneys  that  may  be  collected  in 
any  such  suit,  into  the  county  treasury  for  the  benefit  of  the  poor. 

No  order  of  arrest  will  be  granted  in  action  brought  to  recover  under  this 
section.     People  v.  Phillips,  80  Hun,  553. 

§  333.  lietting  building  for  lottery  purposes.— A  per- 
son who  lets,  or  permits  to  be  used  any  building  or  portion  of 
a  building,  knowing  that  it  is  intended  to  be  used  for  any  of  the 
purposes  declared  punishable  by  this  chapter,  is  guilty  of  a  mis- 
demeanor. 

A  lease  of  premises  to  be  used  for  the  sale  of  lottery  tickets  Is  void,  and  the 
rent  reserved  thereon  cannot  be  recovered.  Edelmuth  v.  McOarren,  4  Daly, 
467.     See  Michael  v.  Bacon,  8  Am.  Rep.  138. 

§  334.  liOtteries  out  of  this  state The  provisions  of  this 

chapter  are  apph'cable  to  lotteries  drawn  or  to  be  drawn  out  of 
this  state,  whether  authorized  or  not  bv  the  laws  of  the  state 
where  tliey  are  drawn  or  to  be  drawn,  in  the  same  manner  as  to 
lotteries  drawn  or  to  be  drawn  within  this  state. 

See  cases  cited  under  §g  326,  327,  ante. 

§  335.  Advertisements  by  persons  out  of  this  state. — 

The  provisions  of  sections  tliree  hundred  and  twentj'-seven  and 
three  hundred  and  thirty-one  are  applicable,  whenever  the  adver- 
tisement was  published,  or  the  letter  or  circular  sent  or  delivered 
through  or  in  this  state,  though  the  person  causing  or  procuring 
the  same  to  be  published,  sent  or  delivered,  was  out  of  the  state 
at  the  time  of  so  doing. 

§  335 A.  Gift  sales  of  food.— No  person  shall  sell,  exchange 
or  dispose  of  any  article  of  food,  or  oflEer  or  attempt  to  do  so  upon 
any  rcpresentatation,  advertisement,  notice  or  inducement  that 
anything  other  than  what  is  specitieally  stated  to  be  the  subject 
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of  the  sale  or  exchange,  is  or  is  to  be  delivered  or  received  or  in 
any  way  connected  with  or  a  part  of  the  transaction  as  a  gift, 
prize,  premium  or  reward  to  the  purchaser.  Any  person  violat- 
ing any  of  tlie  provisions  of  the  foregoing  section  shall  be  deeinec 
guilty  of  a  misdemeanor  and,  in  addition  thereto,  shall  be  liable 
to  a  penalty  of  twenty-five  dollars,  to  be  recovered  with  costs,  hj 
any  person  suing  therefor  in  his  own  name. 

This  section  was  declared  to  be  unconstitutional  in  People  y.  OHUon,  109  N 
Y.  889;  4  Am.  St.  Rep.  465. 


CHAPTER  IX. 

OAICINO. 


Section  886.  Keeping  gambling  apparatus  in  certain  places. 

837.  Punisliment. 

837a.  Keeping  slot  machines. 

837b.  Seizures  of  slot  machines  and  arrests  thereon. 

837c.  Slot  machines  to  be  destroyed  by  magistrates  in  certain  cases. 

837d.  Slot  machines  to  be  destroyed  by  the  trial  court  in  certain  cases. 

838.  Gambling  apparatus  declared  a  nuisance. 

839.  Winning  at  play  by  fraudulent  means. 

840.  Exacting  payment  of  money  won  at  play. 

841.  Winning  or  losing  upward  of  twenty  five  dollars. 

842.  Witness'  privilege. 

848.  Keeping  gambling  establishments. 

844.  Common  gambler,  etc. 
844a.  Keeping  place  to  play  policy. 

844b.  Possession  of  policy  slips,  etc.,  presumptive  evidence. 

844c.  Summary  proceedings  against  tenant. 

845.  Seizure  of  gambling  implements  authorized. 

846.  Such  implements  to  be  destroyed  or  delivered  to  district 

attorney. 

847.  Such  implements  to  be  destroyed  upon  conviction. 

848.  Persuading  another  person  to  visit  gambling  places. 

849.  Certain  officers  directed  to  prosecute  offenses  under  this  chapter. 

850.  Duty  of  masters  to  suppress  gambling  on  board  their  vessels. 

351.  Pool  selling,  bookmaking,  bets  and  wagers,  etc. 

352.  Racing  of  animals  for  st&e. 

§  336.  Keeping  gambling  apparatus  in  certain  places. — 

It  is  unlawful  to  keep  or  use  any  table,  cards,  dice  or  any  other 
article  or  apparatus  whatever,  commonly  used  or  intended  to  be 
used  in   playing  any  game  of  cards  or  faro,  or  other  game  of 

chance,  upon  which  money  is  usually  wagered,  at  any  of  the  fol- 
lowing places : 

1.  Within  a  building,  or  the  appurtenances  or  grounds  connected 
with  any  building,  in  which  a  court  of  justice  usually  holds  its 
24 
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sessions;  or  a  building,  any  part  of  which  is  usnallj  occapied  by 
a  religious  corporation,  or  an  incorporated  benevolent,  chaiitable, 
ocientific  or  missionary  society,  or  an  incorporated  academy,  high 
school,  college  or  other  institution  of  learning,  a  library  company, 
or  building  and  mutual  loan  company ; 

2.  Within  any  building,  or  the  appurtenances  connected  with 
any  building,  while  votes  are  received  or  canvassed  therein  at  any 
election  for  an  officer  of  this  state,  or  of  the  United  States,  or 
while  any  public  meeting  is  held  therein ; 

3.  Within  the  distance  of  one  mile  from  the  grounds  upon 
which  any  training,  review,  drill  or  exercise  of  a  military  organi- 
zation, created  or  permitted  by  the  laws  of  this  state,  is  proceed- 
ing, or  upon  which  any  public  fair,  exhibition,  exercise  or  meet- 
ing is  held  in  the  open  air ;  or, 

4.  Within  any  vessel  lying  in,  or  navigating,  any  of  the  waters 
of  this  state ;  or  owned  or  navigated  by,  or  for  account  of  any 
corporation  created  by  the  laws  of  this  state. 

Gambling  is  a  crime.     Steinhart  v.  FarreU^  8  State  Rep.  292. 

The  keeping  of  gambling  instruments  in  a  bouse,  and  permitting  otbers  to 
use  them,  is  indictable.    Lyner's  Case,  5  C.  H.  Rec.  156. 

A  shuffle-board  kept  in  a  grocery  is  within  the  statute.  C(ucadden*s  Case, 
2  C.  H.  Rec.  53;  Lawerey  v.  State,  1  Mo.  722.  In  Staie  v.  Bishop,  8  Ired.  (N.  C.) 
266,  it  was  held  that  shuffle -board  is  not  a  game  of  chance. 

The  provisions  of  the  Revised  Statutes  giving  a  remedy  to  the  loser  of  money 
lost  in  gaming,  are  not  inconsistent  with  sections  336  and  840  of  the  Penal  Code, 
and  are  not  repealed  by  sections  725  and  726  of  said  Code.  Rockwood  v.  Oakfleld, 
2  State  Rep.  331.  See  8  Am.  and  Eng.  Encyc.  of  Law,  1088,  et  seq.;  88  Am.  Dec. 
134;  Bish.  Stat.  Crimes  (2d  ed.),  §  847,  etseq.;  5  Crim.  Law  Mag.  624;  4  Law- 
son  Crim.  Def.  752. 

In  most  circumstances  and  under  most  statutes  gaming  is  any  sport  or  play 
carried  on  between  two  or  more  persons,  depending  on  skill,  chance,  or  the 
transpiring  of  an  unknown  future  event,  on  the  result  of  which  some  valuable 
thing  is,  without  other  consideration,  to  be  transferred  from  the  one  to  the 
other,  or  which  in  its  course  or  consequences  involves  some  other  thing  de- 
moralizing or  unlawful.     Bish.  Stat.  Crimes  (2d  ed.),  ^  861. 

Playing  games  for  the  cigars,  beer,  etc.,  is  gambling.  Hitchins  v.  People, 
80  N.  Y.  454;  Book  VlII  (Reprint),  732,  note;  State  v.  Wade,  43  Ark.  77;  51 
Am.  Rep.  560.  So,  playing  billiards  for  oysters,  beer  or  cigars.  State  v.  Bishely 
89  Iowa,  42.  But  not  the  mere  hire  of  the  table.  Brenniger  v.  Behidere,  44 
N.  J.  L.  850;  Harbaugh  v.  People,  40  III.  294;  Blewett  v.  State,  84  Miss.  606; 
People  V.  Sergeant,  8  Cow.  139.  Contra,  State  v.  Book,  41  Iowa,  550;  20  Am. 
Rep.  609;  State  v.  Leighton,  8  Fost.  167;  Ward  v.  State,  17  Ohio  St.  82;  HamU' 
ton  v.  State,  17  Ind.  586;  State  v.  Recordn,  4  Harr.  554;  Alexander  v.  State,  8 
Crim.  Law  Mag.  506. 
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A  bond  given  by  a  tavern-keeper  under  the  act  of  1857,  prohibiting  the 
kt^eping  of  "a  gambling  table  of  anj  description,"  is  broken  where  a  billiard 
tablo  is  kept  for  use  in  such  tavern.     People  v.  Ilarrison,  28  How.  847. 

A  horse  race  is  a  "gambling  device."    Joseph  v.  Miller,  7  N.  Mex.  821. 

But  not  a  gun  and  target.     State  v.  Bryant^  Mo. 

' '  Book-making ''  is  another  name  for  gambling.  Murphy  y, [Board  of  PoUee, 
11  Abb.  N.  C.  340. 

Poker  is  a  game  of  chance.     Kennow  v.  King,  2  Mont.  437. 

So  is  a  horse  race  bet  on  bjr  a  **  Paris-mutual."  Tollett  v.  Thonuu^  L.  R.,  6Q. 
B.  614. 

So  is  a  raffle  with  dice.    Long  v.  State,  22  Tex.  Ct.  App.  194;  58  Am.  Rep.  688. 

An  election  is  not  a  game.     Schlosser  v.  Smith,  93  Ind.  88. 

Nor  a  dog  race.    Hirst  v.  Molesbury,  L.  R.,  6  Q.  B.  180. 

But  a  horse  race  is.  Oridley  v.  Dorn,  57  Cal.  78;  40  Am.  Rep.  110;  OoT- 
risan  v.  McGregor,  51  111.  473;  Dyer  v.  Benson,  69  Qa.  609;  Wade  ▼.  Bwiing, 
9  Ind.  85;  Mis  v.  Beale,  18  Me.  337. 

So  is  babe-ball.     People  v.  WeitJioff,  51  Mich.  203;  47  Am.  Rep.  557. 

So  is  blowing  a  dart  at  a  target,  the  entrance  fee  being  to  buy  a  dead-rabbit, 
the  prise  (Cockburn,  Ch.  J.,  doubting).  Bewsv.  Hartton,  3  Q.  B.  Diy.  454; 
28  Eng.  Rep.  385. 

A  pool- room  is  m  gaming- room.  People  v.  Weithoff,  51  Mich.  208;  47  Am. 
Rep.  557;  4  Crim.  Law  Mag.  682. 

Trotting  horses  for  jl  prize  is  not  gaming.     Porter  t.  Day, Wis. . 

C<?w^ra,  OrTi/y  v. //iW^'^rtj,  94  Penn.  St.  132-  39  Am.  Rep  774;  UarrisY.WhiU^ 
81  N.  Y.  532. 

Dealing  in  options  is  not  gaming  or  betting.  Shaw  t.  Clark,  49  Mich.  494; 
43  Am.  Rep.  474;  Story  v.  Solomon,  71  N.  Y.  420. 

A  wager,  that  an  execution  cannot  be  collected,  is  not  upon  a  game.  Bough* 
ner  v.  Meyer,  5  Col.  71;  40  Am.  Rep.  139. 

Poker  is  not  a  game  "  like  faio,  keno,"  etc.     NuckdlsY.  Corn,,  82  Gratt.  884. 

Backgammon  is  not  a  "gamt  played  with  dice."  Wetmore  v.  State,  55 
Ala.  198. 

Playing  cards  for  mere  amusement  is  not  gaming.  Ansley  y.  State,  36  Ark. 
67;  38  Am.  Rep.  29. 

So  of  "  pigeon-hole  "  in  sport.      Wol^  v.  State,  33  Tex.  381. 

Fighting- cocks  are  not  gaming  apparavus.     Coolidge  v.  Choate,  11  Mete.  79* 

Gaming  table  is  any  tabic  used  for  gaming.     Toney  v.  State,  61  Ala,  1. 

But  not  a  common  table  on  which  dic^  are  thrown  for  drinks  or  money* 
Whitney  v.  State,  10  Tex.  Ct.  App.  877. 

§  337.  Punishment.  —  A  person  who  knowingly  violatea  th€ 
last  section  is  guilty  of  a  misdemeanor. 

§  337a.  Keeping  slot  machines. —  Any  person  who  has  in 
his  possession,  or  under  his  control,  or  \<rht>  permits  to  be  placed, 
maintained  or  kept  in  any  room,  space,  inclosure  or  building, 
owned,  leased  or  occupied  by  him,  or  under  his  management  or 
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<?ontrol,  any  machine,  apparatus  or  device,  into  which  may  be,  or 
might  have  been,  inserted  any  piece  of  money  or  other  object, 
and  from  which,  as  a  result  oi  sucli  insertion,  or  as  a  result  of 
such  insertion  and  the  application  of  physical  or  mechanical  force, 
may  issue,  or  might  have  issued,  any  piece  or  pieces  of  money,  or 
any  check  or  memoranda  calling  for  any  money,  and  wmch 
machine,  apparatus  or  device  is  commonly  known  as  a  slot 
machine,  is  guilty  of  a  misdemeanor. 

New.    Added  by  chap.  655  of  1899.    Took  effect  May  25,  1899. 

§  337b.  Seizures  of  slot  machines  and  arrests  thereon. — 

It  shall  be  the  duty  of  every  officer  authorized  to  make  arrests  to 
seize  every  machine,  apparatus  or  device  answering  to  the  descrip- 
tion contained  in  the  last  section  and  to  arrest  the  person  actually 
or  apparently  in  possession  or  control  thereof  or  of  the  premises 
in  which  the  same  may  be  found,  if  any  such  person  be  present 
at  the  time  of  the  seizure,  and  to  bring  the  machine,  apparatus 
or  device,  and  the  prisoner,  if  there  be  one,  before  a  committing 
magistrate. 

New.    Added  by  chap.  655  of  1899.    Took  effect  May  25,  1899. 

§  337c.  Slot  machines  to  be  destroyed  by  magistrates  in 
certain  cases. —  The  magistrate  before  whom  any  machine, 
apparatus  or  device  is  brought  pursuant  to  the  last  section  must, 
if  there  be  a  prisoner,  and  if  he  shall  hold  such  prisoner,  cause 
the  machine,  apparatus  or  device  to  be  delivered  to  the  district 
attorney  of  the  county  to  be  used  as  evidence  on  the  trial  of  the 
said  prisoner.  If  there  be  no  prisoner  or  if  the  magistrate  does 
not  hold  the  prisoner,  he  must  cause  the  immediate  destruction  of 
the  machine,  apparatus  or  device. 

New.    Added  by  chap.  655  of  1899.     Took  effect  May  25,  1899. 

§  337d.  Slot  machines  to  be  destroyed  by  the  trial  court 
in  certain  cases. —  It  shall  be  the  duty  of  the  district  attorney 
of  the  county  to  see  that  every  person  held  in  pursuance  of  the 
last  section  shall  be  brought  to  trial  within  thirty  days  from 
the  date  of  his  final  examination  before  the  magistrate ;  and  the 
machine,  apparatus  or  device  shall  be  produced  in  court  on 
the  trial.  It  shall  be  the  duty  of  the  trial  court,  after  the  dis- 
position of  the  case,  and  whether  the  defendant  be  convicted, 
acquitted  or  fails  to  appear  for  trial,  to  cause  the  immediate 
destruction  of  the  machine,  apparatus  or  device. 

New.     Added  by  chap.  655  of  1899.     Took  effect  May  25,  1899. 

§  338.  Gambling  apparatus  declared  a  nuisance.  —  An 

article  or  apparatus  maintained  or  kept  in  violation  of  section 
three  hundred  and  thirty-six,  is  a  public  nuisance. 

See  post,  §  385. 
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§  339.  Winning  at  play  by  fraudulent  means.  —  A  per- 
Bon  who  by  any  fraud,  or  false  pretense  whatsoever,  while  playing 
at  any  game,  or  while  having  a  share  in  any  wager  played  for,  or 
while  betting  on  tlie  sides  or  hands  of  such  as  play,  wins  or 
acquires  to  himself,  or  to  any  other,  a  sum  of  money  or  other 
valuable  thing,  is  guilty  of  a  misdemeanor. 

§  340.  Exacting  pajrment  of  money  won  at  play. — 

A  person  who  exacts  or  receives  from  another,  directly  or 
indirectly,  any  money  or  other  valuable  thing,  by  reason  of 
the  same  having  been  won  by  playing  at  cards,  faro,  or  any  other 
game  of  chance,  or  any  bet  or  wager  whatever  upon  the  hands  or 
sides  of  players,  forfeits  five  times  the  value  of  the  money  or 
thing  so  exacted  or  received,  to  be  recovered  in  a  civil  action,  by 
the  persons  charged  with  the  support  of  the  poor  in  the  place 
where  the  offense  was  committed,  for  the  benefit  of  the  poor. 

§  341.  Winning  or  losing  upward  of  twenty-five  dol- 
lars. —  A  person  who  wins  or  loses  at  play  or  by  betting,  at  any 
time,  the  sum  or  value  of  twenty-five  dollars  or  upwards,  within 
the  space  of  twenty-four  hours,  is  punishable  by  a  fine  not  less 
than  five  times  the  value  or  sum  so  lost  or  won,  to  be  recovered 
in  a  civil  action,  by  the  persons  charged  with  the  support  of  the 
poor  in  the  place  where  the  offense  was  committed,  for  the 
benefit  of  the  poor. 

See  Arrieta  v.  Mcrrissey,  1  Abb.  (N.  S.)  489;  Lang  tcrthy  v.  Brcndyy  23 
How.  Pr.  92. 

§  342.  Witness'  privilege.  —  No  person  shall  be  excused 
from  giving  testimony  upon  any  investigation  or  proceeding  foi 
a  violation  of  this  chapter,  upon  the  ground  that  such  testimony 
would  tend  to  convict  him  of  a  crime ;  but  such  testimony  can- 
not be  received  against  him  upon  any  criminal  investigation  or 
proceeding. 

See  Steinhari  v.  Farrell,  8  State  Rep.  292. 

§  343.  Keeping  gambling  establishments. — Any  corpora- 
tion or  association  or  the  officers  thereof,  or  any  copartnership  or 
individual,  who  shall  keep  a  room,  sbed,  tent,  tenement,  booth, 
building,  float  or  vessel  or  any  part  thereof,  to  be  u?ed  for  gamb- 
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ling  or  for  any  purpose  or  in  any  manner  forbidden  by  this  chap- 
ter, or  for  making  any  wagers  or  bets  made  to  depend  upon  any 
lot,  chance,  casualty,  unknown  or  contingent  event  or  on  the 
future  price  of  stocks,  bonds,  securities,  commodities  or  property 
of  any  description  whatever,  or  for  making  any  contract  or  con- 
tracts for  or  on  account  of  any  money,  property  or  thing  in  ac- 
tion, so  bet  or  wagered,  or  being  the  owner  or  agent  knowingly 
lets  or  permits  the  same  to  be  so  used,  is  guilty  of  a  misdemeanor. 
This  section  shall  not  be  extended  so  as  to  prohibit  or  in  any  man- 
ner affect  any  insurance  made  in  good  faith  for  the  security  or  in- 
demnity of  the  party  insured  and  which  is  not  otherwise  prohib- 
ited by  law  nor  to  any  contract  on  bottomry  or  respondentia. 

In  effect,  as  amended,  May  9,  1895;  Jjaws  1895,  chap.  571. 

Keeping  a  room  where  wagers  are  made  as  to  the  fluctuations  of  the  price 
of  stocks  bought  and  sold  in  the  New  York  Stock  Exchange  as  indicated  by 
a  stock  quotation  ticker,  no  violation  of  this  section.  People  v.  Todd,  51  Hun, 
446. 

§  344.  Common  gambler,  etc. —  A  person  who  is  the  owner, 
agent  or  superintendent  of  a  place,  or  of  any  device  or  apparatus 
for  gambling;  or  who  hires,  or  allows  to  be  used  a  room,  table, 
establishment  or  apparatus  for  such  a  purpose ;  or  who  engages  as 
dealer,  game-keeper,  or  player  in  any  gambling  or  banking  game, 
where  money  or  property  is  dependent  upon  the  result;  or  who 
sells  or  offers  to  sell  what  are  commonly  called  lottery  policies,  or 
any  writing,  paper  or  document  in  the  nature  of  a  bet,  wager  or 
insurance  upon  the  drawing  or  drawn  numbers  of  any  public  or 
private  lottery ;  or  who  indorses  or  uses  a  book  or  other  docu- 
ment, for  the  purpose  of  enabling  others  to  sell,  or  offer  to  sell, 
lottery  policies,  or  other  such  writings,  papers  or  documents,  is  a 
common  gambler,  and  punishable  by  imprisonment  for  not  more 
than  two  years,  or  by  a  fine  not  exceeding  one  thousand  dollaref, 
or  both. 
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The  words  "common  gambler,"  as  used  in  Laws  of  1851,  page  943,  and 
Laws  of  1857,  page  204,  section  9,  are  a  general  nomenclature  under  which  to 
class  and  designate  persons  guilty  of  various  specific  offenses,  and  not  bearing 
upon  the  punishment  to  which  the  offenders  may  be  subjected,  or  degree  of 
crime  to  which  the  offenses  belong.     People  v.  Borgea,  6  Abb.  182. 

Sufficiency  of  indictment  for  selling  lottery  policies.  Dunn  v.  People^  27 
Hun,  272. 

It  is  proper  to  show  by  one  familiar  therewith  what  a  **  lottery  policy  "  is. 
People  V.  JSmefson,  6  N.  Y.  Cr.  liep.  157. 

In  People  v.  Emerson,  6  N.  Y.  Cr.  Rep.  157,  it  was  held  that  on  the  trial  of  an 
Indictment  for  the  keeping  of  a  room  for  selling  lottery  policies  and  for  selling 
of  writings  in  the  nature  of  insurance  on  the  drawing  of  a  lottery,  evidence  is 
admissible  that  in  defendant's  office  a  witness  saw  papers  similar  in  appear- 
ance to  those  charged  to  have  been  sold  by  defendant. 

§  344a.  Keeping  place  to  play  policy. —  A  person  who  keeps, 
occupies  or  uses,  or  permits  to  be  kept,  occupied  or  used,  a  place, 
building,  room,  table,  establishment  or  apparatus  for  policy  play- 
ing or  for  the  sale  of  what  are  commonly  called  "lottery  policies," 
or  who  delivers  or  receives  money  or  other  valuable  consideration 
in  playing  policy,  or  in  aiding  in  the  playing  thereof,  or  for  what 
is  commonly  called  a  "  lottery  policy,"  or  for  any  writing,  paper 
or  document  in  the  nature  of  a  bet,  wager  or  insurance  upon  the 
drawing  or  drawn  numbers  of  any  public  or  private  lottery  ;  or 
who  shall  have  in  his  possession,  knowingly,  any  writing,  paper 
or  document,  representing  or  being  a  record  of  any  chance,  share 
or  interest  in  numbers  sold,  drawn  or  to  be  drawn,  or  in  what  is 
commonly  called  "  policy,"  or  in  the  nature  of  a  bet,  wager  or 
insurance,  upon  the  drawing  or  drawn  numbers  of  any  public  or 
private  lottery ;  or  any  paper,  print,  writing,  numbers,  device, 
pohcy  slip,  or  article  of  any  kind  such  as  is  commonly  used  in 
carrying  on,  promotion  or  playing  the  game  commonly  called, 
"  policy  "  ;  or  who  is  the  owner,  agent,  superintendent,  janitor  or 
caretaker  of  any  place,  building,  or  room  where  policy  playing  or 
the  sale  of  what  are  commonly  called  "  lottery  policies"  is  carried 
on  with  his  knowledge  or  after  notification  that  the  premises  are 
80  used,  permits  such  use  to  be  continued,  or  who  aids,  assists,  or 
abets  in  any  manner,  in  any  of  the  offences,  acts  or  matters  herein 
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Darned,  is  a  common  gambler,  and  punishable  by  imprisonment 
for  not  more  than  two  years,  and  in  the  discretion  of  the  court, 
by  a  line  not  exceeding  one  thousand  dollars  or  both. 

Added,  Laws  1901,  chap.  190;  in  effect  September  1,  1901. 

§  344b.  Possession  of  policy  slip,  etc.,  presumptive  evi- 
dence.—  The  possession,  by  any  person  other  than  a  public  of- 
ficer, of  any  writing,  paper,  or  document  representing  or  being  a 
record  of  any  chance,  share  or  interest  in  numbers  sold,  drawn 
or  to  be  drawn,  or  in  what  is  commonly  called  "  policy,"  or  in 
the  nature  of  a  bet,  wager  or  insurance  upon  the  drawing  or 
drawn  numbers  of  any  public  or  private  lottery,  or  any  paper, 
print,  writing,  numbers  or  device,  policy  slip,  or  article  of  any 
kind,  such  as  is  commonly  used  in  carrying  on,  promoting  or 
playing  the  game  commonly  called  "policy,"  is  presumptive  evi- 
dence of  possession  thereof  knowingly  and  in  violation  of  the  pro- 
visions of  section  three  hundred  and  fortv-f our-a. 

Added,  Laws  1901,  chap.  190;  in  effect  September  1,  1901. 

§  344c.  Summary  proceeding  against  tenant. —  Any  person 
having  information  of  any  place,  building  or  room  where  policy 
playing  or  the  sale  of  what  are  commonly  called  "  lottery  policies," 
is  carried  on,  may  serve  personally  upon  the  owner,  landlord, 
agent,  superintendent,  janitor  or  caretaker  of  the  premises,  so 
used  or  occupied,  a  written  notice,  requiring  the  owner,  landlord, 
agent,  superintendent,  janitor  or  caretaker,  to  make  an  applica- 
tion for  the  removal  of  the  person  so  using  or  occupying  the  same. 
If  the  owner,  landlord,  agent,  superintendent,  janitor  or  caretaker, 
does  not  make  such  an  application  within  five  days  thereafter,  or, 
having  made  it,  does  not  in  good  faith  diligently  prosecute  it,  the 
person  giving  the  notice  may  make  such  an  application,  stating  in 
his  petition,  the  facts  so  entitling  him  to  make  it.  Such  an  ap- 
plication has  the  same  effect,  as  if  the  applicant  was  the  landlord 
or  lessor  of  the  premises.  The  omission,  or  neglect  of  the  owner, 
landlord,  agent,  superintendent,  janitor  or  caretaker,  to  make  such 
an  application,  or,  having  made  it,  the  omission  or  neglect  to  in 
good  faith  diligently  prosecute  it,  shall  be  presumptive  evidence 
against  the  person  on  whom  such  notice  shall  be  served  of  a  viola- 
tion of  the  provisions  of  section  three  hundred  and  f orty-four-a. 
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And  in  case  the  person  giving  said  notice  shall  make  an  applica- 
tion as  hereinbefore  provided,  and  a  final  order  shall  be  made  as 
specified  in  section  twenty-two  hundred  and  forty-nine  of  tlie  code 
of  civil  procedure,  such  order  shall  be  evidence  of  a  violation  of 
the  provisions  of  section  three  hundred  and  forty-four-a  by  the 
occupant  of  said  premises  and  by  the  person  on  whom  the  notice 
herein  provided  for  shall  have  been  served.  For  the  purpose  of 
such  applications,  summary  proceedings  to  recover  possession  of 
the  premises  so  used  or  occupied  may  be  maintained  under  the 
provisions  of  chapter  seventeen,  title  two,  of  the  code  of  civil 
procedure. 
Added,  Laws  1901,  chap.  190;  in  effect  September  1,  1901. 

§  345.  Seizure  of  gambling  implements  authorized.  — 

A  person,  who  is  required  or  authorized  to  arrest  any  pereon  for 
a  violation  of  the  provisions  of  this  chapter,  is  also  authorized  and 
required  to  seize  any  table,  cards,  dice  or  other  apparatus  or  article, 
suitable  for  gambling  purposes,  found  in  the  possession  or  under 
the  control  of  the  person  so  arrested,  and  to  deliver  the  same  to  the 
magistrate  before  whom  tlie  person  arrested  is  inquired  to  be  taken. 

Where  an  arrest  for  gainbliDg  is  made  bj  a  justice  of  the  peace  and  hia 
attendants,  and  the  gambling  implements  are  also  seized,  the  latter  maj  be  re- 
tained in  the  castody  of  the  law  until  after  trial  and  conviction  of  the  gam- 
^i>lers;  after  such  conviction,  but  not  before,  the  implements  may  be  destroyed 
under  the  act  of  1857,  chap.  569.  Willis  v.  Warren,  17  How.  100;  1  Hilt.  690. 
See,  also,  Moak's  Underbill  Torts,  188;  18  Eng.  Rep.  800;  28  id.  423. 

§  346.  Such  implements  to  be  destroyed  or  delivered  to 
district  attorney.  —  The  magistrate,  to  whom  anything  suit- 
able for  gambling  purposes  is  delivered  pursuant  to  the  last  sec- 
tion, must,  upon  the  examination  of  the  defendant,  or  if  such 
examination  is  delayed  or  prevented,  without  awaiting  sueh 
examination,  determine  the  character  of  the  thing  so  delivered  to 
him,  and  whether  it  was  actually  employed  by  the  defendant  in 
violation  of  the  provisions  of  this  chapter ;  and  if  he  finds  that 
it  is  of  a  character  suitable  for  gambling  purposes,  and  that  it  has 
been  used  by  the  defendant  in  violation  of  this  chapter,  he  must 
cause  it  to  be  destroyed,  or  to  be  delivered  to  the  district  attorney 
of  the  county  in  which  the  defendant  is  liable  to  indictment  oi 
trial,  as  the  interests  of  justice  may,  in  his  opinion,  require. 
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A  statute  authorized  the  police  to  seize  gambling  tables  and  gaming  devices 
used  for  gambling,  and  made  it  the  duty  of  the  president  of  the  police  to  cause 
the  same  to  be  publicly  destroyed.  This  coulci  be  done  without  notice  to  the 
owner  or  any  semblance  of  a  judicial  investigation.  Held,  unconstitutional. 
Ixyijory  v.  HainwaUr,  70  Mo.  152;  3o  Am.  Rep.  420;  21  Alb.  L.  J.  73. 

^  347.  Such  implements  to  be  destroyed  upon  conviction. 

—  Upon  the  conviction  of  the  defendant,  tlie  district  attorney 
must  cause  to  be  destroyed  every  thing  suitable  for  gambling 
purposes,  in  respect  whereof  the  defendant  stands  convicted,  and 
and  which  remains  in  the  possession  or  under  the  control  ot  the 
district  attorney. 

§  348.  Persuading  another  person  to  visit  gambling 
places. —  A  person  who  persuades  another  to  visit  any  building 
or  part  of  a  building,  or  any  vessel  or  float,  occupied  or  used  for 
the  purpose  of  gambling,  in  consequence  whereof  such  other  per- 
son gambles  therein,  is  guilty  of  a  misdemeanor ;  and,  in  addition 
to  the  punishment  prescribed  therefor,  is  liable  to  such  other 
person  in  an  amount  equal  to  any  money  or  property  there  lost 
by  him  at  play,  to  be  recovered  in  a  civil  action. 

§  349.  Certain  officers  directed  to  prosecute  offenses 
tinder  this  chapter. —  It  is  the  duty  of  all  sheriffs,  constables, 
police  officers,  and  prosecuting  or  district  attorneys,  to  inform 
against  and  prosecute  all  persons  whom  they  have  reason  to 
believe  offenders  against  tlie  provisions  of  this  chapter ;  and  any 
omission  so  to  do  is  punishable  by  a  line  not  exceeding  live 
hundred  dollars. 

§  350.  Duty  of  masters  to  suppress  gambling  on  board 
their  vessels. —  If  the  commander,  owner,  or  hirer  of  any  vessel 
or  float  knowingly  pennits  any  gambling  for  money  or  propertv 
or  board  such  vessel  or  float,  or  if  he  does  not,  upon  his  knowl- 
edge of  the  fact,  immediately  prevent  the  same,  he  is  punishable 
by  a  fine  not  exceeding  five  hundred  dollars ;  and,  in  addition 
thereto,  is  liable  to  any  party  losing  money  or  property  by 
means  of  gambling  in  violation  of  this  section,  in  a  sum  equal  to 
the  money  or  property,  to  be  recovered  in  a  civil  action. 

§  351.   Pool-selling,  book-making,  bets  and  wagers,  etc. 

—  Any  person  who  engages  in  pool-selling,  or  book-making 
at  any  time  or  place;  or  any  person  who  keeps  or  occupies 
any  room,  shed,  tenement,  tent,  booth,  or  building,  float  or  vessel, 
or  any  part  thereof,  or  who  occupies  any  place,  or  stand  of  any 
kind,  upon  any  public  or  private  grounds,  within  this  State,  with 
books,  papers,  apparatus  or  paraphernalia,  for  the  purpose  of 
recording  or  registering  bets  or  wagers,  or  of  selling  pools,  and 
any  person  who  records  or  registers  bets  or  wagers,  or  sells  pools 
upon  the  result  of  any  trial  or  contest  of  skill,  speed  or  power  of 
endurance,  of  man  or  beast,  or  upon  the  result  of  any  political 
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nomination,  appointment  or  election ;  or  upon  the  result  of  any 
lot,  chance,  casualty,  unknown  or  contingent  event  whatsoever ; 
or  any  person  who  receives,  registers,  records  or  forwards,  or 
purports  or  pretends  to  receive,  register,  record  or  forward,  in 
any  manner  whatsoever,  any  money,  thing  or  consideration  of 
value,  bet  or  wagered,  or  offered  for  tlie  purpose  of  being  bet  or 
wagered,  by  or  for  any  other  person,  or  sells  pools,  upon  any  such 
result ;  or  any  person  who,  being  the  owner,  lessee,  or  occupant 
of  any  room,  shed,  tenement,  tent,  booth  or  building,  float  or 
vessel,  or  part  thereof,  or  of  any  grounds  within  this  State,  know- 
ingly permits  the  same  to  be  used  or  occupied  for  any  of  these 
purposes,  or  therein  keeps,  exhibits  or  empWs  any  device  or 
apparatus  for  the  purpose  of  recording  or  registering  such  bets 
or  wagers,  or  the  selhng  of  such  pools,  or  becomes  the  custodian 
or  depositary  for  gain,  nire  or  reward  of  any  money,  property  or 
thing  of  value,  staked,  wagered  or  pledged,  or  to  be  wagered  or 
pledged  upon  any  such  result ;  or  any  person  who  aids,  assists 
or  abets  in  any  manner  in  any  of  the  said  acts,  which  are  hereby 
forbidden,  is  guilty  of  a  felony,  except  when  another  penalty  is 
provided  by  law,  and  upon  conviction  is  punishable  by  imprison- 
ment in  the  St^te  prison  for  a  period  not  more  than  two  years,  or 
by  a  fine  not  exceeding  two  thousand  dollars.  When  an  exclusive 
penalty  is  provided  by  law  for  an  act  hereby  prohibited,  the  per- 
mitting of  the  use  of  premises  for  the  doing  of  the  act  in  such 
case  shall  not  be  deemed  a  violation  hereoT,  or  of  section  three 
hundred  and  forty-three  of  this  code. 
Amended,  Laws  1901,  chap.  686;  in  effect  May  2,  1901. 

See  Laws  1887,  chap.  479;  People  v.  Fisher,  17  N.  Y.  Supp.  162. 

Where  several  parties  are  indicted  Jointly  under  charges  of  registering  and 
recording  bets  and  wagers  and  they  demur  to  the  indictment  upon  the  ground 
that  more  than  one  crime  is  charced.  and  that  defendants  were  improperly 
joined,  Jield,  that  defendants  by  their  demurrer  admit  the  charges  to  be  true, 
and  the  inference  oif  law  destroys  the  point  taken  that  defendants  should 
be  individually  charged  with  the  offense.  People  v.  KeUy,  3  N.  Y.  Cr.  Rep. 
272;  22  Week.  Dig.  64. 

An  agreement  by  which  complainant  sent  through  defendant  to  a  third  party 
at  the  Sheepshead  Bay  race-track,  a  sum  of  money  to  be  invested  by  said  third 
party  on  a  race  to  be  that  day  run,  is  a  violation  of  this  section.  People,  ex  rel. 
Ottoiengut,  v.  Barbour,  5  N.  Y.  Cr.  Rep.  881. 

The  selling  of  pool  tickets  on  races  (luring  the  times  and  at  the  places  men- 
tioned in  the  act  of  1887,  chap.  479,  are  lei?al,  and  the  contract  may  be  enforced, 
Brenimn  v.  Briglitoti  Beach  As^n,  80  SUxXq  Rep.  406;  4  Harv.  L.  Rev.  88. 

In  People  v.  Bauer,  87  Hun,  407,  defendant  having  plead  guilty  to  an  indict- 
ment charging  him  with  a  violation  of  this  section,  was  sentenced  to  pay  a  fine 
of  $750,  and  be  imprisoned  for  three  months.  On  appeal  he  claimed  that  the 
court  could  not  sentence  him  to  imprisonment  for  three  months,  but  must 
sentence  him  for  one  year  or  not  at  all.  Held,  that  even  if  the  sentence  were 
irregular,  yet  the  error  could  not  be  assigned  by  defendant,  as  it  was  beneficial 
to  him.  That  as  there  was  no  error  in  the  conviction,  the  court  could  only 
reverse  the  sentence  and  remit  the  record  to  the  court  below  to  pass  such  sen- 
tence as  the  appellate  court  might  direct. 
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§  352.  Radng  of  aninnalfl  for  stake.  —  All  racing  or  trial 
of  speed  between  horses  or  other  animals  for  any  bet,  stake  or 
reward,  except  such  as  is  allowed  by  special  laws,  is  a  publio 
nuisance ;  and  every  person  acting  or  aiding  therein,  or  making 
or  being  interested  in  any  such  bet,  stake  or  reward,  is  guilty  of 
a  misdemeanor ;  and  in  addition  to  the  penalty  prescribed  there- 
for, he  forfeits  to  the  people  of  this  state,  all  title  or  interest  in 
any  animal  used  with  his  privity  in  such  race  or  trial  of  speed, 
and  in  any  sum  of  money  or  other  property  betted  or  staked  upon 
the  result  thereof. 

A  bet  among  several  persons  upon  tbe  event  of  a  race  of  their  horses, 
whereby  the  owner  of  the  winner  shoald  take  the  sweepstakes,  is  illegal  and 
▼old  as  a  wagering  contract.     Cfibbon*  v.  Oovemeurt  1  Den.  170 

The  fact  that  a  horse  race  is  to  take  place  on  an  authorized  race-course  does 
not  make  a  bet  upon  the  race  legal.  Ruekman  v.^Brpan,  1  Den.  840;  BttcknuM 
V.  Pitcher,  1  N.  Y.  8»2. 

The  words  "  bet  or  stakes ''  in  the  statute  which  prohibits  all  contests  of 
speed  of  animals  for  bets  or  stakes,  does  not  include  contests  of  speed  for 
prizes,  purses  or  premiums  as  those  terms  are  now  commonly  understood. 
Harrii  v.  White,  81  N.  Y.  532. 

It  is  not,  therefore,  unlawful  to  trot  or  race  horses  for  purses,  prizes  oi^ 
premiums  at  any  place  where  by  statute  it  is  authorized,  or  to  contract  to  drivel 
a  horse  at  a  trotting  race  at  such  a  place.     Id. 


CHAPTER  X. 


PAWKBBOKEB8. 


BBonoN  858.  Pawnbroking  without  a  license. 

854.  Refusing  to  exhibit  stolen  goods  to  owner. 

855.  Helling  before  time  to  redeem  has  expired  and  refusiBg  to  dit 

close  particulars  of  sale. 

§  853.  Pawnbroking  without  a  license.  —  A  person,  who 
carries  on  the  bnainess  of  a  pawnbroker,  by  receiving  goods  in 
pledge  for  loans  at  a  rate  of  interest  above  that  allowed  by  law, 
except  by  virtne  of  a  license  from  a  mnnicipal  corporation  or 
other  authority  empowered  to  grant  licenses  to  pawnbrokers,  ifl 
gnilty  of  a  misdemeanor. 

A  pawnbroker  is  one  whose  business  it  is  to  lend  monej,  asaallj  in  snuQl 
sums  upon  pawn  or  pledge.    Bouv.  Diet 
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nomination,  appointment  or  election  ;  or  upon  the  result  of  any 
lot,  chance,  casualty,  unknown  or  contingent  event  whatsoever ; 
or  any  person  who  receives,  registers,  records  or  forwards,  or 
purports  or  pretends  to  receive,  register,  record  or  forward,  in 
any  manner  whatsoever,  any  money,  tiling  or  consideration  of 
value,  bet  or  wagered,  or  offered  for  the  purpose  of  being  bet  or 
wagered,  by  or  for  any  other  person,  or  sells  pools,  upon  any  such 
result ;  or  any  person  who,  being  the  owner,  lessee,  or  occupant 
of  any  room,  shed,  tenement,  tent,  booth  or  building,  float  or 
vessel,  or  part  thereof,  or  of  any  grounds  within  this  State,  know- 
ingly permits  the  same  to  be  used  or  occupied  for  any  of  these 
purposes,  or  therein  keeps,  exhibits  or  employs  any  device  or 
apparatus  for  the  purpose  of  recording  or  registering  such  bets 
or  wagers,  or  the  selling  of  such  pools,  or  becomes  the  custodian 
or  depositary  for  gain,  hire  or  reward  of  any  money,  property  or 
thing  of  value,  staked,  wagered  or  pledged,  or  to  be  wagered  or 
pledged  upon  any  such  result ;  or  any  person  who  aids,  assists 
or  abets  in  any  manner  in  any  of  the  said  acts,  which  are  hereby 
forbidden,  is  guilty  of  a  felony,  except  when  another  penalty  is 
provided  by  law,  and  upon  conviction  is  punishable  by  imprison- 
ment in  the  State  prison  for  a  period  not  more  than  two  years,  or 
by  a  fine  not  exceeding  two  thousand  dollars.  When  an  exclusive 
penalty  is  provided  by  law  for  an  act  hereby  prohibited,  the  per- 
mitting of  the  use  of  premises  for  the  doing  of  the  act  in  such 
case  shall  not  be  deemed  a  violation  hereof,  or  of  section  three 
hundred  and  forty-three  of  this  code. 
Amended,  Laws  1901,  chap.  686;  in  effect  May  2,  1901. 

See  Laws  1887,  chap.  479;  Pe^  v.  FUher,  17  N.  Y.  Supp.  162. 

Where  several  parties  are  indicted  jointly  under  charges  of  registering  and 
recording  bets  and  wagers  and  they  demur  to  the  indictment  upon  the  ground 
that  more  than  one  crime  is  charged,  and  that  defendants  were  improperly 
joined,  hM,  that  defendants  by  their  demurrer  admit  the  charges  to  be  true, 
and  the  inference  of  law  destroys  the  point  taken  that  defendants  should 
be  individually  charged  with  the  offense.  People  v.  KeUy,  3  N.  Y.  Cr.  Rep. 
272;  22  Week.  Dig.  64. 

An  agreement  by  which  complainant  sent  through  defendant  to  a  third  party 
at  the  Sheepshead  Bay  race-track,  a  sum  of  money  to  be  invested  by  said  thira 
party  on  a  race  to  be  that  day  run,  is  a  violation  of  this  section.  People,  ex  rel. 
OtUHengui,  v.  Barbour,  5  N.  Y.  Cr.  Rep.  381. 

The  selling  of  pool  tickets  on  races  during  the  times  and  at  the  places  men- 
tioned in  the  act  of  1887,  chap.  479,  are  legal,  and  the  contract  may  be  enforced. 
Brcnnan  v.  BHghton  Beach  Asffn,  30  State  Rep.  406;  4  Harv.  L.  Rev.  38. 

In  People  v,  Bauer,  37  Hun,  407,  defendant  having  plead  guilty  to  an  indict- 
ment charging  him  with  a  violation  of  this  section,  was  sentenced  to  pay  a  fine 
of  $750.  and  be  imprisoned  for  three  months.  On  appeal  he  claimed  that  the 
court  could  not  sentence  him  to  imprisonment  for  three  months,  but  must 
sentence  him  for  one  year  or  not  at  all.  Held,  that  even  if  the  sentence  were 
irregular,  vet  the  error  could  not  be  assigned  by  defendant,  as  it  was  beneficial 
to  him.  l* hat  as  there  was  no  error  in  the  conviction,  the  court  could  only 
reverse  the  sentence  and  remit  the  record  to  the  court  below  to  pass  such  sen- 
tence as  the  appellate  court  might  direct. 
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§  352.  Badng  of  aTiimalB  for  stake.  —  All  racing  or  trial 
of  Bpeed  between  horses  or  other  animals  for  any  bet,  stake  or 
reward,  (txcept  such  as  is  allowed  by  special  laws,  is  a  pnblio 
nuisance ;  and  every  person  acting  or  aiding  therein,  or  making 
or  being  interested  in  any  such  bet,  stake  or  reward,  is  guilty  of 
a  misdemeanor  ;  and  in  addition  to  the  penalty  prescribed  there- 
for, he  forfeits  to  the  people  of  this  state,  all  title  or  interest  in 
any  animal  used  with  his  privity  in  such  race  or  trial  of  speed, 
and  in  any  sum  of  money  or  other  property  betted  or  staked  upon 
the  result  thereof. 

A  b«t  among  several  persons  upon  the  event  of  a  race  of  their  horses, 
whereby  the  owner  of  the  winner  should  take  the  sweepstakes,  is  illegal  and 
void  as  a  wagering  contract.     CHbbans  v.   Oovemeur,  1  Den.  170 

The  fact  that  a  horse  race  is  to  take  place  on  an  authorized  race-course  does 
not  make  a  bet  upon  the  race  legal.  Ruckmanv.\Bryanj  1  Den.  840; RuckmMii 
V.  Piicfuyr,  1  N.  Y.  392. 

The  words  "  bet  or  stakes  '*  in  the  statute  which  prohibits  all  contests  of 
speed  of  animals  for  bets  or  stakes,  does  not  include  contests  of  speed  for 
prizes,  purses  or  premiums  as  those  terms  are  now  commonly  understood. 
Harru  v.  WkUe,  81  N.  Y.  582. 

It  is  not,  therefore,  unlawful  to  trot  or  race  horses  for  purses,  prizes  o^ 
premiums  at  any  place  where  by  statute  it  is  authorized,  or  to  contract  to  drive^ 
a  horse  at  a  trotting  race  at  such  a  place.     Id. 


CHAPTER  X. 

PAWNBBOKEB8. 


BBonoir  868.  Pawnbroking  without  a  license. 

854.  Refusing  to  exhibit  stolen  goods  to  owner. 

855.  Belling  before  time  to  redeem  has  expired  and  refusing  to  dit 

close  particulars  of  sale. 

§  353.  Pawnbroking  without  a  license.  —  A  person,  who 
carries  on  the  business  of  a  pawnbroker,  by  receiving  goods  in 
pledge  for  loans  at  a  rate  of  interest  above  that  allowed  by  law, 
except  by  virtne  of  a  license  from  a  mnnicipal  corporation  or 
other  anthority  empowered  to  grant  licenses  to  pawnbrokers,  ifl 
gnilty  of  a  misdemeanor. 

A  pawnbroker  is  one  whose  business  it  is  to  lend  money,  usually  in  small 
Boms  upon  pawn  or  pledge.    Bouv.  Diet. 
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§  354.  Befiisixig  to  exhibit  stolen  goods  to  owner. — A 

pawnbroker,  or  person  carrying  on  the  bnsinese  of  a  pawnbroker, 
or  a  junk  dealer,  who  having  received  any  goods  which  have  been 
embezzled  or  stolen,  refuses  or  omits  to  exhibit  them,  upon 
.demand,  during  the  usual  business  hours,  to  the  owner  of  said 
goods  or  his  agent  authorized  to  demand  an  inspection  thereof,  is 
guilty  of  a  misdemeanor. 

§  355.  Selling  before  time  to  redeem  has  expired,  and 
refusing  to  disclose  i)articulars  of  sale.  —  A  pawnbix>ker 
who  sells  any  article  received  by  him  in  pledge,  before  the  time 
to  redeem  the  same  has  expired,  or  who  willfully  refuses  to  dis- 
close the  name  of  the  purchaser,  and  the  price  received  hy  him 

for  any  article  received  by  him  in  pledge,  and  subsequently  sold, 
is  guilty  of  a  misdemeanor.  No  pawnbroker  shall  Uransact  any 
pawnbroking  business  or  advance  any  moneys  upon  goods  pawn^ 
or  received,  except  between  the  houra  of  seven  o'clock  A.  M.  and 
six  o'clock  p.  M.  on  week  days,  excepting  on  Saturday,  and  then 
only  between  the  hours  of  seven  o'clock  a.  m.  and  twelve  o'clock 
midnight,  nor  shall  any  business  be  transacted  by  pawnbrokers  as 
such  between  the  hours  of  twelve  o'clock  midnignt  on  Saturday 
and  seven  o'clock  A.  M.  on  Monday,  and  every  violation  of  these 
prohibitions  is  a  misdemeanor. 
In  effect,  as  amended,  Maj  16,  1898;  Laws  1898,  eh.  709. 


TITLE  XL 

OF   OTHER   OFFENSEa 

BBonoN  808.    Mlsoonduct  of  veterinary  sviKeoiis. 

867.  Acts  of  Intoxicated  physicians. 

868.  Willfully  poisoning  food,  etc. 

869.  Overloading  passenger  vessel. 
850a.  Offenses  against  navigation  law. 

850b.  Punishment  for  violation  of  navigation  law. 

860.  Unauthorized  pressure  of  steam. 

861.  Generation  of  unsafe  amount  of  steam. 
86S.    Mismanagement  of  steam  bdUers. 

868.     Fictitious  copartnership  names. 

868a.  Carrying  on  or  conducting  business  as  agent. 

868b.  Carrying  on  business  under  an  assumed  name. 

864.  Offenses  against  trade-marks. 

864a.  Selling  merchandise  marked,  etc., "  sterling  "  or  "  sterling  sUvor." 
864b.  Selling  merchandise  marked,  etc., ''  coin  "  or  "  coin  silver.** 
8641.  Unlawfully  marking  linen. 

865.  ''  Article  of  merchandise  "  defined. 

866.  '^Trade-mark'' defined. 

867.  ''AffLzing''  defined. 

868.  Trade-marks  deemed  "  counterfeited." 

860.  Refilling  or  seliing  stamped  mineral-water  bottlea. 

870.  Keeping  such  bottles  with  intent  to  refill  or  sell  them. 

871.  Search  for  bottles  kept  in  violation  of  law,  authorized. 
878.  Defacing^narks  upon  wrecked  property. 

878.  Floating  logs  or  defacing  marks  thereon. 

874.  Officer  unlawfully  detaining  wrecked  property. 

875.  Fraud  in  affairs  of  limited  partnership. 

876.  Solemnizing  unlawful  marriages. 

877.  Unlawful  confinement  of  idlocs,  insane  persons,  etc. 
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SaonoK  97B.  Taking  usury. 

87%.  Beconnning;  persons  discharged  upon  writ. 
880.  Concealing  persons  entitled  to  writ  of  deliverance- 
SSI.  Innkeepers  and  carriers  refusing  to  receive  guests  and  passengers. 
88S.  Frauds  on  hotel  keepers. 
888.  Protecting  civil  and  public  rights. 

888a.  R^ulation  of  bicycle  races  and  other  contests  of  jkill,  ^c 

888a.  Discrimination,  when  prohibited. 

884.  Acrobatic  exhibitions. 

884a.  Contracts  in  relation  to  Indian  lands. 

884b.  Unlawful  dealing  in  convict-made  goods. ' 

884c  Elevator  charges. 

884d.  Domestic  commerce  law. 

S84e.  Unlicensed  peddlers. 

S84f .  Failure  to  furnish  statistics  to  commissioner  of  labor. 

884g.  Refusal  to  admit  inspector  to  mines  and  quarries,  etc. 

884n.  Hours  of  labor  to  be  required. 

8841  Payment  of  wages. 

884J.  Failure  to  furnish  seats  for  female  employees. 

884k.  No  fees  to  be  charged  for  services  rendered  by  free  public  employment 

bureaus. 

8841.  Violations  of  provisions  of  labor  law. 
884m.  Illegal  practice  of  horseshoeing. 
884m.  Notes  given  for  patent  rights. 

884n.  Notes  ^ven  for  speculative  consideration. 

884o.  Fraudulent  entries  and  practices  in  contests  of  speed. 

884p.  Issue  of  trading  stamps  and  other  devices. 

§  356.  Misconduct  of  yeterinary  surg^eons. —  A  person  who 

presents  to  a  county  clerk  for  registration  as  a  practitioner  of  yeterinary  medi- 
cine or  sucgery  any  diploma  or  certificate  fraudulently  obtained  or  practices 
yeterinary  meaicine  and  surgery  without  complying  with  or  contrary  to  law, 

is  guilty  of  a  misdemeanor.    This  section  shall  not  be  construed  to  prohibit 

students  from  prescribing  under  the  superyision  of  preceptors,  or  to  prohibit 

gratuitous  services  in  case  of  emergency  or  the  services  of  an  authorizeci 

practitioner  of  a  neighboring  state  when  incidentally  called  into  requisition. 

Former  section  repealed,  Laws  1887,  chap.  647,  S  0.  Present  section  added,  Laws  1898, 
chap.  602;  takes  effect  Oct.  1, 1808. 

See  Peopfo  v.  Nice,  8  N.  Y.  Cr.  Rep.  61;  84  Hun,  908;  Wiel  v.  Cawlea,  46  id.  808;  People  v. 
Iktlda,  7  N.  Y.  Cr.  Rep.  1,  4,  note;  4  Id.  180. 

§  357.  Acts  of  intoxicated  physicians. —  A  physician  or 
surgeon,  or  person  practicing  as  such,  who,  being  in  a  state  of 
intoxication,  administers  any  poison,  drug  or  medicine,  or  does 
any  other  act,  as  a  physician  and  surgeon,  to  another  person  by 
which  the  life  of  the  latter  is  endangered,  or  his  health  seriously 
affected,  is  guilty  of  a  misdemeanor. 

As  to  liability  where  death  ensues,  see  §  200,  aTite. 

§  358.  Willfully  poisoning:  food,  etc. —  A  person  who  will- 
fully mingles  poison  with  any  food,  drink  or  medicine,  intended 
or  prepared  for  the  use  of  human  beings,  and  a  person  who  will- 
fully poisons  any  spring,  well  or  reservoir  of  water,  is  punishable 
by  imprisonment  in  a  state  prison  not  exceeding  ten  years,  or  in 
a  county  jail  not  exceeding  one  year,  or  by  a  ime  not  exceeding 
five  hundred  dollars,  or  both  such  tine  and  imprisonment. 

Crimes  against  public  health  are  such  as  endanger  the  physical  health  of 
the  people  at  large,  such  as  polluting  streams.    6  &nd.  726. 

Or  fountains.     8  N.  H.  203;  37  Ala.  123. 

Or  rendering  water  unwholesome,  corrupt  or  unfit  for  use.  8  N.  H.  203;  6 
Car.  &  P.  292;  4  Up.  Can.  q.  B.  158. 

Any  acts  or  omissions  which  are  liable  to  generate  disease  or  communicate 
disease  is  an  indictable  offense.  3  Hill,  479;  35  Iowa,  570;  8  N.  H.  203;  15 
Wend.  397. 
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§  369.  Oyerloading:  passeng^er  vessel. —  A  person  navigating 
a  vessel  for  gain,  who  willfully  or  negligently  receives  so  many 
passengers,  or  such  a  (iiiantity  of  other  lading,  on  board  the  ves- 
sel that  bv  means  thereof  it  sinks  or  is  overset  or  injured,  and 
thereby  the  life  of  a  human  being  is  endangered,  is  guilty  of  a 
misdemeanor. 

As  to  liability  where  human  beiug  killed,  see  §  197,  ante. 

§  359a.  Offenses  ag^ainst  the  nayig^ation  law. —  Any  person 
having  the  charge,  command  or  control  of  a  steamboat  or  vessel 
who, 

1.  Permits  a  line  used  for  the  purpose  of  landing  or  receiving 
passengers,  to  be  attached  in  any  way  to  the  machinery  of  any 
steamboat,  or  permits  a  small  boat  used  for  the  purpose  of  land- 
ing or  receiving  passengers  to  be  hauled  by  means  of  such 
machinery ;  or, 

2.  Carries  or  permits  a  steamboat  to  carrv  a  greater  number  of 
passengers  than  is  stated  in  the  certificate  oi  sucn  steamboat  issued 
under  the  navigation  law ;  or, 

3.  Wilfully  violates  any  of  the  provisions  of  section  eleven  of 
the  navigation  law,  relating  to  the  sailing  rules ;  or, 

4.  Neglects  to  carry  and  show  on  a  vessel  the  lights  required  by 
section  twelve  of  the  navigation  law ;  or, 

5.  Neglects  to  carry  on  a  vessel  the  life  boats  and  life  pre- 
servers required  by  sections  fourteen  and  fifteen  of  the  navigation 
law;  or, 

6.  Neglects  to  carr^  on  a  vessel  the  steam  fire  pump  required 
by  section  thirteen  ot  the  navigation  law ;  or, 

7.  Intentionally  loads  or  obstructs  or  causes  to  be  loaded  or 
obstructed  in  any  way  the  safety  valve  of  the  boiler  of  any  steam- 
boat or  naphtha  launch,  or  employs  any  other  means  or  device 
whereby  tne  boiler  of  such  vessel  may  be  subjected  to  a  greater 
pressure  than  is  allowed  by  the  inspectors'  certificate,  or  inten- 
tionally deranges  or  hinders  the  operation  of  any  machinery  or 
device  employed  to  denote  the  stage  of  the  water  or  steam  in  any 
boiler  or  to  give  warning  of  approaching  danger,  or  intentionally 
permits  the  water  to  fall  below  the  prescribed  low  water  limit  of 
the  boiler ;  or, 

8.  Acts  or  permits  another  person  to  act  as  officer  of  a  vessel 
without  having  the  license  required  by  section  seventeen  of  the 
navigation  law,  except  as  permitted  by  the  provisions  of  section 
thirty  of  the  navigation  law ;  or, 

9.  Uses  or  permits  to  be  used  in  lamps,  lanterns  or  other  lights, 
on  a  vessel,  any  oil  which  will  not  stand  a  fire  test  of  at  least 
three  hundred  degrees  Fahrenheit;  or, 

10.  After  employing  a  steam  vessel  for  towing,  receives  any 
commission  or  compensation  for  orders  given  to  the  owner,  cap- 
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tain  or  agent  of  any  vessel  for  towage ;  or  interferes  with  or  hin- 
ders any  such  owner,  captain  or  agent,  while  in  the  prosecution  of 
his  business ;  or, 

11.  Neglects  to  cause  the  dampers  in  the  pipes  or  chimneys  of 
a  steamboat  to  be  closed,  or  to  otherwise  prevent  the  escape  of 
sparks  and  coals  therefrom  while  passing  near  any  of  the  villages 
or  cities  situated  on  the  Hudson  river,  or  while  landing  or  receiv- 
ing passengers  or  freight,  or  while  lying  at  the  docks  or  wharves 
thereof. 

Is  guilty  of  a  misdemeanor. 

Added  by  chap.  584  of  1897.     In  effect  May  19,  1897. 

§  359b.  A  person  who  violates  any  other  provision  of  the  naviga- 
tion law  for  which  no  other  punishment  is  prescribed  is  guilty  of 
a  misdemeanor. 

Added  by  chap.  584  of  1897.    In  effect  May  19,  1897. 

§  360.  Unauthorized  pressure  of  steam. —  A  person  who 
appUes,  or  causes  to  be  applied,  to  a  steam  boiler  a  higher  pres- 
sure of  steam  than  is  allowed  by  law,  or  by  the  inspector,  officer 
or  person  authorized  to  limit  the  pressure  of  steam  to  be  applied 
to  such  boiler,  is  guilty  of  a  misdemeanor. 

Qross  carelessness,  resulting  in  injury  to  others,  is  criminal,  even  if  the  act 
done  be  la^vful.     II  Humph.  159;  4  Mason.  505;  4  Gar.  &  P.  398. 

Acts  of  omission,  as  well  as  commission,  may  be  criminal.  2  Blatchf.  628; 
4  Cox  C.  C.  449. 

So,  also,  as  to  the  officer  of  the  steamboat  through  whose  negligence  the 
explosion  takes  places.     5  McLean,  242;  People  v.  Jenki'M,  1  Hill,  469. 

Carriers  of  passengers  on  Sunday  not  protected  from  liability  for  negli- 
gence.    Landers  v.  StaUn  I.  R,  Co.,  13  Abb.  (N.  S.)  338. 

§  361 .  Generation  of  unsafe  amount  of  steam. —  A  captain 
or  other  person  having  charge  of  the  machinery  or  boiler  of  a 
steamboat  used  for  the  conveyance  of  passengers,  in  the  waters 
of  this  state,  who  from  ignorance  or  gross  neglect,  or  for  the 
purpose  of  increasing  the  speed  of  the  ooat,  creates,  or  causes  to 
be  created,  an  undue  and  unsafe  pressure  of  steam,  is  guilty  of  a 
misdemeanor. 

See  Landers  v.  Railroad  Co.,  13  Abb.  878;  People  v.  Jenkins,  1  Hill,  467. 

§  362.  Mismanag^ement  of  steam  boilers. —  An  engineer  or 
other  person  having  charge  of  a  steam  boiler,  steam  engine,  or 
other  apparatus  for  genemting  or  employing  steam,  employed  in 
a  railway,  manufactory,  or  other  mechanical  works,  who,  willfully 
or  from  ignorance  or  gross  neglect,  creates  or  allows  to  be  created 
such  an  undue  quantity  of  steam  as  to  burst  the  boiler,  engine  or 
apparatus,  or  cause  any  other  accident  whereby  human  life  is 
endangered,  is  guily  of  a  misdemeanor. 

See  §  198,  ante. 
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Where  a  man  appointed  to  tend  a  steam  engine  of  a  colliery  left  it  in  charge 
of  an  incompetent  person  and  deatU  ensued,  he  is  guily  of  manslaughter.  4 
Cox  C.  C.  449;  3  Car.  &  K.  133. 

§  363.  Fictitious  copartnership  names. —  A  person  who 
transacts  business,  using  the  name,  as  partner,  of  one  not  inter- 
ested with  him  as  partner,  or  using  the  designation  "  and  com- 
pany," or  "  &  Co."  when  no  actual  partner  or  partners  are  repre- 
sented thereby,  is  guilty  of  a  misdemeanor.  But  this  section 
does  not  apply  to  any  case,  where  it  is  specially  prescribed  by 
statute  that  a  partnership  name  may  be  continued  in  use  by  a  suc- 
cessor, survivor,  or  other  person. 

§  363a.  Carrying  on  or  conducting  business  as  agent — 

1.  Any  person  now  carrying  on  or  conducting  a  general  mercantile 
or  manufacturing  business  within  this  State,  or  hereafter  com- 
mencing such  business  at  or  in  a  fixed  location,  as  agent  or 
manager  for  another  or  others,  sliall,  within  thirty  days  after  the 
passage  of  this  act,  or  the  commencement  of  such  business,  file  a 
sworn  statement,  verified  by  such  agent  and  principal  or  princi- 
pals, in  the  county  clerk's  office  of  the  county  within  which  said 
business  is  carried  on,  stating  the  nature  of  tlie  business  and  the 
full  name  and  residence  of  such  principal  or  principals. 

2.  Any  person  or  persons,  principal  or  principals,  may  be  relieved 
from  all  liability  for  the  future  act  of  such  agent  or  manager  by 
filing  in  the  office  of  the  county  clerk  where  the  original  state- 
ment appointing  such  agent  or  manager  is  filed,  a  statement 
revoking  such  agent  or  managership,  to  take  effect  ten  days  after 
the  filing  thereof ;  provided  he  shall,  at  or  before  the  date  of  such 
filing  serve  either  personally  or  by  mail,  in  the  manner  prescribed 
by  tlie  code   of  civil  procedure  for  service  of  papers  in   civil 

^  actions,  a  copy  of  such  revocation  .statement  on  each  person  or 
'firm  with  whom  such  principal  shall  have  transacted  any  business 
through  such  agent  or  manager  within  six  months  previous  to  such 
filing.  But  failure  to  make  service  of  such  statement  shall  not 
invalidate  such  revocation  except  as  to  persons  not  so  served,  said 
statement  to  be  acknowledged  before  an  oflicer  authorized  to  take 
acknowledgments  of  deeds  and  to  be  published  in  at  least  three 
consecutive  issues  of  the  newspaper  published  in  the  county  and 
nearest  to  the  place  where  the  business  of  said  agent  or  manager 
is  carried  on  ;  but  if  no  newspaper  is  published  in  said  county, 
then  said  statement  shall  be  published  in  the  newspaper  published 
nearest  to  the  place  where  sucli  business  shall  be  carried  on. 

3.  The  county  clerk  shall  keep  a  register  of  the  names  of  such 
agents  in  alphabetical  order,  and  of  their  principals,  for  which 
registering  and  filing  lie  shall  receive  a  fee  of  one  dollar ;  and 
copies  of  such  certificate  and  registry  certified  by  him  and  the 
afiidavit  of  such  publication,  shall  be  evidence. 

4.  Any  person  or  persons  failing  to  make  and  file  the  statement 

required  bv  the  first  paragraph  of  this  act,  as  therein  required, 

shall  be  guilty  of  a  misdemeanor. 

Addea,  jjhws  1893,  chap.  708;  took  effect  May  16,  1893. 

Subd.  2,  amended;  Laws  1895,  chap.  890;  in  effect  Sept.  1,  1895. 
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See  (y  Toole  v.  Garvin,  1  Hun,  »2;  Sicords  v.  Owens,  43  How.  176;  Cohn  v. 
GotUehalk,  16  State  Rep.  818;  Wood  v.  i?n«  Ep.  Co.,  72  N.  Y.  196;  Barron  v. 
r<>«^,  35  State  Hep.  380;  Bosenheim  v.  BosenfUld,  87  id.  551. 

§  363b.  Carrying  on  business  under  an  assumed  name. — 

1.  No  person  or  persons  shall  hereafter  carry  on  or  conduct  or 
transact  business  in  this  state  under  any  assumed  name,  or  under 
any  designation,  name  or  style,  corporate  or  otherwise,  other 
than  the  real  name  or  names  of  the  individual  or  individuals  con- 
ducting or  transacting  such  business,  unless  such  person  or  per- 
sons shall  iile  in  the  office  of  the  clerk  of  the  county  or  counties 
in  which  such  person  or  persons  conduct,  or  transact,  or  intend 
to  conduct  or  transact  such  business,  a  certificate  setting  forth  the 
name  under  which  such  business  is,  or  is  to  be,  conducted  or  trans- 
acted, and  the  true  or  real  full  name  or  names  of  the  person  or 
persons  conducting  or  transacting  the  same,  with  the  postoffice 
address  or  addresses  of  said  person  or  persons.  Said  certificate 
shall  be  executed  and  duly  acknowledged  by  the  person  or  per- 
sons  so  conducting,  or  intending  to  conduct  said  business. 

2.  Persons  now  conducting  such  bnsine^  under  an  assumed 
name,  or  under  any  such  designation  referred  to  in  subdivison 
one,  shall  file  such  certificate  as  hereinbefore  prescribed,  within 
thirty  days  after  this  act  shall  take  effect,  and  persons  hereafter 
conducting  or  transacting  business  as  aforesaid  shall,  before  com- 
mencing said  business,  file  such  certificate  in  the  manner  herein- 
before prescribed. 

3.  The  several  county  clerks  of  this  state  shall  keep  an  alpha- 
betical index  of  all  persons  filing  certificates,  provided  for  herein 
and  for  the  indexing  and  filing  of  such  certificates,  they  shall 
receive  a  fee  of  twenty-five  cents.  A  copy  of  such  certificate 
dulv  certified  to  by  the  county  clerk  in  whose  office  the  same 
shall  be  filed  shall  be  presumptive  evidence  in  all  courts  of  law 
in  this  state  of  the  facts  therein  contained. 

4.  This  act  shall  in  no  way  affect  or  apply  to  any  corporation 
duly  organized  under  the  laws  of  this  state,  or  to  any  corpora- 
tion organized  under  the  laws  of  any  other  state  and  lawfully 
doing  business  in  this  state,  nor  shall  this  act  be  deemed  or  con- 
strued to  prevent  the  lawful  use  of  a  partnership,  name  or  desig- 
nation, provided  that  such  partnership  name  or  designation  shall 
include  tlie  true  or  real  name  of  at  least  one  of  such  persons 
transacting  such  business. 
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6.  Any  person  or  persons  carrying  on,  conducting  or  transact- 
ing business  as  aforesaid,  who  shall  fail  to  comply  with  the  pro- 
Tisions  of  this  act,  shall  l^e  guilty  of  a  misdemeanor. 

New.    Added  by  chap.  216,  Laws  1900;  in  effect  September  1,  1900. 

§  364.  Offenses  against  trade-marks.— A    person  who, 

knowingly,  ia  a  case  whurc  provision  for  the  punishment  of  the 
offense  is  not  otherwise  specially  made  by  statute : 

1.  Falsely  makes  or  counterfeits  a  trade-mark  ;  or, 

2.  Affixes  to  any  article  of  merchandise,  a  false  or  counterfeit 
trade-mark,  knowing  the  same  to  be  false  or  counterfeit,  or  the 
genuine  trade-mark,  or  an  imitation  of  the  trade-mark  of  another 
without  the  latter's  consent;  or, 

3.  Sells,  or  keeps  or  offers  for  sale  an  article  of  merchandise, 
to  which  is  affixed  a  false  or  counterfeit  trade-mark,  or  the  genu- 
ine trade-mark,  or  an  imitation  of  the  trade-mark  of  another* 
without  the  latter's  consent ;  or, 

4.  Has  in  his  possession  a  counterfeit  trade-mark,  knowing  it 
to  be  counterfeit,  or  a  die,  plate,  brand,  or  other  thing  for  the 
purpose  of  falsely  making  or  counterfeiting  a  trade-mark;  or, 

5.  Makes  or  sells,  or  offers  to  sell  or  dispose  of,  or  has  in  his 
possession  with  intent  to  sell  or  dispose  of,  an  article  of  merchan- 
dise with  such  a  trade-mark  as  to  appear  to  indicate  the  quantity, 
quality,  character,  place  of  manufacture  or  production,  or  persons 
manufacturing  or  producing  the  article,  but  not  indicating  it 
truly ;  or, 

6.  Who  knowingly  sells,  offers  or  exposes  for  sale,  any  goods 
whicli  are  represented  in  any  manner,  by  word  or  deed,  to  be  the 
manufacture  or  product  of  any  person,  firm  or  corporation,  other 
than  himself,  unless  such  goods  arc  contained  in  the  original 
packages  and  under  the  labels,  marks  or  names  placed  thereon, 
by  the  manufacturer  who  is  entitled  to  use  such  marks,  names, 
brands  or  trade-marks;  or, 

7.  Who  shall  sell  or  shall  expose  for  sale  any  goods  in  bulk,  to 
which  no  label  or  trade-mark  shall  be  attached,  and  shall  by  rep- 
resentation, name  or  mark  written  or  printed  thereon,  represent 
that  such  goods  are  the  ])roduction  or  manufacture  of  a  person 
who  is  not  the  manufacturer ; 

Is  guilty  of  a  misde!)ieanor. 

See  People  v.  Molins,  7  N.  Y.  Cr.  Rep.  51;  People  v.  Fitther,  50  Hun,  552. 
A  trademark  is  a  subject  of  forgery  1  Wliart.  Criiu.  Law  (8th  ed.),  §  690;  8 
fin.ss.  Cr. ,  §  704. 
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§  364a.  Offenses  against  marking,  et  cetera,  words  '^  sil- 
ver/* "sterling  silver"  or  "solid  silver." — Any  person, firm, 
corporation  or  association,  who  makes  or  sells,  or  oflFers  to  sell  or 
dispose  of,  01:  has  in  his,  her  or  its  possession  with  intent  to  sell 
or  dispose  of,  any  article  of  merchandise  marked,  stamped  or 
branded  with  the  words  "  sterling  "  or  "  sterling  silver,"  or  incased 
or  inclosed  in  any  box,  package,  cover  or  wrapper,  or  otherwise 
prepared  for  sale  or  disposition,  having  thereupon  any  engraving 
or  printed  label,  stamp,  imprint,  mark  or  trade  mark,  indicating 
or  denoting  by  such  marking,  stamping,  branding,  engraving  or 
printing  that  such  article  is  silver,  sterling  silver,  or  solid  silver, 
unless  nine  hundred  and  twenty-five  one-thousandths  of  the  com- 
ponent parts  of  the  metal  of  which  the  said  article  is  manufac- 
tured is  pure  silver,  is  guilty  of  a  misdemeanor. 

As  amended  by  Laws  1808.  chap.  880.    In  effect  April  20,  1898.    (See,  also, 
Laws  1898,  chap.  331,  post,  p.  852.) 

§  364b.  Unlawfully  marking  merchandise  ''  coin  "  or  '^  coin 
silver.** — Any  person,  firm,  corporation  or  association  who  makes 
or  sells,  or  offers  to  sell  or  dispose  of,  or  has  in  his,  her  or  its  pos- 
session witli  intent  to  sell  or  dispose  of,  any  article  of  merchandise 
marked,  stamped  or  branded  with  the  words  "  coin  •'  or  "  coin 
silver,"  or  incased  or  inclosed  in  any  box,  package,  cover  or  wrap- 
per, or  other  thing  in,  by  or  with  which  the  said  article  is  packed, 
inclosed  or  otherwise  prepared  for  sale  or  dibposition,  having  there- 
upon any  engraving  or  printed  label,  stamp,  imprint,  mark  or 
trade  mark,  indicating  or  denoting  by  such  marking,  stamping, 
branding,  engraving  or  printing  that  such  article  is  coin  or  coin 
silver,  unless  nine  hundred  one-thousandths  part*  of  the  com- 
ponent parts  of  the  metal  of  which  the  said  article  is  manufac- 
tured is  pure  silver,  is  guilty  of  a  misdemeanor. 

As  amended  by  Laws  1898,  chap.  830.    In  effect  April  20,  1898.    (See,  also. 
Laws  1898,  chap.  881,  post,  p.  852.) 

§  364c.  Unlawfully  marking  metals  soldered  together 
"sterling"  or  "sterling  silver.** — Any  person,  firm,  corpora- 
tion or  association  who  makes  or  sells,  or  offers  to  sell  or  dispose 
of,  or  has  in  his,  her  or  its  possession  with  intent  to  sell  or  dis- 
pose of,  any  article  of  merchandise,  whose  component  parts  are 

*  So  in  original. 
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made  of  the  same  metal  soldered  together,  which  article  is  marked, 
stamped  or  branded  with  the  words  "  sterling"  or  "sterling  sil- 
ver," unless  all  of  said  component  parts  shall  contain  not  less  than 
nine  hundred  and  twenty-five  one-thousandths  parts  of  pure  silver, 
is  guilty  of  a  misdemeanor. 

Added  by  Laws  1808,  chap.  880.    In  effect  April  20,  1806.    (See,  also.  Laws 
1898,  cbap.  381,  post,  p.  852.) 

*  §  364d.  Unlawfully  marking:   metals  soldered    tog:ether 

with  "coin**  or  "coin  silver.** — Any  person,  firm,  corporation 

or  association  who  makes  or  sells,  or  offers  to  sell  or  dispose  of, 

or  has  in  his,  her  or  its  possession  with  intent  to  sell  or  dispose 

of,  any  article  of  merchandise,  whose  component  parts  are  made 

of  the  same  metal  soldered  together,  which  article  is  marked, 

stamped,  or  branded  with  the  words  "  coin "  or  "  coin  silver," 

unless  all  of  said  component  parts  shall  contain  not  less  than 

nine  hundred  one-thousandths  parts  of  pure  silver,  is  guilty  of  a 

misdemeanor. 

Added  by  Laws  1898,  chap.  880.     In  effect  April  20,  1888.    (See,  also.  Laws 
1808,  chap.  881,  post,  p.  352.) 

§  364e.  Unlawfully  marking:  metal  mounting's  **  sterling: " 
or  ''sterling  silver."  —  Any  person,  firm,  corporation  or  asso- 
ciation who  makes  or  sells,  or  offers  to  sell  or  dispose  of,  or  has 
in  his,  her  or  its  possession  with  intent  to  sell  or  dispose  of,  any 
article  of  merchandise  comprised  of  leather,  shell,  ivory,  celluloid, 
pearl,  glass,  porcelain,  pottery,  steel,  or  wood  to  which  is  applied 
or  attached  a  metal  mounting  marked,  stamped  or  branded  with 
the  words  "  sterling  "  or  "  sterling  silver,"  unless  said  applied  or 
attached  metal  mounting  shall  contain  not  less  than  nine  hundred 
and  twenty-five  one-thousandths  parts  of  pure  silver,  is  guilty  of 
a  misdemeanor. 

Added  by  Laws  1898,  chap.  880.    In  effect  April  20,  1898.    (See,  also.  Laws 
898,  chap.  881,  post,  p.  852.) 

§  364f.  Unlawfully  marking  metal  mountings  **  coin  "  or 
"  coin  silver." —  Any  person,  firm,  corporation  or  association  who 
makes  or  sells,  or  offers  to  sell  or  dispose  of,  or  has  in  his,  her  or 
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its  possession  with  intent  to  sell  or  dispose  of,  any  article  of  mer- 
chandise comprised  of  leather,  shell,  ivory,  celluloid,  pearl,  glass, 
porcelain,  pottery,  steel,  or  wood  to  which  is  applied  or  attached 
a  metal  mounting  marked,  stamped  or  branded  with  the  words 
"  coin "  or  "  coin  silver,"  unless  said  applied  or  attached  metal 
mounting:  shall  contain  not  less  thaA  nine  hundred  one-thousandths 
parts  of  pure  silver,  is  guilty  of  a  misdemeanor. 

Added  by  Laws  1898,  chap.  SaO.    In  effect  April  20,  1898.    (See,  also.  Laws 
1898,  chap.  831,  post,  p.  352.) 

§  364g.  Unlawfully  marking  watch  cases,  etc., ''  sterling  *' 
or  "sterling  silver/* — Any  person,  firm,  corporation  or  asso- 
ciation who  makes  or  sells,  or  oSers  to  sell  or  aispose  of,  or  has 
in  his,  her  or  its  possession  with  intent  to  sell  or  aispose  of,  any 
article  of  merchandise  comprised  of  works  or  movements  and  a 
case  or  covering  applied  or  attached  thereto,  wholly  or  partly  con- 
cealing said  works  or  movements  marked,  stamped  or  branded 
witli  the  words  "sterling"  or  "sterling  silver"  unless  said  case  or 
covering  shall  contain  not  less  than  nine  hundred  and  twenty-five 
one-thousandths  parts  of  pure  silver,  is  guilty  of  a  misdemeanor. 

Added  by  Laws  1898,  chap.  380.    In  effect  April  20,  1898.    (See,  also.  Laws 
1898,  chap.  331,  post,  p.  352.) 

§  364h.  Unlawfully  marking  watch  cases,  etc.,  "coin''  or 
"  coin  silver." —  Any  person,  firm,  corporation  or  association 
who  makes  or  sells,  or  offers  to  sell  or  dispose  of,  or  has  in  his, 
her  or  its  possession  with  intent  to  sell  or  dispose  of,  any  article 
of  merchandise  comprised  of  works  or  movements  and  a  case  or 
covering  applied  or  attached  thereto,  wholly  or  partially  conceal- 
ing said  works  or  movements  marked,  stamped  or  branded  with 
the  words  "  coin  "  or  "  coin  silver  "  unless  said  case  or  covering 
shall  contain  not  less  than  hundred  one-thousandths  parts  of 
pure  silver,  is  guilty  of  a  misdemeanor. 

Added  by  Laws  1898,  chap.  330.     In  effect  April  20, 1898.     (See,  also,  Laws 
1898,  chap.  331,  post,  p.  352.) 

§  364i.  Unlawfully  marking  linen. —  Any  person,  firm,  corpo- 
ration or  association  who  makes  or  sells  or  oners  to  sell  or  dispose 
of,  or  has  in  his,  her,  or  its  possession  with  intent  to  sell  or  dis- 
pose of,  any  collars  or  cuffs  marked,  stamped,  or  branded  with 
the  words  "  linen  "  "  pure  linen  "  or  "  all  Imen  "  or  incased  or 
enclosed  in  any  box,  package,  cover  or  wrapper  or  other  thing  in, 
by  or  with  which  the  said  article  is  packed,  enclosed  or  otherwise 
prepared  for  sale  or  disposition,  havmg  thereupon  any  engraving 
or  printed  label,  stamp,  imprint,  mark,  or  trade  marK,  indicating 
or  denoting  by  such  marking,  stamping,  branding,  engraving  or 
printing,  that  such  article  is  "  linen,"  "  pure  linen,"  or  "  all  linen," 
unless  the  material  of  which  the  said  collars  or  cuffs  are  manu- 
factured contains  at  least  one  fold  or  ply  which  has  a  flax  thread 
in  both  its  warp  and  filling,  is  guilty  of  a  misdemeanor. 
New.    Added  by  chap.  586,  Laws  1900;  in  effect  October  1,  1900. 
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§365.  "Article  of  merohandite "  defined ^The  ezpras- 

Bion  '^  article  of  merchandise,"  as  used  in  this  title,  signifies  any 
goods,  wares,  work  of  art,  commodity,  compound,  mixture  op 
other  preparation  or  thing,  which  may  be  lawfully  kept  or  offered 
for  sale. 

§  366.  "  Trade-mark  "  defined.— A  "  trade-mark  "  is  a  mark 
used  to  indicate  the  maker,  owner  or  s  Her  of  an  article  of  mer- 
chandise, and  includes,  among  other  things,  any  name  of  a  person 
or  corporation,  or  any  letter,  word,  device,  emblem,  figure,  seal, 
stamp,  diagram,  brand,  wrapper,  ticket,  stopper,  label  or  other 
mark,  lawfully  adopted  by  him,  and  usually  affixed  to  an  article 
of  merchandise  to  denote  that  the  same  was  imported,  mana- 
factured,  produced,  sold,  compounded,  bottled,  packed  or  other- 
wise prepared  by  him ;  and  also  a  signature  or  mark,  used  or 
commonly  placed  by  a  painter,  sculptor  or  other  artist,  upon  a 
painting,  drawing,  engraving,  statue  or  other  work  of  art,  to  in- 
dicate that  the  same  was  designed  or  executed  by  him. 

See  U.  S.  R.  S.  (2d  ed.),  §§  4937-4947;  6  Wait's  Act.  and  Def.  27,  28;  8  Alb. 
L.  J  148;  Moak'B  UnderhiU  Torts,  612;  4  Lawson's  Rights,  Remedies  and 
Practice,  §  1638. 

A  person  cannot  acquire  a  trade-mark  in  a  genuine  name  of  a  particular  arti- 
cle of  merchandise,  e.  g,,  **  Schnapps."  Wolfe  v.  Burke,  7  Lans.  161;  reversed 
on  other  grounds,  66  N.  Y.  116. 

Words,  marks,  or  devices,  which  do  not  denote  the  goods  or  property  or 
particular  place  of  business  of  a  person,  but  only  the  nature,  kind  or  quality 
of  the  goods  in  which  he  deals,  cannot  be  appropriated  as  his  exclusive  trade- 
mark. Stokes  V.  Landgraff,  17  Barb.  608;  Amoskeag  Manuf.  Co.  v.  Spear,  2 
Sandf.  599;  Cartcin  v.  Daly,  7  Bosw.  222;  Bininger  v.  Wattles,  28  How.  206. 

No  person  can  acquire  an  exclusive  right  to  the  use  of  words  to  denote  the 
name  of  the  article  sold  by  him,  if  in  their  ordinary  acceptation  they  designate 
the  same  or  a  similar  article.  Wolfey,  Goulard,  18  How.  64;  Totcnv.  SteUon, 
8  Daly.  53;  5  Abb.  Pr.  218;  Caswell  y.  Davis,  58  N.  Y.  223;  Cook  v.  Starkufeather, 
18  Abb.  (N.  S.)  392;  Coruin  v.  Daly,  7  Bosw.  222. 

A  manufacturer  cannot  have  the  exclusive  right  to  the  manner  of  putting 
np  his  goods  for  sale.     Fal>er  v.  Faber,  49  Barb.  357;  8  Abb.  (N.  S.)  115. 

A  person  may  acquire  a  trade-mark  in  the  use  of  a  common  word  to  desig- 
nate a  particular  style  of  goods  manufactured  by  him.  Meserole  v.  Tynt>erg, 
86  How.  141;  4  Abb.  (N.  S.)  410.  See  ReUett  v.  Carlier,  61  Barb.  486;  11  Abb. 
(N.  S.)  186. 

What  is  sufficient  to  establish  plaintiff's  right  to  the  exclusive  use  of  an  ar- 
bitrary device  as  a  trade-mark.    Popham  v.  Wile&x,  6  J.  &  Sp.  274. 

New  words,  or  compounds  of  those  previously  in  use,  may  be  protected  aa 
trade-marks.     CasuoeU  v.  Davis,  4  Abb.  (N.  S.)  6;  86  How.  76. 
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The  new  use  of  a  word  will  be  protected  as  a  trade-mark .  Meserole  ▼.  Ti/n- 
lerg,  4  Abb.  (N.  S.)  410;  36  How.  14. 

The  use  of  the  name  of  the  place  where  an  article  is  manufactured  maj  be  used 
as  an  exclusive  trade  mark.  Newman  v,  Alvord,  49  Barb.  588;  85  How.  108; 
61  N.  Y.  189. 

A  geographical  nam?,  as  a  rule,  cannot  be  used  as  a  trade-mark.  Lea  v. 
Wolf,  1  S.  C.  626;  15  Abb.  (N.  S.)  1;  46  How.  157;  OUndon  Iron  W(yrksY. 
UhUr,  75  Penn.  St.  467. 

The  number  308  used  by  a  manufacturer  of  pens  on  his  pens  and  boxes  will 
be  protected.     OiUott  v    Esterbrook,  48  N.  Y.  374. ' 

The  words  "  Congrese  water  "  is  a  valid  trade-mark.  Congrees  and  Bhnp,  Co. 
▼.  High  Rock  Cong.  Spfing  Co.,  45  N.  Y.  291;  6  Am.  Rep.  82.  ''Magnetic 
Balm."  Smith  v.  Sixbury,  25  Hun,  232.  "  Pride  Cigars."  Hier  v.  Abrahams, 
82  N.  Y.  519. 

A  person  cannot  ac()  a'  /e  a  trade-mark  in  his  own  name,  so  as  to  enjoin  another 
of  the  same  name  im  pressing  it  upon  his  goods.  Faber  v.  Faber,  49  Barb.  357; 
8  Abb.  (N.  S.)  115;  IVolfe  v.  Burke,  7  Lans.  151;  Meneely  v.  Meneely,  1  Hun, 
867;  62  N.  Y.  427;  Phelan  v.  Collender,  6  Hun.  244.  See  8  Alb.  L.  J.  100; 
Ifertdan  Co.  v.  Parker,  89  Conn.  450;  12  Am.  Rep.  410;  Helmbold  y.  Helmbold 
Manuf,  Co.,  58  How.  Pr.  453. 

The  proprietor  of  a  hotel  has  a  trade-mark  in  the  name  of  his  house.  Houh 
ard  V.  ffenriqttes,  3  Sandf.  725. 

Words  belonging  to  the  general  public,  which  truly  describe  a  known  pro- 
duct, cannot  be  exclusively  used  as  a  trade-mark.  Helmbold  v.  Helmbold 
Manuf.  Co.,  53  How.  453. 

The  words  "  Gold  medal  "  on  a  wrapper  not  valid.  Taylor  v.  Oilliee,  59  N. 
Y.  331. 

Where  a  theater  has  acquired  a  particular  name,  as  "  Booth's  Theater,"  the 
continued  use  of  the  same  will  not  be  enjoined.     Booth  v.  Jarrett,  52  How.  169 

§  367.  <' Affixing"  defined.— A  trade-mark  is  deemed  to  be 
affixed  to  an  article  of  merchandise  when  it  is  placed,  in  any  man* 
ner,  in  or  upon,  either 

1.  The  article  itself;  or, 

2.  A  box,  bale,  barrel,  bottle,  case,  cask  or  other  vessel  or 
package,  or  a  cover,  wrapper,  stopper,  brand,  label  or  other  thing, 
in,  by  or  with  which  the  goods  are  packed,  inclosed  or  otherwise 
prepared  for  sale  or  disposition. 

§  368.  Trade-marks    deemed     '<  counterfeited." — An 

^  imitation  of  a  trade-mark  "  is  that  which  so  far  resembles  a  gen- 
uine trade-mark  as  to  be  likely  to  induce  the  belief  that  it  is  gen- 
uine, whether  by  the  use  of  words  or  letters,  similar  in  appearance 
or  in  sound,  or  by  any  sign,  device  or  other  means  whatsoever. 
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One  manufacturer  may  imitate  the  style  of  goods  made  by  another,  provided 
he  use  no  device  to  deceive  purchasers.  MerriTnaek  Afanufg  Co.  v.  Qamer,  4 
E.  D.  Smith.  387;  2  Abb.  318. 

A  party  will  be  restrained  from  using  a  colorable  imitation  of  another's 
trade-mark.  Clark  v.  Clarke  25  Barb.  76;  Brooklyn  White  Lead  Go.  v.  Matury, 
id.  416;  Williams  v.  Johnson,  2  Bosw.  1;  Brown  v.  Mercer,  5  J.  &  Sp.  265; 
GodUlot  V.  Hazard,  7  Daily  Reg.  773. 

The  semblance  must  be  such  as  1o  amount  to  a  false  representation,  which 
is  liable  to  deceive  the  public,  and  enable  the  imitator  w  pass  off  his  goods  aa 
those  of  the  person  whose  goods  are  imitated.  Popham  v.  Cole,  66  N.  Y.  69? 
6  J.  &  Sp.  274;  14  Abb.  (N.  S.)  206;  Electro  SUicon  Co.  v.  Levy,  59  How.  469. 

When  ordinary  attention  on  the  part  of  customers  will  detect  the  difference, 
the  courts  will  not  interfere.     Popham  v.  Cole,  6^  N.  Y.  69. 

The  simulated  mark  should  have  been  so  close  a  rt'iiemoiance  to  the  genuine 
as  to  deceive  a  person  of  ordinary  caution.  Coleman  v.  Crump,  70  N.  Y.  573;  8 
J.  &  Sp.  548;  Electro  Silicon  Co.  v.  Lety,  59  How.  469. 

§  369.  Refilling  or  selling  stamped  mineral  water 
bottles,  etc. —  Any  person  engaged  in  making,  bottling,  pack- 
ing,  selling  or  disposing  of  milk,  ale,  beer,  cider,  mineral  water 
or  other  beverage,  may  register  his  title  as  owner  of  a  trade-mark 
by  filing  with  the  secretary  of  state  and  the  clerk  of  the  county 
where  the  principal  place  of  business  of  such  person  is  situated,  a 
description  of  the  marks  and  devices  used  by  him  in  his  business, 
and  in  case  the  same  has  not  been  heretofore  published  according 
to  the  laws  existing  at  the  time  of  publication,  causing  the  same 
to  be  published  in  a  newspaper  of  the  county,  three  weeks  daily, 
if  in  the  city  of  New  York  or  Brooklyn,  and  weekly  if  in  any 
other  part  of  the  state ;  but  no  trade-mark  shall  be  filed  which  is 
not  and  cannot  become  a  lawful  trade-mark,  or  which  is  merely 
the  name  of  a  person,  firm  or  corporation  unaccompanied  by  a 
mark  sufficient  to  distinguish  it  from  the  siime  name  when  need 
by  another  person.  After  such  registration  the  use  without  the 
consent  of  the  owner  of  the  trade-mark,  so  described,  or  the  filling 
of  any  bottle,  siphon,  barrel,  vessel  or  thing  for  the  purpose  of 
sale,  or  for  the  sale  therein,  of  any  article  of  the  same  general  na- 
ture and  quality  which  said  bottle,  siphon,  barrel,  vessel  or  other 
thing  before  contained,  without  the  obliteration  or  defacement  of 
the  trade- mark  upon  it,  when  such  trade-mark  can  be  obliterated 
or  defaced  without  substantial  injury  to  the  bottle,  siphon,  barrel, 
vessel  or  other  thing  so  as  to  prevent  its  wrongful  use,  s'lall  be 
ieemed  a  misdemeanor. 

Ve  MuUins  v.  Pe/ypU,  24  N.  Y.  8»9;  28  How.  Pr.  289. 
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g  370.  Keeping  suoh  bottles  with  intent  to  refill  or 
cell  them. —  Any  person  engaged  in  the  business  of  buying  and 
celling  bottles,  siphons,  barrels  or  other  vessels  or  things,  who 
shall,  with  intent  to  defraud  the  registered  owner  of  a  trade, 
mark,  knowingly  sell  or  offer  for  sale  any  bottle,  siphon,  barrel, 
vessel  or  other  thing  to  any  person,  who  he  has  reason  to  believe 
wrongfully  intends  to  use  the  trade-mark  upon  it,  or  to  fill  such  bot* 
tie,  siphon,  barrel,  vessel  or  other  thing  in  violation  of  section  three 
hnndred  and  sixty-nine,  shall  be  deemed  guilty  of  a  misdemeanor. 

See  MuUins  ▼.  People,  24  N.  Y.  399. 

§  371.  Search  for  bottles  kept  in  violation  of  law, 
authorized. —  Whenever  a  registered  owner  of  a  trade-mark^ 
or  his  agent,  makes  oath  before  a  magistrate  that  he  has  reason  U 
believe  and  does  believe,  stating  the  grounds  of  his  belief,  that  a 
bottle,  siphon,  barrel,  vessel  or  other  thing  to  which  is  affixed  a 
trade-mark  belonging  to  him  is  being  used  or  filled,  or  has  been 
sold  or  offered  for  sale,  by  any  person  whomsoever,  in  violation 
of  the  preceding  sections,  then  the  magistrate  may  issue  a  search 
warrant  to  discover  the  thing  and  cause  the  person  having  it  in 
possession  to  be  brought  before  him  and  may  thereupon  inquire 
into  the  circumstances,  and  if  on  examination  he  finds  that  such 
person  has  been  guilty  of  the  offense  charged,  he  may  hold  the 
offender  to  bail  to  await  the  action  of  the  grand  jury,  and  the 
offender  shall  also  be  liable  to  an  action  on  the  case  for  damages 
for  such  wrongful  use  of  such  trade-mark  at  the  suit  of  the  owner 
thereof,  and  the  party  aggrieved  shall  also  have  his  remedy  accord- 
ing to  the  course  of  equity  to  enjoin  the  wrongful  use  of  his 
trade-mark,  and  to  recover  compensation  therefor  in  any  court 
having  jurisdiction  over  the  person  guilty  of  such  wrongful  use. 

See  Laws  1887,  chap.  877;  Laws  1888,  chap.  181;  People  ▼.  Hogan,  29  State 
Rep.  110;  MuUine  v.  People,  24  N.  Y.  399;  23  How.  289. 

§372.  Defetcing  marks   upon  wrecked  property. —  A 

person  who  defaces  or  obliterates  the  marks  upon  wrecked  prop- 
erty, or  in  any  manner  disguises  the  appearance  thereof,  witli 
intent  to  prevent  the  owner  from  discovering  its  identity,  or  who 
destroys  or  suppresses  any  invoice,  bill  of  lading  or  other  docu- 
ment tending  to  show  the  ownership  thereof,  is  guilty  of  a  mis- 
demeanor. 

26 
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Qoods  contaiued  in  a  Teasel  sunk  or  abandoned  at  sea,  and  which  are  not 
cast  upon  the  shore,  are  not  "  wrecks  "  within  the  statute.  B4iker  v.  Hoag,  7 
N.  Y.  555.    The  sea  includes  navigable  rivers  to  extern  of  tide- water.    Id. 

§  873.  Floating  logs  or  defacing  marks  thereon.— A  per- 
son who: 

1.  Floats,  runs  or  assists  in  floating  or  running  any  lumber,  logs 
or  other  timber  upon  or  over  any  river  not  excepted  by  law, 
within  this  state,  recognized  by  law  or  use  as  a  puolic  highway 
for  tlie  purpose  of  floating  and  running  lumber,  logs  and  other 
timber  therein,  without  first  filing  the  bond  executed  and  approved 
as  required  by  law ;  or 

2.  Unlawfully  cuts  out,  alters  or  defaces  any  mark  made  upon 

any  log  or  lumber,  whether  such  mark  be  recorded  or  not,  or  puts 

a  false  mark  upon  any  log  or  lumber  floating  in  any  of  the  waters 

of  this  state  or  lying  upon  land  ;  is  guilty  of  a  misdemeanor. 
In  effect,  as  amended,  Oct.  1,  1893;  Laws  1893,  ch.  692. 

§  374.  Officer  unlawfully  detaining  wrecked   property, 

— An  officer,  whose  duties  pertain  in  any  way  to  wrecked  prop- 
erty, who,  without  authority  of  law,  detains  such  property  or  the 
Eroceeds  thereof,  after  the  salvage  and  expenses  chargeable  thereon 
ave  been  paid  or  offered  to  him,  or  who  is  guilty  of  any  fraud, 
embezzlement  or  extortion  in  the  discharge  of  such  duties,  is  guilty 
of  a  misdemeanor. 

§  375.  Fraud  in  afTairs  of  limited  partnership. — A  mem- 
ber of  a  limited  partnership,  who  is  guilty  of  any  fraud  in  the 
affairs  of  the  partnership,  is  guilty  of  a  misdemeanor. 

§  376.  Solemnizing  unlawful  marriages.— A  minister  or 
magistrate  who  solemnizes  a  marriage  when  either  of  the  parties  is 
known  to  him  to  be  under  the  age  of  legal  consent,  or  to  be  an 
idiot  or  insane  person,  or  a  marriage  to  which  within  his  knowl- 
edge a  legal  impediment  exists,  is  guilty  of  a  misdemeanor.  Until 
a  marriage  has  been  dissolved  or  annulled  by  a  proper  tribunal  or 
court  of  competent  jurisdiction,  any  person  who  shall  assume  to 
grant  a  divorce,  in  writing,  purporting  to  divorce  husband  and 
wife  and  permitting  them  or  either  of  them  to  lawfully  marry 
again,  shall  be  guilty  of  a  misdemeanor  punishable  by  fine  for  the 
first  offense  not  exceeding  five  hundred  aollars,  and  for  the  second 
offense  one  thousand  dollars,  or  imprisonment  not  exceeding  one 

year,  or  both  such  fine  and  imprisonment 
In  effect,  as  amended.  April  22,  1893;  Laws  1893,  ch.  461. 

It  is  no  defense  to  an  indictment  for  bigamy  that  the  marriage  ceremony  was 
performed  by  a  pretended  minister.     Hayes  v.  Peaplf,  25  N.  Y.  390. 

As  to  who  may  solemnize  maniaffes  for  the  purpose  of  registering  and  au- 
theniicating  the  same,  see  Laws  1889.  chap.  415. 

The  age  of  legal  consent  for  contrncting  marriage  shall  be  eighteen  years  in 
case  of  males,  and  sixteen  in  case  of  females.     Laws  1877,  chap.  24. 

§  377.  Unlawful  confinemeiit  of  idiots,  insane  persons, 

etc — A  person  who  conQnes  an  idiot,  lunatic  or  insane  person, 
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in  any  other  manner  or  in  any  other  place  than  as  autliorized  by 
law,  and  a  person  guilty  of  harsh,  cruel  or  unkind  treatment  of, 
or  any  neglect  of  duty  towards  any  idiot,  lunatic  or  insane  per- 
son under  confinement,  whether  lawfully  or  unlawfully  confined, 
is  guilty  of  a  misdemeanor. 
See  §  228,  subd.  6,  ants. 

§  378.  Taking  usury. —  A  person  who,  directly  or  indirectly, 
receives  any  interest,  discount  or  consideration  upon  the  loan  or 
forbearance  of  money,  goods  or  things  in  action,  or  upon  the  loan, 
use  or  sale  of  his  personal  credit  in  anywise,  where  there  is  taken 
for  such  loan,  use  or  sale  of  personal  credit  security  upon  any 
household  furniture,  sewing  machines,  plate  or  silverware,  in 
actual  use,  tools  or  implements  of  trade,  wearing  apparel  or 
jewelry,  or  as  security  for  the  loan,  use  or  sale  of  personal  credit 
as  aforesaid,  makes  a  pretended  purchase  of  such  property  from 
any  person,  and  admits  the  pledger  to  retain  the  possession 
thereof,  greater  than  six  per  centum  per  annum,  is  guilty  of  a 
misdemeanor. 
Amended:  Laws  1895,  chap.  72;  in  effect  Sept.  1,  1895. 

§  379.   Reconfining:  persons  discharged  upon  writ. —  A 

person  who  either  solely,  or  as  a  member  of  a  court,  or  in  the 
execution  of  a  judgment,  order  or  process,  knowingly  recommits, 
imprisons  or  restrains  of  his  liberty,  for  the  same  cause,  any  per- 
fion  who  has  been  discharged  from  imprisonment  upon  a  writ  of 
habeas  co7*pu8,  or  certiorari^  is  guilty  of  a  misdemeanor,  punish- 
able by  a  fine  not  exceeding  one  thousand  dollars,  or  by  imprison- 
ment not  exceeding  six  months,  or  both ;  and  in  addition  to  the 
punishment  prescribed  therefor,  he  forfeits  to  the  party  aggrieved 
one  thousand  two  hundred  and  fifty  dollars,  to  be  recovered  in  a 
civil  action. 

See  Tatet^  Ca*e,  8  Johns.  818;  8  id.  337;  Matter  of  Felton,  16  How.  303. 

As  to  when  discharged  prisoners  may  and  may  not  be  re- imprisoned,  see 
Code  Civ.  Proc.  ^  2050. 

After  a  prisoner's  discharge  on  habeas  corpus,  a  sheriff  has  no  authority  to 
Tc-arrest  and  imprison  him  upon  the  same  sentence  upon  which  he  was 
imprisoned  the  first  time,  and  such  rearrest  is  unlawful.  Matter  of  Crow,  30 
Alb.  L.  J.  210;  80  Wis.  349.  See,  also,  Matter  of  Jitz,  64  Mo.  205;  27  Am. 
Bep.  218. 

§  880.  Concealing  persons  entitled  to  writ  of  deliver- 
ance.—  A  person  liaving  in  his  custody  or  power,  or  under  his 
restraint,  one  who  would  be  entitled  to  a  writ  of  habeas  corpus 
or  certiorari^  or  for  whose  relief  a  writ  of  habeas  corpus  or 
certiorari  has  been  issued,  who,  with  intent  to  elude  the  service 
of  such  writ,  or  to  avoid  the  effect  thereof,  transfers  the  party  to 
the  custody,  or  places  him  under  the  power  or  control  of  another, 
or  conceals  or  changes  the  place  of  his  confinement,  or  who,  with- 
out lawful  excuse,  refuses  to  produce  him,  is  guilty  of  a  misde- 
meanor, punishable  as  prescribed  in  the  last  section. 

Where  a  party  takes  a  child  and  conceals  him  from  the  custody  of  its  father, 
he  is  liable  to  be  prosecuted  for  a  misdemeanor.     Rising  v  Dodge,  2  Duer,  42. 
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§  381.  Innkeepers  and  carriers  refusing  to  receive  guests 
and  passengers. —  A  person  who,  either  on  his  own  account  or 

AS  agent  or  officer  of  a  corporation,  carries  on  business  as  innkeeper  or  as  com- 
mon carrier  of  passengers,  and  refuses,  without  just  cause  or  excuse,  to  receive 
»nd  entertain  any  guest,  or  to  receive  and  carry  any  passenger,  is  guilty  of  a 
misdemeanor. 

§  382.  Frauds  on  hotelkeepers. —  A  person  who  obtains  any 
lodging,  food  or  accommodation  at  an  inn,  boarding  house  or 

lodging  house,  except  an  emigrant  lodging  house,  without  paying  therefor, 
with  intent  to  defraud  the  pro])rietor  or  manager  thereof,  or  who  obtains 
credit  at  such  an  inn,  boarding  bouse  or  lodging  house,  by  the  use  of  any 
false  pretense,  or  who,  after  obtaining  creditor  accommodation  at  such  an  inn, 
boanling  house  or  lodging  house,  absconds  and  surreptitiously  removes  his 
baggage  therefrom  without  paying  for  his  food,  accommodation  or  lodging, 
is  guilty  of  a  misdemeanor. 

In  effect  as  ameodixl,  Sept.  1, 1895,  chap.  888. 

See  23  Abb.  N.  C.  2r)6,  257. 

An  indictment  for  defrauding  a  hotel  keeper  under  the  act  of  90th  Aprit  16?S,  must 
set  forth  the  nature  and  character  of  the  acts  and  circumstances  Indicative  of  the  fraudu- 
lent intent  of  the  defendant,  otiierwise  the  court  will,  on  motion,  quash  the  indictment. 
Com.  V.  A.  B,  Dennis^  1  Lehigh  Valley  Law  Rep.  (Penn.)  14. 

§  383.  Protecting  civil  public  rights. —  A  person  who : 

1.  Excludes  a  citizen  of  this  state,  by  reason  of  race,  color  or  previous  con- 
dition of  servitude,  from  the  equal  enjoyment  of  any  accommodation,  facility 
or  privilefje  furnished  by  innkeepers  or  common  carriers,  or  by  owners,  mana- 
gers or  lessees  of  theatres  or  other  places  of  amusement,  or  by  teachers  and 
officers  of  the  common  schools  and  public  instruction*  of  learning,  or  by  ceme- 
tery associations;  or 

2.  Denies  or  aids  or  incites  another  to  deny  to  any  other  person  because  of 
race,  creed  or  color,  full  enjoyment  of  any  of  the  accommodations,  advantages, 
facilities  and  privileges  of  any  hotel,  inn,  tavern,  restaurant,  public  convey- 
ance on  land  or  water,  theatre  or  other  place  of  public  resort  or  amusement, 
is  guilty  of  a  misdemeanor,  punishable  by  fine  of  not  less  than  fifty  dollars  or 
more  than  five  hundred  dollars. 

In  effect,  as  amended,  Oct.  1, 1893,  Laws  18a3,  chap.  008. 

This  section  does  not  infringe  the  constitutional  provision  securing  the  right  to  life, 
liberty  and  proixrty,  but  is  a  valid  exercise  of  the  police  power  of  the  state.  Ptopit  r. 
King,  110  N.  Y.  421);  11  Crim.  Law  Mag.  106;  affirming  42  Hun,  188. 

Indictment  sufticient  ^<hich  alle^^es  exclusion  in  words  of  statute,  though  does  not  allege 
manner  of  exclusion.    People  v.  King,  110  N.  Y.  420. 

Evidence  of  refusal  to  sell  such  persons  tickettt,  such  as  are  sold  to  all  others  who  applied, 
supports  the  allegation  that  they  were  excluded.  ,People  v.  King^  110  N.  Y.  420;  11  Crim. 
Law  Mag.  106. 

§  383a.  Regulation  of  bicycle  races  and  other  conteste 

of  skilly  etc. —  In  a  bicycle  race,  or  other  contest  of  skill,  speed 
or  endurance,  wherein  one  or  more  persons  shall  be  a  contestant  or  contestants, 
it  shall  be  unlawful  for  any  contestant  to  continue  in  such  race  or  contest  for 
a  longer  period  than  twelve  hours  during  any  twenty-four  hours.  The  pro- 
prietor, occupant  or  lessee  of  the  place  where  such  race  or  contest  takes 
place,  consenting  to,  allowing  or  permitting  any  violation  of  the  foregoing 
provisions  of  this  section  is  guilty  of  a  misdemeanor.  The  manager  or 
superintendent  of  such  race  or  contest  consenting  to,  permitting  or  allow- 
ing any  violation  of  the  provisions  of  the  first  sentence  of  this  section  is 
guilty  of  a  misdemeanor. 

Added,  Laws  1899,  chap.  816;  in  effect  April  14,  1899. 

§  383a.  Discrimination,  when  prohibited. —  If  a  person  who 

owns,  occupies,  manages  or  controls  a  building,  park,  iuclosure  or  other  place, 
opens  the  same  to  the  public  generally  at  stated  periods  or  otherwise,  he  shall 
not  discriminate  against  any  person  or  class  of  persons  in  the  price  charged 
for  admission  thereto.  A  person  violating  the  provisions  of  this  section  is 
guilty  of  a  misdemeanor. 

Added,  Laws  1899,  chap.  724;  in  effect  May  27,  1899. 
, « . 

*  So  in  the  oriirinal. 
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§  384.  Acrobatic  exhibitions. — The  proprietor,  occupant  or 
lessee  of  any  j)lace  where  acrobatic  exhibitions  are  held,  who  per- 
mits any  pei-son  to  perform  on  any  trapeze,  rope,  pole  or  other 
acrobatic  contrivance,  without  r\et  work,  or  other  sufficient  nieans 
of  protection  from  falling  or  other  accident,  and  any  person  who 
makes  or  attempts  to  make  an  ascension  by  means  of  a  balloon, 
with  a  trapeze  or  parachute  attachment,  or  any  other  device  for 
the  purpose  of  making  a  descent  from  such  balloon,  is  guilty  of  a 
misdemeanor,  punishable,  for  the  first  offense  by  a  fine  of  two  hun- 
dred and  fifty  dollara,  and  for  each  subsequent  offense,  by  a  fine 
of  two  hundred  and  fifty  dollars,  and  imprisonment  not  less  than 
three  months  nor  more  than  one  year. 

lu  effect,  as  amended,  July  1,  1892;  Laws  1892,  ch.  268. 

§  8S4a.  Contracts  in  relation  to  Indian  lands. — A  person 

who  without  the  authority  and  consent  of  the  legislature,  in  any 

manner  or  for  or  on  any  terms,  purchases  any  lands  within  this  state 

of  any  Indian  residing  therein,  or  makes   any  contract  with  any 

Indian  for  or  concerning  tiie  sale  of  any   lands  within  this  state, 

or  gives,  sells,  demises,  conveys  or  otherwise  disposes  of  any  such 

lands,  or  any  interest  therein,  or  offers  so  to  do,  or  enters  upon 
or  takes  possession  of  or  settles  upon  any  such  lands,  by  pretext 
or  color  of  any  right  or  interest  in  the  same,  in  consequence  of 
any  such  purchase,  or  contract  made  or  to  be  made,  since  Octo- 
ber fourteen,  seventeen  hundred  and  seventy-five,  is  guilty  of  a 
misdemeanor. 

Added  Laws  1893,  chap.  692;  takes  effect  Oct.  1,  1893. 

§  884b.  Unlawful  dealing  in  convict-made  goods.—  A  per- 
son who 

1.  Sells  or  exposes  for  sale  convict-made  goods,  wares  or  mer- 
chandise, without  a  license  therefor,  or  having  such  license  does 
not  transmit  to  the  secretary  of  state  the  statement  required  by 
article  four  of  the  labor  law ;  or 

2.  Sells,  offers  for  sale,  or  has  in  his  possession  for  sale  any 
such  convict-made  goods,  wares  or  merchandise  without  the  brand, 
mark  or  label  required  by  article  four  of  the  labor  law ;  or 

3.  Removes  or  defaces  or  in  any  way  alters  such  brand,  mark 

or  label,  is  guilty  of  a  misdemeanor,  and  upon  conviction  therefor 

shall  be  punished  by  a  fine  of  not  more  than  one  thousand  nor 

less  than  one  hundred  dollars,  or  by  imprisonment  for  not  less 

than  ten  days  or  by  both  such  fine  and  imprisonment. 

Amended;  Laws  1897,  chap.  416.    In  effect  June  2,  1897. 
See  People  v.  Hawkim,  85  Hun.  43. 
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%  384c.  Elevator  charges.  —  A  person  who  charges  for  ele- 

▼ating,  receiving  or  di^'harging  grain  bj  means  of  floating  or 

stationary  elevators  a  greater  sum  than  is  allowed  hj  law  is  gniltj 

of  a  mif^lemeanor. 
Added;  chap.  551  of  1896.    Id  effect  CN;t.  1,  1896. 

§  384d.  Domestic  commerce  law.  —  A  person  who  violates 

any  provision  of  section  thirty-nine  of  the  domestic  commeroe 

law  is  guilty  of  a  mindemeanor. 
Added;  cbap.  551  of  1896.     In  effect  Oct.  1,  1896. 

§  384e.  Unlicensed  peddlers. — A  person  who  is  found  trad- 
ing as  a  peddler  without  a  license,  or  contrary  to  the  terms  of  his 
license,  or  who  refuses  to  produce  his  license  on  demand  of  any 
officer  or  citizen,  is  guilty  of  a  misdemeanor. 

Added;  chap.  551  of  1H96.     In  effect  Oct.  1.  1896. 

§  884f.  Failure  to  furnish  statistics  to  commissioner  of 
labor  statistics. —  Any  person  who  refuses,  when  requested  by 
the  commissioner  of  labor  statistics, 

1.  To  admit  him  or  a  person  authorized  by  him  to  a  mine,  fac- 
tory, worksho}),  warehouse,  efevator,  foundry,  machine  shop  or 
other  manufacturing  establishment ;  or, 

2.  To  furnish  him  with  information  relative  to  his  duties  which 
may  be  in  such  person's  possession  or  under  his  control ;  or, 

3.  To  answer  questions  put  by  such  commissioner  in  a  circular 
or  otherwise,  or  shall  knowingly  answer  such  questions  untruth- 
fully, is  guilty  of  a  misdemeanor,  and  on  conviction  therefor 
shall  be  punished  by  a  fine  of  not  less  than  fifty  nor  more  Uian 
two  hundred  dollars. 

Added  by  chap.  416  of  1897.    In  effect  June  2,  1897. 

S  384g.  Refusal  to  admit  inspector  to  mines  and  quarries ; 
failure  to  comply  with  requirements  of  inspector. —  A  person, 

1.  Refusing  to  admit  the  factory  inspector,  or  any  person 
authorized  by  him,  to  a  mine  or  quarry,  for  the  purpose  of  exam- 
ination and  inspection. 

2.  Neglecting  or  refusing  to  complj  with  the  provisions  of 
article  nine  of  the  labor  law  upon  written  notice  oi  the  factory 
inspector,  is  guilty  of  a  misdemeanor,  and  upon  conviction  there- 
for shall  be  punished  by  a  tine  of  not  less  than  fifty  dollars,  or  by 
imprisonment  for  not  less  than  thirty  days. 

Added  by  chap.  416  of  1897.    In  effect  June  2,  1897. 

§384h.  Hours  of  labor  to  be  required. —  Any  person  or 

corporation. 
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1.  Who,  contracting  with  the  state  or  a  municipal  corporation, 
shall  require  more  than  eight  hours'  work  for  a  day's  labor ;  or 

2.  Who  shall  require  more  than  ten  hours'  labor,  including  one- 
half  hour  for  dinner,  to  be  performed  within  twelve  consecutive 
hours,  by  the  employes  of  a  street  surface  and  elevated  railway 
owned  or  operated  by  corporations  whose  main  line  of  travel  or 
routes  lie  principally  within  the  corporate  limits  of  cities  of  more 
than  one  hundred  thousand  inhabitants ;  or, 

3.  Who  shall  require  the  employes  of  a  corporation  owning  or 
operating  a  brickyard  to -work  more  than  ten  hours  in  any  one 
day,  or  to  commence  work  before  seven  o'clock  in  the  morning, 
unless  bv  agreement  between  employer  and  employe ;  or, 

4.  Who  shall  require  the  employes  of  a  corporation  operating 
a  line  of  railroad  of  thirty  miles  in  length  or  over,  in  whole  or  in 
part  within  this  state  to  work  contrary  to  the  requirements  of 
article  one  of  the  labor  law,  is  guilty  oi  a  misdemeanor,  and  on 
conviction  therefor  shall  be  punished  by  a  fine  of  not  less  than 
five  hundred  nor  more  than  one  thousand  dollars  for  each  offense. 
If  any  contractor  with  the  state  or  a  municipal  corporation  shall 
require  more  than  eight  hours  for  a  days  labor,  upon  conviction 
therefor  in  addition  to  such  fine,  the  contract  shall  be  forfeited  at 
the  option  of  the  municipal  corporation. 

Added  by  chap.  416  of  1897.    In  eflfect  June  2,  1897. 

§  384i.  Payment  of  wages. —  A  corporation  or  joint  stock 
association  or  a  person  carrying  on  the  business  thereof,  by  lease 
or  otherwise,  who  does  not  pay  the  wages  of  its  employes  in  cash, 
weekly  or  monthly  as  provided  in  article  one  of  the  labor  law,  is 

fuilty  of  a  misdemeanor,  and  upon  conviction  therefor,  shall  be 
ned  not  less  than  twenty-five  nor  more   than  fifty  dollars  for 
each  offense. 

Added  by  chap.  416  of  1897.     In  eflfect  June  2,  1897. 

§  384j.  Failure  to  furnish  seats  for  female  employes. — 
Any  person  employing  females  in  a  factory  or  mercantile  estab- 
lishment who  does  not  provide  and  maintain  suitable  seats  for  the 
use  of  such  employes  and  permit  the  use  thereof  by  such  employes 
to  such  an  extent  as  may  be  reasonable  for  the  preservation  of 
their  health,  is  guilty  of  a  misdemeanor. 

Added  by  chap.  416  of  1897.     In  eflfect  June  2,  1897. 

§  384k.  No  fees  to  be  charged  for  services  rendered  by  free 
public  employment  bureaus. —  A  person  connected  with  or 
employed  in  a  free  public  employment  bureau,  who  shall  charge 
or  receive  directly  or  indirectly,  any  fee  or  compensation  from  any 
person  applying  to  such  bureau  for  help  or  employment,  is  guilty 
of  a  misdemeanor. 

Added  by  chap.  416  of  1897.    In  eflfect  June  2,  1897. 
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§  3841.  Violations  of  provisions  of  labor  law. — ^Any  person 

who  vicjlates  or  does  not  comj)Iy  with : 

1.  The  provisions  of  article  six  of  the  labor  law,  relating  to  fac- 
tories and  the  employment  of  children  therein  ; 

2.  The  provisions  of  article  seven  of  the  labor  law,  relating  to 
the  manufacture  of  articles  in  tenements ; 

3.  The  provisions  of  article  eight  of  the  labor  law,  relating  to 
bakeries  and  confectionery  establishments,  the  employment  of 
labor  and  the  manufacture  of  flour  or  meal  food  products 
therein ; 

4.  The  provisions  of  article  eleven  of  the  labor  law,  relating  to 
mercantile  establishments,  and  the  employment  of  women  and 
children  therein  is  guilty  of  a  misdemeanor,  and  upon  conviction 
shall  be  punished  for  a  first  ofiFense  by  a  line  oi  not  less  than 
twenty  nor  more  than  one  hundred  dollars ;  for  a  second  ofiense 
by  a  fine  of  not  less  than  fifty  nor  more  than  two  hundred  dol- 
lars, or  by  imprisonment  for  not  more  than  thirty  days,  or  by 
both  such  fine  and  imprisonment ;  for  a  third  offense  by  a  fine  of 
not  less  than  two  hundred  and  fifty  dollars,  or  by  imprisonment 
for  not  more  than  sixty  days,  or  by  both  such  fine  ana  imprison- 
ment. 

Added  by  chap.  416  of  1897.     In  effect  June  2,  1897. 

§  384m.  Illegal  practice  of  horseshoeing. —  A  person  who 
presents  to  a  county  clerk,  for  the  purpose  of  registration,  a  cer- 
tificate purporting  to  qualify  him  to  practice  horseshoeing  in  a 
city  of  the  first  or  second  class,  which  has  been  fraudulently 
obtained,  or  practice  as  a  horseshoer  in  any  such  city  without 
complying  with  the  provisions  of  article  twelve  of  the  labor  law, 
or  violates  or  neglects  to  comply  with  any  of  such  provisions,  is 
guilty  of  a  misdemeanor. 

Added  by  chap.  416  of  1897.    In  effect  June  2,  1897. 

§  384m.  Notes  given  for  patent  rights. —  A  person  who 
takes,  sells  or  transfers  a  promissory  note  or  other  negotiable 
instrument,  knowing  the  consideration  of  such  note  or  instrument 
to  <;onsiRt  in  whole  or  in  part,  of  the  right  to  make,  use  or  sell  any 
patent  invention  or  inventions,  or  any  invention  claimed  or  rep- 
resented to  be  patented,  without  having  the  words  "  given  for  a 
patent  right"  written  or  printed  legibly  and  prominently  on  thq 
face  of  such  note  or  instrument  above  the  signature  thereto,  ia 
guilty  of  a  misdemeanor. 

Added  by  chap.  613  of  1897.     In  effect  Oct.  1,  1897. 

§  3S4n.   Notes  given  for  speculative   consideration. —  A 

person  wlio  takes,  sells  or  transfers  a  promissory  note  or  othei 
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negotiable  instrument,  knowing  the  consideration  of  such  note  or 
instrument  to  consist  in  whole  or  in  part  of  the  purchase  price  of 
any  farm  product  at  a  price  greater  by  four  or  more  times  than 
the  fair  market  value  of  the  same  product  at  the  time  in  the 
locality,  or  in  which  the  consideration  shall  be  in  whole  or  in  part, 
membership  of  and  rights  in  an  association,  company  or  combi- 
nation to  produce  or  sell  any  farm  product  at  a  fictitious  rate,  or 
of  a  contract  or  bond  to  purchase  or  sell  any  farm  product  at 
such  rate,  without  having  the  words  "  given  for  a  speculative  con- 
sideration," or  other  words  clearly  showing  the  nature  of  the  con- 
sideration prominently  and  legibly  written  or  printed  on  the  face 
of  such  note  or  instrument  above  the  signature  thereof  is  guilty 
of  a  misdemeanor. 

Added  by  chap.  613  of  1897.    In  effect  Oct.  1,  1897. 

§  384o.  Fraudulent  entries  and  practices  in  contests  of 
speed. —  Any  person  who 

1.  Knowingly  enters  for  competition  for  any  purse,  prize, 
premium,  stake  or  sweepstakes  offered  or  establisned  by  any 
person,  association  or  corporation,  any  trotting  or  pacing  horse, 
mare,  gelding,  colt  or  filly  under  an  assumed  name,  or  out  of  its 
proper  class,  or  that  has  been  painted  or  disguised  or  represented 
to  be  any  other  or  diflPerent  horse,  mare,  gelding,  colt  or  filly  from 
the  one  which  is  purported  to  be  entered  where  such  prize,  pui'se, 
premium,  stake  or  sweepstakes  is  to  be  decided  by  a  contest  of 
speed ;  or 

2.  Being  the  owner,  trainer,  or  other  person  having  the  con- 
trol of  the  racing  qualities  of  any  trotting  or  pacing  horse,  mare, 
gelding,  colt  or  hlly,  knowingly  allows  the  same  to  compete  for 
any  such  prize,  purse,  premium,  stake  or  sweepstakes  under  an 
assumed  name,  or  out  of  its  proper  class,  or  as  any  other  or  dif- 
ferent horse,  mare,  gelding,  colt  or  filly  than  the  one  it  actually 
is;  or 

3.  In  any  competition  for  any  such  purse,  prize,  premium, 
stake  or  sweepstakes,  knowingly  drives  any  trotting  or  pacing 
horse,  mare,  gelding,  colt  or  filly  which  has  been  entered  under 
an  assumed  name,  or  out  of  its  proper  class,  or  which  has  been 

f)ainted  or  disguised,  or  represented  to  be  any  other  or  different 
lorse,  mare,  gelding,  colt  or  filly  tlian  the  one  it  actually  is 

Shall  be  guilty  of  a  misdemeanor,  punishable  by  a  fine  of  not 
less  than  five  hundred  nor  more  than  fifteen  hundred  dollars,  or 
by  imprisonment  for  not  more  than  one  year,  or  both. 

The  class  to  which  any  such  animal  belongs  for  the  purpose  of 
the  entry  in  any  such  contest  of  speed  shall  be  determined  by  the 
public  performance  thereof  in  former  contests  or  trials  of  speed, 
as  provided  by  the  printed  rules  of  the  person,  association  or  cor- 
poration under  wliich  the  proposed  contest  is  advertised  to  be 
conducted. 
Added  by  Law8  1898,  chap.  394.    In  effect  April  38,  1898. 
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§  384p.  Issue  of  trading  stamps  and  other  devices^ —  A 

person  who  shall : 

1.  Issue  trading  stamps  or  other  devices  to  any  person  engaged 
in  any  trade,  business  or  profession,  with  the  promise,  express  or 
implied,  that  he  will  give  to  the  person  presenting  to  him  such 
stamps  or  other  devices,  money  or  anything  of  value,  without  re- 
ceiving from  such  person  the  value  thereof,  or  make  to  any  such 
person  any  concession  or  preference  in  any  way,  on  account  of  the 
presentation  of  such  trading  stamps  or  other  devices ;  or 

2.  Being  engaged  in  any  trade,  business  or  profession,  shall 
distribute  or  present  to  any  person  dealing  with  him,  any  such 
trading  stamp  or  other  device,  in  consideration  of  any  article  or 
thing  purchased  of,  or  any  services  performed  by  him,  shall  be 
guilty  of  a  misdemeanor. 

3.  It  shall  not  be  unlawful  for  any  merchant  or  manufacturer 
to  place  his  own  tickets,  coupons  or  other  vouchers  in  or  upon 
packages  of  goods  sold  or  manufactured  by  him.  Such  tickets, 
coupons  or  other  vouchers  to  be  redeemed  by  such  merchant  or 
manufacturer  either  in  money  or  merchandise,  whether  such 
packages  are  sold  directly  to  the  consumer  or  through  retail  mer- 
chants. Nor  shall  it  be  unlawful  for  any  person  to  issue  with 
such  "packages  tickets,  coupons  or  other  voucher  so  issued  by  such 
merchant  or  manufacturer. 

New.    Added  by  chap.  768,  Laws  1900 ;  in  effect  September  1, 1900. 
See  section  385a,  ante. 
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TITLE  XIL 
OF  CRIMES  AGAINST  THE  PUBLIC  HEALTH  AND  SAFETY, 

Section  385.  *'  Public  nuisance  "  defined. 

386.  Unequal  damage. 

387.  Maintaining  a  nuisance  a  misdemeanor. 

388.  Permitting  building  to  be  used  for  nuisance. 
889.  Keeping  gunpowder  unlawfully. 

390.  Throwing  gas-tar,  etc.,  into  public  waters. 

391.  Violation  of  quarantine  laws,  by  master  of  vesseL 

392.  Giving  false  information  relative  to  vessel,  or  permitting  person 

to  land  before  visit  of  health  officer. 

393.  Landing  from  vessel  before  visit  of  health  officer. 

394.  Going  on  board  vessel  at  quarantine  grounds,  or  entering  quar- 

antine grounds  without  leave. 
895.  Violating  quarantine  regulations. 

396.  Obstructing  health  officer  in  performance  of  his  duty, 

397.  Willful  violation  of  health  laws. 

398.  Unlicensed  piloting. 

399.  Coasting  steamers  excepted. 

400.  Acting  as  port-warden  without  authority. 

401.  Apothecary  omitting  to  label  drugs,  or  labeling  them  wrongly. 

402.  Apothecary  selling  poison  without  recording  the  sale. 

403.  Refusing  to  exhibit  record. 

404.  Selling  poison  without  label. 

405.  Medical  prescriptions. 

405a.Regulations  as  to  prescriptions  of  opium  and  morphine. 

406.  Concealing  foreign  matter  in  merchandise. 

407.  Adulterating  food,  drugs,  liquors,  etc. 
407a. Adulteration  of  natural  fruit  juices. 

408.  Disposing  of  tainted  food. 
408a. Violations  of  agricultural  law. 

409.  Making,  selling,  etc.,  dangerous  weapons. 

410.  Carrying,  using,  etc.,  certain  weapons. 

411.  Possession,  presumptive  evidence. 

412.  Having  narcotics,  etc.,  with  intent  to  administer. 
418.  Negligently  managing  or  refusing  to  extinguish  fires. 

414.  Obstructing  attempts  to  extinguish  fires. 

415.  Ferries. 

41 5a.  Penalty  for  neglect  to  post  schedule  of  ferry  rates. 

416.  Unlawful  acts  of  and  neglect  of  duty  by  railroad  officials. 

417.  Misconduct  of  railroad  commissioners  and  their  employes. 

418.  Persons  unable  to  read,  not  to  act,  or  be  employed  as  engineersL 

419.  Misconduct  of  officials  employed  on  elevated  railroads. 

420.  Intoxication  or  other  misc.  ndiict  of  railroad  or  steamboat  em- 

ployes. 
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Section  421.  Failure  to  ring  bell,  etc. 

422.  Placing  passenger  in  front  of  baggage  car. 

423.  Platforms  and  heating  apparatus  of  passenger  car. 

424.  Guard  posts;  automatic  couplers. 

426.  Officers  of  railroad  companies  to  be  informed. 

426.  Riding  on  freight  cars. 

427.  Dangerous  exhibitions;  bathing. 

427a.  Unauthorized  manufacture,  sale  or  use  of  illuminating  oils. 

428.  Fires  and  lights  on  vessels  in  New  York,  Kings  and  Queens 

counties. 

429.  Ice  cuttings  and  ice  bridges. 
480.  Articles  in  imitation  of  food. 

431.  Noisome  or  unwholesome  substances,  etc.,  in  highway. 

432.  Ambulances. 

433.  Using  net  or  weir  unlawfully  in  Iludson  river. 
433a.  Lights  upon  swing  bridges. 

484.  Exposing  person  affected  with  a  contagious  disease  in  a  public 

place. 

485.  False  rumors  as  to  public  funds,  etc. 
436.  Eavesdropping. 

487.  Destroying  invoice. 

438.  False  labels. 

438a. Using  false  marks  as  to  manufacture. 
438b. Penalty  for  selling  half  wine  not  labelled. 

439.  Skimmed  milk. 

440.  Master  of  vessel  bringing  foreign  convict. 

441.  Non-resident  taking  or  planting  oysters. 

442.  Use  of  certain  dredges. 

443.  Mock  auctions. 

444.  Interfering  with  navigation. 

445.  Maintjiining  private  insane  asylums. 

446.  Entry  into  agricnltut-al'fair- grounds. 

447.  Drugging  person,  etc. 

447a.  Negligently  furnishing  insecure  scaffolding. 

447b.  Neglect  to  provide  fire  escapes,  etc. 

447c.  Neglect  to  complete  or  plank  floors  of  buildings  constructed  in 

cities. 
447d.  Requiring  more  than  the  legal  weight  for  a  bushel. 
447e.  Condemnation  of  salt  wells. 

§385.  "Public  nuisance"  defined.— A  public  nuisance  is  a 
crime  against  the  order  and  economy  of  the  state,  and  consists  in 
unlawfully  doing  an  act,  or  omitting  to  perform  a  duty,  wliich 
act  or  omission : 

1.  Annoys,  injures  or  endangers  the  comfort,  repose,  health  or 
safety  of  any  considerable  number  of  persons ;  or 

2.  Ofifends  public  decency  ;  or 

3.  Unlawfully  interferes'  with,  obstructs,  or  tends  to  obstruct. 
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or  render  dangerous  for  passage,  a  lake,  or  a  navigable  river,  bay, 
stream,  canal  or  basin,  or  a  stream,  creek  or  other  body  of  water 
which  has  been  dredged  or  cleared  at  public  expense,  or  a  public 
park,  square,  street  or  highway  ;  or 
Amended,  L.  1901,  chap.  867;  in  effect  April  17,  1001. 

4.  In  any  way  renders  a  considerable  number  of  persons  inse- 
cure in  life,  or  the  use  of  property. 

See  Code  of  Civ.  Proc,  ^§  1660,  1662;  People  v.  Klock,  48  Hun,  277;  Moak's 
Underbill  Torts.  229  et  seq.;  1  Bish.  Crim.  Law  (7th  ed.),  S  1071;  Wood  Nui- 
sances, cbap.  2;  4  Wait's  Act.  and  Def.  729  et  seq.;  85  Eng.  Rep.  367. 

Qambling  apparatus  is  a  nuisance,     g  838,  ante. 

'  *  A  public  or  common  nuisance  is  sucb  an  inconvenient  or  troublesome  offense 
as  annoys  the  whole  community  in  general  and  not  merely  some  particular 
person."    4  Bl.  Com.  167. 

Whatever  is  injurious  to  a  large  class  of  the  community,  or  annoys  that 
portion  of  the  public  that  necessarily  comes  in  contact  with  it,  is  a  public 
nuisance  at  common  law.  Lansing  v.  Smith,  8  Cow.  146;  Front* %  Case,  4  City 
Hall  Rec.  87. 

The  principles  governing  the  liabilities  for  public  and  private  nuisances  are 
fully  discussed  in  Heeg  v.  Licht,  80  N.  Y.  579;  8  Abb.  N.  C.  855. 

No  length  of  time  will  legalize  a  nuisance.  People  y .- Cunningham,  1  Den. 
524;  Boehester  v.  Eriekson,  46  Barb.  92;  Ogdensburgh  v.  Lovejoy,  2  Th.  &  C.  83; 
58  N.  T.  662;  Campbell  v.  Seaman,  63  id.  568;  Dygert  v.  Schenck,  23  Wend. 
446;  DeLancy  v.  Blizzard,  7  Hun,  8;  Pattenv.  Railroad  Co.,  8  Abb.  N.  C.  824. 

But  this  rule  does  not  apply  to  the  case  of  a  simple  encroachment  on  a  high- 
way not  amounting  to  an  obstruction ,  or  a  real  and  substantial  annoyance  to 
the  public.     Peckham  v.  Henderson,  27  Barb.  207. 

That  which  is  authorized  by  competent  legal  authority  cannot  in  law  con* 
stitute  a  nuisance.  Davis  v.  Mayor,  etc.,  14  N.  Y.  506;  People  v.  Gas  Co.,  I 
Lans.  467;  64  Barb.  55;  Phcenix  v.  Commrs.,  12  How.  Pr.  1;  Harris  v.  7%omp* 
son,  9  Barb.  850;  Plant  v.  Long  Inland  R.  Co.,  10  id.  26;  Crooke  v.  Railroad 
Co.,  8  Week.  Dig.  252;  Caro  v.  Railroad  Co.,  46  N.  Y.  Super.  138;  19  Am* 
Law  Reg.  (N.  S.)  876;  PeopU  v.  Long  Island  R.  Co.,  9  Abb.  N.  C.  181;  Peo- 
pie  V.  Telephone  Co.,  11  id.  304;  People  v.  KeUy,  76  N.  Y.  475. 

The  following  have  been  held  nuisances,  per  se : 

Any  structure  adjoining  a  pier  if  it  obstructs  the  free  use  and  navigation  of 
the  harbor.     Moore  v.  Board,  etc.,  32  How.  Pr.  184. 

A  floating  ship  in  a  slip  at  the  wharves  of  New  York  city.  Keeker  v.  Bal- 
ance  Dock  Co.,  13  How.  Pr.  549.     But  see  24  Barb.  215. 

A  crib  or  pier  erected  in  navigable  waters  for  private  use.  People  v.  Van" 
derbilt,  26  N.  Y.  287;  DeLancy  v.  Blizzard,  7  Hun,  7. 

The  navigation  of  a  steamboat  by  the  use  of  an  uninspected  boiler  is  a  public 
nuisance.      Van  Orden  v.  Robinson,  45  Hun,  567. 

A  canal-boat  permanently  stationed  in  a  basin.  Hart  v.  Mayor,  9  Wend^ 
571;  affirming  8  Paige,  218. 

An  unsafe  bridge.     People  v.  Ilohaick  Bridge  Co. ,  7  Alb.  L.  J.  232. 

A  defective  road.  Susquehanna  Trans.  Co.  v.  People,  15  Wend.  267;  Water* 
ford  Turnpike  Co.  v.  People,  9  Barb.  161;  People  v.  Cunningham,  1  Een.  524; 
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Harlem  ▼.  Hunnitton,  9  Cow.  183;  Lansing  v.  Smith,  8  id.  14C;  Dygert  v. 
JShhenek,  23  Wend.  446;  Drake  v.  Rogers,  8  IIill«  604;  People  ▼.  Lambier,  5 
Den.  9;  iro«7i<?r  v.  U.  d  8.  H.  R,,  S  Barb.  427;  Hart  v.  Albany,  9  Wend.  671; 
-Er<?cA:<jr  V.  iVn  r.,  13  How.  549;  24  Barb.  315;  Peckham  v.  Henderson,^!  id.  207; 
Peoj^  V.  VanderbUt,  24  How.  301;  TF^/mortf  v.  ^.  W,  L,  Co,,  37  Barb.  70. 

Privies  connected  with  a  public  school  and  drained  into  a  small  open  brook 
fljwing  through  the  village,  should  be  enjoined  as  public  nuisances.  Board, 
etc.,  V.  Casey,  18  State  Rep.  251. 

In  State  v.  Purse,  4  McCord,  472,  it  was  held  that  a  house  kept  in  a  filthj 
and  negligent  condition  is  a  public  nuisance,  because  it  endangers  the  public 
health  and  safety. 

A  bowling  alley  kept  for  gain  or  hire.  Tanner  y.  Albion,  5  Hill,  121;  Up* 
dike  ▼.  Campbell,  4  E.  D.  Smith,  570. 

In  Com,  v.  Mann,  4  Gray,  213,  it  was  held  that  the  defendant  was  subject 
to  indictment  for  a  common  nuisance,  for  screening  coal  in  a  public  place  so 
that  it  annoyed  the  neighborhood. 

A  bridge  over  a  highway.  Knox  v.  Nexo  York,  65  Barb.  404;  Chenango 
Bridge  v.  Lcms,  63  id.  Ill;  In  re  Bii\ghamton  Bridge,  3  Wall.  51. 

Street  railroad  may  be  so  constructed.  Wetmore  v.  Story^  22  Barb.  414; 
Hamilton  v.  N.  F.  &  H.  R.  R.  Co.,  9  Paige,  71;  Anderson  r.  Rochester^  etc.,  9 
How.  553:  Hertz  v.  L.  I.  R.  Co.,  13  Barb.  646. 

Neglect  to  keep  a  state  dam  in  good  repair  does  not  render  it  a  nuisance. 
Harris  v.  Thompson,  9  Barb.  350. 

Railroad  depot  may  bo  so  constructed  as  to  become  a  public  nuisance.  Ph<B' 
nix  v.  Comm*rs  of  immigration,  12  Ilow.  1. 

A  private  dam  may  become  a  nuisance  if  it  so  overflow  other  lands  and  renders 
the  neighborhood  unhealthy.  Reniriek  v.  Morris,  3  Hill,  621;  7  id.  575;  Adams 
V.  PopJiam,  76  N.  Y.  410;  Broxcn  v.  Bowen,  30  id.  519. 

A  sluiceway  or  coal-hole  may  become  nuisances.  Thomson  ▼.  Alien,  7 
Lans.  459;  Irmn  v.  Wood,  51  N.  Y.  224;  Clifford  v.  Dam,  81  id.  52. 

Gaspipes  may  be  so  laid.     McCannis  v.  Citizens*  Gas-light  Co.,  40  Barb.  880^ 

Obstructions  to  highway  or  tow-path.  Osbom  v.  Union  Ferry  Co.,  63  Barb. 
629;  Conklin  v.  Phoenix  Mills,  62  id.  299. 

A  lime-kiln  is  a  nuisance  when  improperly  conducted  or  located.  Hutehint 
V.  Smith,  63  Barb.  111. 

The  following  not  nuisances  per  se: 

A  building  on  the  bank  of  a  navigable  river  below  low-water  mark. 
Wetmore  v.  Atlantic  White  Lead  Co.,  87  Barb.  70. 

Keeping  a  billiard  room,  unless  kept  as  a  tavern.  People  v.  Sargeant,  8  Cow. 
139. 

The  obstruction  of  an  alley  is  not  a  public  wrong.  Bagley  v.  People,  48  Mich. 
S55  ;  38  Am.  Rep.  192. 

A  dangerous  wall  remote  from  the  public  street  is  not  a  public  nuisance, 
Cain  V.  Syracuse,  29  Hun,  105;  affirmed,  95  N.  Y.  83,  89. 

Whatever  outrages  public  decency  and  is  injurious  to  public  morals  is  in- 
dictable. Hawk.  PI.  Cr.,  bk.  1,  chap.  75.  §  4  ;  10  Humph.  99  ;  1  Swan.  42  ;  8 
Humph.  203  ;  19  Penn.  St.  412  ;  3  Day,  103;  62  Ind.  311 ;  126  Mass.  46  ;  7 
Conn.  267 ;  17  Mass.  336  ;  10  Ind.  140. 
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Keeping  a  bonse  of  prostitntion  is  a  public  nuisance.  Jacobowsky  v.  People, 
6  Hun.  624;  64  N.  Y.  659;  BameMotta  v.  People,  10  Hun,  137;  6  N.  Y.  613; 
People  V.  Carey,  1  Sbeld.  ^IS;  People  v.  Rotoland,  1  Wbeel.  C.C.  286;  People  v. 
Mauch,  24  How.  276. 

Keeping  a  bootb  for  purpose  of  sbowing  an  indecent  exbibition.  Queen  y. 
JSaunderSj  15  Moak's  Eng.  Rep.  151. 

Indecent  exposure  of  person  in  public.  Miller  v.  People,  5  Barb.  208;  People 
V.  Butler,  4  Hun,  636. 

In  Mayor  v.  Nolin,  4  Yerg.  117,  it  was  held  that  exbibition  of  a  stud-horse 
in  a  public  street  is  a  nuisance,  and  indictable  as  such,  because  in  violation  of 
public  decency. 

In  Stale  v.  Taylor,  29  Ind.  517,  it  was  held  that  urinating  in  a  spring  at 
which  the  public  are  accustomed  to  drink  is  a  public  nuisance. 

In  Stale  t.  Harrison,  23  Tex.  232,  it  was  held  that  the  publication  of  an 
obscene  newspaper  is  a  public  nuisance,  because  in  derogation  of  public  morals 
and  decency. 

In  Smith  T.  Commontoealth,  6  B.  Monr.  (Ky.)  21,  it  was  held  that  a  person 
who  keeps  a  house,  wherein  offenses  punishable  by  fine  are  committed,  is  a 
nuisance,  because  such  places  are  in  derogation  of  public  morality,  and  draw 
together  dissolute  people. 

In  People  v.  Monteverde,  43  Hun,  447,  the  defendant  was  tried  upon  an  in- 
dictment, charging  that  he  on  Sunday,  May  9,  1886,  and  on  divers  other  Sun- 
days, was  owner,  occupant,  proprietor  or  lessee  of  a  certain  park  and  premises 
in  Queens  county,  at  which  time  and  place  he  willfully,  wrongfully  and  un- 
lawfully did  permit  and  allow  a  large  number  of  people  to  assemble  to  play 
and  witness  a  game  of  base-ball,  and  then  and  there  allowed  and  permitted 
obscene,  vulgar  and  profane  language  to  be  used,  and  did  permit  and  allow 
great  noise,  confusion  and  uproar,  then  and  there  upon  the  said  premises. 
Upon  an  appeal  from  a  judgment  convicting  the  defendant  of  maintaining  a 
public  nuisance,  held^  that  the  judgment  should  be  reversed  as  the  indict- 
ment failed  to  charge  the  defendant  with  the  commission  of  any  unlawful  act, 
or  the  omission  to  perform  any  duty,  which  were  essential  elements  of  the 
crime  of  a  public  nuisance  as  defined  in  section  385  of  the  Penal  Code. 

It  is  not  to  punish  the  defendant  that  an  indictment  for  a  nuisance  to  a  high« 
way  is  prosecuted,  but  to  have  the  highway  repaired  when  it  is  out  of  repair,  of 
(  the  nuisance  removed  when  the  highway  is  obstructed.     People  v.  Branchport 
*  and  Penn  Tan  Plank  Road  Co,,  5  Park.  604. 

In  United  States  v.  Hart,  Pet.  C.  C.  (U.  S.)  390,  it  was  held  that  a  person 
who  drives  his  horses  through  the  public  streets,  so  as  to  endanger  the  lives 
of  those  who  are  passing,  is  guilty  of  a  public  nuisance,  because  the  public 
safety  is  paramount  law,  and  any  act  which  -endangers  it  is  within  the  idea 
of  a  nuisance. 

The  unauthorized  erection  and  operation  of  an  elevated  railroad  through  the 
streets  of  a  city  create  a  public  and  private  nuisance,  per  se.  Negus  v.  City  oj 
Brooklyn,  10  Abb.  N.  C.  181;  62  How.  Pr.  191 ;  1  Civ.  Proc.  471;  Denver  Ry. 
Co.  V.  Denver  City  Ry.  Co.,  2  Colo.  673. 

A  bridge  across  a  street  for  private  use  is  an  indictable  nuisance,  although 
it  is  so  high  above  the  surface  as  not  to  Smpede  the  passage  of  ordinary  vehi- 
cles.^ Bybee  v.  StaU,  94  Ind.  443;  48  Am.  Rep.  175. 
27 
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A  fruit  Btand,  a  permanent  structure  materially  encroaching  on  a  sidewalk 
of  a  public  street  in  a  thickly-inliabited  part  of  a  city,  is  an  indictable  nuisance, 
whether  it  essentially  interferes  with  the  comfortable  enjoyment  of  the  side- 
walk or  not.     State  v.  Berdetta,  73  Ind.  185;  88  Am.  Rep.  117. 

Defendant,  a  wholesale  grocer,  was  accustomed  to  place  skids,  planked  over, 
from  the  stoop  of  his  store  across  the  Hidewalk  to  a  wooden  horse.  Over  this 
^bridge  goods  were  conveyed  from  the  store  to  trucks  in  the  street,  obstructing  the 
sidewalk  from  four  to  five  hours  of  each  business  day.  ffeldj  that  he  was  guilty 
of  a  public  nuisance.  Callanan  v.  Oilman,  107  N.  Y.  360;  1  Am.  St.  Rep.  83,  note. " 
Earl,  J.,  said:  "  The  primary  purpose  of  streets  is  use  by  the  public  for  travel 
and  transportation,  and  the  general  rule  is  that  any  obstruction  of  a  street,  or 
encroachment  thereon ,  which  interferes  with  such  use,  is  a  public  nuisance. 
But  there  are  exceptions  to  the  general  rule,  bom  of  necessity  and  justified  by 
public  convenience.  An  abutting  owner  engaged  in  building  may  temporarily 
encroach  u{K>n  the  street  by  the  deposit  of  building  materials.  A  tradesman 
may  convey  goods  in  the  street  to  or  frofai  his  adjoining  store.  A  coach  or 
omnibus  may  stop  in  the  street  to  take  up  or  set  down  passengers,  and  the 
use  of  a  street  for  public  travel  may  be  temporarily  interfered  with  in  a  variety 
of  other  wavs,  without  the  creation  of  what  in  the  law  is  deemed  to  be  a 
nuisance.  But  all  such  interruptions  and  obstructions  of  streets  must  be  justified 
by  necessity.  But  it  is  not  sufficient  that  the  obstructions  are  necessary  with  ref- 
erence to  the  business  of  him  who  creates  and  maintains  them;  but  they  must 
also  be  reasonable  with  reference  to  the  rights  of  the  public,  who  have  inter- 
ests in  the  streets  which  may  not  be  sacrificed  or  disregarded.  Whether  an 
obstruction  in  the  street  is  necessary  and  reasonable  must  generally  be  a  ques- 
tion  of  fact,  to  be  determined  upon  the  evidence  relating  thereto.  A  reference 
to  a  few  cases  will  show  what  courts  have  said  upon  this  subject. 

*'  Bex  V.  Bussetl,  6  East,  427,  where  the  defendant,  a  wagoner,  was  indicted 
for  occupying  one  side  of  a  public  street  before  his  warehouse  for  loading  and 
unloading  his  wagons,  the  court  said,  that  it  should  be  fully  understood  that 
the  defendant  could  not  legally  carry  on  any  part  of  his  business  in  the  public 
street  to  the  annoyance  of  the  public;  that  the  primary  object  of  the  street  was 
for  the  free  passage  of  the  public,  and  anything  which  impeded  that  free  pas- 
sage without  necessity  was  a  nuisance;  that  if  the  nature  of  the  defendant's 
business  were  such  as  to  require  the  loading  and  unloading  of  many  more  of 
his  wagons  than  could  conveniently  be  contained  within  his  own  private 
premises,  he  must  either  enlarge  his  premises  or  remove  his  business  to  some 
more  convenient  spot.' 

**  In  BeJT  V.  Cross,  3  Campb.  234,  the  defendant  was  indicted  for  allowing  his 
coaches  to  remain  an  unreasonable  time  in  a  public  street,  and  the  court  said: 

*  Every  unauthorized  obstruction  of  a  highway  to  the  annoyance  of  the  king's 
subjects  is  a  nuisance.     The  king's  highway  is  not  to  he  used  as  a  stable-yard. 

♦  ♦  *  A  stage-coach  may  set  down  or  take  up  passengers  in  the  street, 
this  being  necessary  for  public  convenience;  but  it  must  be  done  in  a  reason* 
able  time,  and  private  premises  must  be  provided  for  the  coach  to  stand 
while  waiting  between  one  journey  and  the  commencement  of  another.* 

"In  Bex  Y.  Jones,  8  Campb.  280,  the  defendant,  a  lumber  merchant  in  Loo- 
don,  was  indicted  for  the  obstruction  of  a  part  of  a  street  in  the  hewing  and 
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flawing  of  logs,  and  the  court  said:  '  If  an  unreasonable  time  is  occupied  in  de- 
livering beer  from  a  brewer's  dray  into  the  cellar  of  a  publican,  this  is  cer- 
tainly a  nuisance.  A  cart  or  wagon  may  be  unloaded  at  a  gate- way,  but  this 
must  be  done  with  promptness.  So  as  to  the  repairing  of  a  house,  the  public 
must  submit  to  the  inconvenience  occasioned  necessarily  in  repairing  the 
house;  but  if  this  inconvenience  should  be  prolonged  for  an  unreasonable 
time,  the  publij  have  a  right  to  complain,  and  the  party  may  be  indicted  for  a 
nuisance.  Thj  rule  of  law  upon  this  subject  is  much  neglected,  and  great  ad- 
vantages would  arise  from  a  strict,  steady  application  of  it.  I  cannot  bring 
myself  to  doo^bt  the  guilt  of  this  defendant.  He  is  not  to  eke  out  the  incon- 
venience of  hiS  own  premises  by  taking  in  the  public  highway  with  his  lum- 
ber yard;  ana  if  the  street  be  too  narrow,  he  must  move  to  a  more  convenient 
place  for  carrying  on  his  business.' 

''In  Cojn,  V.  Passmore,  1  Serg.  &  R.  217,  the  defendant,  an  auctioneer,  was 
Indicted  iot  a  nuisance  in  placing  goods  on  the  foot-way  and  carriage-way  of 
one  of  the  public  streets  of  the  city,  and  suffering  them  to  remain  for  the  pur- 
pose of  be!ng  sold  there,  so  as  to  render  the  passage  less  convenient,  although 
not  entirely  to  obstruct  it,  and  the  court  said:  '  It  is  true,  necessity  justifies 
actions  m^hich  would  otherwise  be  nuisances.  It  is  true  also  that  the  necessity 
need  naj  be  absolute;  it  is  enough  if  it  be  reasonable.  No  man  has  a  right 
to  thro^  wood  or  stones  into  the  street  at  his  pleasure.  But  inasmuch  as  fuel 
is  necMsary,  a  man  may  throw  wood  into  the  street  for  the  purpose  of  having 
it  carried  into  his  house,  and  it  may  be  there  a  reasonable  time.  So  because 
boildibg  is  necessary,  stones,  bricks,  lime,  sand  and  other  materials  may  be 
plaeed  in  the  street,  provided  it  be  done  in  the  most  convenient  manner.  On 
the  same  principle,  a  merchant  may  have  his  goods  placed  in  the  street  for 
the  purpose  of  removing  them  to  his  store  in  a  reasonable  time.  But  he  has 
no  right  to  keep  them  in  the  street  for  the  purpose  of  selling  them  there,  be- 
cause there  is  no  necessity  for  it.  *  *  *  I  can  easily  perceive  that  it  is  for 
the  convenience  and  the  interest  of  an  auctioneer  to  place  his  goods  in  the 
street,  because  it  saves  the  expense  of  storage ;  but  there  is  no  more  necessity 
In  his  case  ^han  in  that  of  a  private  merchant.  It  is  equally  in  the  power  of 
the  auctioneer  and  the  merchant  to  procure  warehouses  and  places  of  deposit 
in  prt^portion  to  the  extent  of  their  business.' 

"  In  People  v.  Cunningham,  1  Denio,  524,  the  defendants  were  indicted  for 
obstructing  one  of  the  streets  in  the  city  of  Brooklyn,  and  the  court  said:  '  The 
fact  that  the  defendants'  business  was  lawful  does  not  .afford  them  a  justifica- 
lion  in  annoying  the  public  in  transacting  it;  it  gives  them  no  right  to  occupy 
the  public  highway  so  as  to  impede  the  free  passage  of  it  by  the  citizens  gen- 
erally. The  obstruction  complained  of  is  not  of  the  temporary  character  which 
may  be  excused  within  the  necessary  qualifications  referred  to  in  the  cases 
cited,  but  results  from  a  systematic  course  of  carrying  on  the  defendants'  bus- 
iness. It  is  said  that  this  business  cannot  be  carried  on  in  any  other  manner 
at  that  place  so  advantageously  either  to  individuals  or  the  public.  The  an- 
swer to  this  is  to  be  found  in  the  observations  of  the  court  in  BusseWs  Com, 
above  cited:  '  They  must  either  enlarge  their  premises,  or  remove  their  bust 
ness  to  some  more  convenient  spot.'  Private  interests  must  be  made  subser- 
vient to  the  general  interest  in  the  community.' 
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"In  WaUh  y.  WiUan,  101  N.  Y.  254;  54  Am.  Rep.  698,  a  case  where  the  de- 
fendant obstmcted  a  sidewalk  in  the  citj  of  New  York  with  skids  a  few  inin« 
Qtes  while  he  was  engaged  in  removing  two  large  cases  of  merciiandise  from 
his  store  to  a  truck,  in  consequence  of  which  the  plaintiff  claimed  to  have 
been  injured  while  passing  through  the  street,  we  said:  '  The  defendant  had 
the  right  to  place  the  skids  across  the  sidewalk  temporarily  for  purposes  of 
removing  the  cases  of  merchandise.  Every  one  doing  business  along  a  street 
in  a  populous  city  must  have  such  a  right,  to  be  exercised  in  a  reasonable 
manner  so  as  ndt  to  unnecessarily  incumber  and  obstruct  the  sidewalk.' 

"  In  MatJietJDs  v.  Kelsey^  58  Me.  56,  the  court  said:  '  As  an  incident  to  this 
right  of  transit,  the  public  have  a  right  to  load  and  unload  such  yehicles  (in 
the  street  or  from  the  street),  as  they  find  it  convenient  to  use.  But  in  this 
respect  each  individual  is  restrained  by  the  rights  of  others.  He  must  do  his. 
work  in  such  careful  and  prudent  manner  as  not  to  interfere  unreasonably 
with  the  convenience  of  others.' " 

The  construction  by  a  railroad  of  a  bridge  of  less  width  than  the  highway 
is  not  per  se  a  nuisance.    People  v.  Ifew  York  Cent,,  etc.,  B.  Co.,  89  N.  Y.  266. 

The  question  is  whether,  under  all  the  circumstances,  the  company  unneces- 
sarily impaired  the  usefulness  of  the  highway  by  the  manner  of  constructing 
the  bridge.    People  v.  I^ew  York  Cent,,  etc,,  B.  Co.,  89  N.  Y.  268. 

Where  the  legislature  has  granted  the  privilege  to  erect  a  dam  to  a  certain 
height,  the  maintaining  of  a  dam  at  a  greater  height  is  not,  as  matter  of  law, 
a  public  nuisance,  and  if  it  were,  it  does  not  follow  that  any  one  except  the 
people,  or  some  riparian  owner  who  is  specially  injured  thereby,  can  complain 
of  it.     Oroat  v.  Moak,  26  Hun,  380;  affirmed,  94  N.  Y.  115. 

Where,  on  the  trial  of  an  indictment  for  a  nuisance,  the  defendant  is  found 
guilty  of  erecting  and  maintaining  a  dam  which  was  the  nuisance  alleged,  and 
the  indictment  contains  no  averment  as  to  the  continuance  of  the  nuisance,  the 
court  cannot  render  a  judgment  abating  the  nuisance,  but  can  only  inflict  a 
personal  punishment  upon  the  defendant.     MuMon  v.  People,  6  Park.  16. 

In  an  action  by  the  attorney-general  to  abate  a  public  nuisance,  he  can  only 
raise  a  question  as  to  a  public  wrong,  and  cannot  raise  a  question  over  a  con- 
tract between  individuals.  People  v.  Brooklyn,  etc,,  B.  Co.,  15  Week.  Dig. 
74;  affirming  12  id.  875. 

Upon  the  trial  of  an  indictment  under  this  section  for  obstructing  a  high- 
way, where  it  appears  that  lands  have  been  dedicated  by  the  owner  to  the 
public  as  a  highway,  the  acceptance  by  the  public  which  establishes  the  high- 
way in  question  and  the  obstruction  to  it,  upon  which  the  indictment  is  based, 
may  be  found  by  one  and  the  same  jury.  People  v.  LocJ^felm,  103  N.  Y.  1;  4 
N.  Y.  Cr.  Rep.  159. 

A  party  acting  under  the  authority  of  the  commissioner  of  highways,  and 
thereby  obstructing  the  public  highway,  does  not  act  unlawfully,  and  there- 
fore  his  action  does  not  come  within  this  section.  People  v.  Crounte,  7  N.  Y. 
Cr.  Rep.  11;  57  Hun,  489. 

Where  defendant  is  accused  of  having  willfully  and  maliciously  obstructed 
the  public  highway,  by  causing  water  to  flow  thereon,  by  constructing  a  dam 
on  private  land,  evidence  that  such  obstruction  was  made  under  the  direction 
and  authorization  of  the  commissioner  of  highways,  is  admissible  in  defense. 
People  V.  Crounse,  7  N.  Y.  Cr.  Rep.  11;  51  Hun,  489. 
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A  hasband  while  acting  as  tlie  agent  of  his  wife  in  regard  to  her  lands,  can* 
not  be  made  liable  and  punished  for  continuing  a  nuisance  thereon.  People  t. 
Oraume,  61  Han,  489;  7  N.  Y.  Cr.  Bep^  11;  People  v.  Livingiton,  27  Him» 
105. 

§  386.  Unequal  damage.  —  An  act  which  affects  a  consider- 
able number  of  persons,  in  either  of  the  ways  specified  in  the 
last  section,  is  not  less  a  nnisance  because  the  extent  of  the  dam- 
age is  nnequaL 

§  387.  Maintaining  a  nuisanoe  a  miBdemeanor.  ~  A 
person,  who  commits  or  maintains  a  public  nuisance,  the  punish- 
ment for  which  is  not  specially  prescribed,  or  who  willfully  omits 
or  refuses  to  perform  any  legal  duty  relating  to  the  removal  of 
such  a  public  nuisance,  is  guilty  of  a  misdemeanor. 

See  Syracuse,  etc.,  R.  Co,  y.  TiUly,  66  Barb.  25;  Waener  r.  Bailroad  Ch.,  80 
N.  Y.  212 

§  388.  Permitting  building  to  be  used  for  nnlsanoei 
etc. — A  person  who, 

1.  Lets,  or  permits  to  be  used,  a  building,  or  portion  of  a  build- 
ing, knowing  that  it  is  intended  to  be  used  for  committing  or 
maintaining  a  public  nuisance,  or 

2.  Opens  or  maintains  a  place  where  opium,  or  any  of  its  prep- 
arations, is  smoked  by  other  persons,  or 

3.  At  such  place  sells  or  gives  away  any  opium,  or  its  said 
preparations,  to  be  there  smoked  or  otherwise  used,  or 

4.  Visits  or  resorts  to  any  such  place  for  the  purpose  of  smok- 
ing opium  or  its  said  preparations ; 

Is  gnilty  of  a  misdemeanor. 

A  law  forbidding  the  sale  of  opium  is  constitutional.  State  y.  Ah  Oreuff  16 
Ney.  50;  40  Am.  Rep.  488. 

§  389.  Keeping  gunpowder  unlawfully. —  A  person  who 
makes  or  keeps  gunpowder,  nitro-glycerine,  or  any  other  explosive 
or  combustible  material,  within  a  city  or  village,  or  carries  such 
materials  through  the  streets  thereof,  in  a  quantity  or  manner 
prohibited  by  law  or  by  ordinance  of  the  city  or  village,  is  guilty 
of  a  misdemeanor.  A  person  who  manufactures  gunpowder, 
dynamite,  nitro-glycerine,  liquid  or  compressed  air  or  gases,  except 
acetylene  gas  and  other  gases  used  for  illuminating  purposes, 
naphtha,  gasolene,  benzine  or  any  explosive  articles  or  compounds 
or  manufactures  ammunition,  fireworks  or  other  articles  oi  which 
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such  substances  are  component  parts  in  a  cellar,  room  or  apart- 
ment of  a  tenement  or  dwelling  house  or  any  building  occupied 
in  whole  or  in  part  by  persons  or  families  for  living  purposes,  is 
guilty  of  a  misdemeanor.  And  a  person  who,  by  the  careless, 
negligent,  or  unauthorized  use  or  management  of  gunpowder  or 
other  explosive  substance,  injures  or  occasions  the  injury  of  the 
person  or  property  of  another,  is  punishable  by  imprisonment  for 
not  more  than  two  years.  Any  person  or  persons  who  shall 
knowingly  present,  attempt  to  present,  or  cause  to  be  presented 
or  offereu  for  shipment  to  any  railroad,  steamboat,  steamship, 
express  or  other  company  engaged  as  common  carrier  of  passen- 
gers or  freight,  dynamite,  nitro-glycerine,  powder  or  other  explo- 
sives dangerous  to  life  or  limb,  without  revealing  the  true  nature 
of  said  explosives  or  substance  so  offered  or  attempted  to  be 
offered  to  tlie  company  or  carrier  to  which  it  shall  be  presented, 
shall  be  guilty  of  a  felony,  and  upon  conviction,  shall  be  fined  in 
any  sum  not  exceeding  one  thousand  dollars  and  not  less  than 
three  hundred  dollars,  or  imprisonment  in  a  state  prison  for  not 
less  than  one  nor  more  than  five  years,  or  be  subject  to  both  such 
fine  and  imprisonment. 
Amended  by  chap.  494,  LawB  1900  ;  in  effect  May  1,  1900. 

See  Wood's  Nuisances,  §  78;   Van  Orden  v.  Robinson,  45  Hun,  570. 

The  careless  or  negligent  keeping  of  gunpowder  near  dwellinff-houses,  so  as 
to  endanger  life,  is  a  public  nuisance.  Bradley  v.  BeopU,  56  Barb.  72;  Heeg 
V.  Licht,  80  N.  Y.  579;  36  Am.  Rep.  654;  8  Abb.  N.  C.  856;  Bfiodes  v.  Dun- 
bar,  57  Penn.  St.  274. 

§  390.  Throwing  gas-tar,  etc.,  into  public  waters. — A  per- 
son who  throws  or  deposits  gas-tar,  or  the  refuse  of  a  gas  hoase 
or  gas  factory,  or  oflEai,  refuse,  or  any  other  noxious,  offensive,  or 
poisonous  substance  into  any  public  waters,  or  into  any  sewer  or 
stream  running  or  entering  into  such  public  waters,  is  guilty  of 
a  misdemeanor. 

§  391.  Violation  of  quarantine  laws,  by  master  of  vessel. 

—  A  master  of  a  vessel  subject  to  quarantine  or  visitation  by 
the  health  officer,  arriving  in  the  port  of  New  York,  who  refuses 
or  omits, 

1.  To  proceed  to  and  anchor  his  vessel  at  the  place  assigned  for 
quarantine,  at  the  time  of  his  arrival ;  or, 

2.  To  submit  his  vessel,  cargo  and  passengers,  to  the  examina- 
tion of  the  health  officer,  and  to  furnish  all  necessary  information 
to  enable  that  officer  to  determine  the  length  of  quarantine  and 
?ther  regulations  to  which  they  ought  respectively  to  be  sub- 
ject; or, 

3.  To  remain  with  his  vessel  at  quarantine  during  the  period 
assigned  for  her  quarantine,  and  wliile  at  quarantine  to  comply 
with  the  directions  and  regulations  prescribed  by  law,  and  witli 
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such  as  any  of  the  officers  of  health,  by  virtue  of  the  authority 
given  to  them  by  law,  shall  prescribe  in  relation  to  his  vessel,  his 
x»rgo,  himself,  his  passengers  or  crew,  is  punishable  by  imprison- 
ment not  exceeding  one  year,  or  by  a  fine  not  exceeding  two 
thousand  dollars,  or  both. 

§  392.  Oiving  false  information  relative  to  vessel,  or 
permitting  person  to  land  before  visit  of  health  officers.— 

A  master  of  a  vessel,  hailed  by  a  pilot,  who 

1.  Gives  false  information  to  such  pilot,  relative  to  the  condi« 
tion  of  his  vessel,  crew  or  passengers,  or  the  health  of  the  place 
or  places  from  whence  he  came,  or  refuses  to  give  such  informa- 
tion as  shall  be  lawfully  required  ;  or, 

2.  Lands  any  person  from  his  vessel,  or  permits  any  person, 
except  a  pilot,  to  come  on  board  of  his  vessel,  or  unlades  or 
transships  any  portion  of  his  cargo,  before  his  vessel  has  been 
visited  and  examined  by  the  health  officers ;  or, 

3.  Approaches  with  his  vessel  nearer  the  city  of  New  York 
than  the  place  of  quarantine  to  which  he  may  be  directed,  is 
punishable  by  imprisonment  not  exceeding  one  year,  or  by  a  fine 
not  exceeding  two  thousand  dollars,  or  by  both. 

§  393.  Landing  firom  vessel  before  visit  of  health  officers. 

A  person,  who,  being  on  board  any  vessel  at  the  time  of  her 
arrival  at  the  port  of  New  York,  lands  from  such  vessel,  or 
unlades,  or  transships,  or  assists  in  unlading  or  transshipping  any 
portion  of  her  cargo,  before  such  vessel  has  been  visited  and 
examined  by  the  health  officers,  is  punishable  by  imprisonment 
not  exceeding  one  year,  or  by  a  fine  not  exceeding  two  thousand 
dollars,  or  both. 

§  394.  Gh>ing  on  board  vessel  at  quarantine  grotmds, 
or  entering  quarantine  grounds  without  leave. — A  person 
who  goes  on  board  of,  or  has  any  communication  or  intercourse 
with  any  vessel  at  quarantine,  or  with  any  of  the  crew  or 
passengers  of  such  vessel,  without  the  permission  of  the  health 
officer,  and  every  person  who,  without  such  authority,  enters  the 
quarantine  grounds  or  anchorage,  is  punishable  by  imprisonment 
not  exceeding  one  year,  or  by  a  fine  not  exceeding  two  thousand 
dollars,  or  both ;  and  in  addition  thereto  he  may  be  detained  at 
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quarantine  bo  long  as  the  health  officer  directs,  not  exceeding 
twenty  days.  And  in  case  such  person  shall  be  taken  sick  of  any 
infections,  contagious  or  pestilential  disease,  during  such  twenty 
days,  he  may  be  detained  at  the  marine  hospital,  for  such 
further  time  as  the  health  officer  directs. 

§  395.  Violating  quarantiiie  regrulations.  —  A  person  whu, 
having  been  lawfully  ordered  by  a  health  officer  to  be  detained 
in  quarantine,  and  not  having  been  discharged,  leaves  the  quar- 
antine grounds  or  anchorage,  or  willfully  violates  any  quarantine 
law  or  regulation,  is  guilty  of  a  misdemeanor. 

§  396.  Obstructing  health  officer  in  performanoe  of  his 
duty.  —  A  person  who  willfully  opposes  or  obstructs  a  health 
officer  or  physician  charged  with  the  enforcement  of  the  health 
laws,  in  performing  any  legal  duty,  is  guilty  of  a  misdemeanor. 

§  397.  Willfiil  violation  of  health  laws.  —  A  person  who 
wiUfuily  violates  any  provision  of  the  health  laws,  the  punish- 
ment for  violating  which  is  not  otherwise  prescribed  by  those 
laws  or  by  this  Code ;  and  a  person  who  willfully  violates  or 
refuses  or  omits  to  comply  with  any  lawful  order  or  regulation 
prescribed  by  any  board  of  health  or  health  officer,  or  any  re^lar 
tion  lawfully  made  or  established  by  any  public  officer  under 
authority  of  the  health  laws,  is  punishable  by  imprisonment  not 
exceeding  one  year,  or  by  a  fine  not  exceeding  two  thousand 
dollars,  or  by  both. 

g  398.  TTnlioensed  piloting.  —'A  perpon,  other  than  a  law 
fully  authorized  branch  Hell  Gate  ])ilot,  who  pilots,  or  offers  to 
pilot,  or  tows  or  offers  to  tow,  any  boat  or  vessel  (except  barges, 
vessels  under  fifty-five  tons  burthen,  and  canal  boats  actually  used 
in  navigating  the  canals)  through  that  part  of  the  East  river  com- 
monly called  Hell  Gate,  is  guilty  of  a  misdemeanor.  But  no 
pilotage  shall  be  charged  to  any  vessel  under  a  coasting  license  on 
entering  or  departing  from  the  port  of  New  York,  by  way  of 
the  East  river,  called  Hell  Gate,  unless  such  vessel  actually  em- 
ploys a  pilot ;  and  the  making  sach  such*  charge  or  demand 
without  such  employment,  shall  be  deemed  a  misdemeanor. 

*So  in  the  original. 
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If  any  other  person  than  a  branch  Hell  Gate  pilot  shall  pilot  or  tow  for  anj 
other  person  any  vessel,  etc.,  through  the  channel  commonly  called  Hell  Qate, 
he  shall  be  deemed  guilty  of  a  misdemeanor.  People  y.  Sperry,  50  Barb.  170; 
Comm^rt  ofPUats  Pacific  MaU  8,  8.  Co.,  52  N.  Y.  609. 

The  act  concerning  the  pilots  of  the  channel  of  the  East  river,  commonly 
called  Hell  Gate,  held  constitutional  and  valid.  StiUtoell  v.  Raynor,  1  Daly,  47. 

The  Federal  constitution  does  not  deprive  the  several  states  of  power  to 
legislate  upon  the  subject  of  pilots.     8tiUweU  v.  Raynor,  12  How.  (U.  S.)  299. 

Noth withstanding  the  United  States  pilotage  act,  sea-going  vessels  in  New 
York  harbor  are  subject  to  pilotage  under  state  law.  Henderson  v.  Gjpofford, 
10  Abb.  (N.  S.)  140;  3  Daly.  861. 

The  pilot  of  a  steam  tug  or  tow  boat  who,  being  upon  his  own  boat,  tows  a 
vessel  through  Hell  Gate,  and.  by  signals  made  to  the  helmsman  of  the  vessel 
in  tow,  directs  changes  at  the  helm  to  conform  to  the  steamer's  movements, 
does  not  pilot  such  vessel  within  the  prohibition  relative  to  Hell  Gate  pilots. 
People  ▼.  Franeuco,  10  Abb.  30;  Francisco  v.  People,  4  Park.  139;  18  How.  476. 

§  399.  Coasting  steamers  excepted.  —  The  last  section  does 
not  apply  to  vessels  propelled  wholly  or  partly  by  steam,  owned 
or  belonging  to  citizens  of  the  United  States,  and  licensed  and 
engaged  in  the  coasting  trade. 

See  Qritwold  v.  Master  and  Wardens  of  New  For*,  9  Johns.  76;  Nickersonv. 
Mason,  18  Wend.  64;  8turgis  v.  Spofford,  52  Barb.  436;  45  N.  Y.  446. 

§  400.  Acting  as  port  warden  without  authority.  —lA 

person  who  not  being  a  port  warden,  assumes  or  undertakes  to 
act  as  such,  or  undertakes  the  performance  of  any  of  the  duties 
prescribed  by  law,  as  pertaining  to  the  oflSce  of  port  warden ; 
and  a  person  who  knowingly  employs  any  other  than  the  wardens 
for  the  performance  of  such  duties ;  and  a  person  who  issues  any 
certificate  of  a  survey  on  vessels,  materials  or  goods  damaged^  with 
intent  to  avoid  the  provisions  of  any  statute,  is  guilty  of  a  mis- 
demeanor. 

See  Tinkham  v.  Tapscott,  17  N.  Y.  141;  Wardens  v.  CaHwright,  4  Sandf.  286. 

§  401.  Apothecary  omitting  to  label  drugs,  or  labeling 
them  wrongly.  —  An  apothecary,  or  druggist,  or  a  person 
employed  as  clerk  or  salesman  by  an  apothecary  or  druggist,  or 
otherwise  carrying  on  business  as  a  dealer  in  drugs  or  medicines, 
who,  in  putting  up  any  drugs  or  medicines,  or  making  up  any 
prescription,  or  filling-  any  order  for  drugs  or  medicines,  willfully, 
negligently  or  ignorantly  omits  to  label  the  same,  or  puts  any 
untrue  label,  stamp  or  other  designation  of  contents  upon  any 
box,  bottle  or  other  package  containing  a  drug  or  medicine,  or 
28 
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Bubstitutes  a  different  article  for  any  article  prescribed  or  ordered, 
or  puts  up  a  greater  or  less  quantity  of  any  article  than  that  pre- 
scribed  or  ordered,  or  otherwise  deviates  from  the  terms  of  the 
prescription  or  order  which  he  undertakes  to  follow,  in  conse- 
quence of  which  human  life  or  health  is  endangered,  is  guilty  of 
a  misdemeanor. 

§  402.  Apothecary  selling  poiBon  without  recoitUng  the 
Bale.  —  An  apothecary  or  druggist,  or  a  person  employed  as  clerk 
or  salesman  by  an  apothecary  or  druggist,  or  otherwise  carrying 
on  business  as  a  dealer  in  drugs  or  medicines,  who  sells  or  gives 
any  poison  or  poisonous  substance,  without  first  recording  in  a 
book  to  be  kept  for  that  purpose,  the  name  and  "residence  of  the 
person  receiving  such  poison,  together  with  the  kiud  and  quantity 
of  such  poison  received  and  the  name  and  residence  of  some  per- 
son known  to  such  dealer,  as  a  witness  to  the  transaction,  except 
upon  the  written  order  or  prescription  of  some  practicing  physi- 
cian whose  name  is  attached  to  the  order,  is  guilty  of  a  misde- 
meanor. 

§  403.  BefdBiiig  to  exhibit  record. —  A  person  whose  duty 
it  is  by  the  last  section  to  keep  a  book  for  recording  the  sale  or 
gift  of  poisons,  who  willfully  refuses  to  permit  any  person  to 
inspect  43aid  book  upon  reasonable  demand  made  during  ordinary 
business  hours,  is  punishable  by  a  fine  not  exceeding  fifty  dollars. 

§  404.  Selling  poison  v^ithout  label. —  A  person  who  sells, 
gives  away  or  disposes  of  any  poison  or  poisonous  substance  (ex- 
cept upon  the  order  or  prescription  of  a  regularly  authorized 
practicing  physician),  without  attaching  to  the  vial,  box  or  parcel 
containing  such  poisonous  substance,  a  label  with  the  name  and 
residence  of  such  person,  the  word  "  poison  "  and  the  name  of 
puch  poison,  all  written  or  printed  thereon  in  plain  and  legible 
characters,  and  a  person  who,  after  the  first  day  of  January,  eigh- 
teen hundred  and  eighty-seven,  sells,  gives  away  or  disposes  of 
or  offers  for  sale  any  sulphate  or  other  preparation  of  opium  or 
morphine,  except  paregoric  and  those  preparations  containing  two 
grains  or  less  of  opium  or  morphine  to  the  ounce,  without  attach- 
ing to  the  bottle,  vial,  box  or  packasre  containing  such  sulphate  or 
other  preparation  of  opium  or  morphine,  a  scarlet  label  lettered  in 
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white  letters,  plainly  naming  the  contents  thereof,  with  the  name 
and  residence  of  such  person  is  guilty  of  a  misdemeanor. 

§  405.  Medical  prescriptions. — JKTo  person  employed  in  a 
drug  store  or  apothecary's  shop  shall  prepare  a  medical  prescrip- 
tion, unless  he  has  served  two  years'  apprenticeship  in  such  a  store 
or  shop,  or  is  a  graduate  of  a  medical  college  or  college  of  phar- 
macy, except  under  the  direct  supervision  of  some  person  pos- 
soesing  one  of  those  qualifications ;  nor  shall  any  proprietor  or 
other  person  in  charge  of  such  store  or  shop  permit  any  pereon 
not  possessing  such  qualifications  to  prepare  a  medical  prescrip- 
tion in  his  store  or  shop,  except  under  such  supervision.  A  person 
violating  any  provision  of  this  section  is  guilty  of  a  misdemeanor 
punishable  by  a  fine  not  exceeding  one  hundred  dollars,  or  by 
imprisonment  not  exceeding  six  months;  and  in  case  of  death  en- 
suing from  such  violation,  the  person  offending  is  guilty  of  a 
felony  punishable  by  a  fine  not  less  than  one  thousand  dollars  nor 
more  than  five  thousand  dollars,  or  by  imprisonment  not  less  than 
two  yeai-s  nor  more  than  four  years,  or  by  both  such  fine  and  im- 
prisonment 

This  section  merely  relates  to  persms  employed  in  a  drug  store  or  apothecary 
shop  and  not  to  the  proprietors.     People  v.  Roiitey,  21  State  Rep.  175. 

§  405a.  Regulations  as  to  prescriptions  of  opium  and 
morphine. — A  ]>erson  who,  except  on  the  written  or  verbal  order 
of  a  physician,  refills  more  than  once  prescriptions  containing 
opmm,  morphine  or  preparations  of  either,  in  which  the  dose  of 
opium  exceeds  one-fourth  grain  or  morphine  one-twentieth  grain, 
is  guilty  of  a  misdemeanor. 

Added  Laws  1893.  ch.  693;  takes  effect  Oct.  1,  1893. 

§  406.  Concealing  foreign  matter  in  merchandise. —  A 

person  who,,  with  intent  to  defraud,  while  putting  up  in  a  barrel, 
bag,  bale,  box,  or  other  ])ackage,  cotton,  hops,  hay,  or  any  other 
article  of  merchandise  whatever,  usually  sold  by  weight  in  such 
packages,  places  or  conceals  therein  any  other  substance  or  thing 
whatever,  in  case  where  special  provision  for  the  punishment 
thereof  is  not  otherwise  made  by  statute,  is  guilty  of  a  misde- 
meanor. 

§  407.  Adulterating  food,  drugs,  liquor,  etc.  —  A  person 
who,  either, 

1.  With  intent  that  the  same  may  be  sold  as  nnadnlterated  or 
undiluted,  adulterates  or  dilutes  wine,  milk,  distilled  spirits,  or 
malt  liquor,  or  any  drug,  medicine,  food,  or  drink,  for  man  or 
beast;  or, 

'  2.  Knowing  that  the  same  has  been  adulterated  or  diluted^  offers 
for  sale  or  sells  the  same,  as  unadulterated  or  undiluted,  or  with- 
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out  disclosing  or  informing  the  ptirchascr  that  the  same  has  been 
adulterated  or  diluted,  in  a  case  where  special  provision  has  not 
been  made  by  statute  for  the  piinishiiiont  of  the  offense ;  or, 

3.  Sells,  or  cffers  to  sell,  or  stores,  ur  transports  with  intent  to 
scil  for  any  purpwso  other  than  cooling  beer  in  casks,  ice  cut  from 
any  canal,  or  from  the  wide  Wiiters  or  basins  of  any  canal,  unless 
the  ice  so  sold,  or  offered  for  wile,  or  siored  i»r  iransporied,  is 
contained  in  a  building,  cart,  car,  sleigh,  float  or  i*eceptacle  upon 
which  is  ])lainly  marked  in  Koman  or  capital  letters,  not  less  than 
eigiit  inches  square,  the  words  ''Canal  Ice;  "  or 

4.  Who  shall  adulterate  maple  sugar,  ranple  syrup  or  honey,  with 
glucose,  cane  sugir  or  syrup,  beet  suear  or  syrup,  or  any  other 
substance  fi>r  the  jmrpose  of  sale,  or  who  shall  knowiigly  sell  or 
offer  for  pale  maple  sugar,  maple  syrup  or  honey  that  has  been 
adulterated  in  any  way  shall  be  deemed  guilty  of  a  misdemeanor. 

5.  Violate  any  provision  of  section  thirty  of  the  domestic  com- 
merce law,  relating  to  canned  and  preserved  food. 

Subd.  5  added;  chap.  551  of  1896.    In  effect  Oct.  1,  1896. 

The  legislature  has  undoubted  i>o\7L*r  t.)  prohibit  the  adulteration  of  food; 
People  V.  Oillson,  109  X.  Y.  40:3;  or  the  sale  of  milk  Mow  a  certain  standard; 
People  V.  Cipperly,  4  X.  Y.  Cr.  Hep.  09;  reversing  87  Hun,  324;  People  v. 
West.  106  N.  Y.  293;  State  v.  Smyth,  14  I'l.  I.  100;  51  Am.  Kep.  344;  Com.  v. 
EvanSf  182  Mass.  11;  State  v.  Addinyton,  77  Mo.  110;  or  the  sale  of  opium, 
titate  V.  Ah  Crew,  16  Xev.  50;  40  Am.  Rep.  4^. 

Substitute  for  hops  or  pure  extracts  of  hops  in  the  manufacture  of  ale  or 
beer  deemed  an  adulteration.     Laws  1886,  chap.  467. 

LawB  1881,  chap.  407  (food  and  drugs).  Food  to  be  adulterated  within  the 
meaning  of  this  act  must  contain  poison,  and  this  fact  must  be  proved  to 
sustain  the  charge.     People  y,  Bischoff,  14  State  Rep.  581. 

Section  7,  requiring  labels,  does  not  apply  to  the  ordinary  articles  of  food 
provided  they  are  not  injurious  to  health.  People  v.  BUehoff,  14  State  Rep. 
581. 

To  warrant  conviction  there  must  be  proof  that  the  article  was  sold  as  food 
or  as  a  drug,  according  to  the  allegations  of  the  complaint,  and  also  that  the 
article  was  sold  with  a  criminal  intent  or  under  circumstances  which  show 
criminal  negligence.  People  v.  Falle,  1  N.  Y.  Cr.  Rep.  172;  13  Abb.  N.  C. 
196.     But  see  People  v.  Srhnffer,  41  ITun.  2^. 

The  term  *'food  "  as  used  in  this  act  includes  every  article  used  for  food  or 
drink  by  man,  including  all  candies,  teas,  coffees  and  spirituous,  fesment«d 
and  malt  liquors.  The  term  **drug,"  as  used  in  this  act,  includes  all  medi- 
cines for  internal  and  external  use.     Laws  1886,  chap.  477. 

The  act  of  1881,  chap.  407,  was  amended.     Laws  188."5,  chap.  176. 

Iiaws  1882,  chap.  246  (adulterated  butter).  To  justify  a  conviction  under 
section  1  of  this  act,  it  is  not  necessary  to  prove  that  the  seller  intended  to  de. 
ceive.  or  that  he  knew  that  the  article  sold  was  not  butter.  The  seller  subjects 
himself  to  the  penalty  impos«*d  by  the  statute  by  making  the  representation, 
not  knowing  it  to  be  true.     People  v.  Mahaney^  41  Uun,  26. 
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The  presumption  created  by  the  secood  section  is  not  met  by  showing 
absence  of  knowledge  and  intent  to  deceive,  but  only  by  oontroverting  the  tes- 
timony, on  the  part  of  the  prosecution,  tending  to  show  the  sale  or  false  rep- 
resentation.    People  V.  Ma?ianey,  41  Uun,  26. 

X<aws  1884,  chap.  202  (adulterated  milk).  See  People  r.  Marx,  99  N.  T.  377; 
People  V.  Cipperly,  37  Hun,  324;  101  N.  Y.  634;  4  N.  Y.  Cr.  Rep.  69;  People  t. 
MeOann,  34  Hun,  358;  Schrumpf  v.  People,  14  id.  10. 

An  act  prohibiting  the  sale  of  adulterated  milk  does  not  embrace  the  offense 
of  bringing  such  milk  into  the  city.     Polineky  v.  State,  73  N.  Y.  65. 

Laws  1886,  chap.  183  (dairy  products).  In  People  v.  Storm,  8  State  Rep. 
907,  the  analysis  of  milk  sold  by  defendant  was  as  follows:  Water,  88.74  per 
cent;  Fat,  2.72  per  cent;  Solids,  not  fat,  8.64  per  cent;  Total  Solids,  11.26  per 
cent;  Ash.  .68  per  cent;  held,  su^cient  to  sustain  a  conviction. 

To  constitute  an  offense  under  this  act  neither  knowledge  nor  intent  need 
be  shown.  People  v.  KibUr,  106  N.  Y.  321;  People  v.  West,  id.  293;  60  Am. 
Rep.  452;  People  v.  Schaffer,  41  Hun,  23. 

See,  also,  30  Am.  Rep.  617,  note,  where  the  cases  are  collated. 

But  see  Peaj^  v.  FuUe,  12  Abb.  N.  C.  196;  1  N.  Y.  Cr.  Rep.  772. 

All  that  is  required  to  establish  the  offense  is  to  show  a  sale  of  milk  falling 
below  the  standard  fixed  by  the  act,  and  coming  within  its  definition  of 
adulterated  milk.     People  v.  Kibler,  106  N.  Y.  321. 

Section  3  of  this  act  is  a  valid  exercise  of  legislative  power.  People  ▼. 
We$t,  106  N.  Y.  293. 

Upon  the  trial  of  an  indictment  charging  the  defendant  with  having  vio- 
lated section  7  of  this  act,  the  court  charged  the  jury  in  substance,  that  the 
simple  question  for  the  jury  to  determine  was,  as  to  whether  the  defendant 
had  manufactured  or  sold  an  article  known  as  oleomargarine  which  was  not 
made  of  unadulterated  milk  or  cream,  and  if  he  did  so,  he  was  guilty.  HM, 
etTOT.    People  v.  Areneberg,  103  N.  Y.  388. 

In  People  v.  Arentberg,  103  N.  Y.  388,  the  court  say:  **  Section  7  forbids  two 
things:  the  manufacture  not  from  milk  or  cream  of  an  article  or  product  in 
imitation  or  semblance  of  butter,  or  designed  to  take  the  pUice  of  butter. 
The  latter  clause  is  ineffectual,  as  we  held  in  the  Marx  Case,  99  N.  Y.  377. 
It  was  under  the  first,  alone,  that  the  defendant  could  be  convicted,  and  yet 
the  charge  of  the  court  ignored  this  element  of  the  offense  entirely,  and  missed 
the  precise  point  of  the  accusation.  Whether  the  oleomargarine  manufactured 
by  the  defendant  was  or  was  not  an  imitation  or  semblance  of  butter  became 
the  material  inquiry,  but  was  withheld  from  the  jury  and  they  were  instructed 
to  convict  upon  proof  of  the  manufacture  and  sale  of  the  article  known  as 
oleomargarine.  Practically  that  was  a  ruling  as  matter  of  law  that  the  article 
thus  known  is  an  imitation  of  butter,  whereas  it  may  or  may  not  be,  and  the 
question  whether  in  a  given  case  it  is  or  is  not  is  one  for  the  jury.  A  sample  of 
the  product  manufactured  by  the  defendant  was  produced  before  them  and 
open  to  their  observation.  The  vital  poiut  of  the  alleged  crime  is,  the  manu* 
facture  and  sale  of  an  article  which  is  an  imitation  and  semblance  of  butter, 
and  so  is  calculated  to  deceive,  and  indicates  a  deceptive  purpose  immediate 
or  ultimate,  and  that  is  a  question  of  fact  which  the  court  was  not  authorized 
to  determine  as  a  matter  of  law,  but,  upon  the  evidence  produced,  should  have 
submitted  it  to  the  jury." 


222  The  Penal  Code 

▲  statute  prohibiting  the  sale  of  Imitation  butter,  unleua  colored  pink,  *>}■ 'or*}*.  9j^Jj! 
thtpre^SnttSn  of  fraud  on  the  pubUc  In  the  sale  of  provisions  «><y8;L«;^'f ^^^7*1?^°  to 
pur4lew  of  the  police  power  of  the  state.    State  v.  -Mar«JaM,  64  N.  H.  5$Ji  A^-J-^i}^  "^jS' 

See,  also,  PoweU  ▼.  Com.,  l«r  U.  8.  ©78;  114  Penn.  St.  865;  ButUr  ▼.  Ctuimbera,  86  Minn.  w. 

§  407a.  Adulteration  of  natural  fruit  juices.—  Any  person 

who  shall  knowingly  sell,  offer  or  expose  for  sale,  or  give  away,  any  com- 
pound or  preparation  composed,  in  whole  or  in  part,  of  any  unwholesome, 
deleterious  or  poisonous  acid,  or  other  unwholesome,  deleterious  or  poisonous 
substance,  as  a  substitute  for  the  pure,  unadulterated  and  unferraentea  juice 


fruits;  or  who,  in  the  mixing,  decoction,  or  preparation 
knowingly  use  any  such  compound  or  preparation  in  the  place  ot.  or  as  a  sud- 
stitute  for,  the  pure,  unadulterated  and  unfermented  juice  of  one  or  more  ot 
such  fruits,  shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  oe 
punished  by  a  fine  of  not  more  than  two  hundred  and  fifty  dollare,  or  oy 
imprisonment  for  not  more  than  six  months,  or  by  both  such  fine  ana 
imprisonment. 
Added  Laws  1899,  chap.  848.    In  effect  September  1, 1899. 

§  408.  Disposing   of  tainted   food.—  A  person    who   with 

intent  that  the  same  may  be  used  aS-fpod,  drink,  or  medicine  sells,  or  offers 
or  exposes  for  sale,  any  article  whateveY^ich,  to  his  knowledge,  is  tainted  or 
spoiled,  or  for  any  cause  unfit  to  be  used  a3^5ili£l^  ^ood»  dnnk,  or  medicine,  is 
guilty  of  a  misdemeanor. 

An  indictment  for  selling  unwholesome  provisions  siftfipjf^^^y  avers  a  sale 
for  consumption  as  food  for  man  by  stating  that  the  prisSffif  ^  ^^^  ^^,  ^^fl? 
citizens  beef  as  wholesome  food,  well  knowing  the  same  tiliy?^^™®**^* 
unwholesome  and  not  fit  to  be  eaten.     Goodrich  v.  People,  19  l^Ttiy^*^'  -       , 

On  trial  of  an  indictment  for  selling  unwholesome  beef,  the  judgJ'^  refused 
to  charge  that  if  the  jury  found  the  meat  was  sold  merely  as  an  article  6.  I?^" 
chandise  and  not  for  consumption  as  food,  defendant  was  not  guilty,  hi^*^' 
no  error.     People  v.  Parker,  38  N.  Y.  85.  X 

The  offense  is  made  out  by  proof  of  the  sale  of  flesh  of  an  animal  which  the  seller  knevr^^ 
to  have  the  disease,  the  nature  and  tendency  of  which  are  to  taint  and  affect  the  flesh  of  ^v 
the  anmial  in  anv  deforce,  although  the  taint  was  imperceptible  to  the  senses,  and  the  eating       \ 
of  the  flesh  produced  no  apparent  injury.    Goodrich  v.  People,  19  N.  Y.  574.  , 

Guilty  knowledge  that  the  disease,  e.g.,  a  running  abscess  in  the  head  of  a  cow  which  had  v 

been  apparent  and  increasing  for  some  months,  would  render  her  fle^  unwholesome,  may  ^ 

be  Inferred  from  circumstances  v/ithout  proving  the  defendant  a  person  of  skill.    Id.  X 

§  408a.  Violations  of  agricultural  law. —  Any  person  who  ^ 

sregards.  disobeys  or  violates  any  proclamation,  notice,  order  or  regulation,  \ 

lawfully  issued  or  prescribed  by  the  commissioner  of  agriculture,  for  the  sup-  \ 

pression  or  prevention  of  the  spread  of  infectious  or  contagious  diseases  among 
domestic  animals,  or  who  violates  any  of  the  provisions  of  sections  eighty  and 
eighty -two  of  article  five  of  the  agricultural  law  is  guilty  of  a  misdemeanor. 

In  effect,  as  amended,  May  18, 1897;  Laws  1697,  chap.  654. 

§  409.  Making,  et  cetera,  dangerous  weapons. — A  person 

who  manufactures,  or  causes  to  be  manufactured,  or  sells  or  keeps  for  sale,  or 

offers,  or  gives,  or  disposes  of  any  instrument  or  weapon  of  the  kind  usually  , 

known  as  slungshot,  billy,  sand-club  or  metal  knuckles,  or  who,  in  any  city  or  i 

incorporated  vTllHge  in  this  state,  without  the  written  consent  of  the  police  • 

magistrate,  sells  or  gives  any  pistol,  or  other  firearm,  to  any  person  under  the  \ 

age  of  eighteen  years  or  without  a  like  consent  sells  or  gives  away  any  air-gun, 

or  spnng-gun,  or  other  instrument  or  weapon  in  which  the  propelling  force  is 

a  spring  or  air  to  any  person  under  the  age  of  twelve  years,  or  who  sells  or  gives 

away  any  instrument  or  weapon  commonly  known  as  a  toy  pistol,  in  or  upon 

which  any  loaded  or  blank  cartridges  are  used  or  may  be  used,  to  any  person 

under  the  age  of  sixteen  years,  is  guilty  of  a  misdemeanor. 

Amended  by  chap.  288,  Laws  1900;  in  effect,  as  amended,  September  1, 1900. 

§  410.  Carrying,  etc.,    certain    weapons. —  A  person  who 

attempts  to  use  against  another,  or  who,  with  intent  so  to  use,  carries,  conceals 
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• 

or  possesses  any  instrument  or  weapon  of  the  kind  commonly  known  as  the 
slungshot,  billy,  sandclub  or  metal  knuckles,  or  a  dagger,  dirK  or  dangerous 
knife,  is  guilty  of  a  felony.  Any  person  under  the  age  of  eighteen  years,  who 
shall  have,  carry  or  have  in  his  possession  in  any  public  street,  highway  or  place 
in  any  city  or  incorporated  village  in  this  state,  without  a  written  license  from  a 
police  magistrate  of  such  city  or  incorporated  village,  any  pistol  or  other  fire- 
arm of  any  kind,  shall  be  guilty  of  a  misdemeanor.  This  section  shall  not 
apply  to  the  regular  and  ordinary  transportation  of  firearms  as  merchandise,  or 
for  use  without  the  city  or  village  limits. 

§  411.  Possession,  presumptive  evidence. — The  possession, 
by  any  person  other  than  a  public  officer,  of  any  of  the  weapons 
speciiiea  in  the  last  section,  concealed  or  furtively  carried  on  the 
pei'son,  is  presumptive  evidence  of  carrying,  or  concealing,  or 
possessing,  with  intent  to  use  the  same  in  violation  of  that 
section. 

§  412.  1.  A  person  (other  than  a  duly  licensed  physician  or  surgeon  engaged 
in  the  lawful  practice  of  his  profession)  who  has  in  his  possession  any  narcotic 
or  aneesthetic  substance,  compound  or  preparation,  capable  of  producing 
stupor  or  unconsciousness,  with  intent  to  administer  the  same  or  cause  the 
same  to  be  administered  to  another,  without  the  latter^s  consent,  unless  by 
direction  of  a  duly  licensed  physician,  is  guilty  of  a  felony,  punishable  by 
imprisonment  in  the  state  prison  for  not  more  than  ten  years. 

2.  The  possession  by  any  person  (other  than  as  exempted  in  the  foregoing 
subdivision)  of  any  such  narcotic  or  anaesthetic  substance  or  compound,  con- 
cealed or  furtively  carried  on  the  person,  is  presumptive  evidence  of  an  intent 
to  administer  the  same  or  cause  the  same  to  be  admmistered  in  violation  of  the 
provisions  of  this  section. 

Added  by  chap.  42,  Laws  1807.    In  effect  March  0, 1807. 

The  ori^nal  section  was  repealed  by  chap.  384,  Laws  1882,  p.  544. 

§  418.  Negligently  managing  and  refusing  to  extinguish 
fires. — A  person  who: 

1.  Willfully  or  negligently  sets  fire  to,  or  assists  another  to  set 
fire  to  any  waste  or  forest  lands  belonging  to  the  state  or  to  an- 
other person  whereby  such  forests  are  injured  or  endangered  ;  or 

2.  Negligently  sets  fire  to  his  own  woods,  by  means  whereof 
the  property  of  another  is  endangered ;  or 

8.  Negligently  suffers  any  fire  upon  his  own  land  to  extend 
beyond  the  limits  thereof;  or 

4.  Having  been  lawfully  ordered  to  repair  to  a  place  of  a  fire  in 
the  woods,  and  to  assist  in  extinguishing  it,  omits  without  lawful 
excuse  to  comply  with  the  order,  is  guilty  of  a  misdemeanor. 

In  effect,  as  nmended,  Oct.  1, 1893;  Laws  1893.  ch.  692. 

§  414.  Obstructing  attempts  to  extinguish  fires. — A  per- 
son who  at  any  b^irning  of  a  building  is  guilty  of  any  disobedi- 
ence to  lawful  orders  of  a  public  officer  or  fireman,  or  of  any 
resistance  to,  or  interference  with,  tlie  lawful  efforts  of  a  fireman 
or  company  of  firemen,  to  extinguish  the  same,  or  of  any  disor- 
derly conduct  likely  to  prevent  the  same  from  being  extinguished, 
or  who  forbids,  prevents  or  dissuades  others  from  assisting  to 
extingfuish  the  same,  is  guilty  of  a  misdemeanor. 

In  effect,  as  amended.  May'l8,  1*892;  Laws  1892,  ch.  6f  2. 

§415.  Ferries. — A  person  who: 

1.  Maintains  a  ferry  for  profit  or  hire  upon  any  of  the  waters  ol 
this  state  without  authority  of  law  ;  or, 
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2.  Having  entered  into  a  recognizance  to  keep  or  maintain  a 
ferry,  violates  the  condition  of  such  recognizance ;  is  guilty  of  a 
niisaemeanor. 

Where  such  ferry  is  upon  watera  dividing  two  counties,  the 
offender  may  be  prosecuted  in  either  county. 

in  effect,  as  amended,  May  18,  1892;  Laws  1892,  ch.  692. 

§  415a.  Penalty  for  neglect  to  post  schedule  of  ferry 
rates. — A  pei*sou,  corporation  or  association  operating  an}'  ferry 
in  this  state,  or  between  this  state  and  any  other  state,  operating 
from  or  to  a  city  of  five  hundred  thousand  inhabitants  or  over, 
posting  a  false  schedule  of  ferry  rales,  or  neglecting  to  post  in  a 
conspicuous  and  accessible  place  in  each  of  its  ferry-houses,  in 
plain  view  of  the  pnssengers,  a  schedule,  plainly  printed  in  the 
English  language,  of  the  rates  of  ferriage  charged  thereon  and 
authorized  by  law  to  be  charged  for  ferriage  over  such  ferry,  is 
guilty  of  a  misdemeanor. 

Added  Laws  1893,  ch.  692;  in  effect  Oct.  1,  1893. 

§  416.  Unlawful  acts  of  and  neglect  of  duty  by  railroad 
officials. — An  officer,  agent,  attorney  or  employe,  of  a  railroad 
corporation,  who : 

1.  Offers  a  place,  appointment,  position  or  any  other  consider- 
ation to  a  railroad  commissioner  or  to  a  secretary,  clerk,  agent, 
employe  or  expert  employed  by  the  board  of  railroad  commis- 
sionei's;  or 

2.  After  due  notice,  neglects  or  refuses  to  make  or  furnish  any 
statement  or  report  lawfully  required  by  the  board  of  railroad 
commissioners  or  willfully  hindera,  delays  or  obstructs  such  com- 
missioned  in  the  discharge  of  their  official  duties, 

Is  guilty  of  a  misdemeanor. 

In  effect,  as  amended,  Oct.  1, 1893;  Laws  1898,  ch.  692. 

A  person  wliose  ferry  privilege  is  disturbed  cannot  bring  an  action  on  the 
case;  liis  remedy  is  to  sue  for  the  penalty  given  by  statute.  Almp  v.  Harris^ 
5  Johns.  175. 

To  maintain  a  ferry  upon  Niagara  river,  unless  authorized  by  law,  will  sub- 
ject the  offender  to  punishment  us  for  a  misdemeanor.  I^eople  v.  Babeock,  11 
Wend.  587. 

The  maintaining  by  a  railroad  corporation  of  a  ferry  upon  which  it  regu- 
larly transports  persons  other  than  its  own  passengers  is  an  invasion  of  the 
statute.     Aikin  v.  West.  II  Co.,  20  N.  Y.  370.     See,  also,  9  Wheat.  (U.  S.)  1. 

§  4 1 7.  Misconduct  of  railroad  commissioners  and  of  their 
employes. — Any  railrond  commissioner,  or  any  secretary,  clerk, 
agent,  expert  or  oilk-r  person  ein})loyed  by  the  board  of  railroad 
commissioners,  who: 

1.  Directly  or  indirectly  solicits  or  requests  from  or  recom- 
mends to  any  railroad  corporation,  or  to  any  officer,  attorney  or 
agent  thereof,  the  appointment  of  any  person  to  any  place  or 
position ;  or, 

2.  Accepts,  receives  or  requests,  eitherfor  himself  or  forany  other 
person,  any  pass,  gift  or  gratuity  from  any  railroad  corporation  ;  or, 

3.  Secretly  reveals  to  any  railroad  corj^oration,  or  to  any  officer, 
member,  or  employe  thereof,  any  information  gained  by  him  from 
any  other  railroad  oornoration  ;  is  gniltv  of  a  misdemeanor. 

In  effect,  us  amended.  May  18   1892;  Laws  1892.  ch.  fi92. 
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§  418.  Person  unable  to  read  not  to  act  or  be  employed  as 
engineer. — Any  person  unable  to  read  tlie  time  tables  of  a  rail- 
road and  ordinary  handwriting,  who  acts  as  an  engineer  or  runs  a 
locomotive  or  train  on  any  railroad  in  this  State ;  or  any  person 
who,  in  his  own  behalf,  or  in  the  belialf  of  any  other  person  or 
corporation,  knoi^nngly  employs  a  person  so  unable  to  read  to  act 
as  such  engineer  or  to  run  any  such  locomotive,  is  guilty  of  a 
misdemeanor ;  or  who  employs  a  person  as  a  telegrapli  operator 
who  is  under  the  age  of  eighteen  years,  X>r  who  has  less  than  one 
year's  experience  m  telegraphing,  to  receive  or  transmit  a  tele- 
graphic message  or  train  order  for  the  movement  of  trains,  is 
guilty  of  a  misdemeanor. 
In  effect,  as  amended,  Sept.  1,  1895;  Laws  1895,  chap.  892. 

§  419.  Misconduct  of  officials  or  employes  on  elevated 
railroads. — Any-  conductor,  brakeman,  or  other  agent  or  employe 
of  an  elevated  railroad,  who : 

1.  Starts  any  train  or  car  of  such  railroad,  or  gives  any  signal 
or  order  to  any  engineer  or  other  person  to  start  any  such  train 
or  car,  before  every  passenger  therein  who  manifests  an  intention 
to  depart  therefrom  by  arising,  or  moving  toward  the  exit  thereof, 
has  departed  therefrom ;  or  before  every  passenger  on  the  plat- 
form or  station  at  which  the  train  has  stopped,  who  manifests  a 
desire  to  enter  the  train,  has  actually  boarded  or  entered  the  same, 
unless  due  notice  is  given  by  an  authorized  employe  of  such  rail- 
road that  the  train  is  full,  and  that  no  more  passengers  can  then 
b©  received ;  or, 

2.  Obstructs  the  lawful  ingress  or  egress  of  a  passenger  to  or 
from  any  such  car  ;  or, 

3.  Opens  a  platform  gate  of  any  such  car  while  the  train  is  in 
motion,  or  starts  such  train  before  such  gate  is  firmly  closed ;  is 
guilty  of  a  misdemeanor. 

Ab  amended,  in  effect  May  18,  1892. 

§  420.  Intoxication  or  other  misconduct  of  railroad  or 
steamboat  employes. — 1.  Any  person  who,  being  employed 
upon  any  railroad  as  engineer,  conductor,  baggagemaster,  brake- 
man,  switchtender,  fireman,  bridge-tender,  flagman,  signal  man, 
or  having  charge  of  stations,  starting,  regulating  or  running  trains 
upon  a  railroad,  or,  being  employed  as  captain,  engineer  or  other 
officer  of  a  vessel  propelled  by  steam,  is  intoxicated  while  engaged 
in  the  discharge  of  any  such  duties ;  or 

2.  An  engineer,  conductor,  brakeman,  switch-tender,  or  other 
officer,  agent  or  employe  of  any  railroad  corporation,  who  will- 
fully violates  or  omits  his  duty  as  such  officer,  agent  or  employe, 
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by  which  human  life  or  safety  is  endangered,  the  punishment  of 
which  is  not  otherwise  prescribed ;  is      " 
\A%  amended^  in  effect  May  18,  1892. 


§  421.  Failure  to  ring  bell,  etc. — A  person  acting  as  engineer, 

driving  a  locomotive  on  any  railway  in  this  state,  who  fails  to  ring 

the  bell  or  sound  the  whistle  upon  such  locomotive,  or  cause  the 

same  to  be  rung  or  sounded  at  least  eightv  rods  from  any  place 

where  such  railway  crosses  a  traveled  r^ad   or  street  on  the 

same  level  (except  in  cities),  or  who  fails  to  ring  the  bell  on  the 
locomotive,  or  fails  to  cause  the  same  to  be  rung  from  such  point 
until  the  crossing  is  passed  ;  or  any  officer  or  employe  of  a  cor- 
poration in  charge  oi  a  locomotive,  train  or  car,  who  shall  will- 
fully obstruct,  or  cause  to  be  obstructed,  any  farm  or  highway 
crossing  with  any  locomotive,  train  or  car  for  a  longer  period  than 
five  consecutive  minutes,  is  guilty  of  a  misdemeanor. 

Amended  by  chap.  750,  Laws  1900;  in  effect,  as  amended,  September  1, 1900. 

See  8  Birdseye's  Stat.  2455;  P(meXL  v.  RaUroad  Co,  14  State  Rep'r,  912. 

A  company,  under  the  act  of  1850,  incurs  the  penalty  prescribed  as  often  as 
they  neglect  to  give  the  required  signal  in  the  prescribed  manner.  People  v. 
N.  Y.  C.  R.  Co., 25  Barb.  199. 

The  required  signal  must  be  given  at  each  crossing  though  the  railroad  and 
the  street  are  not  on  the  same  level.     People  v.  Railroad  Co.,  18  N.  Y.  78. 

The  provision  of  the  general  railroad  act  (Laws  1850,  chap.  140,  §  38)  wae 
repealed  by  act  of  1880,  chap.  598,  p.  840. 

§  422.  Placing  passenger  car  in  front  of  baggage  car. 

— A  person,  being  an  officer  or  employe  of  a  railway'  company,  who 
knowingly  places,  directs,  or  suffers  a  freight,  lumber,  merchandise 
or  oil  car  to  be  placed  in  rear  of  a  car  used  tor  the  conveyance  of 
passengers  in  a  railway  train,  is  guiltj'  of  a  misdemeanor 
See  BuehUy  v.  RaUroad  Co,,  107  N.  Y.  374. 

§  423.  Platforms  and  heating  apparatus  of  passenger 
cars. —  A  railroad  corporation,  or  any  officer  or  director  thereof 
having  charge  of  its  railroad,  or  any  person  managing  a  railroad 
in  this  state,  or  any  person  or  corporation  running  passenger  cars 
upon  a  railroad  into  or  through  this  state,  who: 

1.  Fails  to  have  the  platforms  or  ends  of  the  passenger  cars  run 
upon  such  railroad  constructed  in  such  manner  as  will  prevenl; 
passengers  falling  between  the  cars  while  in  motion ;  oi 
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2.  Except  temporarilj,  in  case  of  accident  or  emergency,  heats 
any  passenger  car,  while  in  motion,  on  any  such  railroad  more  than 
fifty  miles  in  length,  except  a  narrow-gauge  railroad  which  runs 
only  mixed  trains,  between  October  fifteeath  and  May  first,  by  any 
stove  or  furnace  Inside  of  or  suspended  from  such  car,  except 
stoves  of  a  pattern  and  kind  approved  by  the  board  of  railroad 
commissioners  for  cooking  purposes  in  dining  room  cars,  and  ex- 
cept within  the  extended  time  allowed  hy  the  railroad  commis- 
sioners  in  pursuance  of  law  for  introducing  other  heating  appara- 
tus; is  guilty  of  a  misdemeanor.  [As  amended ,'  in  effect  May 
18,  1892. 

§424.  Guard  posts;  automatic  couplers. — All  corpora- 
tions  and  persons  other  than  employes,  operating  any  steam  rail- 
road in  this  state, 

1.  Failing  to  cause  guard  posts  to  be  placed  in  the  prolongation 
of  the  line  of  bridge  trusses  upon  such  railroad,  so  that  in  case  of 
derailment,  the  posts  and  not  the  trusses  shall  receive  the  blow  of 
the  derailed  locomotive  or  car;  or 

2.  Failing  after  November  1st,  1892,  to  equip  all  of  their  own 
freight  cars^  run  and  used  in  freight  or  other  trains  on  such  rail- 
road, with  automatic  self-couplers,  or  running  or  operating  on 
such  railroad  any  freight  car  belonging  to  any  such  person  or 
corporation,  without  having  the  same  equipped,  except  in  case  of 
accident  or  other  emergency,  with  automatic  self-couplers,  and 
except  within  the  extended  time  allowed  by  the  board  of  railroad 
commissioners,  in  pursuance  of  law,  for  equipping  such  car  with 
such  couplers ;  is  guilty  of  a  misdemeanor,  punishable  by  a  fine 
of  five  hundred  dollars  for  each  offense. 

Amended;  Laws  1896,  ch.  664.     In  effect  May  14,  1896. 

§  425.  Officers  of  railroad  companies  to  be  uniformed. 

—  A  person  who, 

1.  Advises  or  induced  any  one,  being  an  oflScer,  agent  or  em- 
ploye of  a  railway  company,  to  leave  the  service  of  snch  company, 
because  it  requires  a  uniform  to  be  worn  by  such  officer,  agent  or 
employe,  or  to  refuse  to  wear  such  uniform,  or  any  part  thereof ; 
or, 

2.  Uses  any  inducement  with  a  person  employed  by  a  railway 
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company  to  go  into  the  service  or  employment  of  any  other  rail- 
way company,  because  a  uniform  is  required  to  be  worn ;  or, 

3.  Wears  tlie  uniform  designated  by  a  railway  company  with- 
out authority ; 

Is  guilty  of  a  misdemeanor. 

§  426.  Riding^  on  freig^ht  trains. —  A  person  who, 

1.  Rides  on  any  engine  or  any  freight  or  wood  car  of  any  rail- 
way company,  without  authority  or  permission  of  the  proper 
officers  of  the  company  or  of  the  person  in  charge  of  the  car  or 
engine ;  or, 

2.  Who  gets  on  any  car  or  train  while  in  motion,  for  the  pur- 
pose of  obtaining  transportation  thereon  as  a  passenger ;  or, 

3.  Who  willfully  obstructs,  hinders  or  delays  the  passage  of 
any  car  lawfully  running  upon  any  steam  or  horse  or  street  rail- 
way; 

Is  guilty  of  a  misdemeanor. 

§  427.  Dang^erous  exhibitions ;  bathing^. —  A  person  who, 
being  lessee  or  occupant  of  any  place  of  amusement ;  or  any  plot 
of  ground  or  building,  uses  it  or  allows  it  to  be  used  for  the  ex- 
hibition of  skill,  in  throwing  any  sharp  instrument  at  or  toward 
any  human  being,  or  aims  or  discharges  any  bowgun,  pistol  or 
firearm  of  any  description  wliatever,  or  allows  one  to  be  aimed  or 
discharged  at  or  towards  any  human  being,  or  who,  being  owner, 
lessee,  proprietor  or  manager  of  any  surf-bathing  place,  neglects 
at  any  time  during  the  bathing  season  to  maintain  surf  or  life 
boats,  or  other  life-saving  apparatus,  duly  equipped  and  manned 
in  the  manner  and  to  the  extent  prescribed  by  law,  is  guilty  of  a 
misdemeanor. 

§  427a.  Unauthorized  manufacture,  sale  or  use  of  illiuni- 
nating^  oils. —  A  person  who  violates  any  provision  of  the  domes- 
tic commerce  law,  relating  to  the  standard,  manufacture,  sale,  use 
or  storage  of  any  oil  or  burning  fluid,  wholly  or  partly  composed 
of  naphtha,  coal  oil,  petroleum  or  products  manufactured  there- 
from, or  of  other  substance  or  materials  which  will  flash  at  a 
temperature  below  one  hundred  degrees  Fahrenheit,  or  relating 
to  tne  burning  or  carriage  of  any  such  oil  or  fluid  which  wiu 
ignite  at  a  temperature  below  three  hundred  degrees  Fahrenheit, 
is  guilty  of  a  misdemeanor. 

Added;  chap.  551  of  1896.    In  effect  Oct.  1,  1896. 

§  428.  Fires  and  lig^hts  on  vessels  in  certain  counties. — 

A  person  who  violates  any  of  the  provisions  of  section  twenty-six 
of  the  domestic  commerce  law  is  guilty  of  a  misdemeanor. 
Amended;  chap.  551  of  1896.     In  effect  Oct.  1,  1896. 

§.429.  Ice  cutting^s  and  ice  bridg^es. — A  person  or  corporation 
cutting  ice  in  or  upon  any  waters  within  the  boundaries  of  this 
state,  for  the  purpose  of  removing  the  ice  for  sale  or  use,  must 
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sarronnd  the  cnttinge  and  openinge  made  with  fences  or  guards  of 
boards  or  other  material  sufficient  to  form  an  obstruction  to  the 
free  passage  of  persons  through  such  fences  or  guards  into  the 

Elace  where  such  ice  is  being  cut.  Such  fences  or  guards  must 
e  erected  at  or  biefore  the  time  of  commencing  the  cuttings  or 
openings,  and  must  be  maintained  until  ice  has  again  formed 
therein  to  the  thickness  of  at  least  three  inches,  or  until  the  ice 
about  such  openings  has  melted  or  broken  up.  Whoever  omits  to 
comply  with  this  section  is  guilty  of  a  misdemeanor.  A  person 
who  cuts,  loosens  or  detaches  irom  any  bay,  estuary,  inlet,  or  main, 
or  island  shore  of  the  Saint  Lawrence  river,  within  the  jurisdiction 
of  this  state,  any  field  of  ice,  or  large  body  of  ice,  used  or  suited 
for  use,  as  a  bridge  or  passage  way  between  an  island  of  the  river 
and  the  main  shore,  or  between  any  islands  of  such  river,  is  guilty 
of  a  misdemeanor. 
Amended  by  chap.  5S4,  Laws  1900 ;  in  effect,  as  amended,  September  1, 1900. 

§  4r29a.  Eepealed  May  23,  1894 ;  Laws  1894,  ch.  753. 

§  430.  Articles  in  imitation  of  food. — A  pereon,  who  sells 
or  manufactures,  exposes  or  offers  for  sale  as  an  article  of  food, 
any  substance  in  imitation  thereof,  without  disclosing  the  imita- 
tion by  a  suitable  and  plainly  visible  mark  or  brand,  is  guilty  of 
a  misdemeanor. 

§  431.  Noisome  or  unwholesome  substances,  etc.,  in 
hig^hway. — A  peraon  who  deposits,  leaves  or  keeps,  on  or  near  a 
highway  or  route  of  public  travel,  either  on  the  land  or  on  the 
water,  any  noisome  or  unwholesome  substance,  or  establishes, 
maintains  or  carries  on,  upon  or  near  a  public  highway  or  route 
of  public  travel,  either  on  the  land  or  on  the  water,  any  business, 
trade  or  manufacture  which  is  noisome  or  detrimental  to  public 
healtli,  is  guilty  of  a  misdemeanor,  punishable  by  a  fine  of  not 
less  than  one  hundred  dollars,  or  by  imprisonment  not  less  than 
three  nor  more  than  six  months,  or  botli. 

§  432.  Ambulances. — A  person,  who  willfully  stops  or  ob- 
structs the  passage  of  any  ambulance  or  vehicle  used  for  the  trans- 
portation of  sick  or  wounded  pei-sons  or  animals  upon  any  pub- 
lic street,  highway  or  place,  or  who  willfully  injures  the  same,  or 
willfully  drives  any  vehicle  into  collision  therewith,  is  guilty  of  a 
misdemeanor.  All  sheriffs,  constables  and  police  officers  must, 
when  called  upon  by  the  persons  in  charge  of  such  ambulance  or 
vehicle,  aid  in  placing  sick  or  wounded  persons  or  animals  therein, 
and  in  enforcing  the  provisions  of  this  section. 

§  433.  Using  net  or  weir  unlawfully  in  Hudson  river. 

— A  person,  who  uses  any  net  or  weir  for  setting  or  attaching 
nets,  or  a  pole  or  other  fixture  in  any  part  of  the  river  Hudson, 
except  as  permitted  by  statute,  is  guilty  of  a  misdemeanor. 

§  433n.  Lig^hts  upon  swing  bridges. — A  corporation,  com- 
pany orindividual,  owninp;,  maintaining  or  operatingaswing  bridge 
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across  the  Hudson  river,  who  during  the  navigation  season  between 
sundown  and  sunrise,  neglects  to  keep  and  maintain  upon  every 
such  bridge  the  lights  required   by   law,  is  guilty  of  a  misde- 
meanor. 
Added  Laws  1893,  ch.  692;  takes  effect  Oct.  1,  1898. 

§  434.  Exposing  person  affected  with  a  contagious  dis- 
ease in  a  public  place. — A  person,  who  willfully  exposes  him- 
Belf  or  another,  affected  with  any  contagious  or  infectious  disease, 
in  any  public  place  or  thoroughfare,  except  upon  his  necessary 
removal  in  a  manner  not  dangerous  to  the  public  health,  is  guilty 
of  a  misdemeanor. 

§  435.  False  rumors  as  to  public  funds,  etc. — A  pei^on 
who,  with  intent  to  aflect  the  market  price  of  tlie  public  funds  of 
tliis  state  or  of  the  United  States,  or  of  any  state  or  territory 
thereof,  or  of  a  foreign  country  or  government,  or  of  the  stocks, 
bonds,  or  other  evidences  of  debt  of  a  corporation  or  association, 
or  the  market  price  of  gold  or  silver  coin  or  bullion,  or  any  mer- 
chandise or  commodity  whatever, 

1.  Without  lawful  authority,  falsely  signs  the  name  of  an  officer 
of  a  corporation,  or  of  any  other  person  to  a  letter,  message,  or 
other  pa j-jcr;  or 

2.  Utters  or  circulates  such  a  letter,  message,  or  paper,  knowing 
that  the  same  has  been  so  falsely  signed  ;  or 

3.  Knowingly  circulates  any  false  statement,  rumor,  or  intelli- 
gence ; 

Is  punishable  by  a  fine  of  not  more  than  five  thousand  dollars, 
or  by  imprisonment  for  not  more  than  three  years,  or  both. 

§  436.  Eavesdropping. — A  person,  who  secretly  loiters  about 
a  building,  with  intent  to  overhear  discourse  therein,  and  to  repeat 
or  publish  tiie  same  to  vex  or  annoy  or  injure  othera,  is  guilty  of 
a  misdemeanor. 

§  437.  Destroying"  invoice. — A  person,  who  willfully  destroys 
or  suppresses  an  invoice,  bill  of  lading,  or  other  document, 
writing  or  thing  whatever,  which  tends  to  show  the  ownership  of 
wrecked  property,  is  guilty  of  a  misdemeanor. 

§  438.  False  labels. — A  person,  who  with  intent  to  defraud, 
either 

1.  Puts  upon  an  article  of  merchandise,  or  upon  a  cask,  bottle, 
stopper,  vessel,  case,  cover,  wrapper,  package,  band,  ticket,  label, 
or  other  thing,  containing  or  covering  such  an  article,  or  with 
which  such  an  article  is  intended  to  be  sold,  or  is  sold,  any  false 
description  or  other  indication  of  or  respecting,  the  kind,  number, 
quantity,  weight  or  measure  of  such  article,  or  of  any  part  thereof  ; 
or  the  place  or  country  where  it  was  manufactured  or  produced; 
or  the  quality  or  grade  of  any  such  article,  if  the  quality  or  grade 
thereof  is  required  by  law  to  be  marked,  branded,  or  otherwise 
indicated  on  or  with  such  article ;  or 

2.  Sells  or  offers  for  sale  an  article,  which  to  his  knowledge  is 
falsely  described  or  indicated  upon  any  such  package  or  vessel 
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containing  the  same,  or  label  thereupon,  in  any  of  the  particulars 
specified,  or 

3.  Sells  or  exposes  for  sale  any  goods  in  bulk  to  which  no  name 
or  trade-mark  shall  be  attached,  and  orally  or  otherwise  represents 
that  such  goods  are  the  manufacture  or  production  of  some  other 
than  the  actual  manufacturer  or  producer,  in  a  case  where  the 
punishment  for  such  offense  is  not  specially  provided  for  other- 
wise by  statute, 

Is  guilty  of  a  misdemeanor. 

See  Materne  ▼.  H<yrwitz,  101  N.  Y.  469. 

To  render  a  person  liable  under  this  section,  there  must  be  shown  an  intent 
to  defraud  some  person  or  body  corporate  by  the  use  of  the  false  label,  etc. 
Low  V.  HaU,  47  N.  Y.  104.  See,  also,  Mayor,  etc.,  v.  Nichols,  4  Hill.  209;  Bud- 
der  V.  Huntington,  8  Sandf.  252;  Brown  v.  Mercer,  37  N.  Y.  Super.  265. 

Courts  of  equity  will  interfere  to  prevent  one  person  from  simulating  the 
label  of  another,  if  it  is  such  as  is  likely  to  deceive  an  ordinarily  careful  per- 
son.    Knight  v.  Cunningham.  6  Hun,  196;  Williams  v.  Spence,  25  How.  366. 

§  438a.  Using  false  marks  as  to  manufacture. — A  per- 
son who,  with  intent  to  defraud  or  to  enable  another  to  defraud 
any  pei'son,  manufactures  or  knowingly  sells  or  causes  to  be  man- 
ufactured or  sold,  any  article,  marked,  stamped  or  branded,  or  en- 
cased or  inclosed  in  any  box,  bottle  or  wrapper,  having  thereupon 
any  engraving  or  printed  label,  stamp,  imprint,  mark  or  trade 
mark,  which  article  is  not  the  manufacture,  workmanship  or  pro- 
duction of  the  person  named,  indicated  or  denoted  by  such  mark- 
ing, stamping  or  branding,  or  by  or  upon  such  engraving,  printed 
label,  stamp,  imprint,  mark  or  trade  mark,  is  guilty  of  a  misde- 
meanor. 

Added  Laws  1898,  ch.  692;  takes  effect  Oct.  1,  1893. 

§  438b.  Penalty  for  selling  half  wine  not  labeled. — A 

person  who  sells,  offers  for  sale  or  manufactures  with  intent  to 
sell,  any  wine  know  as  **  half  wine,"  which  is  not  stamped,  marked 
or  labeled,  as  required  by  law,  is  guilty  of  a  misdemeaner. 
Added  Laws  1898.  ch.  692;  takes  effect  Oct.  1.  1898. 

§  439.  Skimmed  milk.  —  A  person  who  sells,  or  offers  for 
sale,  milk  from  which  the  whole  or  part  of  the  cream  has  been 
skimmed  or  removed,  without  disclosing  the  fact,  or  having  a 
mark  or  label,  plainly  and  legibly  stating  the  fact,  conspicuously 
affixed  to  every  can  or  vessel  containing  the  same,  under  circum- 
stances not  constituting  an  offense,  for  the  punishment  of  which 
provision  is  otherwise  specially  made  by  statute,  is  guilty  of  a 
misdemeanor. 

To  anthorize  a  conviction  it  mast  be  averred  in  the  indictment  that  the  milk 
adalterated  was  designed  for  sale  or  exchange.  People  y,  Fauerback,  5  Park. 
811. 

To  render  a  party  liable  under  this  section,  it  must  be  shown  that  the  offense 
was  committed  by  his  authority  or  with  his  knowledge  and  consent.  Verona 
Central  Cheene  Co.  v.  Martaugh,  50  N.  Y.  814. 

His  knowledge,  however,  may  b:*  inferred  from  circamstances.     Id. 
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§  440.  Master  of  vessel  bringing  foreign  convict.  —  A 

person,  being  the  master  or  commander  of  any  vessel,  or  boat,, 
arriving  from  a  foreign  country,  who  knowingly  brings  into  thfe 
state  a  person  who  has  been,  or  is  a  foreign  convict  of  any  offense^ 
which,  if  committed  in  this  state,  would  be  punishable  therein,  ii 
guilty  of  a  misdemeanor. 

§  441.  Non-resident   taking  or  planting  ojnsters.  —  A 

person,  who  not  being  at  the  time  an  actual  inhabitant  and  resi- 
dent of  this  state,  plants  oysters  in  the  waters  of  this  state,  with* 
out  the  consent  of  the  owner  of  the  same,  or  of  the  shore,  or 
gathers  oysters  or  other  shell  fish  from  their  beds  of  natural 
growth,  in  any  such  waters  on  his  own  account  or  for  his  own 
benefit,  or  the  benefit  of  a  non-resident  employer,  is  guilty  of  a 
misdemeanor,  punishable  by  imprisonment  not  exceeding  six 
months,  or  by  fine  not  exceeding  one  hundred  dollars,  or  both. 

In  People  v.  Lowndes,  130  N.  Y.  455,  rev'g  55  Haa,  460,  the  indictment 
charged  the  planting  of  the  oysters,  but  failed  to  allege  that  it  was  done  for 
defendant's  benefit  or  for  the  benefit  of  a  non-resident  employer.  A  demurrer,  on 
the  ground  that  the  facts  charged  constitute  no  offense,was  overruled;  held,  error. 

§  442.  Use  of  certain  dredges.  —  A  person  who  uses  a 
dredge  or  drag  operated  by  steam,  or  any  dredge  or  drag  weigh- 
ing over  thirty  pounds,  for  the  purpose  of  catching,  or  taking 
oysters  or  other  shell  fish,  in  the  waters  of  this  state,  is  guilty  of 
a  misdemeanor. 

§  443.  Mock  auctions.  —  A  person  who  buys  or  sells,  or  pre- 
tends to  buy  or  sell,  any  goods,  wares,  or  merchandise,  or  any 
species  of  property,  except  ships,  vessels,  or  real  or  leasehold 
estate,  exposed  for  sale  by  auction,  if  an  actual  sale,  purchase,  and 
change  of  ownership  therein  does  not  thereupon  take  place,  is 
guilty  of  a  misdemeanor,  punishable  by  imprisonment  for  thirty 
days,  or  by  fine  not  exceeding  one  hundred  dollars,  or  both. 

§  444.  Interfering  with  navigation.  —  A  person  who 
throws,  or  causes,  or  permits  to  be  thrown,  from  any  boat,  scoWi 
or  other  vessel,  or  in  any  other  manner,  into  any  of  the  navigable 
waters  of  this  state,  including  bays,  sounds  and  harbors,  any 
earth,  ashes,  cinders,  stone,  or  other  material,  or  who  builds  any 
structure  therein,  which  will  in  any  manner  lessen  the  depth  oi 
such  waters,  or  interfere  with  the  free  and  safe  navigation  thereof , 
is  guilty  of  a  misdemeanor. 
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§  445.  Maintaining:  private  insane  asylums. —  A  person  who 
conducts  or  maintains  a  private  insane  asylum,  or  institution  for 
the  care  or  treatment  of  persons  of  unsound  mind,  without  a  license 
issued  and  granted  to  such  person  according  to  law,  is  guilty  of  a 
misdemeanor. 


§  446.  Entry  into  ag^ricultural  fair  grounds. —  A  person  who 
wrongfully  and  fraudulently  enters  any  agricultural  fair  grounds, 
without  paying  the  entrance  fee,  is  guilty  of  a  misdemeanor, 

§  447.  DrvLgging  person,  etc. —  A  person  who  administers 
any  drug  or  stupefying  substance  to  another,  with  the  intent,  while 
-such  person  is  under  the  influence  thereof,  to  induce  such  person 
to  enter  the  military  or  naval  service  of  the  United  States,  of  this 
state,  or  any  other  state,  country  or  government,  is  guilty  of  a 
misdemeanor. 

§  447a.  Negligently  furnishing  insecure  scaffolding. —  A 

person  or  corporation  employing  or  directing  another  to  do  or  per- 
form any  labor  in  the  erection,  repairing,  altering  or  painting,  any 
house,  building  or  structure  within  this  state,  who  knowingly  or 
negligently  furnishes  or  erects  or  causes  to  be  furnished  or  erected 
for  the  performance  of  such  labor,  unsafe,  unsuitable  or  improper 
scaffolding,  hoists,  stays,  ladders  or  other  mechanical  contrivances ; 
or  who  hinders  or  obstructs  any  officer  detailed  to  inspect  the  same, 
destroys  or  defaces  any  notice  posted  thereon,  or  permits  the  use 
thereof  after  the  same  has  been  declared  unsafe  by  such  officer 
contrary  to  the  provisions  of  article  one  of  the  labor  law,  is  guilty 
of  a  misdemeanor. 

Added;  Laws  1893,  chap.  692;  amended,  Laws  1897,  chap.  416.    In  effect 
June  2,  1897. 

§  447b.  Neglect  to  provide  fire  escapes,  etc. —  A  person  who : 

1.  Being  the  owner,  lessee,  proprietor  or  manager  of  a  hotel, 
fails  to  comply  with  the  law  relative  to  providing  or  keeping  appli- 
ances to  be  used  as  fire  escapes ;  or, 

2.  Being  the  chief  engineer  or  officer  performing  the  duties  of 
such  in  any  city  or  village  neglects  to  make  or  cause  to  be  made 
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the  iDspection  required  by  law  to  be  made  touching  fire  escapes  in  hotels,  is 
guilty  of  a  misdemeanor. 

Added;  chap.  551  of  1890.     In  effect  Oct.  1,  1896. 

§  447e.  Neg^lect  to  complete  or  plank  floors  of  buildings 
constructed  in  cities. —  A  person,  constructing  a  building  in  a 

city,  as  owner  or  contractor,  who  violates  the  provisions  of  article  one  of  the 
labor  law,  relating  to  the  completing  or  lading  of  floors,  or  the  planking  of 
such  floors  or  tiers  of  beams  as  the  work  of  construction  progresses,  is  guilty 
of  a  misdemeanor,  and  upon  conviction  therefor  shall  be  punished  by  a  fine 
for  each  offense  of  not  less  than  twenty -five  nor  more  than  two  hundred 
dollars. 

Added  by  chap.  416  of  1897.     In  effect  June  2,  1897. 

§  447d.  Requiring  more  than  the  legal  weight  for  a  bushel. 

— Where  potatoes,  grains  or  other  agricultural  products  are  sold  by  the  bushel, 
without  agreement  as  to  the  weight,  any  person  requiring  a  greater  number 
of  pounds  for  a  bushel  than  as  prescribed  by  section  eight  of  the  domestic 
commerce  law,  is  guilty  of  a  misdemeanor. 

Added;  Laws  1899,  chap.  515.     In  effect  Sept.  1,  1899. 

§  447e.  Contamination  of  salt  wells. — A  person  who  willf  nlly 

places,  introduces  or  causes  to  flow  or  enter  into  any  spring,  brook  or  body  of 
water,  which  is  used  in  the  manufacture  of  stilt,  or  into  any  salt  well,  or  salt 
mine,  or  into  any  cavity  or  reservoir  beneath  the  surface  of  the  earth  from 
which  salt  or  brine  is  taken  or  used  in  the  manufacture  of  salt,  any  impure 
or  deleterious  substance  or  thing  whatsoever,  which  is  liable  to  pollute  the 
waters  thereof,  or  the  brine  or  salt  taken  or  manufactured  therefrom,  pro- 
vided that  this  act  shall  not  interfere  with  any  existing  system  of  drainage  or 
sewerage,  is  punishable  by  imprisonment  in  a  penitentiary  or  state  prison  for 
not  more  than  five  years  or  by  a  fine  of  not  more  than  two  thousand  dollars^ 
or  by  both  such  fine  and  imprisonment. 

Added  by  L.  1901,  chap.  538,  to  take  effect  Sept.  1,  1901. 
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§  448.  Distorbiiig  lawful  meetixigs.  — A  person  who,  with* 
out  authority  of  law,  willfully  disturbs  any  assembly  or  meeting, 
not  unlawful  in  its  character,  is  guilty  of  a  misdemeanor. 

As  to  disturbance  of  religious  meetings,  see  §§  274,  275;  1  Revised  Statutes 
(Birdseye's  Ed.),  881 

In  People  v.  Judson  (Astor  Place  Riots),  11  Daly,  1,  82,  Judge  Cbas.  P. 
Daly,  in  his  charge  to  the  jury,  said:  "  The  right  of  the  people  peacefaUy  to 
assemble  to  discuss  or  deliberate  upon  matters  of  a  public  or  private  nature  is 
one  of  those  fundamental  rights  secured  by  the  constitution  itself,  and  the  priv- 
ilege of  animadverting  freely  upon  public  men  and  public  measures  is  ai  in- 
cident growing  out  of  that  right.  This  is  plainly  distinguishable,  however, 
from  assembling  with  an  intent  to  commit  violence  upon  persons  or  property, 
to  resist  the  execution  of  the  laws,  to  disturb  public  order,  or  for  the  perpe- 
tration of  acts  inspiring  public  terror  or  alarm.  Any  disturbance  of  public 
order  by  force  is  a  breach  of  the  peace.  Any  tumultuous  assemblage  of  three 
or  more  persons  brought  together  for  no  legal  or  constitutional  object,  deport- 
ing themselves  in  such  manner  as  to  endanger  the  public  peace  and  excite 
terror  and  alarm  in  rational  and  firm-minded  persons,  is  unlawful:  and  when- 
ever three  or  more  persons,  in  a  tumultuous  manner,  use  force  or  violence  in 
the  execution  of  any  design  wherein  the  law  does  not  allow  the  use  of  force, 
they  are  guilty  of  a  riot.  A  riot  may  be  defined  to  be  a  tumultuous  disturb- 
ance of  the  public  peace  by  three  or  more  persons  assembled  together  of 
their  own  authority,  mutually  assisting  each  other  against  all  who  oppose 
them,  and  engaged  in  executing  some  design  in  a  violent  and  turbulent 
manner,  to  the  terror  and  alarm  of  by-standers  or  the  neighborhood.  The 
offenses  comprehended  within  this  general  definition  constitute  three  kinds 
of  offenses — an  unlawful  assembly,  a  rout,  and  a  riot.  The  unlawful  as- 
sembly  is  where  the  parties  come  together  with  the  intent  before  stated; 
rout  is  where  they  move  forward  to  the  execution  of  their  design,  and  the 
riot  takBs  place  when  they  begin  with  force  and  violence  to  execute  their 
design.  Distinguishable  from  either  of  these  offenses  is  the  offense  which 
is  denominated  an  affray.  An  affray  is  when  persons  come  together  with^ 
out  a  premeditated  design  to  disturb  the  peace,  and  suddenly  break  out  into  a 
quarrel  among  themselves;  and  it  is  contradistinguished  from  a  riot  by 
being  more  of  a  private  nature.  Certain '  ipgredients  are  insisted  upon  by 
the  counsel  for  the  accused,  as  entering  into  the  composition  of  the  offense  of 
a  riot.  It  is  difficult  to  distinguish  and  fix  with  the  accurateness  of  a  defini- 
tion, the  precise  boundaries  which  separate  the  particular  offenses  that  grow 
out  of  the  attempt  to  disturb  or  subvert  public  order.  It  is  insisted  upon  by 
the  counsel,  that  to  constitute  the  offense  of  a  riot,  the  parties  must  be 
engaged  in  the  prosecution  of  a  private  purpose.  In  one  sense  this  is  true. 
The  purpose  is  private,  when  it  is  to  be  distinguished  from  an  armed  attempt 
to  overthrow  and  subvert  the  government  by  force  and  violence;  as  if,  when 
the  majority  of  the  people  have  decreed  a  certain  form  of  government,  a  por- 
tion of  them,  a  minority,  attempt  to  overthrow  it  by  force.  It  is,  moreover, 
insisted  that  there  must  be  a  concert  of  action.  This  is  also  true;  but  the  con- 
cert of  action  may  exist  in  the  execution  of  the  act.     It  is  not  necessary  that 
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the  parties  should  deliberate  beforehand,  tbat  tUey  should  Interchange  views 
with  each  other,  before  commencing  the  execution  of  the  design.  ♦  ♦  *  In 
a  riot,  all  who  participate  are  principals.  It  is  an  offense  in  which  there  must 
be  three  or  may  be  many  actors.  The  law  does  not  distinguish  between  the 
relative  degrees  of  violence  used  by  individuals,  but  every  one  who  partici- 
pates is  responsible  for  all  that  has  taken  place.  The  only  discrimination 
which  the  law  makes^  is  the  discretion  given  to  the  court  in  apportioning  the 
degree  of  punishment.  It  is  not  necessary  that  a  party  should  do  some  phys* 
ical  act.  such  as  throwing  a  stone.  If  a  riot  take  place,  all  who  aid. 
encourage  or  promote  it,  by  words,  signs,  gestures  or  other  acts,  are  principals. 
It  is  not  necessary  that  a  party  should  commit  personal  violence,  being  armed 
with  offensive  weapons,  or  making  use  of  threatening  speeches  or  turbulent 
gestures:  any  act  of  assistance  or  encouragement  is  sufficient  to  make  him  • 
a  principal." 

§  449.  "Riot  '*  defined.  —  Whenever  three  or  more  persons, 
having  assembled  for  any  purpose,  disturb  the  public  peace,  hj 
using  force  or  violence  to  any  other  person,  or  to  property,  or 
threaten  or  attempt  to  commit  such  disturbance,  or  to  do  an 
unlawful  act  by  the  use  of  force  or  violence,  accompanied  with 
the  power  of  immediate  execution  of  such  threat  or  attempt,  they 
are  guilty  of  riot. 

A  riot  is  such  disorderly  conduct  in  three  or  more  persons  assembled  and 
actually  accomplishing  an  object,  as  is  calculated  to  terrify  others.  2  Bish. 
Crim.  Law  (7th  ed.).  §  1143. 

An  unlawful  assembly  is  a  necessary  ingredient  of  a  riot.  State  v.  SttJtUeup, 
1  Ired.  (Law),  aO;  35  Am.  Dec.  443. 

A  riot  is  a  tumultuous  disturbance  of  the  peace  by  persons  as.sembled  by 
their  own  authority,  with  intent  of  putting  their  designs  into  execution  in  a 
violent  manner.  6  Blackf.  365;  i^ate  v.  Brooks,  1  Hill,  361;  5  111.  180;  4  Ind, 
689;  10  Mass.  518;  3  Rich.  337. 

There  must  be  force  or  violence  or  acts  tending  thereto.  Com.  v.  Runnels, 
10  Mass.  518;  11  Ind.  234;  33  Me.  554. 

Any  attempt  to  commit  violence.  70  N.  C.  66;  State  v.  BrazU,  8  Rich.  337; 
State  V.  Cole,  2  McCord,  117. 

It  has  been  held  that  the  originator  of  a  riot  is  liable  for  the  whole.  StcUe  ▼. 
Blau,  13  Rich.  93;  3  Cox  C.  C.  288;  Slater  v.  Wood,  9  Bosw.  15. 

It  requires  no  previous  design  or  preconcert  in  order  to  constitute  a  riot; 
concert  of  action  is  enough.     People  v.  Ferris,  4  Hall  L.  J.  209. 

Mere  presence  at  the  scene  of  riot  not  enough;  offender  must  have  taken 
some  active  part.     Scott's  Case,  2  C.  H.  Rec.  25. 

He  who  influences  people's  minds  and  induces  them  by  violent  means  to 
accomplish  an  illegal  object  is  himself  a  rioter,  though  he  take  no  part  in  the 
riot.     Spies  v.  People,  122  111.  1;  3  Am.  St.  Rep.  320;  9  Crim.  Law  Mag;  829. 

In  Rodman's  Case,  2  City  Hall  Rec.  88.  while  defendant  was  committing 
mischief  in  the  street  a  crowd  collected,  but  it  did  not  appear  that  any  person 
joined  him  in  it.     Held,  that  he  was  not  guilty  of  riot. 

30 
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Under  a  statute  making  vipleDt  and  tumultuoas  condoct  hj  three  or  more 
persons  a  riot,  persons  conducting  a  charivari  or  serenade  with  bells,  horns, 
tin  pans,  guns,  etc.,  are  guilty  of  riot.  State  ▼.  Brown,  60  Ind.  95;  85  Am. 
Rep.  210. 

In  People  v.  White,  55  Barb.  606,  it  was  held  that  a  charge  on  a  trial  for 
riot,  *'  that  if  a  crowd  of  three  or  more  persons  engage  in  an  attack  upon  H. 
with  a  preconcerted  intent  to  commit  an  assault  and  battery  upon  him  and 
did  accomplish  the  unlawful  act,  and  the  defendants  or  any  of  them  partici- 
pated  in  that  unlawful  proceeding,  then  they  were  guilty  of  the  crime  of  riot,'' 
is  correct. 

§  450.  Pimifthment  of  riot.  —  A  person  ^ilty  of  riot,  or  of 
participating  in  a  riot,  either  by  being  personally  present,  or  by 
instigating,  promoting,  or  aiding  the  same,  is  punishable  aa 
follows : 

1.  If  the  purpose  of  the  assembly,  or  of  the  acts  done  oi 
threatened  or  intended  by  the  persons  engaged,  is  to  resist  the 
enforcement  of  a  statute  of  this  state,  or  of  the  United  States, 
or  to  obstruct  any  public  officer  of  this  state,  or  of  the  United 
States,  in  serving  or  executing  any  process  or  other  mandate  of  a 
court  of  competent  jurisdiction,  or  in  the  performance  of  any 
other  duty ;  or  if  the  offender  carries,  at  the  time  of  the  riot, 
£re-arms  or  any  other  dangerous  weapon,  or  is  disguised ;  by 
imprisonment  for  not  more  than  five  years,  or  by  a  fine  of  no! 
more  than  one  thousand  dollars,  or  by  both  such  fine  and 
imprisonment ; 

2.  In  any  other  case,  if  the  offender  directs,  advises,  encourages, 
or  solicits  other  persons,  present  or  participating  in  the  riot  of 
assembly,  to  acts  of  force  or  violence,  by  imprisonment  for  not 
more  than  two  years,  or  by  a  fine  of  not  more  than  five  hundred 
dollars,  or  by  both  such  fine  and  imprisonment ; 

3.  In  any  case,  not  embraced  within  the  foregoing  subdivisions 
of  this  section,  by  imprisonment  for  not  more  than  one  year,  or 
by  a  fine  of  not  more  than  two  hundred  and  fifty  dollars,  or  by 
both  such  fine  and  imprisonment. 

g  451.  XTnlawfol  assemblies.  —  Whenever  three  or  more 
persons 

!•  Assemble  with  intent  to  commit  any  unlawful  act  by 
force;  or, 

2.  Assemble,  with  intent  to  carry  out  any  purpose,  in  such  a 
manner  as  to  disturb  the  public  peace ;  or, 
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3.  Being  assembled,  attempt  or  threaten  any  act  tending 
towards  a  breach  of  the  peace,  or  an  injury  to  person  or  property, 
or  any  unlawful  act,  such  an  assembly  is  unlawful,  and  every 
person  participating  therein  hy  his  prcoencc,  aid  or  instigation  is 
guilty  of  a  misdemeanor. 

But  this  section  shall  not  be  so  construed  as  to  prevent  the 
peaceable  assembling  of  persons  for  lawful  purposes  of  protest  or 
petition. 

See  2  Bish.  Crlm.  Law  {7th  ed.),  §  1256  et  seq.;  PeopU  ▼.  Matt,  128  N.  Y.  108. 

In  State  v.  WofHf,  9  Bosw.  15,  the  mayor  of  the  city  of  New  York  clainiing, 
bnt  without  right,  to  be  the  head  of  police  of  the  city,  organized  a  large  body  of 
men  for  the  purpose  of  preventing  the  regular  police  force  of  the  city  from  ille- 
gaily  ejecting  a  city  officer  from  his  office.  Held,  that  such  assemblage  did  not 
constitute  an  unlawful  assembly.  The  court  say:  **  An  assembly  is  an  unlawful 
one,  where  three  or  more  persons  assemble  themselves  together  to  do  an 
illegal  act."  4  Bl.  Com.  146;  8  Inst.  176.  So  any  meeting  assembled  under 
such  circumstances  as,  according  to  the  opinion  of  rational  and  firm  men,  are 
likely  to  produce  danger  to  the  tranquillity  of  the  neighborhood,  is  an  unlaw- 
ful  assembly,  Jicg.  v.  Vincent,  9  C.  &  P.  91  :  Reg.  v.  Neale,  id.  481.  It  is  stated 
in  elementary  treatises  and  in  adjudged  cases,  that  the  difference  between  an 
unlawful  assembly  and  a  riot  is  this:  If  the  parties  assemble  in  a  tumultuous 
manuer  and  actually  execute  their  purpose  with  violence,  it  is  a  riot ;  but  if 
they  merely  meet  upon  a  purpose  which,  if  executed,  would  make  them 
rioters,  and  having  done  nothing  they  separate  without  carrying  their  purpose 
into  effect,  it  is  an  unlawful  assembly.  Rex  v.  Birt,  5  P.  &  (•.  IW ;  4  Bl. 
Com.  146;  3  Inst.  176;  i  Russell  Crimes  (8th  Am.  ed.),  266,  272,  273;  2  Arch. 
Crim.  PI.  (Waterman's  ed.)  934,  note  1,  and  pp.  937,  942  and  945." 

§  452.  Disguised  and  masked  persons,  etc.  —  An  assem 
Wage  in  public  houses  or  other  places  of  three  or  more  persons 
disguised  by  having  their  faces  painted,  discolored,  colored  or 
concealed,  is  unlawful,  and  every  individual  so  disguised,  present 
thereat,  is  guilty  of  a  misdemeanor;  but  nothing  contained  in 
this  section  shall  be  constnied  as  prohibiting  any  peaceful  assem- 
blage for  a  mas(}uerade  or  fancy  dress  ball  or  entertiiinment,  or 
any  assemblage  therefor  of  persons  masked,  or  as  prohibiting  the 
wearing  of  masks,  fancy  dresses,  or  other  disguise  by  persons  on 
their  way  to  or  returning  from  such  ball  or  other  entertainment; 
if,  when  such  masquerade,  fancy  dress  ball  or  entertainment  ifl 
held  in  any  of  the  cities  of  this  state,  permission  is  first  obtained 
from  the  police  authorities  in  such  cities  respectively  for  the 
holding  or  giving  thereof,  under  such  regulations  as  may  be  pro 
scribed  by  such  police  authorities. 
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§  453.  Allowing  masquerades  to  be  held  in  places  of 
public  resort.  —  A  person  being  a  proprietor,  manager  or 
keeper  of  a  theater,  circus,  public  garden,  public  hail,  or  other 
place  of  public  meeting,  resort  or  amusement,  for  admission  to 
which  any  price  or  payment  is  demanded,  who  permits  therein 
any  assemblage  of  persons  masked,  prohibited  in  this  title,  is 
guilty  of  a  misdemeanor,  punishable  Ly  imprisonment  in  a  state 
prison  not  exceeding  two  years,  or  in  a  county  jail  not  exceeding 
one  year,  or  by  a  fine  not  exceeding  five  thousand  dollars  and  not 
less  than  one  thousand  dollars,  or  by  both  such  fine  and  im- 
prisonment. 

§  454.  Bemaining  present  at  place  of  riot,  etc.,  after 
warning.  —  A  person,  remaining  present  at  the  place  of  an 
unlawful  assembly  or  riot,  after  the  persons  assembled  have  been 
warned  to  disperse  by  a  magistrate  or  public  oflicer,  is  guilty  of  a 
misdemeanor,  unless  as  a  public  oflicer,  or  at  the  request  or  com- 
mand of  a  public  officer,  he  is  endeavoring  or  assisting  to  disperse 
the  same,  or  to  protect  persons  or  property,  or  to  arrest  the 
offenders. 

§  455.  Bemaining  present  at  place  of  a  meeting,  origi* 
naJly  lawful,  after  it  has  adopted  an  imlawfiil  purpose. — 

Where  three  or  more  persons  assemble  for  a  lawful  purpose,  and 
afterwards  proceed  to  commit  an  act  that  would  amount  to  a  riot, 
if  it  had  been  the  original  purpose  of  the  meeting,  every  person 
who  does  not  retire  when  the  change  of  purpose  is  made  known, 
or  such  act  is  committed,  except  public  officers  and  persons  assist- 
ing them  in  attempting  to  disperse  the  assembly,  is  guilty  of  a 
misdemeanor. 


§  456.  Befosing  to  assist  in  arresting  rioter.  —  A  person, 
present  at  the  place  of  an  unlawful  assembly  or  riot,  who,  being 
commanded  by  a  duly  authorized  public  officer  to  act  or  aid  in 
suppressing  the  riot,  or  in  protecting  persons  or  property,  or  in 
arresting  a  person  guilty  of  or  charged  with  participate  ag  in  the 
unlawful  assembly  or  riot,  neglects  or  refuses  to  obey  such  com- 
mand, is  guilty  of  a  misdemeanor. 
.  See  Code  Crim.  Proc,  §  108. 
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§  457.  Combinations  to  resist  execution  of  process. — 

A  person,  who  enters  into  a  combination  with  another  to  resist  the 
execution  of  any  legal  process,  or  other  mandate  of  a  court  of 
competent  jurisdiction,  under  circumstances  not  amounting  to  a 
riot,  is  guilty  of  a  misdemeanor. 
See  Code  Crim.  Proc.  g§  102,  103. 

§  458.  Prize  fighting:  and  sparring  exhibitions,  aiding 
therein,  etc. —  A  person  who,  within  this  state,  engages  in,  insti- 

fates,  aids,  encourages  or  does  any  act  to  further  a  contention,  or 
gilt,  without  weapons,  between  two  or  more  persons,  or  a  tight 
commonly  called  a  ring  or  prize  tight,  either  within  or  without  the 
state,  or  who  engages  in  a  public  or  private  sparring  exhibition, 
with  or  without  gloves,  within  the  state,  at  whicli  an  admission  fee 
is  charged  or  received,  either  directly  or  indirectly,  or  who  sends 
or  publishes  a  challenge,  or  acceptance  of  a  challenge  for  such  a 
contention,  exhibition  or  tight,  or  carries  or  delivers  such  a  chal- 
lenge or  acceptance,  or  trains  or  assists  any  person  in  training  or 
preparing  for  such  a  contention,  exhibition  or  fight,  is  guilty  of  a 
misdemeanor. 
Ameuded  by  chap.  270,  Laws  1900;  in  effect,  as  amended,  September  1,  1900. 

§  459.  What  is  a  challenge. — Any  words  spoken  or  written, 
or  any  signs  uttered  or  made  to  any  person,  expressing  or  imply- 
ing, or  intended  to  express  or  imply  a  desire,  request,  invitation 
or  demand  to  engage  in  any  fight,  such  as  is  mentioned  in  section 
four  hundred  and  fifty-eight,  are  to  be  deemed  a  challenge  within 
the  meaning  of  that  section. 

It  is  the  province  of  the  jury  to  determine  whether  the  writing  was  intended 
as  a  challenge.     Wood's  Case,  8  C.  H.  Rec.  189. 

What  constitutes  a  challeuge  to  fight  a  duel  and  its  effect.  Barker  v.  Peo- 
pie,  3  Cow.  886;  20  Johns.  457;  PeopU  v.  Barker,  2  Wheel.;C.  C.  19;  Norton's 
Case,  3  C.  II.  Rec.  90. 

§  460.  Betting  or  stake-holding  on  fight. —  A  person  who 
bets,  stakes,  or  wagers  money  or  other  property  upon  the  result 
of  such  a  fight  or  encounter,  or  who  holds  or  undertakes  to 
hold  money  or  other  property  so  staked  or  wagered,  to  be  deliv- 
ered to  or  for  the  benefit  of  the  winner  thereof,  is  guilty  of  a 
misdemeanor. 

§  461.  Fight  out  of  state, —  A  person  who  leaves  the  state, 
with  intent  to  elude  any  provision  of  this  title,  or  to  commit  any 
act  without  the  state  which  is  prohibited  by  this  title,  or  who, 
being  a  resident  of  this  state,  does  any  act  without  the  state  which 
would  be  punishable  by  the  provisions  of  this  title,  if  committed 
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within  the  state,  is  guilty  of  the  same  offense  and  subject  to  the 
same  pnniehment,  as  if  the  act  had  been  committed  within  this 
state. 

See  §§  185,  289,  amU;  Code  Crixn.  Proc.,  g  188. 

§  462.  Indictment. —  An  indictment  for  an  offense,  specified 
iin  the  last  section,  may  be  tried  in  any  county  within  the  state. 

flee  §  240,  ante;  Code  Crim.  Proc.,  §  188. 

§  463.    Apprehension  of  persons  about  to  fight.  —  A 

magistrate  having  power  to  issue  warrants  in  criminal  cases,  to 
whom  it  is  made  to  appear  that  there  is  reasonable  ground  to 
apprehend  that  an  offense  specified  in  sections  four  hundred  and 
fifty-eight,  four  hundred  and  sixty  and  four  hundred  and  sixty- 
one  is  about  to  be  committed  within  his  jurisdiction,  or  by  any 
person  being  within  his  jurisdiction,  must  issue  his  warrant  to  a 
sheriff  or  constable,  or  other  proper  officer,  for  the  arrest  of  the 
person  or  persons  so  about  to  offend.  Upon  a  person  being 
arrested  and  brought  before  him  by  virtue  of  the  warrant,  he 
must  inquire  into  the  matter,  and  if  it  appears  that  there  is  rea- 
sonable ground  to  believe  that  the  person  arrested  is  about  to 
commit  any  offense,  the  magistrate  must  require  him  to  give  a 
bond  to  the  people  of  the  state  in  such  a  sum,  not  exceeding  one 
thousand  dollars,  as  the  magistrate  may  fix,  either  with  or  with- 
out sureties  in  his  discretion,  conditioned  that  such  person  will 
not,  for  one  year  thereafter,  commit  any  such  offense. 

§  464.  Apprehension  of  persons  about  to  fight.  —  If  the 

person  arreisted,  as  prescribed  in  the  last  section,  does  not  furnish 
a  bond  as  prescribed  therein,  within  a  time  fixed  by  tha  magis* 
trate,  the  latter  must  commit  him  to  the  county  jail,  there  to 
remain  until  discharged  by  a  court  of  record  having  criminal 
jurisdiction.  A  person  so  committed  may,  at  any  time,  be  dis- 
charged upon  a  writ  of  habeas  corpus^  upon  his  executing  the 
bond  required  by  the  committing  magistrate.  If  the  bond  is 
required  to  be  given  with  one  or  more  sureties,  the  surety  or 
sureties  must  be  approved  by  the  officer  taking  the  same. 

§  465.  Forcible  entry  and  detainer.  —  A  person  guilty  of 
using,  or  of  procuring,  encouraging  or  assisting  another  to  usOi 
any  force  or  violence  in  entering  upon  or  detaining  any  lands  or 
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other  poeseesions  of  another,  except  in  the  eases  and  the  manner 
allowed  by  Liw,  is  guiity  of  a  misdemeanor. 

To  constitute  a  forcible  entry  and  detainer,  force  is  necessary;  a  naked  tres- 
pass not  sufficient.  People  v.  Smith,  24  Barb.  16;  People  v.  FKeld,  1  Lans.  222; 
State  V.  Pearson,  2  N.  11.  550. 

Any  person  in  the  ])eaceable  possession  of  the  lands  at  time  of  a  forcible  en- 
try may  proceed  under  the  statute.  People  v.  Van  Nostrand,  9  Wend.  50; 
People  V.  Carter,  29  Barb.  208. 

A  party  in  possession  may  use  force  to  repel  an  attempt  to  dispossess  him 
without  process.    MickU's  Case,  1  C.  H.  R^c.  96;  Mickle  v.  Edicards,  id.  119. 

An  indictment  must  aver  a  seizin  or  possession  on  part  of  complainant. 
People  V.  Shaw,  1  Cai.  125;  People  v.  Eeed,  11  Wend.  157;  People  v.  Leonard, 
11  Johns.  504;  Carter  v.  Netcbold,  7  How.  166;  PeopU  v.  Field,  52  Barb.  198; 
58  id.  270;  1  Lans.  222;  People  v.  Nelson,  13  Johns.  340. 

An  averment  of  lawful  possession  is  sufficient.  PeopU  v.  Reed,  11  Wend. 
157. 

A  defendant  may  controvert  the  title  of  the  prosecutor.  People  v.  Godfrey. 
1  Hall,  240;  People  v.  Rickert,  8  Cow.  226;  PeopU  v.  Wilson,  13  How.  446; 
Mather  v.  Hood,  8  Johns.  44. 

On  an  indictment  for  forcible  entr}*  and  detainer  the  defendant  may  be  con* 
victed  of  detainer  only.  PeopU  v.  Antlwny,  4  Johns.  198;  People  v.  Rickert^ 
8  Cow.  226;  People  v.  Godfrey,  1  Hall,  240;  Maitheics  v.  Ferstell,  8  Leg. 
Inst.  23. 

An  indictment  charging  that  defendant  with  force  and  arms  unlawfully  en- 
tered a  dwelling-house  named,  and  used  force  and  violence^in  entering  is  saffi« 
cient  without  specifying  the  particular  acts  or  means  which  constituted  sudi 
force  or  violence.    People  v.  FarreU,  28  State  Rep.  43. 

§  466.  Setuming  to  take  poesession  of  lands  after 
being  removed  by  legal  process*  —  A  person  who  has  been 
removed  from  any  lands  by  process  of  law,  or  who  has  removed 
from  any  lands  pursuant  to  the  lawful  adjudication  or  direction 
of  any  court,  tri]>unal  or  officer,  and  who  afterwards,  without 
authority  of  law,  returns  to  settle  or  reside,  upon  or  take  possea- 
eion  of  such  lands,  is  guilty  of  a  misdemeanor. 

§  467.  Unlawful  intrusion,  etc.  —  A  person  who  intrudes 
upon  any  lot  or  piece  of  land  within  the  bounds  of  the  city  or  vil- 
lage, without  authority  from  the  owner  thereof,  or  who  erects  or 
occupies  thereon  any  hut,  or  other  structure  whatever,  without 
such  authority ;  and  a  person  who  places,  erects  or  occupies 
within  the  bounds  of  any  street  or  avenue  of  a  city  or  village, 
any  hut,  or  other  structure,  without  lawful  authority,  is  guilty  of 
a  misderneanor. 
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See  §  640,  subd.  9,  po9t;  Ileicitt  v.  Newhurger,  141  N.  Y.  538. 

This  section  is  in  substance  a  re-enactment  of  section  1,  chapter  896,  of  the 
Laws  of  1857. 

This  section  does  not  inclade  entries  upon  premises  by  persons  under  a  bona 
fide  claim  of  right.  People  v.  SteveriSy  109  N.  Y.  159.  The  court  say:  "  The 
statute,  construed  in  view  of  the  pre-existing  law,  was  primarily  intended  to 
define  what  was  previously  known  in  the  criminal  law  as  a  criminal  trespass, 
as  distinguished  from  a  mere  civil  trespass.  It  may  include  some  cases  not 
before  criminal,  but  this  we  need  not  consider.  But  to  constitute  a  trespass 
on  land  an  indictable  oftense,  the  distinguishing  feature  is  an  unlawful  and 
criminal  intent.  It  is  the  criminal  mind  and  puri>ose  going  with  the  act  which 
distinguishes  a  criminal  trespass  from  a  mere  civil  injury.  1  Hale  P.  C.  609. 
It  is  not  necessary  to  constitute  the  crime  that  the  defendant  does  not  know 
that  the  statute  prohibits  his  act.'  It  is  sufficient  if  he  does  the  act  prohibited, 
when  the  statute  makes  the  mere  act  itself  unlawful.  But  where  a  particular 
intent  is  an  ingredient  of  the  crime,  the  mere  doing  of  the  prohibited  act  does 
not  constitute  the  crime  unless  accompanied  with  unlawful  intent.  The  cases 
of  larceny,  receiving  stolen  goods  or  passing  counterfeit  money  are  illustra- 
tions. The  same  act  may  in  one  case  be  larceny  or  forgery,  or  a  guilty  receiv- 
ing of  stolen  property,  and  in  another  wholly  innocent  —  depending  on  the 
intent.  Section  467  of  the  Penal  Code,  defining  the  offense  of  intrusion  on 
lands,  does  not  it  is  true  in  terms  make  the  intent  a  material  element  of  the 
offense.  But  it  cannot  be  supposed  that  the  legislature  intended  to  subject  a 
person  to  criminal  punishment,  as  when,  for  example,  there  being  a  dispute  be- 
tween neighbors  as  to  the  line  between  them,  one  moves  his  fence  on  to  his 
neighbor's  land,  under  a  bona  fide  though  mistaken  belief  that  he  was  placing 
it  on  the  true  line;  or  where  a  lot-owner  in  a  city  or  village,  in  erecting  a 
building,  encroaches  innocently,  although  without  authority,  upon  the  street. 
Yet  both  of  these  cases  are  within  the  letter  of  the  statute;  but  manifestly  they 
are  not  within  the  statute,  because  looking  at  the  reason  of  the  thing  —  the  in- 
effaceable distinction  between  innocence  and  crime  and  the  antecedent  law  — 
the  existence  of  a  criminal  intent  as  a  necessary  constituent  of  the  offense 
must  be  implied." 

An  offer  to  show  by  defendant  that  before  he  took  possession,  he  fully  stated 
the  facts  to  his  counsel,  who  advised  him  that  he  had  a  right  to  take  posses- 
sion if  he  could  do  so  without  a  breach  of  the  peace,  and  that  he  entered  in 
pursuance  of  such  advice,  honestly  believing  that  he  had  a  right  to  do  so,  was 
excluded.  Heldy  no  error.  People  v.  Stevens,  109  N.  Y.  159.  On  this  point  the 
court  say:  "  When  a  party  without  authority  enters  into  possession  of  a  city 
lot,  under  an  alleged  contract  of  purchase  which  gave  him  no  right  to  posses- 
sion, and  without  having  performed  or  offered  to  perform  the  contract  on  his 
part,  it  is  not  error  to  exclude  evidence  of  the  advice  of  counsel  to  show  that 
he  entered  upon  the  premises  under  Sk  bona  fide  claim  of  right.  There  was  no 
colorable  ground  for  any  claim  on  the  part  of  the  defendant  that  he  had  any 
right  or  authority  to  enter  upon  the  premises,  arising  out  of  the  facts  existing 
at  the  time.  The  facts  were  fully  known  to  the  defendant.  Upon  these  facts 
there  was  no  doubtful  question  of  law,  nor  was  the  true  conclusion  to  be 
drawn  from  the  facts  beyond  the  comprehension  of  any  person  of  ordinary  in« 
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telligence.  Whatever  advice  may  have  been  sought  or  accepted,  there  was  a 
willful  closing  of  the  ejes  to  the  truth  if  the  defendant  assumed  to  act  upon 
advice  that  he  was  entitled  to  possession.  It  may  have  been  supposed  that 
the  defendant  would  gain  an  advantage  in  the  pending  litigation  if  he  could 
get  into  possession  of  the  premises;  but  it  is  impossible  that  he  could  have  be- 
lieved that  he  was  of  right  entitled  to  the  possession.  It  is  unnecesbary  to  con- 
sider whether  the  advice  of  counsel,  if  honestly  given,  that  the  defendant  was 
entitled  to  possession  of  the  land,  if  accepted  and  acted  upon  in  good  faith, 
would  constitute  a  defense.  The  circumstances  do  not  permit  this  assumptioa 
In  this  respect." 

§  468.  Discharging  fire-arms. — A  person  who,  otherwise- 
than  in  self  defense,  or  in  the  disch«irge  of  official  duty, 

1.  Willfully  discharges  any  species  of  lire-arms,  air-gun  or  other 
weapon,  or  throws  any  other  deadly  missile  in  a  public  place  or 
in  any  place  where  there  is  any  person  to  be  endangered  thereby, 
although  no  injury  to  any  person  ensues;  or 

2.  Intentionally,  without  malice,  points  or  aims  any  fire-arm  at 
or  toward  any  other  person ;  or 

3.  Discharges,  without  injury  to  any  other  person,  fire-arms,  while 
intentionally  without  malice,  aimed  at  or  toward  any  person ;  or 

4.  Maims  or  injures  any  other  person  by  the  discharge  of  any 
rire-arm  pointed  or  aimed  intentionally,  but  without  malice,  at 
any  such  person ; 

Is  guilty  of  a  misdemeanor. 
In  effect,  as  amended,  Oct.  1,  1803;  Laws  1893,  ch.692. 

§  469.  Witness*  privilege.  —  No  person  shall  be  excused 
from  giving  evidence  upon  an  investigation  or  prosecution  for 
any  of  tlie  offenses  specified  in  this  title,  upon  the  ground  that 
the  evidence  might  tend  to  convict  him  of  a  crima  But  such 
evidence  shall  not  be  received  against  him  upon  any  criminal 
proceeding. 

TITLE  XIV. 

OF  CRIMES  AGAINST  THE  REVENUE  AND  PROPERTY  OF  THE  STATK 

Sectioiy  470.  Misappropriation,  etc.,  and  falsification  of  accounts  by  public 

officers. 

471.  Other  violations  of  law. 

472.  Misappropriation,  etc..  by  county  treasurer. 

473.  Officer  authorized  to  make  any  sale,  lease  or  contract,  becoming. 

interested  under  it. 

474.  County  clerks  omitting  to  publish  statement  required  by  law. 

475.  Obstructing  officer  in  collecting  revenue. 

476    Delivering  false  bill  of  lading  to  canal  collector. 

477.  Weighmaster  makin.i^  false  entry  of  weight  of  canal  boat. 

478.  Canal  officer  concealing  frauds  upon  the  revenue. 

479.  Willful  injuries  to  the  canals. 

480.  Drawing  oif  water  from  canals. 
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Bbctioh  481.  Canal  officer  accepting  bribe  to  allow  water  to  be  drawn  off 

from  canals. 
483.  Fraudulent  appropriation  of  lost  treasure  or  waived  property. 

483.  Injuries  to  the  salt  works.  ', 

484.  Seizing  miliUry  stores  belonging  to  ttie  state. 

485.  Making  false  statement  in  reference  to  taxes. 

48Qa.  School  district  trustee  not  to  draw  draft  on  supervisor  in  certain 
cases. 

§  470.  Misappropriatioiiy  etc.,  and  falsiflcatioxi  of  ao* 
counts  by  public  officers.  —  A  public  officer,  or  a  deputy,  or 
derk  of  any  such  officer,  and  any  other  person  receiving  money 
on  behalf  of,  or  for  account  of  the  people  of  this  state,  or  of  any 
department  of  the  government  of  this  state,  or  of  any  bureau 
or  fund  created  by  law,  and  in  which  the  people  of  this  state  are 
directly  or  indirectly  interested,  or  for  or  on  account  of  any  city, 
county,  village  or  town,  who 

1.  Appropriates  to  his  own  use,  or  to  the  use  of  any  person 
not  entitled  thereto,  without  authority  of  law,  any  money  so 
received  by  him  as  such  officer,  clerk  or  deputy,  or  otherwise ;  or, 

2.  Knowingly  keeps  any  false  account,  or  makes  any  false 
entry  or  erasure  in  any  account  of,  or  relating  to,  any  money  so 
received  by  him;  or, 

3.  Fraudulently  alters,  falsifies,  conceals,  destroys  or  obliterates 
any  such  account ;  or, 

4.  Willfully  omits  or  refuses  to  pay  over  to  the  people  of  this 
state  or  their  officer  or  agent  autiiorized  by  law  to  receive  the 
same,  or  to  such  city,  village,  county  or  town,  or  the  proper  officer 
or  authority  empowered  to  demand  and  receive  the  same,  any 
money  received  by  him  as  such  officer  when   it  is   his  duty 
imposed  by  law  to  pay  over,  or  account  for,  the  saipe : 

Is  guilty  of  felony. 

See  §  114,  snbd.  2,  ante;  %  515,  post, 

Pecalation  of  public  funds,  whether  the  offender  be  an  agent,  officer  or  se^ 
Tant  having  the  funds  or  property  charged  to  have  been  misappropriated,  if 
eoyered  by  this  section.  Bark  v.  People^  91  N.  Y.  5;  People  v.  Lyon,  1  N. 
Y.  Or.  Rep.  400. 

§  471.  Other  violations  of  law.  —  An  officer  or  other  person 
mentioned  in  the  last  section  who  willfully  disobeys  any  provision 
of  law  regulating  his  official  conduct,  in  cases  other  than  those 
Bpecified  in  that  section  is  guilty  of  a  misdemeanor,  punishable 
by  a  fine  not  exceeding  one  thousand  dollars,  or  imprisonment 
not  exceeding  two  years,  or  both. 
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§472.  MiBappropriation,  etc.,  by  county  treasurer.— 

A  comity  treasurer,  who  willfully  misappropriates  any  moneys, 
funds  or  securities,  received  by  or  deposited  with  him  as  such 
treasurer,  or  who  is  guilty  of  any  other  malfeasance  or  willful 
neglect  of  duty  in  his  office,  is  punishable  by  a  fine  not  less  than 
five  hundred  dollars  nor  more  than  ten  thousand  dollars,  or  by 
imprisonment  in  a  state  prison  not  less  than  one  year  or  more 
than  five  years,  or  by  both  such  fine  and  imprisonment. 

§  473.  Officer  authorized  to  make  any  sale,  lease  or 
contract,  becoming  interested  under  it. — A  public  offi- 
cer or  school  officer,  who  is  authorized  to  sell  or  lease  any  prop- 
erty, or  to  make  any  contract  in  his  official  capacity,  or  to  take 
part  in  making  any  such  sale,  lease  or  contract,  who  voluntarily 
becomes  interested  individually  in  such  sale,  lease  or  contract,  di- 
rectly or  indirectly,  except  in  cases  where  snch  sale,  lease  or  con- 
tract, or  payment  under  the  same,  is  subject  to  audit  or  approval 
by  the  superintendent  of  public  instruction,  is  guilty  of  a  misde- 
meanor, 

§  474.  County  clerks  omitting  to  publish  statement 
required  by  la-w.  —  A  county  clerk  who  willfully  omits  to 
publish  any  statement  required  by  law,  within  the  time  prescribed^ 
is  guilty  of  a  misdemeanor,  punishable  by  a  fine  of  one  hundred 
dollars,  or  imprisonment  for  six  months,  or  both. 

S475.  Obstructing  officer  in  collecting  revenue. — A 

person  who  willfully  obstructs  or  hinders  a  public  officer  from 
collecting  any  revenue,  taxes  or  other  sum  of  money  in  which« 
or  in  any  part  of  which  the  people  of  this  state  are  directly  or 
indirectly  interested,  and  which  such  officer  is  by  law  empowered 
to  coUect,  is  guilty  of  a  misdemeanor. 

§  476.  Delivering  false  bill  of  lading  to  canal  collector. 

A  person  whose  duty  it  is  to  deliver  to  any  collector  of  tolls  upon 
any  of  the  canals  belonging  to  this  state,  a  bill  of  lading  of 
any  property  transported  upon  such  canal,  who  delivers  a  false 
bill  of  lading  as  true,  or  makes  or  signs  a  false  bill  of  lading, 
intending  it  to  be  delivered  as  true,  knowing  such  bill  to  be 
false,  is  punishable  by  imprisonment  in  a  state  prison  not  exceed* 
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ing  two  years,  or  by  a  fine  not  exceeding  three  times  the  value  of 
the  property  omitted  in  such  bill,  or  both. 

§  477.  Weighxnaster  making  false  entry  of  weight  of 
canal  boat. — A  weighmaster  upon  any  of  the  canals  belonging 
to  this  state,  and  a  clerk  of  such  weighmaster,  who  makes  a  false 
entry  of  the  weight  of  any  boat,  or  cargo  of  any  boat,  navigat- 
ing such  canal,  or  who  makes  a  false  certificate  of  the  light 
weight  of  any  boat,  knowing  such  entry  or  certificate  to  be  false, 
is  guilty  of  a  misdemeanor^ 

§  478.  Canal  officer  concealing  frauds  ui)on  the  revenue. 

A  public  officer  or  agent  employed  by  the  people  of  this  state  in 
relation  to  the  canals  belonging  to  this  state,  who  knows,  or  has 
good  reason  to  believe  that  any  fraud  upon  the  revenues  of  the 
canals  has  been  committed  or  attempted,  and  who  omits  to  dis- 
close the  same,  and  enforce  the  penalties  therefor,  if  within  hia 
power,  is  guilty  of  a  misdemeanor. 

§479.  Willful  ii^juries  to  the  canals. — A  person  who, 
without  authority  of  law,  willfully  inflicts  an  injury  upon  any  of 
the  canals  belonging  to  this  state,  or  disturbs  or  injures  any  ot 
the  boats,  locks,  bridges,  buildings,  machinery  or  other  works  or 
erections  connected  with  any  such  canal,  and  in  which  the  people 
of  this  state  have  an  interest,  is  guilty  of  felony. 


§  480.  Drawing  off  water  from  canals.  — A  person  who 
draws  water  from  any  canal  in  this  state,  or  from  a  feeder  or 
reservoir  of  any  canal,  during  the  season  of  navigation  of  the 
canal,  and  to  the  detriment  or  injury  of  the  navigation  thereof, 
without  authority  of  law,  is  punishable  by  imprisonment  in  a 
county  jail  not  less  than  one  year,  and  by  a  fine  not  less  than  one 
thousand  dollars. 

See  SippU  ▼.  State,  99  N.  Y.  289;  16  Abb.  N.  C.  484. 

No  person,  except  bjaathority  of  the  legislature,  or  of  the  authorized  agents 
of  the  state,  has  a  right  to  tap  the  state  dam,  and  draw  off  the  waters  of  the 
artificial  pond  which  is  created  by  such  dam  for  pubiic  purposes.  Varick  t. 
Smith,  5  Paige,  186.  See,  also,  Robinson  y.  CTiamberlain,  84  N.  Y.  400;  Lffnch 
T.  Stone,  4  Den.  856;  Ex  parte  MiOer,  2  Hill,  418. 
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§  481.  Canal  officer  accepting  bribe  to  allow  water  to  be 
drawn  off  ttom  canals,  — A  public  officer  or  agent  employed 
by  the  people  of  this  state  in  relation  to  the  canals  belonging  to 
the  state,  or  a  contractor  for  canal  repairs,  or  person  having 
charge  of  any  canal,  or  any  part  thereof,  or  of  any  lock,  waste-weir^ 
feeder  or  other  work  belonging  thereto,  or  being  employed 
thereon,  who  asks,  or  accepts  or  promises  to  accept  any  bribe  aa 
an  indncement  to  permit  water  to  be  drawn  from  a  canal,  feeder 
or  reservoir  in  violation  of  the  last  section ;  and  a  person  who 
gives,  or  offers  or  promises  to  give  to  any  officer  or  person  above 
mentioned,  any  bribe  as  an  indncement  to  him  to  permit  water  to 
be  drawn  from  any  canal,  feeder  or  reservoir  in  violation  of  thid 
section,  is  guilty  of  a  misdemeanor. 

§482.  Fraudulent  appropriation  of  lost  treasure,  or 
waived  property.  —  A  person  who  fraudulently  conceals  or 
appropriates  to  his  own  use  any  lost  treasure  or  any  waived  prop- 
erty belonging  to  this  state  by  virtue  of  its  sovereignty,  is  guilty 
of  a  misdemeanor. 

§  483.  Ii^uries  to  the  salt  works.— A  person  who  willfully 
bums,  destroys,  or  injures  any  salt  manufactory  connected  with 
the  Onondaga  salt  springs,  or  any  building  appurtenant  to  such 
manufactory  or  any  part  of  such  manufactory,  or  any  of  the 
buildings,  reservoirs,  pumps,  conductors  or  water  conduits, 
belonging  to  this  state,  used  in  the  raising  of  salt  water  for  the 
manufacture  of  salt,  without  authority  of  law,  is  punishable  by 
imprisonment  in  a  state  prison  not  exceeding  five  years. 

§  484.  Seizing  military  stores  belonging  to  the  state. 

A  person  who  enters  any  fort,  magazine,  arsenal,  armory,  arsenal 
yard  or  encampment,  and  seizes  or  takes  away  any  arms,  ammu- 
nition, military  stores  or  supplies  belonging  to  the  people  of  this 
state ;  and  a  person  who  enters  any  such  place  with  intent  so  to 
do,  is  punishable  by  imprisonment  in  a  state  prison  not  exceeding 
ten  years. 

§  485.  Making  fedse  statement  in  reference  to  taxes.  — 

A  person  who,  in  making  any  statement,  oral  or  written,  which 
is  required  or  authorized  by  law  to  be  made  as  the  basis  of  impoe- 
ing  any  tax  or  assessment,  or  of  an  application  to  reduce  any  tax 
or  assessment,  wiUf  uUy  makes,  as  to  any  material  matter,  any 
statement  which  he  knows  to  be  false,  is  guilty  of  a  ndsdemeanor. 
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§485a.  School  district  trustee  not  to  draw  draft  on 

supervisor  in  certain  cases,— A  school    district  trustee  who 

issaes  an  order  or  draws  a  draft  on  a  supervisor  or  collector  for 

any  moueyi  unless  there  is  at  the  time  sufficient  money  in  the 

hands  of  such  supervisor  or  coUector  belonging  to  the  district  to 

demeanor. 
1808. 


meet  such  order  or  drafts  is  guilty  of  a  misd 
Addec' Laws  1880,  ck  dOS;  takes  effect  >toberl» 
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TEFLBXV. 

CHT  OBIMES  AGAINST  PBOFEBSn 

ittAniEE    1.  Arson. 

IL  Burglary  and  honsebTeaking. 
HL  Forgeiy  and  counterfeiting.  ^ 

IV.  Larceny,  including  embezzlement 
Y.  Extortion. 

VL  False  personation  and  cheats. 

yiL  Fraudulently  fitting  out  and  destroying  sUpBaO^vceselfi 
Vni.  Fraudulent  destruction  of  property  insured. 
IZ.  False  weights  and  measures. 
X.  Fraudulent  insolvencies  by  individuals. 

SL  Fraudulentinsolvenciesby  corporations,  and  OCbe    "VOdi  to 

their  management. 
yn.  Frauds  in  the  sale  of  passage  tickets. 
JDH  Frauds  relative  to  documents  at  title  W  mere. 
SV.  Malicious  mischief . 


CHAPTER  1 

ABSQN. 


7NECTI01 1  486.  Anon  In  fiiSt  degree  definec* 

487.  Id.;  in  second  degree. 

488.  Id.;  in  third  degree. 

489.  Arson,  how  punished. 

490.  Intent  to  destrov  building  leqiUta 

491.  Contiguous  buildings. 

492.  "  Night-time  "  defined. 

493.  «  Building/' defined. 

494.  **  Inhabited  building.'  defined. 

495.  Ownership  of  building. 

^486  Arson  in  first  degree  defined. — A  person  who  will- 
iully  burns,  or  sets  on  fire,  in  the  night  time,  either 

1.  A  dwelling-house  ^n  which  tliere  is,  at  the  time,  a  human 
being;  or 

2.  A  oar,  vessel,  or  other  vehicle,  or  a  structure  or  building 
other  than  a  dwelling-house,  wherein,  to  the  knowledge  of  the 
Cfffender,  there  if-  at  the  time,  a  human  being; 

I    Is  guilty  of  arson  in  the  firat  degree. 
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Setting  fire  to  a  bailding  usually  occupied  by  persons  lodging  therein  isaraoD 
In  ttie  first  degree,  though  not  a  dwelling-house  in  the  ordinary  acceptation  of 
the  term.     People  v.  Orcut,  1  Parlt.  252. 

It  is  arson  in  the  first  degree  that  the  occupant  of  a  house  was  present  therein 
when  the  house  took  fire,  though  previously  aroused  by  the  alarm.  Wood^fard 
▼.  People,  3  Hun,  310. 

Where  fire  is  communicated  to  an  adjoining  building,  a  party  may  be  indicted 
for  firing  the  latter.     Hennessp  v.  People,  21  How.  239. 

Setting  fire  to  an  inhabited  dwelling-house  is  arson,  though  only  a  part  of  it 
be  consumed.     People  v.  Butler,  16  John:^.  203. 

Dwelling  of  tenant  is  well  described  as  his  dwelling,  though  the  owner  oc- 
cupy part  of  it.    People  v.  Hendevion,  1  Paris.  560. 

Where  the  prisoner  fired  a  single  house,  and  thirty-five  were  destroyed,  he  is 
properly  indicted  for  firing  the  whole.     Woodford  v.  People,  8  Hun,  310. 

A  charge  that  the  house  burned  was  the  property  of  a  person  named  is  a^ 
sufficient  allegation  of  ownership.     Woodford  v.  People,  62  N.  Y.  117. 

In  Lety  v.  People,  80  N.  Y.  327,  the  indictment  charged  the  prisoner  as  ac- 
cessory to  the  crime  of  arson  in  the  first  degree;  it  is  charged  that  the  fire  was- 
set  by  the  principals  in  the  night-time  and  burned  the  dwelling-house  of  K., 
in  which  he  then  was.     It  appeared  that  the  building  was  a  five-story  tenement- 
house,  having  a  common  entrance  in  the  front  and  in  the  rear.  The  front  entrance- 
opened  into  a  hall-way,  used  in  common,  and  the  apartments  in  the  severa 
floors  opened  into  a  common  hall.     The  prisoner  with  his  wife  occupied  three 
rooms;  K.  with  his  family  occupied  three  adjoining  rooms;  there  was  no  direct 
communication  between  the  rooms  of  K.  and  those  occupied  by  the  prisoner; 
the  fire  was  set  in  the  prisoner's  rooms  and  burned  portions  of  them.     Held, 
that  the  indictment  was  well  drawn;  that  the  building  was  a  dwelling-hoaaep 
and  was  the  dwelling-house  of  K.  within  the  meaning  of  the  statute  defining: 
arson  in  the  first  degree.  • 

§  487.  Arson  in  second  degree.  —  A  person  who, 

1.  Commits  an  act  of  burning  in  the  day-time,  which,  if  com* 
mitted  in  the  night-time,  would  be  arson  in  the  first  degree ;  or^ 

2.  Willfully  burns,  or  sets  on  fire,  in  the  night-time,  a  dwell- 
ing-house wherein  at  the  time  there  is  no  human  being;  or, 

3.  Willfully  bums,  or  sets  on  fire,  in  the  night-time,  a  building^ 
not  inhabited,  but  adjoining  or  within  the  curtilage  of  an  inhab- 
ited building,  in  which  there  is,  at  the  time,  a  human  being,  so 
that  the  inhabited  building  is  endangered,  even  though  it  is  not 
in  fact  injured  by  the  burning ;  or, 

4.  Willfully  burns,  or  sets  on  fire,  in  the  night-time,  a  car,  ves- 
sel, or  other  vehicle,  or  a  structure  or  building,  ordinarily  occu- 
pied at  night  by  a  human  being,  although  no  person  is  within  it 
at  the  time ; 

l3  guilty  of  areon  in  the  second  deg:ree. 
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To  convict  of  arson  in  tlie  second  degree  it  must  be  shown  that  the  building 
toached  another,  or  was  within  the  cartilage  thereof.  Peverlley  v.  People,  8 
Park.  59.  See,  also,  Roberts'  Case,  2  East  P.  C.  1030;  Isaac's  Case,  id.  1081;  Re<» 
^.PeUey,  Leach  0.  C.  377;  Rex  v.  Fletcher,  2  Car.  &  K.  215;  2^Russ.  650;  State 
▼.  McLaughlin,  8  Jones,  354;  People  v.  Taylor,  2  Mich.  250. 

Defendants,  who  were  husband  and  wife,  were  indicted  for  arson  in  the  sec- 
ond degree.  It  appeared  that  a  fire,  which  was  without  donbt  of  incendiary 
origin,  took  place  in  premises  of  which  thej  were  the  tenants,  and  upon  which 
there  was  a  policy  of  fire  insurance  in  the  wife's  name.  Defendants  testified 
that  they  left  the  premises  together  upon  the  morning  of  the  day  upon  which 
the  fire  took  place;  that  the  husband  returned  for  a  moment  without  his  wife  to 
secure  an  article  which  he  had  forgotten ;  that  they  did  not  return  until  after  the 
fire  had  occurred;  that  they  did  not  place  the  evidence  of  incendiarism  on  the 
premises  and  were  ignorant  of  how  they  came  there.  The  court  charged  the 
jury  as  follows:  "There  has  been  no  special  claim  made  in  reference  to  the 
wife  in  this  case.  It  is  claimed  by  defendants'  counsel  that  they  are  both  in. 
nocent;  and  it  is  fair  to  say,  under  the  evidence,  if  one  is  convicted  both  should 
be.  *  *  *  There  is  no  evidence  that  the  husband  was  in  the  premises 
alone  long  enough  to  create  the  condition  of  things  which  was  discovered.  There- 
fore I  say  to  you  that  your  verdict  in  this  case  should  be  guilty  or  not  guilty  as  to 
both  defendants.  The  circumstances  are  substantially  the  same  as  to  both." 
Held,  error.    People  v.  McGrath,  5  N.  Y.  Cr.  Rep.  4;  4  N.  Y.  State  Rep.  629* 

Among  other  objectionable  features,  this  charge  prevents  the  jury  from  en- 
tertaining a  reasonable  doubt  of  the  guilt  of  one  defendant,  if  they  have  no 
such  doubt  as  to  that  of  the  other.     Id. 

To  convict  of  arson  in  second  degree  it  is  necessary  that  the  building  set  on 
fire  actually  touched  an  inhabited  dwelling,  or  that  it  was  within  the  curtilage 
thereof.     Peverelley  v.  People,  3  Park.  59. 

A  prisoner  may  be  convicted  of  arson  in  second  degree  under  an  indictment 
charging  that  offense,  though  the  facts  would  have  justified  a  conviction  of  a 
higher  grade  of  crime  under  an  indictment  properly  framed.  People  v.  Dt^r- 
kin,  5  Park.  248. 

§  488.  Arson  in  third  degree.  —  A  person  who  willfnlly 
burns,  or  sets  on  fire,  either, 

1.  A  vessel,  car,  or  other  vehicle,  or  a  building,  structure,  or 
other  erection,  which  is  at  the  time  insured  against  loss  or  damage 
by  fire,  with  intent  to  prejudice  the  insurer  thereof ;  or, 

2.  A  vessel,  car,  or  other  vehicle,  or  a  building,  structure,  op 
Other  erection,  under  circumstances  not  amounting  to  arson  in  the 
first  or  second  degree  ; 

Is  guilty  of  arson  in  the  third  degree. 

Where  in  an  indictment  for  arson  in  the  third  degree,  for  burning  a  buildings 
with  intent  to  defraud  the  insurer  thereof,  the  insurer  is  named,  its  residence, 
mode  of  incorporation  and  manner  of  establishment  may  be  shown  though  not 
specifically  averred.     Carncross  v.  People,  1  N.  Y.  Cr.  Rep.  518. 


oj^  lEK  Statb  of  New  Ycss*  S49 

il  most  be  ayerred  that  the  house  waa  inamed  against  loss  hy  fire,  and  that 
tiie  offenae  was  oommitted  with  intent  to  defraud  the  insurers.  People  y.  Hem' 
d&non,  1  Park.  660;  Sfieppard  ▼.  People^  19  N.  T.  587. 

Under  an  indictment  for  arson  in  first  degree  there  can  be  no  conyictioii  of 
arson  in  third  degree.  Dedieu  y.  People,  22  N.  Y.  178;  reversing  4  Park.  593, 
and  overruling  Hennessey  v.  People,  21  How.  239. 

Otherwise,  if  it  be  shown  that  the  prisoner  actually  set  fire  to  the  houae  wi4i^ 
Intent  to  defraud  the  insurer.  Freund  v.  People,  5  Park.  198.  See  MoQmff 
▼.  People,  45  N.  Y.  153. 

On  a  trial  for  arson,  where  the  evidence  was  chiefly  circumstantial,  defend- 
ant being  the  president  and  owner  of  most  of  the  stock  of  the  company  whose 
building  was  burned,  proofs  of  loss  which  he  executed  as  president  jointlj 
with  the  treasurer  of  the  company,  for  the  purpose  of  collecting  the  insuranca 
money  on  the  property,  giving  the  total  amount  of  insurance  on  i;he  property, 
and  stating  the  cause  of  the  fire,  in  the  opinion  of  affiant,  to  be  incendiarism^ 
were  held  admissible  in  evidence  as  part  of  the  res  gestm.  People  ▼.  (yiTeiH 
112  N.  Y.  355. 

Evidence  was  admissible  of  defendant's  drinking  liquor  subsequent  to  the 
fire,  as  bearing  upon  the  question  of  guilt,  in  tending  to  show  what  was  his 
conduct  and  demeanor  when  engaged  in  matters  connected  with  the  fire,  and 
in  the  course  and  disi>osition  of  which  he  was  principally  interested  and  a 
prominent  actor.  People  v.  O'Neill,  112  N.  Y.  855,  citing  Greenfield  v.  People^ 
86  id.  85.  • 

For  a  case  where  the  facts  were  held  insufficient  to  sustain  tLe  verdict  ae# 
People  V.  Newton,  3  N.  Y.  Cr.  Rep.  406. 

§  489.  Arson,  how  punished. —  Arson  is  punishable  as  folic  we  t 

1.  In  the  first  degree,  by  imprisonment  for  any  term  not  exceed^ 
ing  forty  years ; 

2.  In  the  second  degree,  by  imprisonment  for  a  term  not  exceed* 
ing  twenty-five  years ; 

8.  In  the  third  degree,  by  imprisonment  for  a  term  not  exceed^ 

Jug  fifteen  years. 

in  effect,  as  amended,  Sept.  1,  1897;  Laws  1897,  chap.  649. 

Section  2  of  chap.  549,  Laws  1897,  provides: 

•'  §  3.  The  penalties  above  prescribed  shall,  however,  only  apply  to  offenses 
oommitted  after  the  taking  effect  of  this  act.  Nothing  herein  contained  shall 
in  any  manner  affect  or  impair  any  liability  or  punishment  incurred  prior  to 
the  time  this  act  takes  effect,  under  or  by  virtue  of  the  then  existing  provisions 
Ci  the  section  hereby  amended,  and  all  offenses  of  arson  committed  before  that 
time  shall  be  punishable  according  to  such  previously  existing  provisions,  aa 
j^ly,  and  in  the  same  manner,  as  though  this  act  had  not  been  passed." 

§  490.  Intent  to  destroy  building  requisite. —  The  burning 
CI  a  building  under  circumstances  which  shows  beyond  a  reason- 
sole  doubt  that  there  was  no  intent  to  destroy  it,  is  not  arson. 

See  PtopU  V.  Long,  2  Edm.  Sel.  Cas.  129. 

>^  here  it  is  clearly  made  out  that  the  filing  was  willful,  the  intention  or 
lQ^tiv^  ot  the  accused  is  of  no  moment,  and  his  intoxication  is  not  only  no 
extenuation  oi  the  offense,  but  is  not  even  to  be  considered  in  inquiring  into 
his  i^padty  at  the  tinig U; ha¥S a mptive or intentioa    Poopie  t.  Jcne$^  x^Saau 
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§  491.  Contigaoiis  buildings.  —  Where  an  appurtenance  to 
a  building  is  so  situated  witli  reference  to  such  building,  or  where 
any  building  is  so  situated  with  reference  to  another  building 
that  the  burning  of  the  one  will  manifestly  endanger  the  other, 
a  burning  of  the  one  is  deemed  a  burning  of  the  other,  within 
the  foregoing  provisions,  against  any  person  actually  participating 
in  the  original  setting  on  fire,  as  of  the  moment  when  the  fire 
from  the  one  communicates  to  and  sets  on  fire  the  other. 

Theword  **  contigaoas"  is  a  relative  tenn,  and  when  emplojed  in  reference 
to  a  building,  evidently  means  in  close  proximity  to  the  same.  ArkeU  ▼.  In». 
€o.y  69  N.  Y.  193. 

If  a  person  sets  fire  to  a  building  which  communicates  to  an  adjoining  one, 
he  may  be  convicted  of  firing  the  latter.  Hennessey  v.  People  21  How.  Pr. 
289;  overruled  on  other  grounds  in  22  N.  Y.  178. 

Where  the  prisoner  set  fire  to  a  house,  and  thirty-five  were  burned,  he  was 
properly  indicted  for  firing  all.    Woodford  v.  People,  8  Hun,  810;  62  N.  Y.  117. 

A  building  twenty-five  feet  from  another  is  not  "  contiguoas"  to  it.  Oison 
T.  Ins.  Co.,  35  Minn.  432;  69  Am.  Rep.  838. 

§  492.  "  Night-time ''  defined.  —  The  words  «  night-time," 
as  used  in  this  chapter,  include  the  period  between  sunset  and 
sunrise,  and  every  building  or  structure,  which  shall  have  been 
usually  occupied  by  persons  lodging  therein  at  night,  is  a  dwelling- 
house  within  the  meaning  of  this  chapter. 

§493.  "Building,"  defined. — Any  house,  vessel,  or  other 
structure,  capable  of  affording  shelter  for  human  beings,  or 
appurtenant  to,  or  connected  with  a  structure  so  adapted,  is  a 
"building"  within  the  meaning  of  this  chapter. 

See  §  504,  post 

Any  edifice  capable  of  affording  shelter  to  human  beings  is  a  building.  61 
Cal.  820;  34  id.  245;  State  y.  Johnson,  48  Ga.  116. 

It  need  not  be  finished.     12  Cox  C.  C.  106. 

Its  state  of  completeness  is  a  question  of  fact.  1  Met.  258;  12  Cox  C.  C.  106. 

The  remains  of  a  wooden  house  after  a  fire  is  not  a  building.  28  Up.  Can.  Q. 
B.  492. 

A  church  building  or  school-house  are  within  the  statute.  1  Leach,  818;  3 
Root,  516;  4  GiH  &  J.  402;  State  v.  O'Toole,  29  Conn.  842. 

In  arson,  house,  shop  and  workshop  have  the  same  meaning  as  in  burglaiy, 
5  Up.  Can.  Q.  B.  (0.  S.)  522;  Com.  v.  Barney,  lOCush.  478. 

§494.  ''Inhabited  buUding,"  defined.  — A  building  is 
deemed  an  '^inhabited  building''  within  the  meaning  of  this 
chapter,  any  part  of  which  has  usually  been  occupied  by  a  person 
lodging  therein  at  night. 
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A  jail  is  an  ''  inhabited  building "  within  the  meaning  of  this  section. 
PeopU  y.  Cotteral,  18  Johns  115;  timUh  y.  State,  23  Tex.  App.  857;  59  Am* 
Bep.  773.   Bee,  also,  Bish.  Stat.  Crimes  (2d  ed.),  §  207,  n. 

§  495.  (Ownership  of  building.  —  To  constitate  arson  it  i» 
not  necessary  that  another  person  than  the  defendant  should  have 
had  ownership  in  the  bnilding  set  on  fire. 

A  person  may  be  guilty  of  arson  in  burning  his  own  building.  Sheppard  v. 
People,  19  N.  Y.  537;  People  v.  VanBlarcum,  2  Johns.  105  ;  People  v.  Smith, 
8  How.  226;  State  ▼.  Taylor,  45  Me.  322. 
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§  496.  Burglary  in  first  degree  defined.  —  A  person  wiio, 
with  intent  to  commit  some  crime  therein,  breaks  and  enters,  in 
the  night-time,  the  dwelling-house  of  another,  in  which  there  is  at 
the  time  a  human  being, 

1.  Being  armed  with  a  dangerous  weapon  ;  or, 

2.  Arming  himself  therein  with  such  a  weapon  ;  or, 

3.  Being  assisted  by  a  confederate  actually  present ;  or, 

4.  Who,  while  engaged  in  the  night-time  in  effecting  suoh 
entrance,  or  in  committing  any  crime  in  such  a  building,  or  in 
escaping  therefrom  assaults  any  person  ; 

Is  guilty  of  burglary  in  the  first  degree. 

An  indictment  to  sustain  a  conviction  for  burglary  in  the  first  degree  mast 
aver  every  aflfirmative  matter  which  goes  to  make  out  the  offense.  It  must 
Rtate  all  such  facts  and  circumstances  as  constitute  the  statute  offense,  so  as  to 
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bring  the  party  indicted  within  the  provisions  of  the  statute.  People  v.  Fel' 
linger,  24  How.  Pr.  841;  15  Abb.  128. 

The  mode  of  entry  into  the  house  (by  forcibly  bursting  or  breaking,  etc.)  is 
just  as  necessary  to  be  averred  as  that  it  was  in  the  night-time,  or  that  there 
was  at  the  time  a  human  being  in  the  house.     Id. 

The  indictment  charged  burglary  in  the  first  degree,  and  the  evidence  showed 
burglary  in  second  degree.  Held,  that  a  conviction  of  an  attempt  to  commit 
burglary  was  erroneous.     Sullivan  v.  People,  27  Hun,  85. 

.If  burglary  in  the  first  degree  is  proven,  it  is  not  error  to  refuse  to  charge 
the  jury  that  they  may  convict  of  a  misdemeanor  under  this  section.  People 
▼.  Meegan,  104  N.  Y.  529. 

The  indictment  need  not  specify  what  kind  of  crime  was  intended.  Mason 
V.  People,  26  N.  Y.  200;  People  v.  Richards,  5  N.  Y.  Cr.  Rep.  855;  44  Hun,  288. 

Where  it  is  shown  that  defendant  broke  and  entered  the  house  set  out  in  the 
indictment,  the  intention  with  which  the  breaking  and  entering  were  doae 
will  be  presumed  from  the  act  itself.     &ai^v.  Teeter,  8  Crim.  Law  Mag.  68. 

One  who  breaks  and  enters  a  building  with  intent  to  steal  money  from  a 
safe  is  guilty  of  burglary,  although  there  is  no  money  in  the  safe.  State  v. 
Seal,  87  Ohio  St.  108;  41  Am.  Rep.  490.  See  People  v.  ^foran,  54  Hun,  279. 

Defendants  were  indicted  for  breaking  and  entering  with  intent  to  commit 
larceny.  The  testimony  showed  that  they  broke  into  a  tool-house  of  a  railroad 
company,  took  from  it  a  hand-car,  put  it  on  the  track  and  rode  in  it  twelve 
miles,  and  tlien  removed  it  to  and  left  it  at  the  side  of  the  track.  Held,  that 
this  did  not  establish  the  larcenous  intent  essential  to  constitute  burglary. 
State  V.  Rgan,  12  Nev.  401;  28  Am.  Rep.  802.  See,  also,  Com.  v.  Olover,  111 
Mass.  402;   Walker  v.  State,  08  Ala.  50. 

Evidence  that  an  article  not  laid  in  the  indictment  as  part  of  the  stolen  prop- 
erty was  taken  with  the  articles  specified,  and  evidence  tending  to  identify  it 
with  a  similar  article  seen  thereafter  in  the  possession  of  defendant  is  admissi- 
ble as  part  of  the  res  gestcs.     Foster  v.  People,  63  N.  Y.  619. 

It  is  proper  to  exhibit  the  ^tools  with  which  the  crime  was  committed, 
Mgers  v.  People,  4  Th.  &  C.  292. 

And  to  prove  their  names  and  uses.  Poster  v.  People,  68  N.  Y.  619;  affirm* 
ing  3  Hun,  6. 

§  497.  Burglary  in  second  degree.  —  A  person  who,  with 
intent  to  commit  some  crime  therein,  breaks  and  enters  the  dwell- 
ing-honse  of  another  in  which  there  is  a  human  being,  under 
circumstances  not  amounting  to  burglary  in  the  first  degree  ia 
guilty  of  burglary  in  the  second  degree. 

§  498.  Burglary  in  third  degree. —  A  person  who  either, 

1.  With  intent  to  commit  a  crime  therein,  breaks  and  enters  a 
building,  or  a  room,  or  any  part  of  a  building ;   or, 

2.  Being  in  any  building,  commits  a  crime  therein  and  breaks 
out  of  the  same ; 

Is  guilty  of  burglary  in  the  third  degree. 
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Is  a  felony  no  matter  what  may  be  the  age  of  the  convict,  or  whether  he  may 
or  maj  not  be  punishable  therefor  in  the  house  of  refuge  instead  of  the  state 
prison.     People  v.  Park,  41  N.  Y.  21:  affirming  1  Lans.  263. 

A  cemetery  vault  not  a  *' building,*' etc.,  within  meaning  of  this  section. 
People  V.  Richardi,  108  N.  Y.  137;  reversing  44  Hun,  283. 

It  is  not  necessary  to  a  conviction  that  an  Intent  to  steal  or  to  "  commit  any 
felony"  shall  be  shown,  provided  the  intent  to  commit  any  crime  is  averred 
and  established.  People  v.  Richards,  5  N.  Y.  Cr.  Rep.  355;  reversed  on  other 
grounds,  108  N.  Y.  137;  People  v.  Mason,  26  id.  200. 

§499.  "Break"  defined.  —  The  word  "break,"  as  used  in 
this  chapter,  means  and  includes, 

1.  Breaking  or  violently  detaching  any  part,  internal  or  external 
of  a  building ;  or, 

2.  Opening,  for  the  purpose  of  entering  therein,  by  any  means 
whatever,  any  outer  door  of  a  building,  or  of  any  apartment  or 
set  of  apartments  therein  separately  used  or  occupied,  or  any 
window,  shutter,  scuttle  or  other  thing  used  for  covering  or  clos- 
ing an  opening  thereto  or  therein,  or  which  gives  passage  from 
one  part  thereof  to  another  \  or, 

3.  Obtaining  an  entrance  into  such  a  building  or  apartment,  by 
any  threat  or  artifice  used  for  that  purpose,  or  by  collusion  with 
any  person  therein ;  or, 

4.  Entering  such  a  building  or  apartment  by  or  through  an;y 
pipe,  chimney,  or  other  opening,  or  by  excavating,  diggings  Ji 
breaking  through  or  under  the  building,  or  the  walls  or  founda- 
tion thereof. 

Opening  a  street  door  which  is  only  latched.    People  v.  Buth,  3  Park.  553L 

Where  there  are  to  the  cellar- way  of  a  dwelling-house,  two  doors,  one  open« 
ing  outwardly,  the  other  opening  into  the  cellar,  the  latter  is  ~ux  outer  door  of 
the  house,  and  if  closed  and  latched,  the  unlatching  and  entering  constitutes  a 
hreaking  and  entry.     McCourt  v.  People,  64  N,  Y,  588. 

Where  the  door  of  a  house  is  tightly  closed  without  being  either  bolted, 
locked  or  fastened,  it  is  burglary  to  open  it  and  enter  Jhc  house  with  the  pur-; 
pose  of  stealing.    Frickner  v.  People,  6  Hun,  657;  SUitii  v.  Oroning,  83  Kans.  18ii 

The  removal  of  a  stick  of  wood  and  turning  a  i^utton  by  which  an  inner 
cellar  door  is  fastened,  is  a  sufficient  breaking  to  constitute  burglary.  Smith's 
Case,  4  City  Hall  Rec.  62. 

One  who,  intending  to  steal  shelled  com,  bores  ft  hole  through  the  floor  of  a 
corn-crib  from  the  outside,  and  thus  draws  the  com  into  &  sack  below,  is  guilfy 
of  burglary.     Walker  v.  State,  63  Ala.  49;  35  Am.  Rep.  1 

Pushing  open  a  closed  or  unfastened  transom,  that  swings  horizontally  OH 
hinges  over  an  outer  door  of  a  dwelling-house,  and  entering  thereat,  const!'* 
tutes  burglary.     Timmons  v.  State,  34  Ohio  St.  426;  82  Am.  Rep.  876, 
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The  prisoner,  pretending  to  have  basiness  with  the  occupant  of  a  dwelling- 
house,  gained  admittance  thereto  at  night,  with  intent  to  commit  a  robbery. 
Held,  a  constructive  breaking  sufficient  to  support  an  indictment  for  burglary 
by  breaking  and  entering.     Johnston  v.  Com.,  85  Penn.  St.  54;  37  Am.  Rep.  622. 

In  NicJiolls  V.  State,  68  Wis.  416;  60  Am.  Rep.  870,  the  defendant  with  in- 
tent to  rob  an  express  car  secreted  himself  in  a  box  which  he  procured  to  be 
placed  in  the  car  by  the  agents  of  the  express  company.     Held,  a  constructive 
L  breaking. 

To  break  a  house  in  going  out  though  not  in  entering  is  sufficient.  Ouche's 
Cime,  6  City  Hall  Rec.  12. 

Defendant  was  charged  in  an  indictment  with  "breaking  and  entering"  a 
house.  The  jury  were  charged  that  "if  they  believed  the  defendant  (how- 
ever he  got  into  the  house)  broke  out  of  it,  he  was  guilty."  Held,  error.  State 
v.  McPherson,  70  N.  C.  289;  16  Am.  Rep.  769 

Defendant  entered  a  house  without  breaking  for  the  purpose  of  committing 
a  felony,  but  broke  out  in  making  his  escape.  Held,  not  burglary  at  common 
law,  and  that  the  statute  of  Anne  making  it  burglary  was  not  in  force  in 
Pennsylvania.     RoUand  v.  Com.,  82  Penn.  St.  306;  22  Am.  Rep.  758. 

But  contra  where  a  person  in  the  night  season  entered  a  dwelling-house 
without  breaking,  for  the  purpose  of  committing  a  felony,  but  broke  out  in 
making  his  escape,  held^  to  be  burglary  at  common  law.  State  v.  Ward,  43 
Conn.  489;  21  Am.  Rep.  665,  and  note,  669. 

One  who  enters  a  store  through  an  open  door,  secretes  himself  within  until 
the  door  is  locked,  then  commits  a  larceny,  and  escapes  by  opening  or  breaking 
out  a  window,  does  not  "break  into  and  enter"  a  store,  and  cannot  be  con* 
yicted  of  burglary  under  the  statute.  Brown  v.  State,  55  Ala.  123;  28  Am. 
Rep.  693. 

One  who  secretes  himself  in  a  dwelling-house  at  night,  with  intent  to  com- 
mit a  felony  therein,  and  being  discovered,  escapes  by  unlocking  or  opening  a 
door,  is  not  guilty  of  burglary.     Adkinaon  v.  State,  5  Baxt.  569;  30  Am.  Rep.69. 

Where  a  window  was  left  open  from  a  quarter  of  an  inch  to  an  inch,  and  a 
person,  with  intent  to  steal,  effected  an  entrance  to  the  house  by  raising  the 
sash  higher,  held,  not  such  a  breaking  or  entering  as  constitutes  burglary. 
Com.  v.  Strupney,  105  Mass.  588;  7  Am.  Rep.  556. 

Evidence  on  the  part  of  the  prisoner  that  the  owner  of  the  house  was  a  lewd 

^woman,  and  that  he  had  had  improper  intimacy  with  her,  is  competent  to 

characterize  the  breaking.     Bobineon  v.  State,  53  Md.  151;  36  Am.  Rep.  399. 

In  Foster  v.  People,  3  Hun,  6;  affirmed,  63  N.  Y.  619,  evidence  was  given 
that  the  scuttle  to  the  store  was  found  broken  to  pieces,  and  the  staple  to  the 
lock  of  the  back  door  forced  off.  Held,  sufficient  to  warrant  a  finding  of  a 
breaking  in. 

Where  two  persons  acted  in  concert  tu  planning  and  executing  a  burglary* 
and  one  of  them  entered  the  house  and  brought  oat  the  property,  while  the 
other  waited  on  the  outside,  both  aie  guilty  of  a  breaking  and  entering. 
People  v.  Boujet,  2  Park.  11. 

Evidence  that  burglar's  tools  fonnd  at  the  place  where  the  burglary  was 
committed  were  made  for  another  jointly  Indicted  with  the  prisoner  for  the 
burglary,  and  shown  to  be  connected  vrlth  the  prisoner  in  its  commission,  is 
admissible  to  show  defendant's  guilt.     Clark  v.  People,  5  Thomp.  &  Cook,  83. 
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§  500.  Repealed,  1892,  chapter  677. 

§601.  " Enter "  defined.  —  The  word  "enter,'*  as  used  in 
this  chapter,  inclndes  the  entraace  of  the  offender  into  snch 
building  or  apartment,  or  the  insertion  therein  of  any  part  of  his 
body,  or  of  any  instrument  or  weapon  held  in  his  hand,  and  used, 
or  intended  to  be  used,  to  threaten  or  intimidate  the  inmates,  or 
to  detach  or  remove  property. 

See  3  Am.  and  Eng.  Encjc.  of  Law,  669. 

Pasbing  up  a  trap-door  in  a  floor  is  safficient  to  constitute  a  barglarioos 
entrj.     Harrison  v.  8CaU,  20  Tex.  App.  387;  54  Am.  Rep.  529. 

§  502.  "  Dwelling-house  "  defined.  —  A  building,  any  part 
of  which  is  usually  occupied  by  a  person  lodging  therein  at  night, 
is,  for  the  purposes  of  this  chapter,  deemed  a  dwelling-house. 

See  1  Whart.  Crim.  Law  (gth  ed.),  §§  781-788,  787;  Bish.  Stat.  Crim. 
(2d  ed.),  §  242. 

An  indictment  charged  the  breaking  and  entering  in  the  night-time  of  a 
^'dwelling-house  of  A.  and  B.,  being  copartners  in  basiness  under  the  fini 
name  and  style  of  A.  &  B. "  It  was  shown  on  the  trial  that  A.  and  B.  were 
partners,  and  in  their  business  used  and  occupied  as  stores  the  lower  stories  of 
two  adjacent  buildings,  opening  into  each  other.  A.,  with  other  persons, 
lived  in  the  upper  rooms,  and  was  there  at  the  time  of  the  burglarj,  but  there 
was  no  internal  communication  between  the  stores  and  the  upper  rooms,  the 
latter  being  accessible  only  through  a  fenced  jard  and  a  stair-case  leading 
thence.  The  breaking  was  into  one  of  the  stores.  Held,  (1)  that  the  owner- 
ship was  properly  charged  as  being  In  a  partnership;  (2)  that  the  entry  was 
into  a  "dwelling-house"  within  the  statute  of  burglary,  which  enacts  that  no 
building  shall  be  deemed  a  dwelling-house,  unless  joined  to,  immediately 
connected  with,  and  part  of  a  dwelling-house;  that  phraseology  being  intended 
only  to  exclude  isolated,  uninhabited  out- houses.  Quinn  v.  People,  71  N.  T« 
661;  27  Am.  Rep.  87. 

A  part  of  a  dwelling  not  communicating  with  the  rest,  and  used  as  a  store, 
is  not  a  '*  dwelling-house,"  within  the  definition  of  burglary.  Jones*  Com,  1 
aty  H.  Rec.  183;  Mills'  Case,  8  id.  192;  Smithes  Case,  5  id.  167. 

A  store  under  the  same  roof  with  a  dwelling,  and  occupied  by  the  same  per* 
son,  is  a  part  of  a  dwelling-house,  within  the  definition  of  burglary.  BobmrU 
son's  Case,  4  City  H.  Rec  68. 
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A  store,  commanicating  with  a  sleeping-room  occupied  bj  a  clerk,  is  • 
dmUing-house.    Woods*  Case,  5  Citv  H.  Bee.  10. 

In  Badgers  v.  People,  86  N.  Y.  860;  40  Am.  Rep.  548,  it  was  held,  that  the 
chamber  of  a  gaest  at  an  inn  is  not  his  dwelling-house,  but  that  of  the  land- 
lord. In  that  case  the  indictment  charged  the  defendant  with  an  attempt  to 
burglariously  break  into  and  enter  the  dwelling-house  of  S.,  and  on  the  trial 
it  appeared  that  the  attempt  was  to  break  into  a  chamber  in  a  hotel  assigned 
to  and  occupied  by  S.,  as  a  guest.  Held,  that  the  indictment  was  fatally 
defective. 

§  503.  Dwelling-houses,  etc.;  when  deemed  separate.— 

If  a  building  is  so  constructed  as  to  consist  of  two  or  more  parts, 
intended  to  be  occupied  by  different  tenants  usually  lodging 
therein  at  night,  each  part  is  deemed  the  separate  dwelling-house 
of  a  tenant  occupying  the  same.  If  a  building  is  so  constructed 
as  to  consist  of  two  or  more  parts  occupied  by  different  tenants 
separately  for  any  purpose,  each  part  or  apartment  is  considered 
a  separate  building  within  the  meaning  of  this  chapter. 

In  a  tenement-house  severed  by  lease  into  distinct  habitations,  each  room,  or 
suite  of  rooms  occupied  by  a  tenant,  is  his  dwelling-house,  and  a  door  of  such 
room  is  an  outer  door  so  that  a  breach  of  it  in  the  day-time  is  burglary,  though 
the  common  door,  for  passage  into  the  street,  be  open.  Mason  v.  People,  26 
N.  Y.  200. 

Opening  the  inner  door  of  a  dwelling-house,  at  night,  with  felonious  intent, 
constitutes  burglary,  whether  the  felony  is  to  be  committed  in  the  particular 
room  or  in  another.     Holland  v.  Com.,  85  Penn.  St.  06:   27  Am.  Kep.  026. 

The  apartment  alleged  to  have  been  broken  and  entered  is  properly  laid  In 
the  indictment  as  the  dwelling-house  of  the  tenant.  People  r.  Bush,  8  Park. 
652.     See  Smith  v.  People,  115  111.  17. 

When  the  offense  charged  consists  in  an  attempt  to  break  into  the  room  of 
a  guest  in  a  hotel,  the  premises  should  be  described  as  the  dwelling-house  of 
the  landlord  and  not  that  of  the  guest.     Bodgers  v.  People,  86  N.  Y.  860. 

§  504.  "  Building,"  defined—  The  term  "  building,"  as  used 
in  this  chapter,  includes  a  railway  car,  vessel,  booth,  tent,  shop, 
or  other  erection  or  inclosure. 

Mr.  Bishop  remarks,  that  the  word  "building"  in  a  statute  will  almost 
always  depend  for  its  meaning  in  some  degree  on  the  particular  subject,  and 
its  connection  with  other  words.     Stat.  Crimes,  §  202. 
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The  phrase  ' '  erection  or  inclosure  "  refers  to  structures  of  the  character  used 
by  mankind  for  the  purpose  of  shelteringor  transferring  property,  or  of  trade 
or  commercial  intercourse.  People  v.  Bichards,  108  N.  Y.  137;  1  Am.  St  Rep» 
378. 

A  structure  above  ground,  arranged  and  intended  solely  as  a  place  for  the- 
permanent  interment  of  the  dead,  is  not  '^  building"  within  the  meaning  of 
this  section.    People  v.  Richards,  108  X.  Y.  187;  1  Am.  St.  Rep.  378. 

In  Bamett  v.  Slate,  88  Ohio  St.  7,  a  defendant  was  indicted  for  the  burglary 
of  a  bam.  The  proof  showed  that  the  building  which  had  been  broken  and 
entered  was  erected  by  the  owner  on  his  farm  for  a  dwelling-house,  but  had 
never  been  occupied  or  used  as  such;  that  the  owner  had  for  several  years,  and 
ever  since  its  erection,  used  it  to  store  wheat  after  it  was  threshed,  and  corn 
after  it  was  husked,  such  grain  being  the  products  of  the  farm  on  which  the 
building  was  erected;  and  the  court  held  the  building  a  barn  within  the  mean- 
ing of  the  statute. 

In  People  v.  Stickman,  84  Cal.  242,  the  defendant  was  indicted  for  burglary 
for  breaking  and  entering  a  chicken-house  in  the  night-time,  with  the  intent 
to  steal  the  domestic  fowls  there  being.  An  objection  was  taken  that  to  con- 
stitute burglary  there  must  be  breaking  and  entering  into  a  house,  room  or 
tenement  where  some  person  dwells  or  lives.  But  the  court  decided  that  the 
language,  "  any  dwelling-house,  or  any  other  house  whatever,  or  tent,  or  vessel 
or  other  water  craft,"  was  broad  enough  to  include  buildings  of  any  kind,  and 
used  for  any  purpose,  and  sustained  the  conviction. 

In  Orrell  v.  People,  94  111.  456;  84  Am.  Rep.  241,  in  an  indictment  for  break 
ing  and  entering  a  stable,  the  objection  was  taken  that  it  should  have  beet, 
averred  that  the  defendant  broke  and  entered  a  building.    But  the  court  said 
that  the  word  "  stable,"  as  the  word  was  commonly  used  and  understood,  was 
equivalent  to  **  building." 

In  Anderson  v.  State,  48  Ala.  665;  17  Am.  Bep.  86,  the  building  entered  wajs 
described  as  *'the  property  of  the  estate  of  L.,"  who  was  a  person  deceased 
before  the  offense  was  committed.     Held,  sufficient. 

§  505.  XJnlawflilly  entering  building.  —  A  person  who, 
under  circumstances  or  in  a  manner  not  amounting  to  a  burglary, 
enters  a  building,  or  any  part  thereof,  with  intent  to  commit  a 
felony  or  a  larceny,  or  any  malicious  mischief,  is  guilty  of  a  mi'a- 
demeanor. 

In  People  v.  Meegan,  104  N.  Y.  529,  the  "breaking,"  which  is  the  essential 
element  of  that  crime,  was  established  by  uncontradicted  evidence.  Held, 
that  it  was  not  error  for  the  court  to  refuse  to  charge  the  jury  that  they  might 
convict  of  misdemeanor,  under  the  provision  of  this  section.  Alao^  held,  such 
a  refusal  to  charge  was  not  error,  where  a  modification  of  the  indictment  by 
striking  out  the  characteristics  of  burglary,  would  not  have  left  an  adequate 
description  of  the  misdemeanor. 

§  506.  Burglar    punishable    separately   for   crime   in 
building.  — A  person  who,  having  entered  a  building  under  suclt 
88 
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drcamstancefl  as  to  constitute  barglary  in  anj  degree,  oommits 
any  crime  therein,  is  punishable  therefor,  as  well  as  for  the  burg- 
lary ;  and  may  be  prosecuted  for  each  crime,  separately,  or  in  the 
same  indictment. 

Where  one  is  indicted  for  barglary  with  intent  to  ooxninit  larceny,  and  also 
for  the  commission  of  such  larceny,  if  the  larceny  is  defectively  charged  in  the 
indictment,  the  prisoner  may  be  convicted  of  the  burglary  alone,  if  that  crim^ 
is  sufficiently  proved.     People  v.  Marke,  4  Park.  153. 

The  offense  of  burglary  is  complete,  by  the  breaking  and  entering  with  the 
intent  to  steal,  etc.  But,  although,  when  it  can  be  proved,  the  actual  larceny 
is  the  most  conclusive  evidence  that  the  intent  of  the  breaking,  and  entering 
was  to  steal,  It  is  not  the  only  evidence  by  which  such  intent  can  be  proved. 
Other  facts  or  circumstances  or  acts  or  declarations  of  the  prisoner  may  be 
shown  to  prove  the  intent.    People  v.  Marks,  4  Park.  153. 

g  507.  Barglary,  how  punisliecL  —  Barglary  is  punishable 
by  imprisonment  in  a  state  prison,  as  follows : 

1.  Burglary  in  the  first  degree,  for  not  less  than  ten  years ; 

2.  Barglary  in  the  second  degree,  for  a  term  not  exceeding  ten 
years; 

3.  Barglary  in  the  third  degree,  for  a  term  not  exceeding  five 
years.    [Amended;  in  effect  May  17, 1892. 

§  608.  Foiieising  burglar's  instnimenti,  etc,  —  A  per- 
son who  makes  or  mends,  or  causes  to  be  made  or  mended,  or 
has  in  his  possession  in  the  day  or  night-time,  any  engine,  ma- 
chine, tool,  false-key,  pick-lock,  bit,  nippers  or  implements  adapted, 
designed  or  commonly  used  for  the  commission  of  burglary,  lar- 
ceny or  other  crime,  under  circumstances  evincing  an  intent 
to  use  or  employ,  or  allow  the  same  to  be  used  or  employed,  in 
the  commission  of  a  crime,  or  knowing  that  the  same  are  intended 
to  be  so  used,  shall  be  guilty  of  a  misdemeanor,  and  if  he  has  been 
previously  convicted  of  any  crime,  he  is  guilty  of  a  felony. 


CHAPTER  III. 

FORGERY. 


Bbction  fi09.  Forgery  in  first  degree  deflned. 

510.  Forgery;  false  certificate  to  certain  instrumentiL 
611.  Forgery  in  second  degree. 
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8acTiOK  513.  Qaalification  of  last  section. 

518.  Oilier  esses  of  forgery  in  second  degree. 
514»  515.  Other  cases  of  forgery  in  third  degree. 
51ft.  Forging  passage  tickets. 
C17.  Forging  United  States  stamps. 

618.  Officer  of  corporation  selling,  etc.,  shares. 

619.  Falsely  indicating  person  as  corporate  officer. 

620.  Terms  *'  forge,"  and  "  forging/'  generally,  defined. 
531.  Uttering,  etc.,  forged  instruments,  etc.,  is  forgery* 
533.  Uttering  writing  signed  with  wrongdoer's  name. 
538.  Forgery  in  first  degree,  how  punished. 

634.  Forgery  ia  second  degree. 

535.  Forgery  in  third  degree. 

536.  Having  possession  of  counterfeit  coin. 

537.  Advertising  counterfeit  money. 

§  509.  Forgery  in  first  degree  defined.  —  A  person  b 
guilty  of  forgery  in  the  first  degree  who  with  intent  to  defraud, 
forges, 

1.  A  will  or  codicil  of  real  or  personal  property,  or  the  attest- 
ation thereof,  or  a  deed  or  other  instrument,  being  or  purporting 
to  be  the  act  of  another,  by  which  any  riglit  or  interest  in  prop- 
erty is  or  purports  to  be  transferred,  conveyed,  or  in  any  way 
charged  or  affected  ;  or, 

2,  A  certificate  of  the  acknowledgment  or  proof  of  a  will^ 
codicil,  deed,  or  other  instrument,  which  by  law  may  be  recorded 
or  given  in  evidence  when  duly  proved  or  acknowledged,  made 
or  purporting  to  have  been  made  by  a  court  or  ofScer  duly  author- 
ized to  make  such  a  certificate ;  or, 

.  8.  A  certificate,  bond,  paper  writing,  or  other  public  securityi 
issued  or  purporting  to  have  been  issued  by  or  under  the  author- 
ity of  this  state,  or  of  the  United  States,  or  of  any  other  state  or 
territory  of  the  United  States,  or  of  any  foreign  government, 
country  or  state,  or  by  any  oflicer  thereof  in  his  official  capacity, 
by  which  the  payment  of  money  is  promised  absolutely  or  upon 
any  contingency,  or  the  receipt  of  any  money  or  property  is 
acknowledged,  or  being  or  purporting  to  l>e  evidence  of  any  debt 
or  liability,  either  absolute  or  contingent,  issued  or  purporting  to 
have  been  issued  by  lawful  authority  ;  or, 

4.  An  indorsement  or  other  instrument,  transferring  or  pur- 
porting to  transfer  the  right  or  interest  of  any  holder  of  such  a 
certificate,  obligation,  public  security,  evidence  of  debt  or  lia- 
bility, or  of  any  person  entitled  to  snch  right  or  interest ;  or, 
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6.  A  certificate  of  stock,  bond  or  other  writing,  bank-note,  bill 
of  exchange,  draft,  check,  certificate  of  deposit,  or  other  obliga- 
tion or  evidence  of  debt,  issued  or  purporting  to  be  issued  by  anj 
bank,  banking  association  or  body  corporate  existing  under  the 
laws  of  this  state,  or  of  the  United  States,  or  of  any  other  state, 
government  or  country,  declaring  or  purporting  to  declare  any 
riglit,  title  or  interest  of  any  person  in  any  portion  of  the  capital 
stock,  or  property  of  such  a  body  corporate,  or  promising  or  jmr- 
porting  to  promise  or  agree  to  the  payment  of  money,  or  the 
performance  of  any  act,  duty  or  obligation ;  or, 

6.  An  indorsement  or  other  writing,  transferring  or  purporting 
to  transfer  the  right  or  interest  of  any  holder  of  such  a  certifi- 
cate, bond,  or  writing  obligatory,  or  of  any  person  entitled  to 
such  right  or  interest. 

Forgery  is  the  fraadalent  making  or  alteration  of  a  writing  to  the  prejudice 
of  another's  rights.  United  States  v.  Long,  80  Fed.  Rep.  678;  People  v.  De- 
Oraqf,  1  Wheeler  C.  C.  208. 

Forgery  is  the  false  malting  or  materially  altering  with  intent  to  defraud  of 
any  writing,  which,  if  genuine,  might  apparently  be  of  legal  efficacy,  or  the 
foundation  of  a  legal  liability.     1  Bish.  Crim.  Law  (7th  ed.),  g  572. 

Forgery  is  the  attempted  imitation  of  another's  personal  act,  and  "by  means 
of  such  imitation  to  cheat  and  defraud;  and  not  the  doing  of  something  in  the 
name  of  another,  which  does  not  profess  to  be  the  other's  personal  act,  but  that 
of  the  doer  thereof,  who  claims  and  insists  by  and  in  the  act  itself,  that  he  is 
authorized  to  obligate  the  individual  whom  he  is  assuming  to  obligate  precisely 
as  he  undertakes  to  do.  Mann  v.  People,  15  Hun,  166.  This  definition  is 
well  sustained  by  authority.  2  Russ.  Crim.  (9th  Am.  ed.)  946,  947;  Queen  v. 
White,  1  Den.  Cr.  Cas.  208;  2  Cox  C.  C.  210;  2  C.  &  K.  404;  Bex  v.  Story,  Russ. 
&  Ryan,  61;  Bex  v.  Arseott,  6  Car.  &  Payne,  408;  2  Bish.  Crim.  Law  (7th  ed.), 
§  582;  2  Whart.  Crim.  Law  (7th  ed.),  §  1482;  2  Arch.  Crim.  Pr.  &  PI.  (7th  ed.) 
819;  Pomeroy'sed.  of  Arch.,  vol.  2,  p.  1584;  Conner*s  Case,  8  C.  H.  Rec.  59;  HeU' 
hronefB  Case,  1  Park.  429;  Com,  v.  Baldmn,  11  Gray,  197;  State  v.  Young,  46 
N.  n.  266;  State  v.  MeKiernan,  17  Nev.  228. 

Forging  any  Instrument  or  writing  which,  as  appears  on  its  face,  would  have 
been  void  if  genuine,  is  not  an  indictable  offense.  Fadner  v.  People,  2  N.  Y. 
Cr.  Rep.  558;  33  Hun,  240;  Cunningham  v.  People,  4  id.  457;  People  v.  Harrison, 
8  Barb.  560;  People  v.  Shall,  9  Cow.  778;  People  v.  J)ewey,  85  Hun,  810;  Abbott 
v.  Bose,  62  Me.  194.     See  2  Bish.  Crim.  Law  (7th  ed.),  §  583  et  seq. 

If  the  paper  set  forth  in  the  indictment  and  of  which  the  forgery  is  pre- 
dicated does  not,  either  upon  its  face,  or  by  the  averment  of  eztrinsie  facts, 
afilrmatively  appear  t^  be  an  instrument  which,  if  genuine,  would  be  opera- 
tive, the  indictment  is  bad,  as  failing  to  state  facts  sufficient  to  constitute  a 
crime.    People  v.  Savage,  5  N.  Y.  Cr.  Rep.  541. 

A  man  may  be  guilty  of  forgery  by  signing  his  own  proper  name.  People  ▼ 
Peacock,  6  Cow.  72 ;  IT.  A  ▼.  Long,  80  Fed.  Rep.  678. 


OF  THB  State  of  New  Yobk.  Mt 

The  name  of  a  deceased  person  is  the  subject  of  forgery.  BiOings  v.  8taie^ 
107  Ind.  54;  57  Am.  Rep.  77. 

So  the  name  of  a  purely  fictitioas  person.  Bish.  Crim.  Law  (7th  ed.),  §  572, 
note  0;  1  Wheel.  Crim.  Cas.  212;  Brown  v.  People,  8  Han,  562;  affirmed,  73 
K.  Y.  571,  on  other  grounds;  StaU  v.  Wheeler,  48  Alb.  L.  J.  257. 

It  is  enough  to  allege  an  intent  to  defraud  persons  named,  g  718,  sobd.  5^ 
poet;   Paige  v.  People,  8  Abb.  Dec.  489. 

The  details  by  which  the  intent  to  defraud  Is  to  be  or  may  be  established 
may  be  given  in  evidence  on  the  trial  in  support  of  the  averment  of  fraud- 
ulent intent.  Paige  v.  People,  3  Abb.  Dec.  448;  People  v.  SUarne,  21  Wend. 
409;  Com,  v.  McDonald,  5  Cush.  865. 

Defendant  may  testify  as  to  his  intent  to  defraud.  Kerraine  v.  People,  60 
N.  Y.  221;  19  Am.  Rep.  158. 

It  is  competent  to  prove  the  g  nilty  knowledge  and  intent  of  defendant  by 
showing  that  he  has  committed  other  forgeries,  and  such  evidence  can  be  coo* 
sidered  by  the  jury  for  that  purpose  only.  People  v.  Boerhardt^  104  N«  Y»  501; 
6  N.  Y.  Cr.  Rep.  282 ;  People  v.  De  Kroft,  49  Hun,  71,  70.  See,  also,  20  £ng. 
Rep.  880,  note. 

Evidence  that  defendant's  intemperate  habits  had  so  far  impaired  his  mind 
as  to  render  him  incapable  of  distinguishing  between  right  and  wrong  is  ad- 
missible.    People  v.  Blake,  65  Cal.  275. 

Subdiv.  1.  If  certain  witnesses  are  necessary  to  make  a  will  or  deed,  falsely 
making  a  deed  or  will  without  such  witnesses  is  not  forgery.  Whart.  Crim. 
Law  (9th  ed.),  §  697. 

Correcting  errors  in  a  deed  is  not  forgery.  Bough  v.  Peopie,  1  Weekly  Dig.  18S3. 

Although  averring  in  an  indictment,  thjB  forgery  of  an  instrument  which 
contained  the  words:  ''I  have  set  my  seal,"  or  setting  forth  a  copy  with  the 
letters  L.  S. —  is  not  sufficient  averment  of  a  seal,  averring  the  forgery  of  "  a 
deed'*  does  sufficiently  import  a  seal.  Paige  v.  People,  8  Abb.  Dec.  489;  0 
Park.  683;  followed  in  People  v.  Dewey,  85  Hun,  810,  case  of  a  mortgage. 

The  forgery  of  a  deed  to  lands  lying  in  another  state  is  indictable  here. 
People  V.  Flanders,  18  Johns.  163;  Barton  v.  Slate,  23  Wis.  587;  8uae\. 
Benham,  7  Conn.  414. 

It  is  necessary  to  allege  in  the  indictment  that  the  officer  whose  act  it  pur- 
ports to  be,  was  duly  authorized  to  make  the  certificate.  Vincent  v.  People, 
5  Park.  88. 

The  omission  to  make  such  allegation  is  not  supplied  by  setting  forth  the 
certificate  in  haee  verba  if  the  venue  or  name  of  the  county  is  omitted  in  the 
certificate,  it  appearing  by  tbo  signature  that  tlie  certificate  purported  to  have 
been  made  by  a  commissioner  of  deeds.     Vincent  v.  People,  5  Park.  88. 

Where  the  authority  of  the  officer  depends  on  locality,  it  must  appear  that 
he  acted  within  the  territorial  limit  prescribed  by  the  statute.  Vincent  v.  Peo- 
ple,  5  Park.  88. 

If  this  does  not  appear  upon  the  face  of  the  certificate,  its  h^kn^f  set  forth  in 
the  indictment  will  not  supply  the  omission  of  a  general  alle^ration  ef  authority. 
Vincent  v.  People,  5  Park.  88. 

An  indictment  will  not  lie  for  forging  a  certificate  of  acknowledgmAn^  of  a 
deed,  which  certificate  does  not  state  that  the  grantor  acknowledged  thp  exe- 
cution of  the  conveyance.     People  v.  Harrison,  8  Barb.  560. 
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Sabdiv.  3.  See  People  v.  Brie,  43  Han,  817. 

Upon  the  trial  of  an  indictment  for  forging  the  notes  of  a  bank  of  a  state  or 
eonntry,  other  than  New  York,  the  incorporation  of  the  bank  need  not  be 
proved  by  direct  evidence.  People  v.  lyArgencour,  05  N.  Y.  624,  028;  2  N.  Y. 
Cr.  Rep.  267. 

§  510.  Forgery ;  Ikbae  certificate  to  certain  inBtramenta. 

An  oiBcer  authorized  to  take  the  proof  or  acknowledgment  of 
an  instrument  which  by  law  may  be  recorded,  who  willfulj  y  certi- 
fies falsely  that  the  execution  of  such  an  instrument  was  acknowl* 
edged  by  any  party  thereto,  or  tliat  the  execution  of  any  such 
instrument  was  proved,  is  guilty  of  forgery  in  the  first  degree. 

§  511.  Forgery  in  second  degree.  — A  person  is  guilty  of 
forgery  in  the  second  degree  who,  with  intent  to  defraud, 

1.  Forges  the  great  or  privy  seal  of  this  state,  the  seal  of  any 
court  of  record,  or  of  any  public  office  or  officer  authorized  by 
law,  or  of  any  body  corporate  created  by  or  existing  under  the 
laws  of  this  state,  or  of  the  United  States,  or  of  any  other  state 
or  any  territory  of  the  United  States,  or  of  any  other  state,  govern- 
ment or  country,  or  any  impression  of  such  a  seal ;  or  any  gold 
or  silver  coin,  whether  of  the  United  States  or  of  any  foreign 
fitate,  government  or  country ;  or, 

2.  Forges  a  record  of  a  will,  conveyance,  or  instnimcnt  of  any 
kind,  the  record  of  which  is  by  the  law  of  this  state  made  evi- 
dence, or  of  any  judgment,  order,  or  decree  of  any  court  or 
officer,  or  a  certified  or  authenticated  copy  thereof ;  or, 

A  judgment  roll,  judgment,  order,  or  decree  of  any  court  or 
officer,  or  an  enrollment  thereof,  or  a  certified  or  authenticated 
copy  thereof,  or  any  document  or  writing  purporting  to  be  such 
judgment,  order,  decree,  enrollment,  or  copy  ;  or. 

An  entry  made  in  any  book  of  record  or  accounts,  kept  by  or 
in  the  office  of  any  officer  of  this  state,  or  of  any  village,  city, 
town,  or  coimty  of  the  state,  by  which  any  demand,  claim,  obli- 
gation, or  interest,  in  favor  of  or  against  the  people  of  the  state, 
or  any  city,  village,  town  or  coimty,  or  any  officer  tliereof,  is  or 
purports  to  be  created,  increased,  diminished,  discharged,  or  in 
any  manner  affected ;  or  an  entry  made  in  any  book  of  records 
or  accounts  kept  by  a  corporation  doing  business  within  the  state, 
or  in  any  account  kept  by  such  a  corporation,  whereby  any 
pecuniary  obligation,  claim,  or  credit  is  or  purports  to  be  created, 
increased,  diminished,  discharged,  or  in  any  maimer  affected  ;  or, 


OF  THE  State  of  New  York.  268 

An  instrument,  docnment,  or  writing,  being  or  purporting  to 
he,  a  process  or  mandate  issued  by  a  competent  court,  magistrate* 
or  officer  of  tbe  state,  or  the  return  of  an  officer,  court  or  tribunal, 
to  such  a  process  or  mandate ;  or  a  bond,  recognizance,  undertak- 
ing, pleading,  or  proceeding,  filed  or  entered  in  anj  court  of  the 
state,  or  a  certificate,  order  or  allowance  bj  a  competent  court, 
or  officer,  or  a  license  or  authority  granted  pursuant  to  any  statute 
of  the  state  or  a  certificate,  document,  instrument,  or  writing, 
made  evidence  by  any  law  or  statute ;  or. 

An  instrument  or  writing,  being  or  purporting  to  be  the  act  of 
another,  by  which  a  pecuniary  demand  or  obligation  is  or  pur- 
ports to  be  or  to  have  been  created,  increased,  discharged,  or 
diminished,  or  in  any  manner  affected,  or  by  which  any  rights  or 
property  whatever  are  or  purport  to  be  or  to  have  been  created, 
transferred,  conveyed,  discharged,  increased,  or  diminished,  or  in 
any  manner  affected,  the  punishment  for  forging,  altering,  or 
counterfeiting  which  is  not  hereinbefore  prescribed,  by  which 
false  making,  forging,  altering,  or  counterfeiting,  any  person 
may  be  bound,  affected  or  in  any  way  injured  in  his  person  or 
property;  or, 

3.  Makes  or  engraves  a  plate  in  the  form  or  similitude  of  a 
promissory  note,  bill  of  exchange,  bank  note,  draft,  cheque,  cer- 
tificate of  deposit,  or  other  evidence  of  debt,  issued  by  a  banker, 
or  by  any  banking  corporation  or  association,  incorporated  or 
carrying  on  business  under  the  laws  of  the  state,  or  of  the  Uni- 
ted States,  or  of  any  other  state  or  territory  of  the  United  States, 
or  of  any  foreign  government,  or  country,  without  the  authority 
of  such  banker,  or  banking  corporation  or  association  ;  or. 

Without  like  authority,  has  in  his  possession  or  custody  such  a 
plate,  with  intent  to  use,  or  permit  the  same  to  be  used,  for  the 
purpose  of  taking  therefrom  any  impression  to  be  uttered ;  or. 

Without  like  authority,  has  in  his  possession  or  custody  any 
impression  taken  from  such  a  plate,  with  intent  to  have  the  same 
filled  up  and  completed  for  the  purpose  of  being  uttered ;  or. 

Makes  or  engraves,  or  causes  to  be  made  or  engraved,  upon  any 
plate,  any  figures  or  words,  witli  intent  that  the  same  may  be  used 
for  the  purpose  of  falsely  altering  any  evidence  of  debt  hereinbe* 
fore  mentioned.  . 

The  indictment  must  allege  tliat  the  acta  were  committed  with  an  intent  tf 
defraud.    Pe<ypU  v,  D'Argencour,  32  Hun,  178;  affirmed,  95  N.  Y.  624. 
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*  •  > 

otherwise,  if  offense  charged  was  oommitted  before  Penal  Code  took  effect. 
Id. 

Where  the  indictment  does  not  contain  this  allegation,  the  objection  must 
be  taken  by  a  motion  in  arrest  of  judgment  as  prescribed  in  section  469  of  Ck>de 
of  Criminal  Procedure,  either  before  or  at  the  time  when  the  defendant  is  called 
for  judgment.    People  v.  D'Argencour,  32  Hun,  178;  affirmed,  95  N.  Y.  624. 

Snbdiv.  1.    See  Fadner  v.  PeopU,  38  Hun,  240;  2  N.  Y.  Cr.  Rep.  553. 

The  making  of  a  counterfeit  order  for  the  delivery  of  property,  in  the  name 
•f  a  third  person  though  the  paper  be  not  addressed  to  any  one,  is  forgery. 
Noakee  v.  PeopU,  25  N.  Y.  880;  affirming  5  Park.  391.  See,  also.  People  v. 
8Kaw,  5  Johns.  286;  People  v.  Farrington,  14  id.  348;  HarrU  ▼.  People,  9 
Barb.  664. 

If  an  insurance  agent,  intrusted  with  policies  signed  in  blank,  fill  out  and 
issue  a  policy  with  intent  to  defraud,  after  the  person  insured  has  been  killed, 
it  is  forgery.     People  v.  Graham,  1  Buff.  Super.  Ct.  151;  6  Park.  135. 

A  promissory  note  made  in  1885,  and  bearing  interest  at  seven  per  cent,  is 
not  "necessarily  usurious  and  void  and  may  be  the  subject  of  forgerj.  People 
V.  Wheeler,  47  Hun,  484. 

A  county  officer,  who  without  authority  has  executed  in  his  own  name,  as 
the  official  representative  of  the  county,  an  instrument  purporting  in  its  body 
to  be  the  contract  or  obligation  of  the  county,  cannot  be  convicted  of  forgery. 
People  V.  Mann,  75  N.  Y.  484;  31  Am.  Rep.  482;  19  Alb.  L.  J.  28. 

A  person  authorized  to  fill  out  checks  signed  in  blank  "  for  his  own  pur- 
poses, and  whenever  he  needed  money/'  is  not  guilty  of  forgery  even  if  he  fills 
up  such  checks  with  fraudulent  intent  and  absconds  from  the  county.  People 
V.  Reinitz,  7  N.  Y.  Cr.  Rep.  71. 

To  write  an  instrument  fraudulently  over  the  signature  of  another,  which, 
if  true,  would  be  to  his  prejudice,  is  forgery.  Martinets  Case,  6  City  Hall 
Rec.  27. 

An  indictment  will  lie  for  the  forgery  of  an  obligation  for  the  payment  of 
money  although  the  signature  is  misspelled.  State  v.  CotingUyiif  94  N.  C.  913; 
55  Am.  Rep.  650. 

Where  a  person  is  indicted  for  affixing  the  name  of  another  person  to  a 
written  instrument  without  authority,  he  is  entitled  to  an  acquittal  if  it  appear 
that  he  had  fairgrounds  for  believing  that  he  had  such  authority,  even  though 
in  fact  he  had  not.  Parmelee  v.  People,  8  Hun,  628;  Montgomery  v.  State,  13 
Tex.  App.  823. 

One  not  the  payee  of  a  bill  of  exchange,  but  bearing  the  same  name,  who  in- 
dorses and  transfers  it,  knowing  that  he  is  not  the  person  intended,  is  guilty 
of  forgery.  Graves  v.  American  Exchange  Bank,  17  N.  Y.  205.  See,  also. 
People  V.  Peacock,  6  Cow.  72. 

In  an  indictment  for  forgery  of  a  check,  it  is  not  necessary  to  set  forth  in- 
dorsements upon  the  check  or  a  revenue  stamp  attached.  Miller  v.  People,  52 
N.  Y.  304;  11  Am.  Rep.  706. 

On  the  trial  of  an  indictment  for  forging  and  uttering  a  certified  bank  check, 
affirmative  proof,  unobjected  to,  that  the  certification  is  false,  is  enough  to 
sustain  a  conviction.     People  v.  Clements,  26  N.  Y.  194. 

An  indictment  which  alleges  that  defendant  falsely  made,  forged  and  coun- 
terfeited an  instrument  within  the  statute,  with  intent  to  defraud,  setting  forth 
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(he  iDstrument  in  hctee  verba,  is  sufficient.  RoHkraru  v.  People^  8  Han,  288; 
People  V.  Dewey,  85  id.  811. 

Upon  the  trial  of  an  indictment  for  forgerj  in  the  second  deg^ree  in  uttering 
a  cneck,  knowing  the  same  to  be  forged,  it  appeared  that  the  defendant,  after 
endeavoring  to  have  the  check  cashed  elsewhere,  presented  it  to  a  grocer  in 
payment  of  sixty  or  seventy  cents'  worth  of  provisions,  purchased  by  her,  re- 
ceiving the  balance  thereof  in  money,  at  the  same  time  stating  it  was  a  good 
check.  It  was  drawn  for  $13,  and  purported  to  be  signed  by  Wm.  F.  Scott. 
No  person  of  that  name  ever  had  an  account  at  the  bank  on  which  it  waa 
drawn,  and  Wm.  F.  Scott  testified  that  the  check  was  not  signed  by  him,  and 
that  there  was  no  other  person  of  that  name  in  New  York  city  to  his  knowl- 
edge. It  also  appeared  that  on  the  same  day  she  passed  another  small  check, 
under  similar  circumstances,  as  to  which  check  there  was  like  evidence  that  it 
was  a  forgery,  and  that  on  the  day  after,  she  changed  her  place  of  residence  to 
a  remote  part  of  the  city.  Upon  the  trial  she  testified  that  the  checks  had  been 
given  her  to  be  cashed  by  a  man  with  whom  she  was  living,  and  that  she  be- 
lieved them  to  be  good.  Held,  that  the  evidence  as  to  the  forgery  of  the  check 
was  sufficient  for  the  consideration  of  the  jury,  and  that  defendant's  knowl- 
edge of  its  character  might  be  inferred  from  what  transpired  at  the  time  of 
passing  it,  and  her  conduct  afterward,  and  also  from  the  fact  that  near  the 
same  time  she  passed  another  check  under  similar  circumstances,  which^  prob- 
ably, was  forged.    People  v.  Elmore,  3  N.  Y.  Cr.  Rep.  264. 

It  appeared  on  defendant's  cross-examination  that  about  three  weeks  previous 
to  the  transaction  involved,  defendant  passed  another  small  check  which,  as 
she  testified,  **came  back  bad."  Held,  a  circumstance  which  the  jury  might 
consider  as  having  some  l)earing  on  the  reliability  of  her  testimony  as  a  witness, 
and  being  a  transaction  similar  to  the  one  on  which  the  indictment  rested, 
and  near  the  same  time,  it  so  far  also  tended  to  prove  that  she  probably  wa ) 
engaged  in  uttering  forged  checks  of  a  small  denomination.     Id. 

Subdiv.  3.  See  People  v.  D^Argejicour,  82  Hun,  178;  affirmed,  95  N.  Y.  624. 

§  512.  Qtialifloation  of  last  section.  — A  plate,  specified  in 
the  last  section,  is  iu  tlie  form  and  similitiide  of  the  genuine  instm- 
ment  imitated,  if  the  finished  parts  of  the  engraving  thereupon 
resemble  and  conform  to  similar  parts  of  the  genuine  instruments. 

Exact  similitude  is  not  required,  even  in  the  operative  words  of  the  instru- 
ment. It  is  enough  that  there  be  resemblance  enough  to  convince  the  jury 
that  the  plate  or  design  was  intended  to  be  used  in  striking  off  false  bills  to  be 
used  as  true  ones.  People  v.  Osmer,  4  Park.  242;  Qu%nn*e  Caee,  6  C.  H.  Rec. 
63. 

Resemblance  must  be  such  as  to  deceive  an  ordinary  person.  11  Cnsh.  481; 
lOInd.  872;  7  Pick.  187. 

§  513.  Other  cases  of  forgery  in  second  degree. —  An  in- 

strument  partly  written  and  partly  printed,  or  wholly  printed 
with  a  written  signature  tliereto,  and  any  signature  or  writing 
34 
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purporting  to  be  a  signature  of,  or  intended  to  bind  an  individual,  a 
partnersliip,  a  corporation  or  association,  or  an  officer  thereof,  is  a 
written  instrument  or  a  writing,  within  the  provisions  of  this 
chapter. 

8ee  4  Park.  166;  3  Gray,  441;  8  Cox  Crim.  Cas.  82. 

§  514.  Other  cases  of  forgery  in  third  degree A  per. 

SOB  who  either, 

1.  Being  an  officer  or  in  the  employment  of  a  corporation,  associa* 
tion,  partnership  or  individuals  falsiiies,  or  unlawfully  and  corruptly 
niters,  erases,  obliterates  or  destroys  an}'  accounts,  books  of  accounts, 
records,  or  other  writing,  belonging  to  or  appertaining  to  the  busi- 
ness of  the  corporation,  association,  partnership  or  individuals ;  or 

2.  Who,  witn  intent  to  injure  or  defraud,  shall  falsely  make, 
alter,  forge  or  counterfeit,  or  shall  cause,  aid,  abut,  assist  or  other- 
wise connive  at,  or  be  a  party  to  the  making,  altering,  forging  or 
counterfeiting  of  any  letter,  telegram  or  other  written  communi- 
cation,  paper  or  instrument,  by  which  making,  altering,  forgin«r 
or  counterfeiting,  any  other  person  shall  be  in  any  manner  injured 
in  his  good  name,  standing,  position  or  general  reputation;  or 

3.  \Vho  shall  alter,  or  who  shall  cause,  aid,  abet,  or  otherwifc 
connive  at,  or  be  a  party  to  the  uttering  of  ^ny  letter,  telegram, 
report  or  other  written  communication,  paper  or  instrument,  pur- 
porting to  have  been  written  or  signed  by  another  person,  or  any 
paper  purporting  to  be  a  copy  of  any  such  paper jjr  writing  where  no 
original  existed,  which  said  letter,  telegram,  rep<«rt  or  other  written 
communication,  paper  or  instrument,  or  paper  purporting  to  be  a 
copy  thereof,  as  aforesaid,  the  person  uttering  the  saii  e  shall  know 
to  be  false,  forged  or  counterfeited,  and  by  the  uttering  of  which 
the  sentiments,  opinions,  conduct,  character,  prospectti.  interests 
or  rights  of  such  other  person  shall  be  misrepresented  or  other- 
wise injuriously  affectea  ;  or 

4.  With  intent  to  defraud,  shall  forge,  counterfeit  or  falsely  alter 
and  wrongfully  utter  any  ticket,  contract  or  other  paper,  or  writ- 
ing entitlmg,  or  purporting  to  entitle,  the  person  whoFC  name 
appears  therein,  or  the  holder  or  bearer  thereof,  to  entrance  upon 
the  grounds  or  premises  of  any  membership  corporation,  or  being 
thereupon,  to  remain  upon  such  grounds  ori>remi8cs;orwiih  like  in- 
tent, shall  use  any  such  ticket,  contract  or  other  pa|)er  or  writing,  to 
effect  an  entrance  or  as  evidence  of  his  ri^ht  to  reniain  upon  buch 

f [grounds  or  premises ;  or,  with  like  intent,  shall  sell,  exchange  or  de- 
i ver,  or  keep  or  offer  for  sale,  exchange  or  delivery,  or  receive  upon 
any  purchase, exchange  or  delivery,  any  such  ticket, contract  or  other 
)aper  or  writing,  knowing  the  same  to  have  been  forged,  counter- 
eited  or  falsely  altered,  yAdded  1892 ;  in  effect  May  18, 1892. 
Is  guilty  of  forgery  in  the  third  degree. 
§  515.  Other  cases  of  forgery  in  third  degree. —  A  per- 
son, who,  with  intent  to  defraud  or  to  conceal  any  larceny  or 
misappropriation  by  any  person  of  any  money  or  pro|)erty,  either. 
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1.  Alters^  erases,  obliterates,  or  destroys  an  accpant,  book  of 
aocounts,  record,  or  writing,  belonging  to,  or  appertaining  to  the 
business  of,  a  corporation,  association,  pablic  office  or  officer, 
partnership,  or  individnal ;  or, 

2.  Makes  a  false  entry  in  any  such  account  or  book  of 
accounts;  or, 

3.  Willfully  omits  to  make  true  entry  of  any  material  particu- 
lar in  any  such  account  or  book  of  accounts,  made,  written,  or 
kept  by  him  or  under  his  direction ; 

Is  guilty  of  forgery  in  the  third  degree. 

The  words  *'  with  intent  to  defraud  "  are  used  as  synonymous  with  the 
words  "with  fraudulent  intent"  or  *'  fora  fraudulent  purpose  "  to  distingnish 
the  case  from  one  of  an  erroneous  entry  made  through  mistake,  or  under  a 
misapprehension  of  a  right,  or  such  fictitious  entries  as  are  sometimes  made  for 
book-keeping  purposes,  or  otherwise  innocently.  PhtXp*  t.  People^  72  N.  Y. 
871. 

SabdlT.  2.  See  PlUlpi'  Case,  49  How.  Pr.  462;  72  N.  Y.  865. 

§516.  Forging  i)a8sage  tickets, — A  person  who,  with 
intent  to  defraud,  forges,  counterfeits,  or  falsely  alters  any  ticket, 
cheque  or  other  paper  or  writing,  entitling  or  purporting  to  entitle 
the  holder  or  proprietor  thereof  to  a  passage  upon  any  railway  or 
in  any  vessel  or  other  public  conveyance ;  and  a  person  who,  with 
like  intent,  sells,  exchanges  or  delivers,  or  keeps  or  offers  for  sale, 
exchange  or  delivery,  or  receives  upon  any  purchase,  exchange  op 
delivery,  any  such  ticket,  knowing  the  same  to  hasre  been  forged, 
counterfeited  or  falsely  altered,  is  guilty  of  forgery  in  the  third 
degree. 

A  railroad  pass  may  be  subject  of  forgery  at  common  law.  State  ▼.  Wea^>&r 
84  N.  C.  836;  55  Am.  Rep.  647;  citing  Com.  v.  Bay,  3  Gray,  441;  Beg,  v.  Boult^ 
8  Garr.  &  E.  604. 

But  it  is  not  sufficient  simply  to  allege  in  the  indictment  the  forgery  of  a 
railroad  pass,  setting  it  out.  The  extrinsic  circumstances  showing  the  authority 
of  the  officer  whose  name  is  forged,  and  the  obligation  of  the  company  to 
honor  it,  must  be  averred.  State  v.  Weaver,  84  N.  C.  886  ;  55  Am.  Rep.  647 ; 
citing  People  v.  Shall,  9  Cow.  778 ;  People  v.  Harrison,  8  Barb.  560. 

§  517.  Forging  United  States  stamps.  — A  person  who 
forges,  counterfeits  or  alters  any  postage  or  revenue  stamp  of  the 
United  States,  or  who  sells,  or  offers,  or  keeps  for  sale,  as  genuine 
or  as  forged,  any  such  stamp,  knowing  it  to  be  forged,  counter- 
feited or  falsely  altered,  is  guilty  of  forgery  in  the  third  degree. 
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§  518.  QfEloer  of  corporation  selUng,  etc.,  shares.  — An 
officer,  agent  or  other  person  employed  by  any  company  or  cor- 
poration existing  nnder  the  laws  of  this  state,  or  of  any  other 
state  or  territory  of  the  United  States,  or  of  any  foreign  govern- 
ment, who  willfnlly  and  with  a  design  to  defraud,  sells,  pledgee 
or  issues,  or  causes  to  be  sold,  pledged  or  issued,  or  signs  or  pro- 
cnree  to  be  signed  with  intent  to  sell,  pledge  or  issue,  or  to  be 
sold,  pledged  or  issued,  a  false,  forged  or  fraudulent  paper,  writ- 
ing or  instrument,  being  or  purporting  to  be  a  scnp,  certificate  or 
other  evidence  of  the  ownership  or  transfer  of  any  share  or  sharee 
of  the  capital  stock  of  such  company  or  corporation,  or  a  bond 
or  other  evidence  of  debt  of  such  company  or  corporation,  or  a 
certificate  or  other  evidence  of  the  ownership  or  of  the  transfer 
of  any  such  bond  or  other  evidence  of  debt,  is  guilty  of  forgery 
in  the  third  degree,  and  upon  conviction,  in  addition  to  the  pun* 
ishment  prescribed  in  this  title  for  that  offense,  may  also  be  sen* 
tenced  to  pay  a  fine  not  exceeding  three  thousand  dollars. 

§  519.  FaLaely  indicating  person  as  corporate  ofBcer.  -^ 

The  false  making  or  forging  of  an  instrument  or  writing,  pur- 
porting to  have  been  issued  by  or  in  behalf  of  a  corporation  or 
association,  state  or  government,  and  bearing  the  pretended  sig- 
nature of  any  person,  therein  falsely  indicated  as  an  agent  or 
officer  of  such  corporation,  is  forgery  in  the  same  degree,  as  if 
that  person  were  in  truth  such  officer  or  agent  of  the  corporation 
or  association,  state  or  government. 

§  520.  Terms  <^  forge,"  and  ^^  forging."  —  The  expressions 
"  forge,"  "  forged  "  and  "  forging,"  as  used  in  this  chapter, 
include  false  making,  counterfeiting  and  the  alteration,  erasure, 
or  obliteration  of  a  genuine  instrument,  in  whole  or  in  part,  the 
false  making  or  counterfeiting  of  the  signature,  of  a  party  or 
witness,  and  the  placing  or  connecting  together  with  intent  to 
defraud  different  parts  of  several  genuine  instruments. 

In  State  v.  Stratton,  27  Iowa.  420 ;  1  Am.  Rep.  282,  it  was  held  that  the 
detachment  of  a  written  condition,  made  at  the  same  time  and  upon  the 
same  paper  from  a  promissory  note,  if  altering  its  character  and  done  fraud- 
ulently, is  forgery. 


§  521.  Uttering,  etc.,  forged  instruments,  etc.,  is  forgery. 
A  person  who,  knowing  the  same  to  be  forged  or  altered,  and 
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with  intent  to  defraud,  utters,  offers,  disposes  of  or  puts  off  as 
true,  or  lias  in  his  possession,  with  intent  so  to  utter,  offer,  dispose 
of,  or  put  off,  cither, 

1 .  A  forged  seal  or  plate,  or  any  impression  of  cither ;  or, 

2.  A  forged  coin ;  or, 

3.  A  forged  will,  deed,  certificate,  indorsement,  record,  instra* 
t^-ent  «»r  writing,  or  other  thing,  the  false  making,  forging,  or 
offering  of  which  is  ]ninisliable  as  forgery; 

Is  guilty  of  forgery  in  the  same  degree  as  if  he  had  forged  the 
same. 

See  W(U9on  v.  People.  64  Barb.  180;  SmUh  v.  SiaU,  20  Neb.  284;  57  Am. 
Rep.  882;  PwpU  v.  Camp,  17  N.  Y.  Sapp.  396. 

Greenleaf,  in  his  work  on  EWdence  (vol.  8,  ^  110),  sajs:  "  The  allegation 
of  uttering  and  publialiing  is  proved  by  evidence  that  the  prisoner  offered  to 
pass  the  instrument  to  another  parsoa.  declaring  or  asserting,  directly  or  in- 
directly, by  words  or  actions,  that  it  was  good." 

In  People  v.  Colon,  25  Mich.  892,  Judge  Cooley  says:  "  To  constitute  an 
uttering,  it  is  not  necessary  that  the  forged  instrument  should  have  been  actu- 
ally received  as  genuine  by  the  party  upon  whom  the  attempt  to  defraud  is 
made.     To  utter  a  thing  is  to  offer  it,  whether  it  be  taken  or  not." 

Putting  a  forged  deed  on  record,  or  averring  it  in  pleading  as  a  genuiuo 
deed,  is  uttering  and  publishing  it,  within  the  meaning  of  the  statute.  Paige 
V.  People,  8  Abb.  Dec.  489;  6  Park.  688. 

In  People  v.  Martin,  3  N.  Y.  Cr.  Rep.  122;  36  Hun,  462,  defendant  was  in- 
dicted for  having  in  his  possession  a  forged  coupon  of  a  railroad  bond,  with 
intent  to  utter,  dispose  of  and  put  off  the  same.  The  forged  coupon,  which 
was  signed,  was  attached  to  a  forged  bond,  sealed,  but  not  signed,  found  in 
possession  of  defendant.  Defendant  testi6ed  that  the  package  containing  the 
bond  and  coupon  had  been  placed  in  his  care  by  one  S.,  to  be  returned  t-o  S. 
on  demand.  Held,  that  such  custody,  with  intent  to  return  them  to  S.,  even 
with  a  knowledge  that  the  bond  and  coupon  were  forged,  did  not  constitute 
the  offense  charged  in  the  indictment. 

§  522.  Uttering   writing   signed  with    wrong.doer's 

namie.  —  Whenever  the  false  making  or  uttering  of  any  instru- 
ment or  writing  is  forgery  in  any  degree,  a  pei'son  is  guilty  of 
forgery  in  the  same  degree,  who,  witli  intent  to  defraud,  offers, 
disposes  of,  or  puts  off  such  an  instrument  or  writing  subscribed 
or  indorsed  in  liis  own  name,  or  that  of  any  oilier  person,  whether 
Bucli  signature  be  genuine  or  fictitious,  under  the  pretense  that 
fiuch  subscription  or  indorsement  is  the  act  of  another  peraon  of 
the  same  name,  or  of  a  person  not  in  existence. 
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§  528.  Forgery  in  firit  degree,  how  punished.— Forgery 
in  the  first  degree  is  punishable  by  imprisonment  for  a  term  not 
exceeding  twenty  years.     [Amended  ;  in  effect  May  17,  1892. 

§  524.  Forgery  in  second  degree.— Forgery  in  the  second 
degree  is  panishable  by  imprisonment  for  a  term  not  exceeding 
ten  years.     [Amended;  in  eff^ect  May  17, 1892. 

§  525.  Forgery  in  third  degree —  Forgery  in  the  third 
degree  is  punishable  by  imprisonment  for  not  more  than  five 
years. 

§  526.  Having  possession  of  counterfeit  coin. — A  person 
who  has  in  his  possession  a  counterfeit  of  any  gold  or  silver  coin, 
whether  of  the  United  States  or  of  any  foreign  country  or  gov- 
ernment, knowing  the  same  to  be  counterfeited,  with  intent  to 
sell,  utter,  use,  circulate  or  export  the  same,  as  true  or  as  false,  or 
to  cause  the  same  to  be  so  uttered  or  passed,  is  punishable  by  im- 
prisonment not  more  than  five  years,  or  by  a  fine  not  exceeding 
five  hundred  dollars,  or  by  both  such  fine  and  imprisonment. 

Thoagh  a  man  innocently  receive  a  coanterfeit  note,  if  he  afterward  pass  it, 
knowing  it  to  he  spurious,  he  is  guilty.     GaUagTier's  Case,  5  C.  H.  Rec.  1. 

Having  possession  of  a  counterfeit  with  intent  to  sell  it  is  an  offense  against 
the  statute.  Mo^s*  Case,  2  C.  H.  Rec.  84;  Murphy's  Case,  4  id.  42;  DaraeU's 
Case,  5  id.  77. 

Where  more  than  one  counterfeit  is  found  in  possession  of  a  person  but  one 
prosecution  can  be  sustained  thereon.     Lampiers  Case,  5  C.  H.  Rec.  79. 

It  is  sufficient  to  convict  that  the  counterfeit  coin  be  so  far  finished  as  to  be 
calculated  to  deceive.     Qtiinn'g  Case,  6  0.  H.  Rec.  93. 

Where  party  has  a  die  in  his  possession.  Murphy^s  Case,  4  C.  H.  Rec.  42; 
DorsetVs  Case,  5  id.  77. 

Party  engaged  in  coining  counterfeit  money  at  time  of  his  arrest.  Weaver's 
Case,  2  C.  H.  Rec.  57. 

§  527.  Advertising  counterfeit  money. — A  person  who 
prints,  writes,  utters,  publishes,  sells,  lends,  gives  away,  circulates 
or  distributes  any  letter,  writinc:,  circular,  paper,  pamphlet,  hand- 
bill or  any  other  written  or  printed  matter,  advertising,  offering 
or  purporting  to  advertise  or  offer  for  sale,  loan,  exchange,  gift, 
or  distribution,  or  to  furnish,  procure  or  distribute  any  counter- 
feit coin,  paper  money,  internal  revenue  stamp,  postage  stamp  or 
any  other  token  of  value,  or  what  purports  to  be  counterfeit  coin. 
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paper  money,  internal  revenue  stamp,  postage  stamp  or  any  other 
token  of  value,  or  giving,  or  purporting  to  give,  either  directly  or 
indirectly,  information  wliere,  how,  of  whom  or  by  what  means 
any  counterfeit  coin,  paper  money,  internal  revenue  stamp,  pos- 
tHge  stamp  or  token  of  value,  can  be  procured  or  had,  or  what 
purports  to  be  counterfeit  coin,  paper  money,  intenial  revenue 
stamp,  postage  stamp  or  other  token  of  vahic,  can  bo  procured  or 
had,  or  whoever  shall  aid,  assist  or  abet  in  any  manner,  in  any 
scheme  or  device  whatsoever,  offering  or  purporting  to  oflEer,  for 
sale,  loan,  gift,  exchange  or  distribution,  any  counterfeit  coin, 
paper  money,  internal  revenue  stamp,  postage  stamp  or  other 
token  of  value,  whether  called  "green  articles,"  "queer  coin," 
"paper  goods,'*  "bills,"  "spurious  treasury  notes,"  "United 
States  goods,"  "  green  paper  goods,"  "  business  that  is  not  legiti- 
mate," "cigars,"  "green  cigars"  or  by  any  other  name  or  title, 
or  any  other  device  of  a  similar  character,  shall  be  guilty  of  a 
felony,  and  on  conviction  shall  be  punished  by  imprisonment  for 
not  less  than  one  year  nor  more  than  five  years,  and  by  a  fine  of 
nut  less  than  one  hundred  dollars  nor  more  than  one  thousand 
dollars  for  each  offense. 

Whoever  in  and  for  executing,  operating,  promoting,  carrying 
on,  or  in  the  aiding,  assisting  or  abetting  in  the  promoting,  oper- 
ating, carrying  on,  or  executing  of  any  scheme  or  device  whatso- 
ever to  defraud,  by  use  or  means  of  any  papers,  writings,  letters, 
circulars  or  written  or  printed  matters  concerning  the  offering  foi 
sale,  loan,  gift,  distribution,  or  exchange,  of  counterfeit  coin, 
paper  money,  internal  revenue  stamps,  postage  stamps  or  other 
token  of  value  as  provided  in  section  one  of  this  act,  shall  use  any 
fictitious,  false  or  assumed  name  or  address,  or  name  or  address 
other  than  his  own  right,  proper  and  lawful  name ;  or  whoever 
in  the  executing,  operating,  promoting,  carrying  on,  aiding,  assist- 
ing or  abetting  in  the  execution,  promotion  or  carrying  on  of  any 
scheme  or  device  offering  for  sale,  loan,  gift,  or  distribution,  or 
purporting  to  offer  for  sale,  loan,  gift  or  distribution,  or  giving 
or  purporting  to  give  information,  directly  or  indirectly,  where, 
how,  of  whom,  or  by  what  means  any  counterfeit  coin,  paper 
money,  internal  revenue  stamp,  j^ostage  stamp,  or  other  token  of 
value,  can  be  obtained  or  had,  or  who  shall  knowingly  receive  or 
take  from  the  mails  of  the  United  States  any  letter  or  package 
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addressed  to  any  such  fictitious,  false  or  assumed  oame  or  address 
or  name  other  than  his  own  right,  proper  or  lawful  name  sliall  be 
guilty  of  a  felony,  and  on  conviction  shall  be  puniehed  by  im- 
prisonment for  not  less  than  one  year,  nor  more  than  live  years, 
and  by  a  fine  of  not  less  than  one  hundred  dollars  nor  more  than 
two  thousand  dollars. 

Any  letter,  circular,  writing,  or  paper,  offering  or  purporting 
to  offer  for  sale,  loan,  gift,  or  distribution,  or  giving,  or  purporting 
to  give  information,  directly  or  indirectly,  wiiere,  how,  of  whom, 
or  by  what  means  any  counterfeit  coin,  paper  niuncy,  internal 
revenue  stamp,  postage  stamp,  or  token  of  value,  may  l)e  obtained 
or  had,  or  concerning  any  similar  scheme  or  device  to  defraud 
the  public,  whether  such  article,  matter  or  thing  is  called  '^  green 
articles,"  "queer  coins,"  "paper  goods,"  "queer,"  "articles,*' 
"bills,"  "business  that  is  not  legitimate,"  "spurious  treasury 
notes,"  *' United  States  goods,"  " green  paper  goods,"  "green 
articles,"  "cigars,"  "green  cigars"  or  by  any  other  name,  device 
or  title  of  a  similar  character,  shall  be  deemed  presumptive  proof 
of  the  fraudulent  character  of  such  scheme. 

This  section  is  intended  to  include  within  its  ample  provisions  every  device 
to  which  resort  can  be  had  for  the  sale  or  distribution  of  counterfeit  coin  or 
paper  money.    People  v.  Reilly,  51  Hun,  025. 


CHAPTER  IV. 

LABOBNT,   IN0LT7DING   EMBEZZLEMENT,   OBTAINING  PBOPEBTT  ST 
VAL8B  PHETBNSKS,   AND  FELONIOUS  BREACH  OF  TRUST. 

SaonoN  628.  Larceny  defined. 

529.  Obtaining  money  or  property  by  fraudulent  draft. 

580.  Grand  larceny  in  first  degree. 

581.  In  second  degree. 
682.  Petit  larceny. 

688.  Grand  larceny  in  first  degree,  how  punished. 
684.  Grand  larceny  in  second  degree. 
686.  Petit  larceny  a  misdemeanor. 

686.  Completed  unissued  instruments  property. 

687.  Severance  of  fixture,  etc.,  larceny. 

688.  Keeping  wrecked  goods,  a  misdemeanor. 

689.  Lost  property. 

640.  Bringing  stolen  goods  into  8tat«,  larceny. 
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Bbction  541.  ConTexsion  hj  trustee,  larcenj;  how  ponished. 

642.  Disposition  of  fine. 

548.  Remission  of  fine. 

644.  Verbal  false  pretense  not  larceny 

645.  Value  of  evidence  of  debt,  how  ascertained. 

646.  Value  of  passenger  ticket. 

647.  Value  of  other  articles. 

648.  Claim  of  title,  ground  of  defense. 

649.  Intent  to  restore  property 

650.  Knowingly  receiving. 
551.  Averment  and  proof. 

§  428.  Liarceny  dellned.  —  A  person  who,  with  the  intent  to 
deprive  or  defraud  the  true  owner  of  his  property,  or  of  the  use 
and  benefit  thereof,  or  to  appropriate  the  same  to  the  use  of  the 
taker,  or  of  any  other  person,  either, 

1.  Takes  from  the  possession  of  the  true  owner,  or  of  any  other 
person ;  or  obtains  from  such  possession  by  color  or  aid  of  fraud 
nlent  or  false  representation  or  pretense,  or  of  any  false  token  or 
writing ;  or  secretes,  withholds,  or  appropriates  to  his  own  use, 
or  that  of  any  person  other  than  the  true  owner,  any  money,  per- 
sonal property,  thing  in  action,  evidence  of  debt  or  contract,  or 
article  of  value  of  any  kind ;  or, 

2.  Having  in  his  possession,  custody,  or  control,  as  a  bailee, 
servant,  attorney,  agent,  clerk,  trustee,  or  officer  of  any  person, 
association,  or  corporation,  or  as  a  public  officer,  or  as  a  person 
authorized  by  agreement,  or  by  competent  authority,  to  hold  or 
take  such  possession,  custody,  or  control,  any  money,  property, 
evidence  of  debt  or  contract,  article  of  value  of  any  nature,  or 
thing  in  action  or  possession,  appropriates  the  same  to  his  own 
use,  or  that  of  any  other  person  other  than  the  true  owner  or 
person  entitled  to  the  benefit  tliereof ; 

Steals  such  property,  and  is  guilty  of  larceny. 

For  a  collection  of  the  definitioDs  of  larceny,  see  2  Bisli.  Crim,  Law  (7tU  ed.), 
§758. 

Does  the  distinction  between  larceny  and  obtaining  property  by  false  pre- 
tenses as  it  existed  prior  to  the  Code  still  prevail  ?  Soltau  v.  Gerdan,  48  Hun, 
543 ;  Benedict  v.  WUliaim,  15  State  Rep.  679. 

The  distinction  was  pointed  out  in  Zink  v.  People,  11  N.  Y.  114;  33  Am. 
Ilep.  589 ;  6  Abb.  N.  C.  437.  See  20  Alb.  L.  J.  156 ;  People  v.  Morse,  99  N.  T. 
062;  3  N.  Y.  Cr.  Rep.  321.  And  adhered  to,  although  with  reluctance,  and  in 
deference  only  to  earlier  cases,  and  governed  the  courts  of  this  state  until  the 
adoption  of  the  Penal  Code.     People  v.  Dinnar,  106  X.  Y.  507. 

35 
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By  the  Penal  Code,  larceny  is  so  treated  as  to  include  not  only  that  ofFense 
as  defined  at  common  law  and  by  the  Revised  Statateb  but  also  embezzle* 
ment,  obtaining  property  by  false  pretenses  and  felonious  breach  of  trust. 
People  V.  Dumar,  106  N.  Y.  608 ;  PeopU  v.  Ward,  3  N.  Y.  Cr.  Rep.  604. 

But  the  methods  of  proof  required  to  establish  these  respective  offenses  has 
not  been  changed.  People  v.  PoUoek,  61  Hun,  613 ;  People  v.  Sanborn,  14 
SUte  Rep.  129.     See  People  v.  Brien,  63  Hun,  490. 

"The  important  difference  between  the  former  law  and  the  present,  so  far 
as  this  case  is  concerned,  is  that  the  court  is  no  longer  called  upon  to  decide 
whether  an  offense  is  larceny,  embezzlement  or  false  pretenses;  nor  is  justice 
liable  to  be  defeated  by  too  nice  a  discrimination.  Each  of  these  acts  is  larceny. 
But  the  general  principle  of  pleading  has  not  been  substantially  changed. 
Under  either  system  an  offense  consists  of  certain  acts  done  or  omitted  under 
certain  circumstances;  and  under  neither  is  any  indictment  sufficient  which 
does  not  accurately  and  clearly  allege  all  the  ingredients  of  which  the  offense 
is  composed,  so  as  to  bring  the  accused  within  the  true  meaning  and  intent  of 
the  statute  defining  the  offense.  Under  the  former,  this  end  was  secured  by 
rules  formulated  and  applied  by  the  courts  through  a  long  series  of  decisions; 
under  the  latter,  it  is  made  imperative  by  the  provisions  of  the  statute." 
People  V.  Dumar,  106  N.  Y.  512.  See,  also.  People  v.  Crvger,  88  Hun,  600 ; 
People  V.  Sanborn,  14  State  Rep.  129. 

To  constitute  larceny  by  taking  personal  property  from  the  possession  of  the 
owner  it  must  be  done  in  such  circumstances  as  to  constitute  a  trespass.  Peo- 
pie  V.  Sanborn,  14  State  Rep.  129;  People  v.  McDonald,  48  N.  Y.  61;  Thorns 
V.  Turek,  94  id.  95;  Harrison  v.  People,  50  id.  518. 

Want  of  consent  may  be  shown  by  the  circumstances  of  the  case.  People  v. 
Wiggins,  16  Week.  Dig.  141. 

In  Harrison  v.  People,  50  X.  Y.  518,  the  defendant  put  his  hand  into  the 
coat  pocket  of  complainant,  seized  the  pocket-book  of  the  latter,  containing 
money  and  securities  and  lifted  it  about  three  inches  from  the  bottom  of  the 
pocket.     Held,  a  sufficient  carrying  away  to  constitute  larceny. 

Removal  from  the  inside  of  a  storehouse  to  the  sidewalk  is  sufficient  aspor- 
tation.    State  V.  Mitchener,  98  N.  C.  689. 

In  People  v.  Woodward,  31  Hun,  57;  2.  N.  Y.  Cr.  Rep.  82;  51  Am.  Rep. 
312,  note,  it  was  held  that  to  constitute  larceny  under  the  Revised  Statutes, 
there  must  be  an  intent  on  the  part  of  the  taker  to  reap  some  advantage  or 
benefit  from  the  taking.  Learned,  P.  J.,  in  his  dissenting  opinion,  gives  an 
exhaustive  review  of  the  authorities,  and  concludes  that  the  lucri'caiisa  is  not 
an  essential  element  of  the  crime.  See  29  Alb.  L.  J.  239,  299;  2  Bish.  Crim. 
Law  (7th  ed.),  §S  758,  847. 

**  It  is  enough  *  *  *  if  the  owner  has  been  deprived  of  a  valuable  thing 
whether  the  thief  can  legally  obtain  any  benefit  from  its  possession  or  not. 
If  he  feloniously  deprives  the  owner  of  it,  the. offense  is  complete."  West- 
brook,  J.,  in  Phelps'  Case,  49  How.  Pr.  440.  See  Delk  v.  State,  60  Am. 
Rep.  40;  Wilson  v.  State,  51  id.  309;  State  v.  Datis,  38  N.  J.  Law,  176;  20  Am. 
Rep.  367;  People  v.  Janrez,  28  Cal.  380. 

To  constitute  the  offense  of  larceny  under  this  section,  there  must  bean  evi- 
dence of  a  criminal  intent  to  deprive  or  defraud  the  owner  of  his  property. 
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People  V.  Pollock,  51  Han,  613;  McCourt  v.  People,  64  N.  Y.  583;  People  y. 
Orimm.  8  N.  Y.  Cr.  Rep.  817;  People  v.  Church,  id.  57;  Abrams  v.  People, 
6  Hun,  492. 

"  FeloDious  intent/'  where  used  in  penal  statutes,  means  criminal  intent,  and 
criminal  intent  is  an  intent  to  deprive  or  defraud  the  true  owner  of  kis  prop- 
crt/.     People  v   Moore,  87  Hun,  98-94;  8  N.  Y.  Cr.  Rep.  458. 

In  his  Pleading  and  Evidence  {8d  Am.  ed.)  173,  ArcbboM  thus  defines  the 
**  felonious  intent:  "  "  But  larceny,  as  far  as  respects  the  intent  with  which  it 
is  committed,  •  *  •  maj  perhaps  be  correctly  defined  thus:  Where  a  man 
knowingly  takes  and  carries  away  the  goods  of  another,  without  any  claim  or 
pretense  of  right,  with  intent  wholly  to  deprive  the  owner  of  them,  and  to  ap- 
propriate or  convert  them  to  his  own  use."  Bee,  also,  2  Bish.  Crim.  Law  (7th 
ed.),  g  840. 

The  removal  of  property  under  advice  and  without  '*  animo  furandi'*  does 
not  constitute  larceny;  where  the  value  is  less  than  $25  it  is  at  most  a  misde- 
meanor and  no  indictment  will  lie.    People  v.  Burton y  16  Week.  Dig.  195. 

Taking  a  bird  cage  of  trifling  value  from  a  neighbor's  yard  through  mis- 
chief merely  is  not  larceny.     Croeheroji*8  Case,  1  C.  H.  Rec.  177. 

The  felonious  intent  must  exist  at  the  time  of  taking  or  obtaining  possession 
of  the  property.  People  v.  Moore,  37  Hun,  94;  Smith  v.  People,  53  N.  Y.  114; 
Wilson  y.  People,  89  id.  459;  Abrams  v.  People,  6  Hun,  491;  People  v.  Jersey ^ 
18  Oal.  337;  Cunningham  v.  Slate,  27  Tex.  App.  479. 

Where,  however,  the  offense  consists  in  the  secreting,  withholding  or  appro- 
priating, or  where  it  consists  in  the  appropriating  of  property  by  bailee,  ser- 
vant, attorney,  agent,  clerk,  etc.,  it  is  only  necessary  that  the  felonious  intent 
exists  at  the  time  of  such  secreting,  withholding  or  appropriating  of  the  prop- 
erty, for  in  such  cases  the  property  stolen  would  be  properly  in  the  posses- 
sion of  the  party  secreting,  withholding  or  appropriating  it.  People  v.  Moore, 
27  Hun.  94;  People  v.  CitiUe,  44  id.  499. 

if  personal  property  be  left  through  inadvertence  in  the  possession  of 
smother,  and  he  conceal  it  animo  furandi,  it  is  larceny.     People  v.  McOarren, 

17  Wend.  460.     But  see  Reg,  v.  Flowers,  16  Cox  Crim.  Cas.  33;  87  Eng.  Rep.  797. 
The  jury  must  find  such  criminal  intent  as  a  fact  upon  the  evidence  before 

ji  conviction  can  be  had.  People  v.  Pollock,  51  Hun.  613;  EUis  v.  People,  21 
How.  Pr.  859;  People  v.  McDonald,  43  N.  Y.  61;  Wilson  v.  StaU,  18  Tex. 
App.  270;  51  Am.  Rep.  311;  State  v.  Powell,  4  L.  R.  A.  291.  See,  also,  4  Black- 
«tone  Com.  232;  8  Chitty  Crim.  Law,  927;  1  Hale  P.  C.  507;  2  East  P.  G.  661. 
662;  2  Arch.  Crim.  Pr.  &  PI.  (8th  ed.)  1184. 

It  is  competent  upon  the  question  of  intent,  to  show  and  permit  the  jury  to 
know  all  the  surrounding  circumstances  of  tbe  case.  People  v.  Pollock,  51 
Hun,  615. 

0efendaxLt  has  a  right  to  testify  to  facts  which  show  that  he  had  no  criminal 
intent.     People  v.  Moore,  8  N.  Y,  Cr.  Rep.  459. 

Evidence  of  similar  larcenies  on  the  part  of  the  prisoner  is  competent. 
supply  V.  Peoj^e,  86  N.  Y.  375;  4Q  Am.  Rep.  551;  People  v.  Reavey,  4  N.  Y. 
Cr.  Rep.  1.     See,  also.  People  v.  Dimiek,  107  N.  Y.  32. 

But  only  when  so  connected  as  to  time  and  so  similar  in  their  other  relations 
tluutthe  same  motive  might  reasonably  be  imputed  to  all.     People  v.  Keepers^ 

18  State  Rep.  357. 
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The  question  whether  the  possession  of  stolen  property  hy  a  person  aocoaed 
of  the  larceny  establishes  his  gailt  is  one  of  fact  for  the  jury.  Peopie  v. 
McCaOam,  103  N.  Y.  588;  Knickerbocker  v.  People,  43  id.  177;  Goldstein  y. 
PeopU,  82  id.  235;  JfalacM  v.  State  (Ala.),  42  Alb.  L.  J.  381. 

It  is  error  to  refuse  to  charge  the  jury  that  there  can  he  no  larceny  with- 
out a  felonious  intent.  People  v.  Afoore,  37  Hun,  93;  People  v.  Pollock,  51 
id.  613. 

If  the  court  in  defining  larceny  omit  the  word  **  felonious"  it  will  be  error. 
People  V.  Gheong  Foon  Ark,  61  ('al.  527. 

As  to  larceny  by  trick,  see  Smith  v.  People,  53  N.  Y.  Ill;  Bk.  XI  (Parsons' 
ed.),  430,  and  exhaustive  note;  13  Am.  Rep.  474;  Loomis  v.  People,  67  N.  Y. 
322;  23  Am.  Rep.  123;  Defrese  v.  State,  3  Ueisk.  53;  8  Am.  Rep.  1;  People  v. 
Tweed,  1  N.  Y.  Cr.  Rep.  97;  Weyman  v.  People,  4  Hun,  511;  63  N.  Y.  623; 
Macino  v.  People,  12  Hun,  127.  See,  also,  46  Am.  Rep.  183;  10  Crim.  Law 
Mag.  560;  Reg,  v.  IloUis,  15  Cox  Crim,  Cas.  345;  36  Eng.  Rep.  566;  PeopU  Y. 
Bos,  66  Cal.  423;  60  Am.  Rep.  102. 

One  W.  deposited  with  defendant  $600  as  security  for  the  faithful  perform- 
ance of  the  duties  of  one  H.,  whom  defendant  had  agreed  to  employ,  defend- 
ant agreeing  to  return  said  money  on  a  termination  of  the  contract  of  hiring, 
and  to  pay  interest.  Defendant  failed  to  employ  H.  and  did  not  return  the 
money.  Held,  that  she  was  properly  convicted  of  grand  larceny.  People  v. 
Morse,  99  N.  Y.  662;  3  N.  Y.  Cr.  Rep.  104,  321. 

On  the  trial  of  an  indictment  for  larceny,  it  appeared  that  the  prisoner,  H., 
who  was  a  saloon-keeper,  received  from  R.  a  $20  gold  piece  out  of  which  to 
take  pay  for  twenty-five  cents'  worth  of  liquor;  not  being  able  to  make  change, 
H.  was  requested  by  R.  to  go  out  and  g^t  the  change;  he  went  out  and  lost 
the  money  gambling.  Held,  that  H.  was  properly  convicted  of  the  crime 
charged.  Justices^  etc.,  v.  People,  ex  rel.  Henderson,  90  N.  Y.  12;  43  Am.  Rep. 
185;  1  N.  Y.  Cr.  Rep.  83.  See,  also,  Murphy  v.  People,  104  111.  528;  27  Alb.  L. 
J.  164;  Reg,  v.  Aden,  6  Eng.  Rep.  337;  Reg.  v.  Loukinson,  31  id.  730. 

This  section  covers  a  case  of  an  appropriation  by  the  chamberlain  of  a  city, 
to  his  own  use,  of  public  moneys  in  his  hands,  and  the  indictment  therefor 
need  not  be  found  under  section  470  of  this  Code,  or  the  provisions  of  a  city 
charter.     People  v.  Church,  3  N.  Y.  Cr.  Rep.  57. 

The  obtaining  by  an  attorney  of  money  or  property  by  false  or  fraudulent 
representations  is  not  governed  by  section  148  of  the  Penal  Code,  but  is  larceny 
under  this  section.  People  v.  Reavey,  4  N.  Y.  Cr.  Rep.  1 ;  38  Hun,  418;  89  id. 
364. 

There  can  be  no  larceny  where  the  evidence  fails  to  show  that  any  re- 
liance was  placed  on  the  false  representations  made,  or  that  any  credit  was 
given  to  defendant  therefor.     People  v.  Bough,  16  State  Rep.  18. 

Where  it  appears  that  defendant  induced  another  person  to  procure  certain 
goods  on  forged  orders,  both  are  guilty,  as  principals,  of  larceny.  People  v. 
Brien,  7  N.  Y.  Cr.  Rep.  166;  53  Hun,  496;  People  v.  She^than,  1  Wheel.  Crim. 
Cas.  226. 

It  is  larceny  for  a  wife's  paramour  to  carry  off  the  husband's  goods  through 
the  solicitation  of  the  wife.  People  v.  Schuyler,  6  Cow.  572;  People  v.  Cole, 
43  N.  Y.  508;  Reg.  v.  Flatman,  21  Alb.  L.  J.  404,  418.  See  Queen  v.  Kenny, 
20  Eng.  Rep.  366. 
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The  following  have  been  held  to  be  sab{ect8  of  larceny: 

Ice  stored  for  domestic  use;  Ward  v.  Peaple,  3  Hill,  895;  an  "  accountable 
receipt;"  People  v.  Bradley,  4  Park.  245;  a  note  payable  in  specific  articles; 
People  v.  Bradley,  4  Park.  245;  a  dog;  MuUaly  v.  PeopU,  86  N.  T.  365, 
869;  State  v.  Tatee,  37  Alb.  L.  J.  232;  StaU  v.  ffarriman,  75  Me.  562;  46  Am. 
Rep.  423;  State  v.  Browji,  9  Bast.  53;  40  Am.  Rep.  81;  State  v.  Doe,  79  lad.  9; 
41  Am.  Rep.  599;  Mayor  v.  Meigs,  1  McArthur,  53;  29  Am.  Rep.  578;  Com.  v. 
IlaziewoodM  Ky. mi.  See  23  Alb.  L.  J.  444.  Contra,  Ward  y.  State  AS  A\^IQ\', 
17  Am.  Rep.  81;  State  v.  Lymas,  26  Ohio  St.  400;  20  Am.  Rep.  772;  the  certifi- 
cation of  a  check;  People  v.  Ward,  3  N.  Y.  Cr.  Rep.  483;  certificates  of  stock; 
People  Y.Oriffin,  38  How.  Pr.  475;  drafts  sent  to  state  comptroller  though  not 
indorsed  by  the  latter;  Phelps  v.  People,  72  N.  Y.  334. 

The  following  not:  A  lottery  ticket;  Jlealy's  Case,  4  City  Hall  Rec.  36;  a 
simple  receipt;  People  v.  Bradley,  4  Park.  245;  People  v.  Loomis,  4  Den.  380; 
an  undelivered  satisfaction  piece  of  a  mortgage;  People  v.  Stevens,  38  Hun,  65; 
bill  or  notes  not  payable  in  money;  Linnenden's  Case,  1  City  Hall  Rec.  30. 

In  People  v.  Cruger,  102  N.  Y.  510,  the  owner  of  a  diamond  pin  intrusted  it 
to  another,  to  procure  a  loan  thereon,  which  he  did.  Held,  that  his  omission  to 
account  for  or  appropriation  of  the  proceeds  of  the  loan  would  not  sustain  an 
indictment  against  him  for  the  larceny  of  the  ring. 

In  order  to  make  out  the  crime  of  obtaining  property  by  false  pretenses,  it 
is  necessary  to  prove  the  false  pretenses;  that  in  reliance  thereon  and  under 
the  indictment  thereof  the  property  was  parted  with,  and  also  that  the  false 
pretenses  were  made  with  intent  to  cheat  and  defraud.  People  v.  Baker,  96 
N.  Y.  340.     See  7  Alb.  L.  J.  135. 

Mere  silence  or  suppression  of  the  truth,  a  mere  withholding  of  knowledge 
upon  which  another  may  act,  is  not  sufl9cient  to  constitute  false  pretense. 
PeopU  V.  Baker,  96  N.  Y.  340. 

In  People  v.  Blanchard,  90  N.  Y.  319,  it  was  held  an  indictment  for  false 
pretenses  may  not  be  founded  upon  an  assertion  of  an  existing  intention,  al- 
though it  did  not  in  fact  exist;  there  must  be  a  false  representation  as  to  an  ex- 
isting fact.  The  court  say:  ''We  have  found  no  case  which  holds  that  an 
indictment  for  false  pretenses  can  be  founded  upon  an  assertion  of  an  existing 
intention  although  it  did  not  in  fact  exist.  Pollock,  C.  B.,  in  Archer's  Case, 
Dearsley  C.  C.  453,  describes  the  present  case  very  nearly  in  his  statement 
that  '  if  a  man  says:  '  I  want  goods  for  a  certain  house  and  I  mean  to  send 
them  to  that  house;  sell  them  to  me,'  that  would  not  be  a  representation  of  an 
existing  fact; '  other  authorities  lead  to  the  same  conclusioD.  2  VVhart.,  §  2118; 
West's  Case,  1  D.  &  B.  575;  llanney  v.  People,  23  N.  Y.  417;  Reg.  v.  Bates,  3 
Cox  Crim.  Cas.  201;  lieg.  v.  JenniHon,  id.  158;  Rig.  v.  GoodhaU,  Russ.  &  Ryan, 
461;  People  v.  Tompkins,  1  Park.  238."  See,  also,  Therasson  v.  PeopU,  20 
Hun,  60,  note. 

The  indictment  must  show  what  the  false  pretenses  were,  and  state 
them  with  reasonable  certainty  and  precision.  People  v.  Blanchard,  90  N.  Y. 
819;  People  v.  Oyer  <fc  Terminer,  83  id.  449. 

It  is  not  necessary  that  the  prosecution  should  prove  them  all.  People  v. 
Blane/tard,  90  N.  Y.  319;  Webster  v.  People,  92  id,  427;  Butler  v.  Maynard, 
11  Wend.  552;  Bielschofsky  v.  People,  3  Hun,  40, 
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Where  representations  set  forth  in  the  indictment  are  proved,  the  sense  in 
which  they  were  used  and  what  was  designated  to  be  and  was  understood  from 
them  are  questions  for  the  jury.  People  v.  Blanehard,  90  N.  Y.  819;  Reg,  v. 
Archer t  6  Cox  Crim.  Cas.  518 . 

The  question  whether  tbe  false  pretense  was  calculated  to  deceive  and  was 
capable  of  defrauding  is  for  the  j  urj.  People  v.  Oyer  dh  Terminer ^  88  N.  Y. 
449.  See,  also,  Waiion  y.  Peop^,  87  id.  565;  Ref  v.  People,  2  Park.  189; 
Thomas  V.  People,  84  N.  Y.  852;  Foote  v.  People,  17  Hun,  219. 

Not  necessary  that  indictment  should  be  drawn  with  reference  to  one  or  the 
'other  of  the  special  classes  of  larcenj  as  defined  by  above  section.  People  y. 
Dunn,  7  N.  Y.  Cr.  Rep.  173;  53  Hun,  381. 

The  indictment  is  sufficient  if  it  charges  the  crime  and  gives  a  concise  state- 
ment plain  enough  to  apprise  the  defendant  of  the  charge  made  against  him. 
People  v.  Dunn,  7  N.  Y.  Cr.  Rep.  173;  53  Hun,  381. 

The  indictment  may  charge  in  separate  counts  the  larceny  as  committed  by 
different  means.     People  v.  Dimick,  107  N.  Y.  14. 

Where  the  indictment  has  but  one  count  charging  one  of  the  acts  constitut- 
ing the  crime,  it  cannot  be  sustained  by  proof  that  the  crime  was  committed  by 
different  means.  People  v.  Dumar,  106  N.  Y.  502;  People  v.  Boitght  16  State 
Rep.  18.  All  that  was  decided  in  the  Dumar  Case  was  that  the  act  stated 
differed  from  the  one  proved.  People  v.  Dunn,  7  N.  Y.  Cr.  Rep.  185.  In  the 
Dumar  Case,  **  The  crime  charged  was  a  totally  different  one  from  that  which 
the  facts  proved,  although  both  were  grand  larceny."  People  v.  BUven,  112 
N.  Y.  87. 

The  indictment  should  charge  the  specific  act  or  acts  alleged  to  have  been 
committed,  which  con.stitute  the  offense. '  People  v.  8a7ibom,  14  State  Rep. 
129;  People  v.  Dunn,  53  Hun,  381. 

An  allegation  that  defendant  "did  feloniously  steal,  take  and  carry  away  " 
certain  property,  which  was  specifically  described,  and  its  value  stated  at  a  sum 
which  was  more  than  $25,  and  its  ownership  was  also  stated;  held,  a  sufficient 
averment  of  the  crime  of  grand  larceny.     People  v.    Willett,  102  N.  Y.  251 . 

An  indictment  charging  that  defendant  and  another  "  did  steal,  take  and 
carry  away"  certain  property  is  supported  by  evidence  that  the  defendant 
counseled,  aided  and  procured  that  other  defendant  to  steal  certain  property  of 
his  employer  in  his  custody  as  clerk.  In  such  case  there  is  no  variance  be. 
tween  the  indictment  and  the  proof.  People  v.  Dunn,  7  N.  Y.  Cr.  Rep.  173; 
53  Hun,  384. 

As  to  sufficiency  of  description  of  stolen  property  see  People  v.  Dunn,  7  N. 
Y.  Cr.  Rep.  173;  53  Hun,  381;  People  v.  Alitta,  28  Weekly  Dig.  326. 

An  amendment  in  the  indictment  of  the  name  of  the  corporation  from  whom 
property  was  stolen,  which  merely  corrects  a  misnomer,  is  not  error.  People 
V.  Dunn,  7  N.  Y.  Cr.  Rep.  178;  53  Hun,  381;  People  v.  Herman,  45  Hun,  175. 

§  529.  Obtaining  money  or  property  by  fraudulent 
draft.  —  A  person  who  willfully,  with  intent  to  defraud,  by  color 
or  aid  of  a  cheque  or  draft,  or  order  for  the  payment  of  montey 
or  the  delivery  of  property,  when  such  person  knows  that  the 
drawer  or  maker  thereof  is  not  entitled  to  draw  on  the  drawee 
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for  the  Buin  specified  therein,  or  to  order  the  payment  of  the 
amount,  or  delivery  of  the  property,  althongli  no  express  repre- 
eentation  is  made  in  reference  thereto,  obtains  from  another  any 
money  or  property,  is  guilty  of  stealing  the  same  and  punishable 
accordingly. 

There  mast  be  a  willful  intent  to  defraad.  People  v.  CuykendaU,  3  N.  T. 
Cp.  Rep.  812. 

Defendant  paid  a  debt  hy  a  post-dated  check,  stating  that  he  did  not  want 
It  presented  till  the  day  of  its  date,  as  he  bad  bought  certain  property;  that, 
therefore,  ho  was  a  little  short,  and  that  he  had  paper  out  on  which  he  ex- 
pected to  get  some  money.  Held,  not  larceny  under  this  section.  People  ▼. 
CuykendaU,  3  N.  Y.  Cr.  Rep.  312. 

A  false  pretense  that  the  prisoner  had  procured  a  bill  of  exchange  for  the 
prosecutor  which  is  ready  for  delivery,  is  indictable.  Dccosta*8  Case,  1  City 
Hall  Rec.  83;  Allen's  Case,  8  id.  118. 

A  check  drawn  on  a  bank  where  prisoner  has  no  funds  under  a  representa- 
tion that  there  were  funds  to  meet  it,  is  indictable.  People  y.  Smith,  47  N.  T. 
803;  Lesser  v.  People,  12  Hun,  670;  TS  N.  Y.  78;  Foote  v.  PeopU,  17Hun,  218; 
Bex  ▼.  Jackson,  8  Camp.  870;  Bex  v.  Parker,  7  Car.  &  P.  825. 

§  530.  Grand  larceny  in  first  degree.  —  A  person  is  gailty 
of  grand  larceny  in  the  first  degree,  who  steals,  or  unlawfully 
obtains  or  appropriates,  in  any  manner  specified  in  this  chapter, 

1.  Property  of  any  value,  by  taking  the  same  from  the  person 
of  another  in  the  night-time ;  or, 

2.  Property  of  the  value  of  more  than  twenty-five  dollars,  by 
taking  the  same  in  the  night-time  from  any  dwelling-house,  ves- 
sel, or  railway  car  ;  or, 

3  Property  of  the  value  of  more  than  five  hundred  dollars,  in 
any  manner  whatever. 

On  an  indictment  for  grand  larceny  there  may  be  a  conyiction  for  petit  lar« 
ceny.     People  v.  McTameney,  13  Abb.  N.  C.  56;  66  How.  Pr.  73. 

The  prisoner  is  entitled  to  have  the  jury  instructed  whether  the  offense 
proved,  amounts  to  more  than  petit  larceny.  Williams  v.  People,  24  N.  Y.  405; 
Bhodiban  v.  People,  5  Park.  395;  Higgins  v.  People,  7  Lans.  110. 

Where  the  value  of  a  thing  is  necessary  to  fix  the  grade  of  the  offense,  it  is 
a  proper  mode  of  stating  it  to  aver  that  the  thing  is  of  or  more  than  the  value 
ppescril)ed  by  the  statute.     Phelps  v.  People^  72  N.  Y.  334. 

But  the  elements  which  make  up  the  value  need  not  be  averred.     Id. 

Evidence  that  stolen  gold  certificates  were  received  and  used  in  the  ordinary 
course  of  business  as  money  is  sufficient  proof  of  their  value.  People  v.  Dunn, 
7  N.  Y.  Cr.  Rep.  174;  53  Hun,  384. 

Proof  of  the  statutes  and  resolutions  under  which  city  bonds  were  issued  is 
allowable  with  a  view  of  establishing  their  validity  and  value  in  a  trial   foi 
their  conversion.      Bork  v.  People,  31  Hun,  860;  1  N.  Y.  Cr.  Rep.  868;  91  N 
Y.  Cr.  Rep.  379. 
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§  531.  In  second  degree.  —  A  person  is  guilty  of  grand  lar- 
ceny in  the  second  degree  who,  nnder  circumstances  not  amount- 
ing to  grand  larceny  in  the  first  degree,  in  any  manner  specified 
in  this  chapter,  steals  or  unlawfully  obtains  or  appropriates, 

1.  Property  of  the  value  of  more  than  twenty-five  dollars,  but 
not  exceeding  five  hundred  dollars,  in  any  manner  whatever  ;  or, 

2.  Property  of  any  value,  by  taking  the  same  from  the  person 
of  another;  or, 

8.  A  record  of  a  court  or  oflScer,  or  a  writing,  instrument  or 
record  kept,  filed  or  deposited  according  to  law,  with,  or  in  keep* 
ing  of  any  public  office  or  oflScer. 

See  People  v.  McTameney,  18  Abb.  N.  C.  56;  65  How.  401;  1  N.  Y.  Cr. 
Rep.  487;  People  v.  Rearey,  88  Hun.  418;  4  N.  Y.  Cr.  Rep.  1;  89  Hait  864. 

Larceny  from  person  may  be  shown  by  the  circumstances  attending  the  tak- 
ing without  producing  the  person  from  whom  the  property  was  taken  to  show 
that  the  taking  was  without  consent.  People  v.  Wiggins,  88  Hun,  418;  4  N. 
Y.  Cr.  Rep.  1;  92  N.  Y.  656. 

Defendant,  a  clerk,  having  made  at  di£Ferent  times  collections  for  his  em- 
ployers, amounting  to  $667.18,  bat  of  which  no  one  sum  collected  exceeded 
$25,  came  within  the  county  of  Erie,  and  with  an  amount  of  said  moneys  ex- 
ceeding $25  in  his  possession,  and  absconded  therewith  from  Erie  county. 
JIMf  that  the  defendant  committed  the  offense  of  grand  larceny  in  the  second 
degree  in  the  county  of  Erie.     People  v.  Carr,  8  N.  Y.  Cr.  Hep.  578. 

In  People  v.  McCallam,  108  N.  Y.  587,  defendant  was  charged  with  stealing 
property  of  the  value  of  $500.  The  owner  testified  that  he  lost  that  amount 
of  money;  from  his  cross-examination  it  was  claimed  that  he  was  uncertain  as 
to  the  amount  taken.  The  court  charged  that  if  the  jury  were  convinced  that 
the  value  of  the  property  taken  was  over  $500,  and  that  defendant  took  it, 
they  might  convict  her  of  grand  larceny  in  the  first  degree;  if  the  value  was 
less,  but  more  than  $25,  they  might  convict  of  grand  larceny  in  the  second 
degree;  if  less  than  $25,  then  of  petit  larceny.  Held,  no  error,  and  that  a  con- 
viction of  grand  larceny,  second  degree,  was  proper. 

§  532.  Petit  larceny.  —  Every  other  larceny  is  petit  larceny. 

That  the  stolen  property  had  some  intrinsic  value  justifies  a  conviction  of 
petit  larceny.     People  v.  White,  1  N.  Y.  Cr.  Rep.  466. 

Keeping  $20,  in  payment  of  a  debt  of  twenty-five  cents,  is  petit  larceny. 
Justices,  etc.,  v.  Pef^ple,  90  N.  Y.  12. 

There  may  be  a  conviction  of  petit  larceny  upon  the  trial  of  an  indictment 
for  grand  larceny.     People  v,  McTameney,  18  Abb.  N.  C.  56;  66  How.  78. 

§  533.  Orand  larceny  in  first  degree,  how  punished.  — 

Grand  larceny  in  the  first  degree  is  punishable  by  imprisonment  for 
a  term  not  exceeding  ten  years.  [Amended ;  in  effect  May 
17.1892. 
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§  584.  Grand  larceny  in  taoond  degree.— Grand  laroenj 
in  the  second  degree  is  pnnishable  by  imprisonment  for  a  term 
not  exceeding  five  years.     [Amended  /  in  effect  May  17,  1892. 

g  535.  Petit  larceny  )Ei  misdemeanor.  —  Petit  larceny  is  a 

misdemeanor. 

In  PtoflU  V.  Finn  (Jan.,  1882),  87  N.  Y.  534,  the  court  say:  "  Tbe  offense 
has  long  since  ceased  to  have  any  of  the  incidents  or  ear-marks  of  a  felon j, 
and  it  would  lead  to  much  confusion  and  practical  incoDvenience  now  to  hold 
that  it  is  a  felony  not  triable  in  courts  whose  jurisdiction  is  confined  to  trials 
of  misdemeanors." 

Punishable  under  section  15,  Penal  Code,  by  imprisonment  in  penitentiary 
or  county  jail  for  not  more  than  one  year,  or  by  a  fine  of  not  more  than  $500* 
or  both.  PeojiU  v.  McTameTiey,  66  How.  70:  13  Abb.  N.  C.  55;  Matter  of 
HaUenheck,  65  How.  401;  30  Hun,  505;  1  N.  Y.  Cr.  Rep.  437. 

§  536.  Completed  unissued  instruments  property. — Al. 

the  provisions  of  this  chapter  apply  to  cases  where  the  property 
taken  is  an  instrument  for  the  payment  of  money,  an  evidence 
of  debt,  a  public  security,  or  a  passage  ticket,  completed  and  ready 
to  be  issued  or  delivered,  although  the  same  has  never  been  issued 
or  delivered  by  the  maker  thereof  to  any  person  as  a  purchaser 
or  owner. 

This  provision  does  not  embrace  instruments  intended  to  be  used  as  a  re. 
lease  of  a  debt  or  a  discharge  of  a  mortgage  lien.     People  r.  Stewne,  38  Hun, 

Bank  bills  complete  in  form  though  unissued  are  the  subject  of  larceny. 
Peofde  V.  WUey,  3  Hill.  194;  unindorsed  drafts;  People  v.  Phelpe,  49  How. 
487;  72  N.  Y.  834;  notes  on  foreign  bank;  People  v.  Jackeon,  8  Birb.  637; 
certification  of  a  check ;  People  v.   Ward,  3  N.  Y.  Cr.  Rep.  483. 

§  537.  Severance  of  fixture,  etc.,  larceny.  — All  the  pro- 
visions of  this  chapter  apply  to  cases  where  the  thing  taken  is  a 
fixture  or  part  of  the  realty,  or  any  growing  tree,  plant,  or  pro- 
duce, and  is  severed  at  the  time  of  the  taking,  in  the  same  man- 
ner as  if  the  thing  had  been  severed  by  another  person  at  a 
previous  time. 

8ee  §  640.  subd.  3.  poet, 

%  538.  Keeping   wrecked   goods,  a  misdemeanor.  —  A 

person  who  takes  away  goods  or  other  property  not  his  own  from 

a  stranded  vessel,  or  any  goods  or  other  property  cast  by  the  sea 

apon  the  land,  or  found  in  a  bay  or  creek,  or  who  knowin^^ly 
36 
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becomes  posseeeed  of  anj  such  goods  or  other  property,  and  does 
uot  deliver  the  same  within  forty-eight  hours  thereafter,  to  the 
sheriff  or  one  of  the  coroners  or  wreck  masters  of  the  county 
where  the  same  was  found,  is  guilty  of  a  misdemeanor* 

See  2  Bisb.  Crim.  Law  (7th  ed.),  ^  876,  note. 

The  felonious  appropriation  of  property  which  has  been  swept  from  the 
ii'ck  of  a  vessel  in  a  gale,  is  larceny.    Dayton's  Case,  2  City  Hall  Rec.  167. 

§  539.  Liost  property,  —  A  person  who  finds  lost  property 
under  circumstances  which  give  him  knowledge  or  means  of 
inquiry  as  to  the  true  owner,  ana  who  appropriates  such  propertj 
to  his  own  use,  or  to  the  use  of  another  person  who  is  not  entitled 
thereto,  without  having  first  made  every  reasonable  effort  to  find 
the  owner  and  restore  the  property  to  him,  is  guilty  of  larceny. 

See  2  Bisb.  Crim.  Law  (7tb  ed.),  §  759,  note  17;  Tracy  v.  Seamans,  7  State 
Rep.  146. 

To  constitute  larceny  of  lost  property  the  finder  must  have  had  a  larcenous 
intent  at  the  moment  of  finding.  Reed  v.  Statey  8  Tex.  App.  40;  84  Am.  Rep. 
782. 

A  honafiAe  finder  of  a  lost  article  is  not  guilty  of  larceny  by  any  subsequent 
appropriation  of  it.  People  v.  Anderson,  14  Johns.  294;  Bailey  v;  SUUe,  5'i 
Ind.  462;  21  Am.  Rep.  182,  187. 

To  render  the  finder  of  lost  property  guilty  of  larceny  he  must  know  the 
owner,  or  have  the  means  of  identifying  him  instanter  at  the  time  of  the  find- 
ing.    PeopU  y.  GogdeU,  1  Hill.  94. 

A  finder  of  goods  who  knows  the  owner,  or  has  u-ason  to  believe  who  is  the 
owner,  and  fraudulently  converts  the  same  to  his  own  ubc,  is  guilty  of  larceny. 
People  y.  Swan,  1  Park.  9:  People  v.  Katz,  8  id.  129;  Com.  v.  Titvs,  116  Mass. 
42;  17  Am.  Rep.  138,  140,  note. 

§  540.  Bringing  stolen  goods  into  state,  larceny.  —  A 

person,  wlio  having,  at  any  place  without  the  state,  stolen  the 
property  of  another,  or  received  such  property,  knowing  it  to 
have  been  stolen,  brings  the  same  into  this  state,  may  be  convicted 
and  punished  in  the  same  manner  as  if  such  larceny  or  receiving 
had  been  committed  within  the  state.  Complaint  may  be  made 
and  the  indictment  found  and  tried,  and  the  offense  may  be 
charged  to  have  been  committed,  in  any  county  into  or  through 
which  the  stolen  property  is  brought. 

A  statute  providing  that  one  who  should  bring  into  the  state  property  stolen 
in  another  state  shall  be  guilty  of  larceny  is  constitutional.  People  v.  WU- 
Uamt,  24  Mich.  156;  9  Am.  Bep.  119. 

A  foreigner  committing  a  larceny  abroad,  coming  into  this  state  and  bring- 
ing the  stolen  property  with  him,  may  l>e  indicted,  convicted  and  punished  in 
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the  same  maxmer  aa  if  the  larceny  had  been  oommitted  here.  People  ▼.  Burke 
11  Wend.  129.  See  contra.  People  v.  Oairdner,  2  Johns.  477;  State  v.  Newman, 
9  Nev.  48;  16  Am.  Rep.  3. 

In  the  case  of  larceny  or  barglary  a  person  may  be  convicted  in  any  connty 
in  this  state  where  he  carries  the  stolen  property.  Hdskins  ▼.  People,  16  N. 
y.  844. 

The  bringing  into  Ohio,  by  the  thief,  of  goods  stolen  in  the  dominion  of 
Canada,  or  other  foreign  country,  is  not  larceny  in  Ohio.  Stanley  ▼.  Slate,  24 
Ohio  St.  166;  15  Am.  Rep.  604. 

§541.  Conversion  by  trustee^  larceny ;  ho w  punished. — 

A  person  acting  as  executor,  administrator,  committee,  guardian, 
receiver,  collector  or  trustee  of  any  description,  appointed  by  a 
deed,  will,  or  other  instrument,  or  by  an  order  or  judgment  of  a 
court  or  officer,  who  secretes,  withholds,  or  otherwise  appropriates 
to  his  own  use,  or  that  of  any  person  other  than  the  t:  ue  owner^ 
or  person  entitled  thereto,  any  money,  goods,  thing  in  action^ 
security,  evidence  of  debt  or  of  property,  or  other  valuable 
thing,  or  any  proceeds  thereof,  in  his  possession  or  custody  by 
virtue  of  his  office,  employment  or  appointment,  is  guilty  of 
grand  or  petty  larceny  in  such  degree  as  is  herein  prescribed, 
with  reference  to  the  amount  of  such  property ;  and  upon  con- 
viction, in  addition  to  the  punishment  in  this  chapter  prescribed 
for  such  larceny,  may  be  adjudged  to  pay  a  fine,  not  exceeding 
the  value  of  the  property  so  misappropriated  or  stolen,  with 
interest  thereon  from  the  time  of  the  misappropriation,  with- 
holding or  concealment,  and  twenty  per  centum  thereupon  in 
addition,  and  to  be  imprisoned  for  not  more  than  five  years  in 
addition  to  the  term  of  his  sentence  for  larceny,  according  to 
this  chapter,  unless  the  fine  is  sooner  paid. 

See  Bartow  v.  People,  18  Hun,  22;  JfatUr  of  Butt/indl,  17  State  Rep.  827. 

§  542.  Disposition  of  fine.  —  So  much  of  the  fine  author- 
ized in  the  last  section  to  be  imposed,  as  does  not  exceed  the 
amount  or  value  of  the  ])roperty  taken,  appropriated  or  stolen, 
with  interest  thereupon  from  the  time  of  the  commission  of  the 
offense,  and  a  reasonable  sum  to  defray  the  expenses  of  collecting 
the  same,  to  be  fixed  by  the  supreme  court,  must,  when  received 
or  collected,  be  paid  to  the  county  treasurer  of  the  county  where 
the  conviction  was  had,  for  the  benefit  of  the  person  injured  or 
defrauded,  or  whose  property  the  offender  took,  misappropriated 
or  concealed,  or  his  representative  or  assignee ;  and  must  be  paid 
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over  to  him  by  the  county  treasurer,  upon  the  order  of  the 
fiupreme  court,  made  after  notice  to  the  district  attorney  of  the 
oounty. 

§  543.  Bemission  of  fine,  —  In  case  of  payment  of  the 
value  of  the  property  stolen  or  taken,  with  interest,  by  the  per- 
son convicted,  or  of  the  collection  of  the  same  by  civil  action, 
the  court  may,  in  its  discretion,  upon  application  by  such  per- 
son, and  such  notice  to  other  persons  interested,  and  to  the  dis- 
trict attorney  of  the  county,  as  the  court  may  direct,  remit  the 
fine  imposed,  pursuant  to  the  last  section,  except  the  additional 
allowance  for  expenses. 

§  544.  Verbal  £alse  pretense  not  larceny.  —  A  purchase 
of  property  by  means  of  a  false  pretense  is  not  criminal,  where 
the  false  pretense  relates  to  the  purchaser's  means  or  ability  to 
pay,  unless  the  pretense  is  made  in  writing  and  signed  by  the 
party  to  be  charged. 

See  WaUon  v.  PeopUy  87  N.  Y.  561. 

Whether  the  deposit  of  a  draft  with  a  banker  is  a  ''  purchase  of  property  " 
not  decided.     People  v.  Moore,  8  N.  Y.  Cr.  Rep.  468;  37  Han.  98. 

False  representations  as  to  the  ability  to  pay  of  a  third  person  are  not  within 
this  section,  and  need  not  be  in  writing.  People  v.  Dumar,  5  N.  Y.  Cr. 
Rep.  55;  42  Hun,  86. 

§  545.  Value  of  evidence  of  debt,  how  ascertained. —  U 

the  thing  stolen  consists  of  a  written  instrument,  being  an  evi- 
dence of  debt,  other  than  a  public  or  corporate  certificate,  scrip, 
bond,  or  security  having  a  market  value,  or  being  the  transfer  of 
or  evidence  of  title  to  any  property,  or  of  the  creating,  releasing 
or  discharging  of  any  demand,  right  or  obligation,  the  amount  of 
money  due  thereupon  or  secured  to  be  paid  thereby,  and  remain- 
ing unsatisfied,  or  which,  in  any  contingency,  might  be  collected 
thereupon  or  thereby,  or  the  value  of  the  property  transferred 
or  affected,  or  the  title  to  which  is  shown  thereby,  or  the  sum 
which  might  be  recovered  for  the  want  thereof,  as  the  case  may 
be,  is  deemed  the  value  of  the  thing  stolen. 

§  546.  Value  of  passenger  ticket. — If  the  thing  stolen  is  a 
♦icket,  paper  or  other  writing,  entitling  or  purporting  to  entitle 
the  holder  or  proprietor  thereof  to  a  passage  upon  a  railway  car, 
vessel,  or  other  public  conveyance,  the  price  at  which  a  ticket, 
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entitling  a  person  to  a  like  passage,  is  usually  sold^  is  deemed  the 
value  thereof. 

§  547.  Value  of  other  articles. —  in  every  case  not  other- 
wise regulated  by  statute,  the  market  value  of  the  thing  stolen  ib 
deemed  its  valbe. 

See  Abbott'8  Trial  Ev.  807. 

§  648.  Claim  of  title^  ground  of  defenee.  —  Upon  an 
indictment  for  larceny  it  is  a  sufficient  defense  that  the  property 
was  appropriated  openly  and  avowedly,  under  a  claim  of  title 
preferred  in  good  faith,  even  though  such  claim  is  untenable. 
But  this  section  shall  not  excuse  the  retention  of  the  property  of 
another,  to  offset  or  pay  demands  held  against  him. 

See  28  Eng.  Rep.  580;  Moftk's  Underbill  Torts,  169. 170,  228. 

A  false  representation  through  which  one  obtains  payment  of  a  just  debt  is 
not  within  the  statute.     People  v.  Thomas,  8  Hill,  169. 

But  it  is  no  defense  that  the  prosecutor  was  indebted  to  the  prisoner  in  a  sum 
equal  to  the  amount  obtained,  and  it  was  the  prisoner's  intention  to  apply  the 
money  to  the  payment  of  such  debt.     People  ▼.  Smith,  5  Park.  490. 

Complainant  sold  temperance  drinks  in  bottles,  to  which  he  retained  title, 
and  which,  when  emptied,  were  to  be  returned  to  him.  Defendant  was  in  the 
habit  of  obtaining  such  bottles  and  returning  them  to  complainant  when  the 
latter  called  for  them,  on  payment  of  two  or  three  cents  a  piece.  After  being 
notified  by  complainant  to  cease  such  traffic,  defendant  obtained  more  bottles, 
and  refused  to  deliver  them  to  complainant  unless  paid  as  before.  Defendant 
openly  admitted  his  possession  of  the  property,  and  asserted  his  right  to  hold 
it.  Held,  that  there  was  not  sufficient  criminal  intent  to  constitute  larceny. 
People  V.  Orimm,  3  N.  Y.  Cr.  Rep.  317. 

Defendant  sought  to  show  that  he  had  obtained  the  bottles,  charged  to  haye 
been  stolen,  from  customers  to  whom  claimant  had  disposed  of  them.  Held, 
that  the  exclusion  of  such  evidence  was  error.  People  v.  Orimm,  8  N.  Y.  Cr. 
Rep.  817. 

Taking  property  under  a  fair  claim  of  right  is  not  larceny,  and  the  publicity 
of  the  taking  is  very  powerful  evidence  of  the  good  faith  of  the  claim.  Can- 
sey  V.  StaU,  79  Ga.  564;  11  Am.  St.  Rep.  447. 

As  to  claim  of  right,  see  1  Hale  P.  C.  509;  2  Russ.  Crimes,  168;  2  Archb. 
Crim.  PI.  &  Pr.  1188;  1  Whart.  Crim.  Law,  g  884;  1  Bish.  Crim.  Law,  §  884; 
id.,  g  297;  id.,  g  851;  Oravee  v.  State,  25  Tex.  App.  838;  Meade  v.  BtaU,  95 
Neb.  444. 

As  to  open  taking,  see  1  Hale  P.  C.  509;  2  Russ.  Crimes,  158;  2  East  P.  C. 
661;  2  Bish.  Crim.  Law,  g  842,  note  1;  2  Archb.  Crim.  PI.  &  Pr.  1188,  note  1. 

§  549.  Intent  to  restore  property.  —  The  fact  that  the 
defendant  intended  to  restore  the  property  stolen  or  embezzled  ia 
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no  ground  of  defense,  or  of  mitigation  of  pnnishment,  if  it  hae 
not  been  restored  before  complaint  to  a  magistrate,  charging  the 
commission  of  the  crime. 

§  550.  Knowingly  receiving.  —  A  person,  who  bnjs  or  ro- 
ceives  any  stolen  property,  or  any  property  which  has  been 
wrongfully  appropriated  in  such  a  manner  as  to  constitute  larceny 
according  to  this  chapter,  knowing  the  same  to  have  been  stolen 
or  eo  dealt  with,  or  who  corruptly,  for  any  money,  property, 
reward,  or  promise  or  agreement  for  the  same,  conceals,  with- 
holds, or  aids  in  concealing  or  withholding  any  property,  knowing 
the  same  to  have  been  stolen,  or  appropriated  wrongfully  in  such 
a  manner  as  to  constitute  larceny  under  the  provisions  of  this 
chapter,  if  such  misappropriation  had  been  committed  within 
the  state,  whether  such  property  were  so  stolen  or  misappropriated 
within  or  without  the  state,  is  guilty  of  criminally  receiving  such 
property,  and  is  punishable,  by  imprisonment  in  a  state  prison 
for  not  more  than  five  years,  or  in  a  county  jail  for  not  more  than 
six  months,  or  by  a  fine  of  not  more  than  two  hundred  and  fifty 
dollars,  or  by  both  such  fine  and  imprisonment. 

Larceny  and  receiving  ntolen  goods  are  separate,  distinct  and  independent 
offenses  requiring  different  kinds  of  proof.  People  v.  Brieriy  53  Hun,  490; 
Gaither  v.  State ^  8  Crim.  L.  Mag.  754. 

One  who  negotiates  for  the  restoration  of  stolen  property  in  consideration  of 
receiving  a  percentage  himself,  may  be  convicted  of  the  offense  of  receiving 
stolen  property.     People  v.  Wiley,  3  Hill.  194;   Wells  v.  People^  3  Park.  473. 

Where  several  are  shown  to  have  confederated  in  the  receiving  of  stolen 
goods,  all  may  be  convicted,  though  all  were  not  actually  present  at  the  re- 
ceiving.    People  V.  Stein,  1  Park.  202. 

If  jointly  indicted,  two  persons  may  he  convicted,  though  each  received  in 
the  absence  of  the  other.     Chatterton  v.  People,  15  Abb.  147. 

A  married  woman  may  be  convicted  jointly  with  her  husband  for  receiving 
stolen  goods,  when  phe  participates  actively  in  the  crime  or  in  secreting  them 
in  the  absence  of  her  husband.  Ooldstei/i  v.  People,  22  Alb.  L.  J.  415;  82  N. 
Y.  231. 

Before  one  can  be  convicted  of  having  feloniously  received  goods  which  had 
been  stolen  from  an  incorporated  company,  the  indictment  must  allege,  and  it 
must  be  proved  on  the  trial,  that  the  company  alleged  to  have  been  injured  by 
the  offense  w^as  an  existing  corporation.     Cohen  v.  People,  5  Park.  330. 

The  indictment  need  not  allege  in  terms  that  the  property  was  received  by 
the  accused  feloniously  or  with  criminal  intent.  People  v.  Weldon,  111  N.  Y. 
569;  overruling  People  v.  Johnson,  1  Park.  564. 

An  allegation  in  an  indictment  that  defendant  criminally  received  the  prop- 
erty is  the  equivalent  of  feloniously,  and  constitutes  a  sufficient  averment  of 
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criminal  intent.  People  ▼.  Weldon,  111  X.  Y.  569.  Need  not  state  the  place  of 
the  larceny.  Com.  v.  SuUitan,  186  Mass.  170.  Not  neoessarj  to  aver  that  any 
consideration  passed  between  the  thief  and  the  receiver.  Hopkiru  v.  People, 
12  Wend.  76.  Not  necessary  that  the  jury  should  find  that  the  goods  were 
stolen  by  the  person  named  as  the  thief  in  the  indictment.  PeapU  v.  GaaweU, 
21  Wend.  86. 

The  prosecution  proved  the  finding  at  the  house  of  the  prisoner  other  goods 
than  those  named  in  the  indictment,  and  there  was  testimony  tending  to  prove 
that  those  other  goods  had  been  stolen  and  received  with  guilty  knowledge. 
The  prisoner  offered  to  show,  by  his  own  testimony,  that  he  purchased  a  part 
of  these  goods  at  L. ,  and  that  he  asked  the  persons  of  whom  he  bought  them 
to  go  and  look  at  and  identify  them.  This  was  objected  to  and  rejected.  Held, 
that  if  the  proof  given  by  the  prosecution  was  competent,  such  testimony  was 
erroneously  rejected;  that  the  prisoner  had  the  right  to  meet  the  evidence 
against  him  by  testimony  tending  to  show  that  he  came  by  the  property  hon- 
estly.    People  V.  Dowling^BA  N.  Y.  479. 

The  mere  finding  of  a  stolen  article  in  possession  of  another  not  enough; 
guilty  knowledge  must  be  shown.     SJiotweWt  Gate,  3  C.  H.  Kec.  95. 

In  People  v.  Bowling^  84  N .  Y.  479,  some  of  the  stolen  property  was  found 
in  the  prisoner's  possession;  he  claimed  that  he  purchased  it,  and  offered  to 
prove  what  was  said  as  to  the  mode  of  obtaining  the  property  at  the  time  of 
the  alleged  purchase,  by  the  men  of  whom  the  alleged  purchase  was  made. 
This  was  objected  to  and  excluded.  Held,  error;  that  while  not  competent  to 
prove  that  the  alleged  vendors  came  by  the  property  in  the  mode  asserted,  it 
was  relevant  and  competent  upon  the  question  of  guilty  knowledge.  Overrul- 
ing Wills  V.  People,  8   Park.  473;  Peoj^  v.  Rando,  id.  835. 

Evidence  that  the  accused  has  frequently  received  similar  articles  of  prop- 
erty, under  like  circumstances,  from  the  same  thief,  stolen  from  the  same 
person  or  place,  knowing  that  they  were  stolen,  is  proper  upon  the  question 
of  guilty  knowledge.  Copperman  v.  People,  56  N.  Y.  591;  Jarvie*  Case,  1  C. 
H.  Rec.  105;  State  v.  Ward,  49  Conn.  429;  Peopls  v.  Shulman,  80  N.  Y.  874, 
note. 

It  is  not  competent  for  the  prosecution  to  show,  for  the  purpose  of  proving 
the  scienter,  that  the  accused  has  received  other  property,  from  other  persons, 
knowing  the  same  to  have  been  stolen.  Coleman  v.  People,  55  N.  Y.  82.  CorUra, 
Com.  V.  Johnson,  12  Crim.  L.  Mag.  641. 

Evidence  of  the  conversations  between  the  parties  upon  the  former  occasions 
is  competent  as  part  of  the  res  gesta,  and  to  show  that  the  former  receipts 
were  with  knowledge.     Copperman  v.  People,  56  N.  Y.  591. 

Where  the  accused  is  a  pawnbroker,  evidence  of  prior  purchases  by  him  of 
similar  stolen  articles  is  not  incompetent,  because  it  establishes  that  the  ac- 
cused was  also  guilty  of  violating  another  statute,  or  an  ordinance  prohibiting 
licensed  pawnbrokers  from  buying  property.  Copperman  v.  People,  56  N.  Y. 
591. 

It  is  not  competent  to  prove  that  defendant's  house  is  a  resort  of  felons,  who 
come  there  to  dispose  of  stolen  property.  People  v.  Pierpont,  1  Wheel.  C.  C. 
139. 

It  may  be  shown,  however,  that  there  is  a  general  understanding  between 
the  tliief  and  the  receiver,  but  not  the  special  act  of  receiving  other  goods  than 
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those  charged  in  the  IndictmeDt.  McNi^Ts  Case,  1  C.  H.  Rec.  8 ;  BeWs  Com, 
6  id.  96;  People  v.  Green,  1  Wheel.  C.  C.  15-3. 

In  MiUer  v.  People,  25  Hun,  473,  the  jury  brought  in  a  verdict  in  writing, 
finding  "the  prisoner  guilty  of  receiving  stolen  goods,  knowing  them  to  be 
stolen."  Ueld,  that  the  verdict  was  a  special  one,  and  could  not  be  enlarged 
by  intendment,  and  that  as  it  did  not  find  that  the  prisoner  received  the  goods 
feloniously,  it  was  not  sufficient  to  sustain  a  conviction. 

A  person  may  be  tried  and  convicted  of  the  offense  of  feloniously  receiving 
and  having  stolen  goods,  either  in  the  county  where  the  prisoner  originally 
received  the  stolen  property  or  in  any  county  in  which  he  afterward  had  it. 
WUU  V.  PeopU,  3  Park.  473;  State  v.  Ward,  49  Conn.  429. 

An  indictment  for  receiving  with  guilty  knowledge  goods  stolen  from  a  rail- 
road train,  may  be  found  and  tried  in  any  county  through  which  the  train 
passed.     Laws  1877,  chap.  167;  People  v.  Douoling,  84  N.  Y,  479. 

§  551.  Averment  and  proof.  —  It  is  not  necessary  to  aver, 
in  an  indictment  for  an  offense  specified  in  the  last  section,  nor 
to  prove  npon  the  trial  thereof,  that  the  principal  who  stole  the 
property  has  been  convicted,  or  is  amenable  to  justice. 

Where  the  evidence  shows  that  defendant  in  conjunction  with  another  per- 
son stole  the  goods,  he  cannot  be  convicted  of  receiving  stolen  goods.  People  v. 
BrUn,  53  Hun,  496;  6  N.  Y.  Cr.  Rep.  160;  Gailher  v.  State,  8  Crim.  L.  Mag.  754. 


CHAPTER  V. 

KXTOETION   AND   OPPRESSION. 

SaonoN  552.  "  Extortion  "  defined. 

553.  What  threats  may  constitute  extortion. 

554.  Punishment  of  extortion  io  certain  cases. 

555.  Compulsion  to  execute  instrument. 

55B,  557.  Oppression  and  extortion  committed  under  color  of  official 

right. 
558.  Blackmail. 
659.  Written  threat. 

560.  Attempts  to  extort  money,  or  property,  by  verbal  threats. 

561.  Unlawful  threat  referring  to  act  of  third  person. 

§552.  ^*  Extortion^'  defined.  —  Extortion  is  the  obtaining 
of  property  from  another,  with  liis  consent,  induced  by  a  wrong- 
ful use  of  force  or  fear,  or  under  color  of  official  right. 

The  procuring  of  money  from  another  induced  by  a  threat  to  contlnae  a 
•*  boycott"  constitutes  extortion.    People  v.  WUeig,  4  N.  Y.  Cr.  Rep.  408. 

The  right  to  take  and  prosecute  an  appeal  is  property.  People  v.  Cadman, 
57  Cal.  562. 


OF  THE  State  of  New  Toek.  289 

§  553.  What  threats  may  conatltate  eztortlaiL  —  Fear, 

Buch  as  will  constitute  extortion,  may  be  induced  by  a  threat: 

1.  To  do  an  unlawful  injury  to  the  person  or  property  of  the 
individual  threatened,  or  to  any  relative  of  his  or  to  any  member 
of  his  family ;  or, 

8.  To  accuse  him,  or  any  relative  of  his,  or  any  member  of  hie 
family,  of  any  crime,  or, 

3.  To  expose,  or  impute  to  liim,  or  any  of  them,  any  defonnity 
or  disgrace;  or, 

4.  To  expose  any  secret  affecting  him  or  any  of  them. 

§  554.  Puniflhinexit  of  extortion  in  certain  cases.  —  A 

person  who  extorts  any  money  or  other  property  from  another, 
under  circumstances  not  amounting  to  robbery,  by  means  of  force 
or  a  threat  mentioned  in  the  last  two  sections,  is  punishable  by 
imprisonment  not  exceeding  five  years. 

§  555.  Oompulslon  to  execute  instrument The  compell- 
ing or  inducing  of  another,  b}'  such  force  or  threat,  to  make,  sub- 
scribe, seal,  execute,  alter  or  destroy  (^ny  valuable  security,  or  in- 
strument or  writing  affecting,  or  intended  to  affect,  any  cause  of 
action  or  defense,  or  any  property,  is  an  extortion  of  property 
within  the  last  two  sections. 

§  556.  Extortion    committed   under   color  of  official 

right.  —  A  public  officer,  or  a  person  pretending  to  be  such, 

who,  nnlawfully  and  maliciously,  under  pretense  or  color  of 
official  authority, 

1.  Arrests  another,  or  detains  him  against  his  will ;  qr, 

2.  Seizes  or  levies  upon  another's  property  ;  or, 

3.  Dispossesses  another  of  any  lands  or  tenements ;  or, 

4.  Does  any  other  act  whereby  another  person  is  injured  in  his 
person,  property  or  rights ; 

Commits  oppression,  and  is  guilty  of  a  misdemeanor. 

§  557.  Extortion  committed  under  color  of  official 
right  —  A  public  officer  who  asks  or  receives,  or  agrees  to 
receive,  a  fee  or  other  compensation  for  his  official  service,  either, 

1.  In  excess  of  the  fee  or  compensation  allowed  to  him  by 
statute  therefor ;  or, 
37 
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2.  Where  no  fee  or  compensation  is  allowed  to  him  by  statute 
therefor ; 

Commits  extortion,  and  is  guilty  of  a  misdemeanor. 

§  558.  Blackinall.  —  A  person  who,  knowing  the  contents 
thereof,  and  with  intent,  by  means  thereof,  to  extort  or  gain  any 
money  or  other  property,  or  to  do,  abet,  or  procure  any  illegal  or 
wrongful  act,  sends,  delivera,  or  in  any  manner  causes  to  be  for- 
warded or  received,  or  makes  and  parts  with  for  the  purpose  that 
there  may  be  sent  or  delivered,  any  letter  or  writing,  threatening, 

1.  To  accuse  any  person  of  a  crime ;  or, 

2.  To  do  any  injury  to  any  person  or  to  any  property ;  or, 

3.  To  publish  or  connive  at  publishing  any  libel ;  or, 

4.  To  expose  or  impute  to  any  person  any  deformity  or  disgrace ; 
Is  punishable  by  imprisonment  for  not  more  than  five  years. 

See  People  v.  GfiUian,  50  Hun,  37.  *'  Blackmail"  is  synonymous  with  "  ex- 
tortion."   EdHoU  V.  Brooks,  17  Abb.  Pr.  226. 

It  is  not  necessary  to  show  that  the  threat  was  against  the  person  to  whom 
the  letter  was  directed,  or  that  the  writer  was  the  one  threatening  to  do  the 
wrongful  act.  The  offense  may  be  committed  by  sending  a  letter  conveying  a 
threat  to  some  other  person,  providing  it  is  sent  for  the  unlawful  purpose 
mentioned  in  this  section.  People  v.  Thompson,  97  N.  Y.  818;  2  N.  T.  Cr. 
Rep.  620. 

A  false  accusation  in  writing  of  an  act  involving  moral  turpitude  known  by 
the  party  making  it  to  be  false,  accompanied  with  a  suggestion  that  legal  pro- 
ceedings will  be  taken  unless  the  person  against  whom  it  is  made  purchase 
silence,  may  be  a  threat  within  this  section,  although  in  form  the  accused  is 
simply  called  upon  to  render  satisfaction  for  that  which,  if  the  charge  was 
true,  would  entitle  the  accuser  to  pecuniary  compensation.  The  indictment 
charged  that  defendant,  well  knowing  the  contents,  and  with  intent  to  extort 
money,  did  feloniously  send  and  cause  to  be  forwarded  to  and  received  by  the 
prosecutor,  a  letter  which,  after  stating  that  the  writer  had  been  informed  by 
A.  that  there  had  been  sexual  intercourse  between  her  and  the  prosecutor, 
concluded  as  follows  :  *'  I  suppose  you  are  aware  that  under  these  conditions 
you  are  liable  for  the  support  of  the  child  and  the  mother's  expenses  during 
her  sickness  ?  Are  you  willing  to  make  suitable  provisions  for  said  liability 
and  thereby  avoid  publicity,  or  will  it  be  necessary  to  take  legal  steps  in  the 
matter?"  The  record  stated  that  the  people  introduced  evidence  tending  to 
prove  the  acts  charged.  Held,  that  the  evidence  not  appearing  in  the  gecord, 
it  would  be  assumed  that  the  jury  were  justified  in  finding  that  defendant 
knowingly  sent  the  letter  for  the  purpose  of  extortion,  and  that  the  conviction 
should  be  affirmed.  People  v.  Wightman,  104  N.  Y.  598;  affirming  43  Han, 
858. 


OF  THE  State  of  New  York.  291 

§  559.  Written  threat. —  A  person  who.  knowing  the  con- 
tents thereof,  sends,  delivers,  or  in  any  manner  causes  to  be  sent 
or  received,  any  letter  or  other  writing,  threatening  to  do  anj 
unlawful  injnry  to  the  person  or  nroj)erty  of  another,  or  any  per- 
son who  shall  knowingly  send  or  oeliver  or  shall  make  and  for  the 
purpose  of  being  delivered  or  sent,  shall  part  with  the  possession 
of  any  letter,  postal  card  or  writing  with  or  without  a  name  sub- 
scribed thereto  or  si^rned  with  a  fictitious  name  or  with  any  letter, 
mark  or  other  designation,  with  intent  thereby  to  cause  annoy- 
ance to  any  person,  is  guilty  of  misdemeanor. 

It  is  a  crime  to  send  or  deliver  a  letter  containing  a  threat  made  for  the  pur- 
pose of  indacinff  an  appellant  to  dismiss  an  appeal,  and  it  matters  not  whether 
the  letter  be  subscribed  or  not.     People  v.  Cadman,  57  Cal.  5^. 

Where  an  indictment  was  found  for  sending  a  threatening  letter,  with  the 
intent  to  extort  money,  and  the  indictment  charged  that  the  defendant  *'  feloni'- 
oaslj,  knowingly  and  unlawfully,  did  send  to  one  A.  a  certain  letter  and  paper 
writing,  with  intent  to  extort  and  gain  from  him,  the  said  A.,  a  large  sum  of 
money,"  etc..  held,  that  the  language  sufficiently  imported  that  it  was  A.'s 
property  defendant  intended  to  extort,  and  that  it  was  not  necessary  that  the 
words  *'  belonging  to  said  A."  should  be  added.     Biggs  v.  People,  8  Barb.  547. 

The  failure  to  add  the  words  "  belonging  to  said  A."  is  a  formal  defect,  and 
may  be  dittregarded,  because  it  does  not  in  any  respect  tend  to  the  prejudice 
of  the  defendant.     Biggs  v.  People,  8  Barb.  547. 

A  charge  of  an  intent  to  extort  and  gain  money  from  A.  necessarily  implies 
that  it  is  A.'8  property  that  is  intended.     Biggs  v.  People,  8  Barb.  547. 

8  560.  Attempts  to  extort  moneyi  or  property,  by  ver- 
bal threats. —  A  person  who,  under  circnmstances  not  amonnt- 
ing  to  robbery,  or  an  attempt  at  robbery,  with  intent  to  extort  or 
Uain  any  money  or  other  property,  verbally  makes  ench  a  threat 
:as  would  he  criminal  under  either  of  the  foregoing  sections  of 
ithis  chapter,  if  made  or  communicated  in  writing,  is  guilty  of  a 
misdemeanor. 

§  561.  TJnlawfiil  threat  referring  to  act  of  third  person. 

It  is  immaterial  whether  a  threat,  made  as  specified  in  this  chap- 
ter, is  of  things  to  be  done  or  omitted  by  the  offender,  or  by  any 
other  person. 


CHAPTER  VI. 

FALSE   PERSONATION,  AND  CHEATS. 

flwnON  562.  Falsely  personating  another. 
668.  Limitations  as  to  indictments. 
664.  Receiving  property  in  false  character. 
666.  Personating  officers,  firemen,  and  other  persona. 

666.  Obtaining  property  by  false  pretenses. 

667.  Obtaining  property  for  charitable  purposes. 
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Section  568.  Obtaining  negotiable  evidences  of  debt  by  false  pretenses, 
609.  Using  false  check  or  order  for  payment  of  mon^. 

670.  Obtaining  employment,  etc. 

671.  Secreting  personal  property. 

572.  Pawning,  etc.,  borrowed  property, 

578.  PersonatiDg  beneficiary  of  entrance  ticket* 

574.  Mock  auctions. 

§  562.  Falsely  personating  another.  —  A  person  who 
falsely  personates  another,  and,  in  such  assumed  character, 

1.  Marries  or  pretends  to  marry,  or  to  sustain  the  marriage 
relation  towards  another,  witli  or  without  the  connivance  of  the 
Utter;  or, 

2.  Becomes  bail  or  surety  for  a  party  in  an  action  or  special 
proceeding,  civil  or  criminal,  before  a  court  or  officer  authorized 
to  take  such  bail  or  surety ;  or, 

3.  Confesses  a  judgment ;  or, 

4.  Subscribes,  verifies,  publishes,  acknowledges,  or  proves  a 
written  instrument,  which  by  law  may  be  recorded,  with  intent 
tliat  the  same  may  be  delivered  or  used  as  true  ;  or, 

5.  Does  any  other  act,  in  the  course  of  any  action  or  proceed- 
ing, whereby,  if  it  were  done  by  the  person  falsely  personated, 
such  person  might  in  any  event  become  liable  to  an  action  or 
special  proceeding,  civil  or  criminal,  or  to  pay  a  sum  of  money, 
or  to  incur  a  charge,  forfeiture,  or  penalty,  or  whereby  any  benefit 
might  accrue  to  the  offender,  or  to  another  person ; 

Is  punishable  by  imprisonment  in  a  state  prison  for  not  more 
than  ten  years. 

§  563.  liimitations  as  to  indictments.  —  An  indictment 
cannot  be  found,  for  the  crime  specified  in  subdivision  first  of  the 
last  section,  except  upon  the  complaint  of  the  person  injured,  if 
there  be  any  such  person  living,  and  within  two  years  after  the 
perpetration  of  the  crime. 

§  564.  Receiving  property  in  false  character. — A  person 
who  falsely  personates  another,  or  the  officer  or  agent  of  any 
legally  organized  or  incorporated  society  or  institution,  or  falselv 
represents  himself  to  be  such  an  officer  or  agent,  and  in  such 
assumed  character  receives  any  money  or  property,  knowing  that 
it  is  intended  to  be  delivered  to  the  individual  or  society  or  insti- 
tution, or  its  officers  or  agents  so  personated,  or  whose  officer, 
or  agent  he  falsely  claims  to  be,  with  the  intent  to  convert  the 
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same  to  his  own  use,  or  to  that  of  another  person  wno  is  not 
entitled  thereto,  is  punishable  in  the  same  manner  and  to  the  same 
extent,  as  for  larceny  of  the  money  or  property  so  received. 

Amended,  Laws  1899,  chap.  827,  taking  effect  Sept.  1,  1899. 

§  565.  Panonating  officers,  firemen,  and  other  per- 
■ons.  —  A  person,  who  falsely  personates  a  public  officer,  civil  or 
military,  or  a  policeman,  or  a  private  individual  having  special 
authority  by  law  to  perform  an  act  affecting  the  rights  or  interests 
of  another,  or  who  assumes,  without  authority,  any  uniform  or 
badge  by  which  such  an  officer  or  person  is  lawfully  distin- 
guished, and  in  such  assumed  character  does  an  act,  purporting 
to  be  an  official,  whereby  another  is  injured  or  defrauded,  is 
guilty  of  a  misdemeanor. 

Personating  a  police  officer  in  making  an  arrest  or  threatening  so  to  do. 
McCord  V.  People,  46  N.  Y.  470;  People  v.  Stetson,  4  Barb.  151. 

A  port  warden  of  another  state  holding  himself  out  as  port  warden  in  this 
state  punishable  under  this  section.     Curlin  v.  People^  26  Hun,  564. 

§  566.  Obtaining  signature  by  fcdse  pretenses. —  A 

person,  who,  with  intent  to  qheat  or  defraud  another,  designedly, 
by  color  or  aid  of  a  false  token  or  writing,  or  other  false  pretense, 
obtains  the  signature  of  any  person  to  a  written  instrument,  is 
punishable  by  imprisonment  in  a  state  prison  for  not  more  than 
three  3^ear8,  or  in  a  county  jail  for  not  more  than  one 
year,  or  by  a  fine  of  not  more  than  three  times  the  value  of 
the  money  or  property  affected  or  obtained  thereby,  or  by  both 
such  tine  and  imprisonment. 

Bee  §§  528,  529,  544,  anU. 

The  intent  to  cheat  and  defraud  is  an  essential  element  in  the  offense  of  ob- 
taining the  signature  of  a  person  to  a  deed  hj  false  pretenses.  Brouni  v.  PeopU, 
16  Hun,  535;  Tlieranon  v.  People,  20  id.  55;  82  N.  Y.  288.  See,  also,  LesHT 
V.  People,  12  Hun,  670;  Bex  v.  Jackson,  3  Camp.  370;  Rex  v.  Parker,  3  C.  & 
P.  82.'. 

•  §  566 A.  False  pedigree  ol  animals. —  Every  person  who 
by  any  false  pretense  shall  obtain  from  any  clnb,  association,  so- 
ciety or  company  for  improving  the  breed  of  cattle,  horses,  sheep, 
swine  and  other  domestic  animals,  the  registration  of  any  animal 
in  the  herd  register  or  other  register  of  any  such  club,  association, 
society  or  company,  or  a  transfer  of  any  snch  registration,  and 
every  person  who  shall  knowingly  give  a  false  pedigree  of  any 
anitnal,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  cor 
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victioii  thei*eof  shall  be  punished  by  imprisonment  in  a  coanty 
jail  for  a  term  not  exceeding  one  year,  or  by  a  tine  not  exceeding 
one  thousand  dollars,  or  by  both  such  tine  and  imprisonment. 

§  567.  Obtaining  property  for  charitable  purposes. — 

A  person,  who  willfully,  by  color  or  aid  of  any  false  token  or 
writing,  or  other  false  pretense,  obtains  the  signature  of  any  person 
to  any  written  instrument,  or  any  money  or  property,  for  any 
alleged  or  pretended  charitable  or  benevolent  purpose,  is  punish- 
able by  imprisonment  for  not  less  than  one  nor  more  than  three 
years,  or  by  a  fine  to  an  amount  not  exceeding  the  value  of  the 
money  or  property  obtained,  or  by  both. 
See  People  v.  Glough,  17  Wend.  351. 

§  568.  Obtaining  negotiable  evidence  of  debt  by  talae 
pretenses.  —  If  the  false  token,  by  which  money  or  property  is 
obtained  in  violation  of  sections  five  hundred  and  sixty-six  and 
five  hundred  and  sixty-seven,  is  a  promissory  note  or  other 
negotiable  evidence  of  debt  purporting  to  be  issued  by  or  under 
the  authority  of  any  banking  company  or  corporation  not  in 
existence,  the  person  guilty  of  such  cheat  is  punishable  by  imprison- 
ment in  a  state  prison  not  exceeding  seven  years,  instead  of  by 
the  punishment  prescribed  by  those  sections. 
See  People  v.  Rynders^  12  Wend.  425. 


§  569.  Using  false  cheque  or  order  for  payment  of 
money.  — The  use,  of  a  matured  cheque,  or  other  crder  for  the 
payment  of  money,  as  a  means  of  obtaining  a  signature,  or 
money  or  property,  such  as  is  specified  in  sections  five  hundred 
and  sixty-six  and  tive  hundred  and  sixty-seven,  by  a  person  who 
knows  that  the  drawer  thereof  is  not  entitled  to  draw  for  the 
sum  specified  therein,  upon  the  drawee,  is  the  use  of  a  false 
token  within  the  meaning  of  those  sections,  although  no  repre- 
sentation is  made  in  respect  thereto. 

See  g  529,  ante;  People  v.  ClemerUn,  43  Hun,  289;  5  N.  Y.  Cr.  Rep.  280. 

Obtaining  money  on  a  post-dated  check  drawn  by  one  who  never  had  an  ac- 
count in  a  bank  and  who  could  not  be  found,  is  within  the  statute.  Lesser  ▼. 
PeopHe,  12  Hun,  663;  73  N.  T.  78;  Footev.  People,  17  Hun,  218.  CoiUra,  see 
Van  PeU's  Case,  1  C.  H.  Rec.  138. 

An  attempt  to  obtain  money  from  a  bank  by  means  of  a  forged  letter  trans- 
mitting a  certificate  of  deposit,  is  within  the  statute.  People  v.  Ward,  15 
Wend.  231.  See,  also,  Conger's  Case,  4  C.  H.  Rec.  65;  People  v.  Tompkins, 
1  Park.  224. 
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§  570.  Obtaining  emplojrment,  etc A  person  wlio  ob- 
tains emplojnient,  or  appointment  to  any  office  or  place  of  trust 
by  color  or  aid  of  any  false  or  forged  letter  or  certificate  of  rec- 
ommendation, or  of  aoy  false  statement  in  writing  as  to  his  name, 
residence,  previous  employment  or  qualification,  or  any  person 
who  sliall  willfully  and  intentionally  fraudulently  represent  him- 
self or  herself  to  be  a  deaf  and  dumb  person  in  order  to  collect, 
receive  or  otherwise  obtain  moneys,  food,  clothing  or  any  thing 
of  value  whatsoever,  is  guilty  of  a  misdemeanor. 

§571.  Secreting  personcd  property — A  person  who, 
having  theretofore  executed  a  mortgage  of  personal  property,  or 
any  instrument  intended  to  operate  as  such,  sells,  assigns,  ex- 
changes, secretes  or  otherwise  disposes  of  any  part  of  the  property^ 
upon  which.the  mortgage  or  other  instrument  is  at  the  time  a 
lien,  with  intent  thereby  to  defraud  the  mortgagee,  or  a  purchaser 
thereof,  is  guilty  of  a  misdemeanor. 

See  People,  ex  rel.  Stokes,  v.  Rueley,  38  Hun,  281;  4  N.  Y.  Cr.  Rep.  110;  Vam 
T.  Middlebrook,  8  N.  Y.  State  Rep.  277. 

Permission  to  sell  is  a  defense.     MUlechamp  v.  People,  14  Week.  Dig.  452. 

Not  so,  however,  where  the  mortgagor  was  to  turn  over  the  price  to  the 
mortgagee.     Id. 

§  572.  Fawning,  etc.,  borrowed  property A  person 

who,  without  the  consent  of  tlie  owner  thereof,  sells,  pledges, 
pawns,  or  otherwise  disposes  of  any  property  which  he  has  bor- 
rowed or  hired  from  the  owner,  is  guilty  of  a  misdemeanor ;  but 
this  section  does  not  apply  to  a  person  leasing  or  lending  property, 
for  a  time  not  exceeding  that  for  which  the  same  was  leased  or 
lent  to  himself.     [4«  amended;  in  efect  May  18,  1892. 

8ee  §  355,  ante. 

§  573.  Personating  beneficiary  of  entrance  ticket. — 

A  person  who,  with  intent  to  wrongfully  convert  to  his  own  use 
the  benefits  secured  by  any  ticket,  contract,  or  other  paper  or 
writing,  appearing  upon  its  face  not  negotiable,  and  which  entitles 
or  pnrports  to  entitle  the  person  whose  name  appears  therein, 
to  entrance  upon  the  grounds  or  premises  of  a  membership  cor- 
poration, or  being  thereupon,  to  remain  upon  such  gronnds  or 
premises,  falsely  personates  or  attempts  to  so  personate  any  in- 
dividual named  in  such  ticket,  contract  or  other  paper  or  writing, 
as  the  grantee  or  beneficiary  thereof,  is  guilty  of  a  misdemeanor. 
[As  amended ;  in  effect  May  IS,  1892. 
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§  574.  Mock  auctions. —  A  person  who  obtains  money  or 
property  from  another,  or  obtains  the  signature  of  another  to  any 
writing,  the  false  making  of  which  would  be  forgery,  by  means 
of  any  false  or  fraudulent  sale  of  property  or  pretended  property 
by  auction,  or  by  any  of  the  practices  known  as  mock  auctions, 
is  punishable  by  imprisonment  in  a  state  prison  not  exceeding 
three  years,  or  in  the  county  jail  not  exceeding  one  year,  or  by  a 
fine  not  exceeding  one  thousand  dollars,  or  by  both  such  fine  and 
imprisonment;  and  in  addition  thereto  he  forfeits  any  license  he 
may  hold  to  act  as  an  auctioneer,  and  is  forever  disqualified  frona 
receiving  a  license  to  act  as  auctioneer  within  this  state. 

See  §  443,  ante. 


CHAPTER  VII. 

FKAUDULENTLY  FnTING   OUT  AND  DE8TK0YING  TESSELB. 

Sbctiok  575.  Person  wUlfally  destroying  vessel,  etc. 

576.  Fitting  out  or  lading  any  vessel,  with  intent  to  wreck  the  BBXDfw 

577.  Making  false  manifest,  etc. 

§  575.  Person  willfully  destroying  vessel,  etc. —  A  per« 
son  who  wrecks,  burns,  sinks,  scuttles,  or  otherwise  injures  or 
destroys  a  vessel,  or  the  cargo  of  a  vessel,  or  willfully  permits 
the  same  to  be  wrecked,  burned,  sunk,  scuttled,  or  otherwise 
injured  or  destroyed,  with  intent  to  prejudice  or  defraud  an 
insurer  or  any  other  person,  is  punishable  by  imprisonment  for 
not  more  than  live  years. 

§  576.  Fitting  out  or  lading  any  vessel  with  intent  to 
wreck  the  same. —  A  person  who  lits  out  any  vessel,  or  who 
lades  any  cargo  on  board  of  a  vessel,  who  with  intent  to  permit  or 
cause  the  same  to  be  wrecked,  sunk  or  otherwise  injured  or 
destroyed,  or  thereby  to  defraud  or  prejudice  an  insurer  or 
another  person,  is  punishable  by  imprisonment  in  the  state  prison 
not  exceeding  ten  years.     [Amended^'  in  effect  May  17,  1892. 

§  577.  Making  false  manifest,  etc. —  A  person,  guilty  of 
preparing,  making  or  subscribing,  a  false  or  fraudulent  manifest, 
invoice,  bill  of  lading,  ship's  register  or  protest,  with  intent  to 
defraud  another,  is  punishable  by  imprisonment  in  a  state  prison 
not  exceeding  three  years,  or  by  a  fine  not  exceeding  one  thousand 
dollars,  or  both. 
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CHAPTER  VIII* 

tfiaOONDUOT  AND   FrACIDS   IN    RELATION  TO    InSCIRANCB  CORPORA- 
TIONS, Associations  and  Societies. 

Sbotion  577a.  False  statements  in  application  for  membership. 

577b.  Discriminations  and  rebates  by  life  insurance  corporations  pro- 
hibited. 

577c.  Acting  as  agent  of  life  insurance  corporation  without  certificate 
of  authority. 

677d.  Fire  insurance  corporations  to  use  standard  policy  only. 

577e.  Overcharges  by  marine  insurance  agents. 

677f.  Misconduct  of  officers  and  agents  of  corporations  for  the  insur- 
ance of  domestic  animals. 

577g.  Transfers  to  and  reinsurance  of  risks  in  unauthorized  foreign 
corporations  prohibited  to  co-operative  associations. 

577h.  Misconduct  of  officers  and  agents  of  co-operative  insurance 
companies. 

5771.  Acts  of  agents  of  fire  or  marine  insurance  corporations  organ- 
ized in  other  countries,  after  revocation  of  certificate. 

577j.  Acting  for  foreign  insurance  corporation  which  has  not  desig- 
nated superintendent  of  insurance  as  attorney. 

578.  Destroying  property  insured. 

579.  Presenting  false  proof  of  loss  in  support  of  claim  upon  policy 

of  Insurance. 

§  S77a.  False  statements  in  applications  for  member- 
ship.— Any  applicant,  officer,  ai^ent,  solicitor,  examining  physi- 
cian, surgeon  or  other  person,  who  knowingly  or  willfully  makes 
any  false  or  fraudulent  statements  or  representations  in  or  with 
reference  to  any  application  for  membership  or  reinstatement  or 
any  other  documentary  or  other  proof  for  the  purpose  of  obtain- 
ing or  reinstating  membership  in  or  benefit  from  any  fraternal 
beneficiary  society,  order  or  association,  any  corporation,  associa- 
tion or  society  transacting  the  business  of  life  or  casualty  insur- 
ance or  both,  upon  the  co-operative  or  assessment  [)lan,  or  a  cor- 
poration for  the  insurance  of  domestic  animals,  is  guilty  of  a  mis- 
demeanor. 

In  eflfect.  as  amended,  Oct.  1.  1893;  Laws  1893.  eh.  692. 


§  577b.  Discriminations  and  rebates  by  life  insurance 
corporations  prohibited.  —Any  life  insurance  corporation 
doing  business  in  this  state,  or  any  oflScer  or  agent  thereof,  who, 

1.  Makes  any  discrimination  in  favor  of  individuals  of  the  same 
class  or  of  the  same  expoctaticm  of  life  either  in  the  amount  of 

*  With  the  exception  of  w>ctioo8  578  anil  579  the  whole  of  thi»  chapter  was  added  by 
Laws  1892,  chapter  602;  in  effect  May  18,  189^. 
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the  premiam  charged  or  in  any  return  of  premiums,  dividends  oi 
other  advantages,  or 

2.  Makes  any  contract  for  insurance  or  agreement  as  to  such 
contract  other  than  that  which  is  plainly  expressed  in  the  policy 
issued,  or 

3.  Pays  or  allows,  or  oflfers  to  pay  or  allow  as  an  inducement 
to  any  person  to  insure,  any  rebate  or  premium,  or  any  special 
favor  or  advantage  whatever,  in  the  dividends  to  accrue  thereon 
or  any  inducement  whatever  not  specified  in  the  policy,  or 

4.  Makes  any  distinction  or  discrimination  between  white  per- 
sons and  colored  persons,  wholly  or  partially  of  African  descent, 
as  to  the  premiums  or  rate3  charged  for  policies  upon  the  lives  of 
such  persons,  or  in  any  other  manner  whatever;  or  demands  or 
requires  a  greater  premium  from  such  colored  persons  than  is  at 
that  time  required  by  such  company  from  while  persons  of  the 
same  age,  sex,  general  condition  of  health  and  prospect  of  longevity ; 
or  makes  or  requires  any  rebate,  diminution  or  discount  upon  the 
amount  to  be  paid  on  such  policy  in  case  of  the  death  of  such 
colored  persons  insured,  or  inserts  in  the  policy  any  condition,  or 
makes  any  stipulation  whereby  such  person  insured  shall  bind 
himself,  or  his  heirs,  executors,  administratoi's  and  assigns  to  accept 
any  sum  less  than  the  full  value  or  amount  of  such  policy  in  case 
of  a  claim  accruing  thereon  by  reason  of  the  death  of  such  person 
insured,  other  than  such  as  are  im]x>sed  upon  white  persons  in 
similar  cases,  is  guilty  of  a  misdemeanor. 

§  577c.  Acting  as  agent  of  life  insurance  corporation 
without  certificate  of  autliority. — Any  person  acting  as 
agent,  sub-agent  or  broker  of  a  life  insurance  corporation  doing 
business  in  this  state,  except  as  agent  operating  solely  on  the 
weekly  payment  plan  of  insurance,  who  solicits  or  procures  ap- 
plications for  insurance  without  firet  procuring  a  certificate  of 
authority  from 'the  superintendent  of  insurance,  is  guilty  of  a 
misdemeanor. 

§  577d.  Fire  insurance  corporations  to  use  standard 
policy  only. — Any  fire  insurance  corporation,  or  any  officer  or 
agent  thereof,  who  makes,  issues,  delivers,  or  oflfers  to  deliver  any 
policy  of  insurance  on  property  in  this  state,  which  does  not  conform 
in  all  particulars  as  to  blanks,  size  of  type,  context,  provisions,  agree- 
ments and  conditions  with  the  printed  form  or*  contract  of*  policy 
tiled  in  the  oflice  of  the  secretary  of  state,  known  and  designated 
as  the  '^  Standard  fire  insurance  policy  of  the  state  of  New  i  ork," 
except  as  to  such  exceptions  as  are  specially  provided  and  allowed 
by  law,  is  guilty  of  a  misdemeanor,  punishable  by  a  fine  of  not 
less  than  twenty-five  nor  more  than  one  hundred  dollars  for  the 
first  offense,  and  of  not  less  than  one  hundred  or  more  than  two 

hundred  and  fifty  dollars  for  each  sul>se<[uent  offense. 

'■  ■'    '  ■  —       — ^— ^ 

*  So  lu  orlglual. 
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§  577e.  Over-charges  by  marine  insurance  agents.— Any 

agent,  shipper  or  other  person,  rcpresentinjg^  or  acting  for  a  marine 
insurance  corporation  doing  business  in  this  state;*  who, 

1.  Charges  or  receives,  directly  or  indirectly  from  any  person 
for  insurance  of  any  property  in  transit  apon  the  canals  of  the 
state,  any  greater  sum  than  the  regular  rates  of  premium  fixed 
by  the  corporation  for  the  insurance  of  such  property ;  or, 

2.  Demands  or  receives  upon  any  policy  of  insurance  issued 
upon  any  such  property,  for  the  business  of  obtaining  such  insur- 
ance, a  sum  of  money,  as  compensation  or  remuneration  by  way 
of  salary,  commission  or  in  any  other  capacity,  which  inchides  in 
any  case,  over  fifteen  per  centum  of  the  premium,  is  guilty  of  a 
misdemeanor. 

§  577f .  Misconduct  of  officers  and  agents  of  corpora- 
tions for  the  insurance  of  domestic  animals.— Any  officer 
or  agent  of  a  corporation  organized  for  the  insurance  of  domestic 
animals  who, 

1.  Refuses  to  make  any  report  or  perform  any  duty  required 
by  law ;  or, 

2.  Intentionally  makes  any  false  or  fraudulent  statement  or 
report, 

Is  guilty  of  a  misdemeanor  punishable  by  a  fine  of  not  less  than 
one  hundred  or  more  than  five  hundred  dollars. 

§  577g.  Transfers  to  and  reinsurance  of  risks  in  unau- 
thorized foreign  corporations  prohibited  to  co-opera- 
tive associations. — Any  officer,  manager,  director  or  agent  of  a 
casualty  insurance  corporation  upon  the  co  operative  or  assessment 
plan,  organized  under  the  laws  of  this  state,  who  transfers  its  risks 
or  assets  or  any  part  thereof  to  or  reinsures  its  risks  or  any  part 
thereof,  in  any  insurance  corporation  or  association  of  another  state 
or  country  which  is  not,  at  the  time  of  such  transfer  or  reinsurance 
authorized  by  law  to  do  insurance  business  in  this  state,  is  guilty 
of  a  misdemeanor. 

§  577h.  Misconduct  of  officers  and  agents  of  co-oper- 
ative insurance  companies. — Any  officer,  agent  or  represent- 
ative of  a  corporation,  association,  or  society  doing  a  life  or  casualty 
insurance  business  or  both,  upon  the  co-operative  or  assessment 
plan,  who, 

1.  Neglects  or  refuses  to  perform  any  duty  required  of  him  by 
law;  or, 

2.  Intentionally  makes  any  false  or  fraudulent  statement  or  re- 
port; or. 
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3.  Refuses  to  permit  the  eapcrintendent  of  insurance  or  anj 
examiner  duly  authorized  by  him  for  the  purpose,  to  make  an  ex- 
amination of  the  condition  and  business,  books,  papers  and 
vouchers  of  any  such  corporation,  association  or  society  ;   or, 

4.  Thirty  days  after  any  such  corporation  has  been  notified  by 
the  superintendent  of  insurance  to  designate  some  person  residing 
in  the  same  city,  village  or  town  where  the  principal  business  office 
within  the  state  of  such  corporation  is  located,  as  a  person  upon 
whom  service  of  legal  process  and  papers  may  be  made,  as  pro- 
vided by  law,  collects  any  money  or  issues  any  certificate  in  carry- 
ing on  such  business,  during  the  faihire  of  such  corporation  to 
designate  such  person  ;  or, 

6.  Being  within  this  state  the  agent  or  representative  of  any 
Bnch  corporation,  associ.ition  or  society,  which  has  neglected  or  re- 
fused to  comply  with  any  duty  imposed  upon  it  by  law,  or  which 
has  failed  or  ne«^leetcJ  to  procure  from  the  superintendent  of  in- 
surance the  certificate  of  authority  to  transact  business  within  this 
state  as  provided  by  law,  acts  as  such  agent,  during  such  period 
of  default. 

Is  guilty  of  a  misdemeanor. 

§  577i.  Acts  of  agents  of  fire  or  marine  insurance  cor- 
poration, organized  in  other  countries,  after  revocation 
of  certificate. — Any  agent  of  a  tire  or  marine  insurance  corpora- 
tion, incorporated  by  or  existing  under  the  government  or  laws  of 
another  country  than  the  United  States,  and  doing  business  in  this 
state,  who  issues  any  new  policy  of  insurance  after  having  been 
notified  by  the  superintendent  of  insurance  that  the  certificate  of 
such  corporation  to  do  business  within  this  state  has  been  revoked, 
is  guilty  of  a  misdemeanor. 

§  577j.  Acting  for  foreign  insurance  corporation  which 
has  not  designated  superintendent  of  insurance  as  at- 
torney.— Any  person  acting  for  himself  or  for  others  not  liaviug 
been  specially  licensed,  as  provided  by  law,  by  the  superintendent  of 
insurance,  who  Folicits  or  procures,  or  aids  in  the  solicitation  or  pro- 
curement of  policies  or  certificates  of  insurance  from,  or  adjusts 
losses  or  in  any  manner  aids  the  transaction  of  any  business  for,  any 
foreign  insurance  corporation,  which  has  not  executed  and  died  in 
the  office  of  the  superintendent  of  insurance,  a  written  appoirtment 
of  the  superintendent  to  be  the  true  and  lawful  attorney  of  such 
corporation  in  and  for  this  state,  upon  whom  all  lawful  process  in 
any  action  or  proceeding  against  the  corporation  may  be  served, 
is  guilty  of  a  misdemeanor. 
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^  678.  DeBtroyiBg  property  insured.  —  A  persou  who,  with 
intent  to  defraud  or  prejudice  the  insarer  thereof,  wiUf  ally  bums, 
or  in  any  manner  injures  or  destroys  property  not  included  or 
described  in  section  five  hundred  and  seventy-five,  which  is  insured 
at  the  time  against  loss  or  damage  by  fire  or  by  any  other  casualty, 
under  such  circumstances  that  the  offense  is  not  arson  in  any  of 
its  degrees,  is  punishable  by  imprisonment  for  not  more  than  five 
years,  or  by  a  fine  of  not  more  than  five  hundred  dollars,  or  by 
both  such  fine  and  imprisonment. 

§  579.  Presenting  false  proofs  of  loss  in  support  of 
olaim  upon  policy  of  insurance.—  A  persou  who  knowing  it 
to  be  snchy  either  presents  or  causes  to  be  presented  a  false  or 
fraudulent  claim,  or  any  proof  in  support  of  such  a  claim,  for  the 
payment  of  a  loss  upon  a  contract  of  insurance ;  or, 

Prepares,  makes  or  subscribes  a  false  or  fraudulent  account, 
certificate,  afiidavit  of  proof  of  loss,  or  other  document  or  writ- 
ing, with  intent  that  the  same  may  be  presented  or  used  in  sup- 
port of  such  a  claim. 

Is  punishable  by  imprisonment  for  not  more  than  five  years,  oi 
by  a  fine  of  not  more  than  five  hundi*ed  dollars,  or  by  both  snoh 
fine  and  imprisonment. 


CHAPTER  IX. 

false   weights   and  MBASUBB8. 

BsOTiON  580.  Using  false  weights,  measures,  etc. 

581.  Keeping  false  weights. 

582.  False  weights  and  measures  authorized  to  be  seized. 

588.  May  be  tested  by  committing  magistrate,  and  destroyed   or 

delivered  to  district  attorney. 
684.  Shall  be  destroyed  after  conviction  of  offender. 
585.  Stamping  false  weight  or  tare  on  casks  or  packages. 
585a. Violations  of  regulations  for  sale  of  baled  hay  and  straw. 

§  580.  TJsiiig  false  weights,  measures^  etc.  —  A  person 
who  injures  or  defrauds  another  by  using,  with  knowledge  that 
the  same  is  false,  a  false  weight,  measure,  or  other  apparatus,  for 
determining  the  quautity  of  any  commodity,  or  article  of  mer- 
chandise, or  by  knowingly  delivering  less  than  the  quantity  he 
represents,  is  guilty  of  a  misdemeanor. 
38 
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§  581.  Keeping  false  weights.  — A  person  who  retains  m 
bis  possession  any  weight  or  measure,  knowing  it  to  be  false,  nn« 
less  it  appears  beyond  a  reasonable  doubt  that  it  was  so  retained 
without  intent  to  use  it,  or  permit  it  to  be  used  in  violation  of 
the  last  section,  is  guilty  of  a  misdemeanor. 

§  582.  False  weights  and  measures  authorized  to  be 

seized.  —  A  person  who  is  authorized  or  enjoined  by  law  to 
arrest  another  person  for  a  violation  of  the  last  two  sections,  is 
equally  authorized  and  enjoined  to  seize  any  false  weights  or 
measures  found  in  the  possession  of  the  person  so  arrested,  and 
to  deliver  the  same  to  the  magistrate  before  whom  the  person  so 
arrested  is  required  to  be  taken. 

§  583.  May  be  tested  by  committing  magistrate^  and 
destroyed  or  delivered  to  district  attorney.  —  The  magis- 
trate to  whom  any  weight  or  measure  is  delivered  pursuant  to  the 
last  section,  must  upon  the  examination  of  ,|te  defendant,  or  if 
the  examination  is  delayed  or  prevented,  without  awaiting  such 
examination,  cause  the  same  to  be  tested  by  comparison  with 
standards  conformable  to  law ;  and  if  he  finds  it  to  be  false,  he 
must  cause  it  to  be  destroyed,  or  to  be  delivered  to  the  district 
attorney  of  the  county  in  which  the  defendant  is  liable  to  indict- 
ment or  trial,  as  the  interests  of  justice  in  his  judgment  require. 

§  584.  Shall  be  destroyed  after  conviction  of  offender. — 

Upon  the  conviction  of  the  defendant,  the  district  attorney  must 
cause  any  weight  or  measure,  in  respect  whereof  the  defendant 
suinds  convicted,  and  which  remains  in  the  possession  or  under 
the  control  of  the  district  attorney,  to  be  destroyed. 

§  585.  Stamping  false  weight  or  tare  on  casks  or  pack- 
ages.— A  peraon  who  knowingly  marks  or  stamps  false  or  short 
weights,  or  false  tare  on  any  cask  or  package,  or  knowingly  sells 
or  offei-s  for  sale  any  cask  or  package  so  marked,  is  guilty  of  a 
misdemeanor. 

§  585a.  Violations  of  reg^ulations  for  sale  of  baled  hay  and 
straw. — A  person  who: 

1.  Sells  or  oflEers  for  sale  baled  hav  or  straw  contsiinino:  more 
than  twenty  pounds  of  wood  to  the  bale,  the  weight  of  wiiich  is 
two  hundred  pounds  or  upward,  or  more  than  ten  pounds  of  wood 
to  the  bale  the  weight  of  which  is  less  than  two  hundred  pounds ;  or 

2.  Sells  or  oflFere  for  sale  any  hale  of  hay  or  straw  upon  which 
the  correct  gross  weight  is  not  plainly  marked  or  which  weighs 
more  than  five  pounds  less  than  the  gross  weight  so  marked  there- 
upon, is  guilty  of  a  misdemeanor. 

Added  Ljiws  1893.  cli.  692:  takes  effect  Oct.  1,  1893. 
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CHAPTER  X. 

FRAUDTTLBNT  IN80LVBX0IBS   BY   INDITIDTTALS. 

Sbction  586.  Fraudulent  conveyances. 

587.  Fraudulent  removal  of  property  to  prevent  lerj, 

688.  Knowingly  receiving  property. 

589.  Concealment  of  effects  of  insolvent  debtor. 

§  586.  Fraudulent  conveyances.  —  A  person  who  eitlier, 

1.  Becomes  a  party  to  a  conveyance  or  assignment  of  real  or 
personal  property,  or  of  an  interest  therein,  with  intent  to  defrand 
prior  or  subsequent  purchasers,  or  to  hinder,  delay,  or  defraud 
creditors  or  other  persons ;  or, 

2.  Being  a  party  or  privy  to,  or  knowing  of,  such  a  conveyance 
or  assignment  so  made,  willfully  puts  tlie  same  in  use  as  having 
been  made  in  good  faith ; 

Is  guilty  of  a  misdemeanor. 

See  Lapham  v.  MarshdUt  51  Hun,  3&-40. 

§  587.  Fraudulent   removal   of  property   to   prevent 

levy.  —  A  person  who,  with  intent  to  defraud  a  creditor,  or  to 
prevent  any  of  his  property  from  being  made  liable  for  the  pay- 
ment of  any  of  his  debts,  or  levied  upon  by  an  execution  or  warrant 
of  attachment,  removes  any  of  his  property,  or  secretes,  assigns, 
conveys,  or  otherwise  disposes  of  the  same;  or  with  intent  to  de- 
fraud a  creditor,  removes,  secretes,  assigns,  conveys  or  otherwise 
disposes  of  any  of  his  books  of  account,  accounts,  vouchers  or 
writings  in  any  way  relating  to  his  business  affairs,  or  destroys, 
obliterates,  alters  or  erases  any  of  such  books  of  account,  accounts, 
vouchers  or  writings,  or  any  entry,    memorandum   or  minute 

therein  contained,  is  guilty  of  .a  misdemeanor. 
In  effect  May  10,  1893;  Laws  1898.  ch.  587. 

See  LoomU  v.  People,  19  Hun,  601;  46  How.  Pr.  247. 

Bona  fide  removal  no  offense.     Thomas  v.  People,  19  Wend.  480;  PeopAe  ▼. 
Morrison,  18  id.  399. 

§  588.  Knowingly  receiving  property.  —  A  person  who 
receives  any  property  from  another  knowing  that  the  same  is 
transferred  or  delivered  to  him  in  violation  of,  or  with  intent  to 
violate,  the  last  section,  is  guilty  of  a  misdemeanor. 
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§  589.  Ooncealment  of  efTects  of  insolvent  debtor* — A 

perHon  who,  being  an  applicant,  as  an  insolvent  debtor,  for  a  dis- 
charge from  his  debts,  or  for  exoneration  or  discharge  from 
imprisonment,  or  havinnr  made  a  penoral  assi^nrnent  of  his  projv 
erty  for  the  payment  of  his  debts,  willfully  either, 

1.  Conceals  anj'  part  of  his  estate  or  eliects,  ov  any  book, 
account,  or  other  writing  relative  thereto ;  or, 

2.  Omits  to  disclose  to  the  court  before  which  his  application 
is  pending,  any  debt  or  demand  which  he  lias  collecccdy  or  any 
transfer  of  property  which  he  has  made,  einco  the  presentation 
of  his  application ;  or, 

3.  Fraudulently  presents,  or  authorizes  to  be  presented  in  his 
behalf^  such  an  application,  in  a  case  where  it  is  not  authorized 
bj  law ;  or, 

4.  Makes  or  presents  to  the  court  or  officer  in  support  of  such 
aa  appUcation,  a  petition,  schedule,  book,  account,  voucher,  or 
other  paper  or  document,  knowing  the  same  to  contain  a  false 
statement;  or, 

5.  Fraudulently  makes  and  exhibits,  or  alters,  obliterates,  or 
destroys  an  account  or  voucher,  relating  to  the  condition  of  his 
afiEairs,  or  an  entry  or  statement  in  such  an  account  or  voucher ;  or, 

6.  Commits  any  fraud  upon  a  creditor,  to  induce  him  to  peti- 
tion for,  or  consent  to  such  a  discharge ;  or, 

7.  Conspires  with,  or  induces  another  fraudulently  to  consent 
as  creditor  to  a  petition  for  such  discharge,  or  to  practice  any 
fraud  in  aid  thereof ; 

Is  guilty  of  a  misdemeanor. 

What  circamstances  amount  to  a  concealing  of  property  under  this  section. 
McButi  V.  ffirteh,  4  Abb.  441. 

A  person  having  a  watch  on  his  person »  and  refusing  to  deliver  it  to  the 
oflBcer,  is  not  a  concealing  within  this  section.  People  v.  Morrison ^  18  Wend. 
899. 

A  debtor  arrested  for  concealing,  etc.,  is  entitled  to  a  regular  examination  as 
in  any  other  case.  Ion  v.  People,  12  Wend.  844;  Vandertoerken  v.  People,  « 
id.  580. 

Threat  to  assign  or  secrete.  OatherU  v.  Apple,  14  Abb.  64;  Dickinson  r, 
Benham,  10  id.  890;  19  id.  158. 
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CHAPTER  XL 

Fbauditlbnt  Insolvencies  by  Cosporations  and  Other  Frauds 

IN  THEIR  Management. 

Bbction  690.  Frauds  in  the  organization  of  corporations. 
591.  Fraudulent  issue  of  stock,  scrip,  etc. 

692.  Frauds  in  procuring  organization  of  corporation,  or  Increase  of 
capital. 

593.  Acting  for  foreign  corporations  not  authorized  to  do  business  in 

this  state. 

594.  Misconduct  of  directore  of  stock  corporations. 
695.  Misconduct  of  directora  of  banking  corporations. 

596.  Loans  made  in  violation  of  last  section,  not  invalid. 

597.  Sale  or  hypothecation  of  bank  notes  by  officer,  etc. 

598.  Officer  of  bank  putting  excessive  number  of  its  notes  in  circa- 

lation. 

599.  Officer  or  agent  of  banking  corporation,  making  guaranty  or  la 

dorsement,  in  its  behalf,  in  certain  cases. 

600.  Bank  officer  overdrawing  his  account. 

601.  Receiving  deposits  in  insolvent  bank. 

602.  Unlawful  investments  by  offlcera  of  savings  banks. 

608.  Misconduct  by  directors  of  monied  corporations. 

604.  Misconduct  by  banks  and  bankera. 

605.  Unlawful  discount  of  bills  of  foreign  banks. 

606.  Misconduct  by  officera  of  banking  department 

607.  Using  dies  and  plates  of  extinct  state  bank. 

609.  Private  banker  using  sign. 

610.  Misconduct  of  officers  and  directora  of  stock  corporationa. 

611.  Misconduct  of  officers  and  employes  of  corporations. 

612.  Misconduct  of  officera  and  agents  of  pipe-line  corporations. 
618.  Misconduct  at  corporate  elections. 

614.  Presumption  of  knowledge  of  corporate  condition  and  business, 
and  of  assent  thereto  by  directora;  definitions. 

§  590.  Frauds  in  the  organization  of  corporations. — A 

person  who : 

1.  Without  authority  subscribes  tlie  name  of  another  to  or  in- 
serts the  name  of  another  in  any  prospectus,  circular  or  other  ad« 
vertisement  or  announcement  of  any  corporation  or  joint-stock 
association  existing  or  intended  to  be  formed,  with  intent  to  per 
mit  the  same  to  be  published,  and  thereby  to  lead  persons  to  be- 
lieve that  the  person  whose  name  is  so  subscribed  is  an  officer, 
agent,  member  or  promoter  of  such  corporation  or  association  ;  or, 

2.  Signs  the  name  of  a  fictitious  person  to  any  subscription  fof 
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or  agreement  to  take  stock  in  any  corporation,  existing  or  pro. 
posed ;  or, 

3.  Signs  to  any  such  subscription  or  agreement  the  name  of  any 
person,  knowing  that  such  person  does  not  intend  in  good  faith  to 
comply  with  the  terms  thereof,  or  under  any  understanding  or 
agreement,  that  the  terms  of  such  subscription  or  agreement  are 
not  to  be  complied  with  or  enforced ; 

Is  guilty  of  a  misdemeanor*  [As  amended;  in  effect  May  18, 
1892. 

§  591.  Fraudulent  issue  of  stock,  scrip,  etc.— An  officer, 
agent  or  other  person  in  the  service  of  any  joint  stock  company, 
or  corporation  formed  or  existing  under  the  laws  of  this  state,  or 
of  the  United  States,  or  of  any  state  or  territory  thereof,  or  of 
any  foreign  government  or  country,  who  willfully  and  knowingly, 
with  intent  to  defraud,  either, 

1.  Sells,  pledges  or  issues,  or  causes  to  be  sold,  pledged  or 
issued,  or  signs  or  executes,  or  causes  to  be  signed  or  executed, 
with  intent  to  sell,  pledges  or  issues,  or  causes  to  be  sold,  pledged  ^ 
or  issued,  any  certificate  or  instrument  purporting  to  be  a  certifi- 
cate or  evidence  of  the  ownership  of  any  share  or  shares  of  such 
company  or  corporation,  or  any  bond  or  evidence  of  debt,  or 
writing  purporting  to  be  a  bond  or  evidence  of  debt  of  such  com- 
pany or  corporation,  without  being  first  thereto  duly  authorized 
by  such  company  or  corporation,  or  contrary  to  the  charter  or 
laws  under  which  such  corporation  or  company  exists,  or  in  excess 
of  the  power  of  such  company  or  corporation,  or  of  the  limit  im- 
posed by  law  or  otherwise  upon  its  power  to  create  or  issue  stock 
or  evidences  of  debt ;  or, 

2.  Be-issues,  sells,  pledges  or  disposes  of,  or  causes  to  be  re- 
issued,  sold,  pledged  or  disposed  of,  any  surrendered  or  canceled 
certificates,  or  other  evidence  of  the  transfer  or  ownership  of  any 
such  share  or  shares, 

Is  punishable  by  imprisonment  for  a  term  not  exceeding  seven 
years,  or  by  a  fine  not  exceeding  three  thousand  dollars,  or  by 
both.     [Ainended;  in  effect  May  17,  1892. 

§  592.  Frauds  in  procuring  organization  of  corpora- 
tion, or  increase  of  capital. — An  officer,  agent  or  clerk  of  a 
corporation,  or  of  persons  proposing  to  organize  a  corporation,  or 
to  increase  the  capital  stock  of  a  corporation,  who  knowingly  ex- 
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hibits  a  false,  forged  or  altered  book,  paper,  vonchcr,  security  or 
other  iustruinent  of  evidence  to  any  public  officer  or  board  author 
ized  by  law  to  examine  the  organization  of  such  corporation,  or  to 
investigate  its  affairs,  or  to  allow  an  increase  of  its  capital,  with 
intent  to  deceive  such  officer  or  board  in  respect  thereto,  is  pun- 
ishable by  imprisonment  in  a  state  prison  not  exceeding  ten  years. 
{^Amended ;  in  effect  May  17,  1892. 

§  593.  Acting  for  foreign  corporations  not  authorised 
to  do  business  In  this  state. — Any  person  or  corporation  who 
acts  as  agent  or  representative  of  any  mortgage  company  or  co- 
operative loan  and  building  association  organized  outr^ide  of  this 
state,  while  such  mortgage  company  or  co-operative  loan  and 
building  association  shall  not  be  authorized  under  a  license  of  the 
superintendent  of  banks  to  do  business  in  this  state,  is  guilty  of  a 
misdemeanor.     \^As  amendedy  in  effect  May  18,  1892. 

§  594.  Misconduct  of  directors  of  stock  corporations. 
— A.  director  of  a  stock  corporation,  who  concurs  in  any  vote  or  act 
of  the  directors  of  such  corporation,  or  any  of  them,  by  which  it 
is  intended, 

1.  To  make  a  dividend,  except  from  the  surplus  profits  arising 
from  the  business  of  the  corporation,  and  in  the  cases  and  manner 
allowed  by  law ;  or, 

2.  To  divide,  withdraw,  or  in  any  manner  pay  to  the  stock- 
holders, or  any  of  them,  any  part  of  the  capital  stock  of  the  cor- 
poration ;  or  to  reduce  such  capital  stock  without  the  consent  of 
the  legislature ;  or, 

3.  To  discount  or  receive  any  note  or  other  evidence  of  debt  in 
payment  of  an  installment  of  capital  stock  actually  called  in,  and 
required  to  be  paid,  or  with  intent  to  provide  the  means  of 
making  such  payment ;  or, 

4.  To  receive  or  discount  any  note  or  other  evidence  of  debt 
with  intent  to  enable  any  stockholder  to  withdraw  any  part 
of  the  money  paid  in  by  him  on  his  stock ;  or, 

5.  To  apply  any  portion  of  the  funds  of  such  corporation, 
except  surplus  profits,  directly  or  indirectly,  to  the  purchase  of 
shares  of  its  own  stock  ;  or, 

6-7.  Repealed,  Laws  1901,  chap.  588.    In  eflfect  April  27,  1901. 
Is  guilty  of  a  misdemeanor. 
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§  595.  Misconductof  directors  of  banking  oorpor  at  ions. 

— A  director  of  a  corporation,  organized  under  the  laws  of  this 
Btate,  having  banking  powers,  who  concurs  in  any  vote  or  act  of 
the  directors  of  such  corporation,  or  any  of  them,  by  which  it  is 
intended,  either, 

1.  To  make  a  loan  or  discount,  by  which  the  whole  amount  of 
the  loans  and  discounts  of  the  corporation  shall  be  greater  than 
the  amount  allowed  by  law,  or,  where  thei*e  is  no  express  statu- 
tory limitation  of  the  amount,  greater  than  three  times  its  capital 
stock  then  paid  in  and  actually  possessed ;  or, 

2.  To  make  a  loan  or  discount  to  any  director  of  such  corpora- 
tion, or  upon  paper  upon  which  any  such  director  is  responsible  to 
an  amount  exceeding  the  amount  allowed  by  statute,  or  where 
there  is  no  express  statutory  limitation  of  the  amount,  exceeding 
in  the  aggregate  one-third  of  the  capital  stock  of  such  corporation 
then  paid  in  and  actually  possessed ; 

Is  guilty  of  a  misdemeanor. 

§  596.  Loans  made  in  violation  of  last  section  not  in- 
valid.—  Nothing  in  the  last  section  shall  render  any  loan  made  by 
the  directors  of  any  such  corporation,  in  violation  thereof,  invalid. 

§  597.  Sale  or  liypotliecation  of  bank  notev  by  officer, 
etc. —  An  officer  or  agent  of  any  corporation  having  banking 

powers,  who  sells  or  causes  or  permits  to  bo  sold,  any  bank  notes 
of  such  corporation,  or  pledges  or  hypothecates,  or  causes  or  per- 
mits to  bo  pledged  or  hypothecated,  with  any  other  corporation, 
association  or  individual,  any  such  notes,  as  a  security  for  a  loan 
or  for  any  liability  of  such  corporation,  is  punishable  by  imprison- 
ment in  a  county  jail  not  exceeding  one  year,  or  by  a  fine  not 
exceeding  five  thousand  dollars,  or  both. 

§  598.  Officer  of  bank  putting  excessive  number  of  its 
notes  in  circulation. —  An  officer  or  agent  of  any  corporation 
having  banking  powers,  who  issues  or  puts  in  circulation,  or  causes 
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or  permits  to  be  issued  or  put  in  circulation,  the  bank  notes  of 
snch  corporation  to  an  amount  which,  together  with  previous 
issues,  leaves  in  circulation  or  outstanding  a  greater  amount  of 
notes  than  such  corporation  is  allowed  by  law  to  issue  and  cireu- 
late,  is  punishable  by  imprisonment  in  a  county  jail  not  exceeding 
one  year,  or  by  a  fine  not  exceeding  five  thousand  dollars,  or  both. 

§  599.  Officer  or  agent  of  banking  corporation  making 
guaranty  or  indorsement,  in  its  belialf,  in  certain  cases. 

— An  officer  or  agent  of  any  banking  corporation,  who  makes  or 
delivers  any  guaranty  or  indorsement  on  behalf  of  such  corpora- 
tion, whereby  it  may  become  liable  upon  any  of  its  discounted 
notes,  bills  or  obligations,  in  a  sum  beyond  the  amount  of  loans 
and  discounts  which  such  corporation  may  legally  make,  is  guilty 
of  a  misdemeanor. 

§  600.  Bank  officer  overdrawing  his  account. — An  offi> 
cer,  agent,  teller  or  clerk  of  any  bank,  banking  association  or 
savings  bank,  who  knowingly  overdraws  his  account  with  such 
bank,  and  thereby  wrongfully  obtains  the  money,  notes  or  funds 
of  such  bank,  is  guilty  of  a  misdemeanor. 

It  is  the  wrongful  obtaining  of  money,  etc.,  which  is  prohibited,  and 
"  wrongful "  implies  more  than  the  mere  want  of  funds  in  the  bank  at  the 
time  of  the  obtaining.     People  v.  Clements,  5  N.  Y.  Or.  Rep.  197. 

What  must  be  shown  in  order  to  convict,  see  People  v.  ClemejUe,  5  N.  T. 
Cr.  Rep.  277;  43  Han,  286. 

Either  the  prosecution  or  defense  may  prove  the  actual  state  of  the  account 
at  the  time  of  the  alleged  offense,  and  defendant's  guilt  is  to  be  determined 
thereby.     People  v.  Upton,  4  N.  Y.  Cr.  Rep.  455. 

§  601.  Reoeivlng  depoflits  in  insolvent  bank. — An  ofB. 
cer,  agent,  teller  or  clerk  of  any  bank,  banking  association  or 
savings  bank,  and  every  individual  banker  or  agent,  and  any  teller 
or  clerk  of  an  individual  banker,  who  receives  any  deposits  know- 
ing that  such  bank  or  association  or  banker  is  insolvent,  is  guilty 
of  a  misdemeanor. 

^wAtkinton  v.  EocheKer  Printing  Co,^  114  N,  T.  175;  People  v.  Moore, 
8  N.  T.  Cr.  Bep.  458. 

§  602.  Unlawful  investments  by  officers  of  savings 

banks. — Any  officer  or  trustee  of  a  savings  bank  authorizing 
39 
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or  making  any  investment  of  the  funds  of  the  bank  in  securitieSi 
not  authorized  by  law,  is  guilty  of  a  misdemeanor. 

This  sectioQ  was  first  amended  bj  chapter  662,  Laws  1892,  which  went  into 
effect  May  17,  1892,  and  again  amended  by  chapter  692,  Laws  1892,  whieh 
went  into  effect  May  18,  1892. 

;    §  603.  Misconduct  by  directors  of  monied  corpora- 
tions.— Every  director  of  a  monied  corporation  who: 

1.  In  case  of  the  fraudulent  insolvency  of  such  corporation, 
shall  have  participated  in  such  fraud ;  or, 

2.  Willfully  does  any  act  as  such  director  whicli  is  expressly 
forbidden  by  law,  or  willfully  omits  to  perform  any  duty  imposed 
upon  him  as  such  director  by  law ; 

Is  guilty  of  a  misdemeanor,  if  no  other  punishment  is  prescribed 
therefor  by  law. 

The  insolvency  of  a  monied  corporation  is  deemed  fraudulent 
unless  its  affairs  appear  upon  investigation  to  have  been  adminis- 
tered fairly,  legally  and  with  the  same  care  and  diligence  that 
agents  receiving  a  compensation  for  their  services  are  bound,  by 
law,  to  observe.     [A8  amended;  in  effect  May  18,  1892. 

See  MoaiL's  Underbill  Torts,  532 e<  uq,;  Grou  v.  Sackett,  0  Abb.  Pr.  247;  Har- 
per ▼  Chamberlain,  11  id.  234. 


§  604.  BKiscondnct  by  banks  and  bankers.^— Any  monied 
corporation  or  individual  banker  authorized  to  carry  on  the  busi- 
ness of  banking  under  the  laws  of  this  state  who : 

1.  Receives,  pays  out,  gives  or  offers  in  payment  as  money  to 
circulate,  or  who  attempts  to  circulate  as  money,  any  bill,  note  or 
other  evidence  of  debt  issued  or  purporting  to  have  been  issued 
by  any  corporation  or  individual,  situated  or  residing  without  this 
state,  and  which  bill,  note  or  other  evidence  of  debt  shall,  upon 
any  part  thereof,  purport  to  be  payable  or  redeemable  at  any  place 
or  by  any  corporation  or  individual  witiiin  this  state;  or, 

2.  Issues,  utters  or  circulates,  as  money,  or  in  any  way,  directly 
or  indirectly,  aids  or  assists  in  the  issuing,  uttering  or  circulating 
as  money  within  this  state,  of  any  bank  hill,  note  or  other  evidence 
of  debt  in  the  similitude  of  a  bank  note  issued  or  purporting  to 
have  been  issued  by  any  corporation  or  individual  situated  or  re- 
siding without  this  state ;  or  procures  or  receives,  in  any  manner 
whatever,  any  such  bank  bill,  note  or  other  evidence  of  debt  with 
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intent  to  isfine,  utter  or  circulate,  or  with  intent  to  aid  in  issuing, 
uttering  or  circulating  tlie  sarae  as  money  within  this  state ;  or, 

8.  Directly  or  indirectly  lends  or  pays  out  for  paper  discounted 
or  purchased  any  bank  bill,  note  or  other  evidence  of  debt,  which 
is  not  received  at  par  by  such  coi*poration  or  banker  for  debts  due 
fluch  corporation  or  banker ;  or, 

4.  Issues  or  puts  in  circulation  any  bank  bill  or  note  of  any  such 
corporation  or  banker,  unless  the  same  shall  be  made  payable  on 
demand  and  without  interest,  except  bills  of  exchange  on  foreign 
countries  or  places  beyond  the  limits  or  jurisdiction  of  the  United 
States ; 

Is  guilty  of  a  misdemeanor.  Nothing  in  this  section  contained 
shall  be  construed  to  prohibit  any  such  corporation  or  banker  from 
receiving  and  paying  out  such  foreign  bank  bills  as  they  shall  re- 
ceive at  par  in  the  ordinary  course  of  their  business,  or  to  prohibit 
Buch  corporation  or  banker  from  receiving  foreign  notes  from  their 
dealers  and  customers  in  the  regular  and  usual  course  of  their  busi- 
ness, at  a  rate  of  discount  not  exceeding  that  which  is  or  shall  be 
at  the  time  fixed  by  law,  for  the  redemption  of  the  bills  of  the  banks 
of  this  state  at  their  agencies,  or  from  obtaining  from  the  corpora- 
tions, associations  or  individuals  by  which  such  foreign  notes  are 
made,  the  payment  or  redemption  thereof.  [As  amended;  in 
efect  May  18,  1892. 

§  605.  Unlawful  discount  of  bills  of  foreign  banks A  ny 

person,  association  or  corporation  within  the  state  who,  directly 
or  indirectly,  on  any  pretense  whatever,  procures  or  receives  or 
offers  to  receive  from  any  corporation  or  ])erson  any  bank  bill  or 
note  or  other  evidence  of  debt  in  the  similitude  of  a  bank  note  is- 
sued or  purporting  to  have  been  issued  by  any  corporation  or  indi- 
vidual, situated  or  residing  without  this  state,  at  a  greater  rate  of 
discount  than  is  or  shall  be  at  the  time  fixed  by  law  for  the  re- 
demption of  the  bills  of  the  banks  of  this  state  at  their  agencies, 
is  guilty  of  a  misdemeanor.  [A%  amended;  in  eff^ect  May  18, 1892. 

%  606.  Misoonduot  by  officers  of  banking  department. 
— The  superintendent  of  banks,  or  any  officer  in  the  banking  depart- 
ment  who  countersigns  bills  or  notes  for  any  person  or  corpora- 
tion exceeding  the  value  of  the  interest-bearing  stocks  of  the 
state  of  New  York  or  of  the  United  States,  or  other  securities  de- 
posited with  such  superintendent  by  such  person  or  corporation  ou 
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account  thereof,  is  guilty  of  a  felony,  punishable  by  a  fine  of  not 
less  than  five  thousand  dollars  or  by  imprisonuient  for  not  less 
than  five  years,  or  by  both.  [As  amended;  in  effect  May  18,  1892. 

§  607.  Using  dies  and  plates  of  extinct  state  bank.— Any 
person  who  uses  the  dies  and  plates  of  a  state  bank  in  the  manu- 
facture of  notes  and  bills,  after  such  bank  has  become  a  national 
bank  in  pursuance  of  law,  is  guilty  of  a  misdemeanor.  \A8 
amended  ;  in  effect  May  18,  1892. 

§  608.  Repealed  in  1884,  chap.  377. 

§  609.  Private  banker  using  sign. — Any  person  engaged  in 
banking  in  this  state,  not  subject  to  the  supervision  of  the  superin- 
tendent of  banks,  and  not  required  by  law  to  report  to  such  super- 
intendent, who  was  not  engaged  in  such  banking  before  May  23, 
1885,  who, 

1.  Uses  an  office  sign  at  the  place  where  such  business  is  trans- 
acted, having  thereon  any  artificial  or  corporate  name,  or  other 
words  indicating  that  such  place  or  office  is  the  place  or  office  of 
a  bank ;  or, 

2.  Uses  or  circulates  any  letter-heads,  bill-heads,  blank  notes, 
blank  receipts,  certificates,  circulars  or  any  written  or  printed 
paper  whatever,  having  thereon  any  artificial  or  corporate  name, 
or  other  word  or  words  indicating  that  such  business  is  the  busi- 
ness of  a  bank ; 

Is  guilty  of  a  misdemeanor.  [Aa  amended;  in  effect  May  18, 1892. 

g  610.  Misconduct  of  officers  and  directors  of  stock 

corporations.— An  officer  or  director  of  a  stock  corporation  who : 

1.  Issues,  participates  in  issuing,  or  concurs  in  a  vote  to  issue 
any  increase  of  its  capital  stock  beyond  the  amount  of  the  capital 
stock  thereof,  duly  authorized  by  or  in  pursuance  of  law  ;  or, 

2.  Sells,  or  agrees  to  sell,  or  is  directly  or  indirectly  interested 
in  the  sale  of  any  share  of  stock  of  such  corporation,  or  in  any 
agreement  to  sell  the  same,  unless  at  the  time  of  such  sale  or  agree- 
ment he  is  an  actual  owner  of  such  share ; 

Is  guilty  of  a  misdemeanor,  punishable  by  imprisonment  for 
not  less  than  six  months,  or  by  a  fine  not  exceeding  five  thousand 
dollars,  or  by  both.   \^Ab  amended ;  in  effect  May  18,  1892. 

§  611.  Misconduct  of  officers  and  employes  of  corpora- 
tions.—  A  director,  officer,  agent  or  employe  of  any  corpora- 
tion or  joint-stock  association  wlio : 

1.  Knowingly  receives  or  possesses  himself  of  any  of  its  prop- 
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erty  otherwise  than  in  pavment  for  a  just  demand,  and  with  in- 
tent to  defraud,  omits  to  make  or  to  cause  or  direct  to  be  made  a 
full  and  true  entrythercof  iu  its  books  and  accounts ;  or, 

2.  Concurs  in  omitting  to  make  any  material  entry  thereof;  or, 

3.  Knowingly  concurs  in  making  or  publisliing  any  written  re- 
port, exhibit  or  statement  of  its  affairs  or  pecuniary  condition, 
containing  any  material  statement  which  is  false ;  or, 

4.  Having  tlie  custody  or  control  of  its  books,  willfully  refuses 
or  neglects  to  make  any  proper  entry  in  the  stock  book  of  such 
corporation  as  required  by  law,  or  to  exhibit  or  allow  the  same  to 
be  inspected  and  extracts  to  be  taken  therefrom  by  any  pei'son 
entitled  by  law  to  inspect  tiie  same  or  to  take  extracts  therefrom  ;  or, 

5.  If  a  notice  of  an  ap{)lication  for  an  injunction  affecting  the 
property  or  business  of  such  joint-stock  association  or  corporation 
is  served  upon  him,  omits  to  disclose  the  fact  of  such  service  and 
the  time  and  place  of  such  application  to  the  other  directors, 
ofTicers  and  managera  thereof ;  or, 

6.  Refuses  or  neglects  to  make  any  report  or  statement  lawfully 
required  by  a  public  officer; 

Is  guilty  of  a  misdemeanor. 

In  effect,  as  amended.  May  18,  1893;  Laws  1892,  ch.  692. 

Bubd.  4,  as  amended,  Laws  1893,  ch.  692.  takes  effect  Oct.  1,  189a 

§  G 1 2.  Misconduct  of  officers  and  agents  of  pipe-line 

corporations. — Any  officer,  agent  or  mauager  of  a  pipe-line 
corporation,  who : 

1.*  Neglects  or  refuses  to  transport  any  product  delivered  for 
transportation,  or  to  accept  and  allow  a  delivery  thereof  in  the 
order  of  application,  according  to  the  general  rules  of  the  corpora- 
tion, as  provided  by  law;  or, 

2.  Charges,  accepts  or  agrees  to  ac^ccpt  for  such  receipt,  trans* 
portation  and  delivery,  a  sum  different  from  the  amount  fixed  by 
such  rcgnlations;  or, 

3.  Allows  or  pays,  or  agrees  to  allow  or  pay,  or  suffers  to  be 
allowed  or  paid  or  repaid,  any  drawback,  rebate  or  allowance,  so 
that  any  person  shall,  by  any  device,  have  or  procure  any  transporta- 
tion  of  protlncts  over  such  pipe-line  at  a  less  rate  or  charge  than 
is  fixed  in  such  regulations; 

Is  guilty  of  a  misdemeanor,  punishable  by  a  fine  no£  exceeding 
one  thousand  dollars,  or  by  imprisonment  not  exceeding  six 
months,  or  by  both.     [As  amended  ;  in  efect  May  18,  1892. 

§  613.  Misconduct  of  corporate  elections. —  Any  person 
who : 

1.  Repealed,  Laws  1901.  chap.  588.     In  effect  April  27,  1901. 
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2.  Being  entitled  to  vote  at  any  meeting  of  the  stockholders  or 
bondholders,  or  both,  of  a  stock  corporation,  sells  his  vote  or  who 
issues  a  proxy  to  vote  to  any  person  for  any  sum  of  money  or 
thing  of  value,  except  as  expressly  authorized  by  law ;  or, 

3.  Acts  as  an  inspector  of  election  at  any  such  meeting  and  vio- 
lates an  oath  taken  by  him,  in  pursuance  of  law  as  such  inspector, 
or  violates  the  provisions  of  an  oath  required  by  law  to  be  taken 
by  him  as  such  inspector,  or  is  guilty  of  any  dishonest  or  corrupt 
conduct  as  such  inspector ; 

Is  guilty  of  a  misdemeanor 
Subd.  2  amended,  Laws  1901,  chap.  588.     In  effect  April  27,  1901. 

§  614.  Presumption  of  knowledge  of  corporate  condi- 
tion and  business  and  of  assent  thereto  by  directors ; 
definition. — It  is  no  defense  to  a  prosecution  lor  a  violation  of  the 
provisions  of  this  chapter,  that  the  corporation  is  a  foreign  corpara- 
tion,if  it,  carries  on  business  or  keeps  an  office  therefor  in  this  state. 

The  term  *' director"  as  used  in  this  chapter  includes  any  of 
the  persons  having,  by  law,  the  direction  or  management  of  the 
affairs  of  a  corporation,  by  whatever  name  described. 

A  director  of  a  corporation  or  joint-stock  association  is  deemed 
to  have  such  a  knowledge  of  the  affairs  of  the  corporation  or  as- 
sociation as  to  enable  him  to  determine  whether  any  act,  proceed- 
ing or  omission  of  its  directors  is  a  violation  of  this  chapter.  If 
present  at  a  meeting  of  the  directors  at  wiiich  any  act,  proceeding 
or  omission  of  such  directors  in  violation  of  this  chapter  occurs,  he 
must  be  deemed  to  have  concurred  therein,  unless  he  at  the  time 
causes  or  in  writing  requires  his  dissent  thcrefn>m  to  be  entered 
on  the  minutes  of  the  directors.  If  absent  from  such  meeting,  he 
must  be  deemed  to  liave  concurred  in  anv  such  violation,  if  the 
facts  constituting  such  violation  appear  on  the  record  or  minutes 
of  the  proceedings  of  the  board  of  directi»rs,  and  he  remains  a  di- 
rector of  the  corporation  for  six  months  thereafter  without  caus- 
ing or  in  writing  requiring  his  dissent  from  such  violation  to  be 
entered  on  such  record  or  minutes.  [As  amended  /  in  effect  May 
18,  1892. 
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CHAPTER  XII. 

FRAUDS   IN  THE   SALE   OF  PASSAGE   TICKETS. 

Section  615.  Sale  of  passage  tickets  on  vessels  and  railroads  forbiddea, 

except  by  agents  specially  authorized. 

616.  Sales  by  authorized  agents,  restricted. 

617.  Unauthorized  persons  forbidden  to  sell  certificates,  receipts, 

etc.,  for  the  purpose  of  procuring  tickets. 

618.  Punishment  for  violation  of  the  preceding  sections. 

619.  Conspiring  to  sell  passage  tickets  in  violation  of  law. 

6SK).  Conspirators  may  be  indicted,  notwithstanding  object  of  con- 
spiracy has  not  been  accomplished. 

621.  Offices  kept  for  unlawful  sale  of  passage  tickets  declared  dis- 

orderly houses. 

622.  Owners,  pursers,  etc. ,  allowed  to  sell  tickets. 

623.  Station  masters,  conductors,  etc.,  allowed  to  sell  tickets. 

624.  What  must  be  stated  in  passage  tickets. 

625.  Sale  of   tickets  not  filled  out  as  required  in  last  section,  a 

misdemeanor. 

626.  Certain  sales  and  exchanges  of  passenger  tickets. 

627.  "  Company  "  defined. 

§  615.  Sale  of  passage  tickets  on  vessels  and  railroads 
forbiddefi  except  by  agents  specially  authorized.  —  No  per- 
son shall  issue  or  sell,  or  offer  to  sell,  any  passage  ticket,  or  an 
instrument  giving  or  purporting  to  give  any  riglit,  either  abso- 
lutely or  upon  any  condition  or  contingency  to  a  passage  or  con- 
veyance upon  any  vessel  or  railway  train,  or  a  berth  or  state-room 
in  any  vessel,  unless  he  is  an  authorized  agent  of  the  owners  or 
consignees  of  such  vessel,  or  of  the  company  running  such  train, 
except  as  allowed  by  sections  six  hundred  and  sixteen  and  six 
hundred  and  twenty-two ;  and  no  person  is  deemed  an  authorized 
agent  of  such  owners,  consignees  or  company,  within  the  mean- 
ing of  the  chapter,  unless  he  has  received  authority  in  writing 
therefor,  speciiying  the  name  of  the  company,  line,  vessel  or  rail- 
way for  which  he  is  authorized  to  act  as  agent,  and  the  city, 
town  or  village  together  with  the  street  and  street  number,  in 
which  his  office  is  kept,  for  the  sale  of  tickets. 

Added  by  chap.  506  of  1897.    In  effect  Sept.  1,  1897. 

In  JPonnaylfxtnia  it  is  held  that  a  statute  prohibiting  the  sale  of  railroad  tick- 
ets except  by  the  agents  of  the  companies  is  constitutional.  Cbm.  v.  WU^tm, 
14  Phila.  881 

§  616.  Sales  by  authorized  agents  restricted.  —  No  per- 
son, except  as  allowed  in  section  six  hundred  and  twenty-two, 
shall  ask,  take  or  receive  any  money  or  valuable  thing  as  a  con- 
sideration for  any  passage  or  conveyance  upon  any  vessel  or  rail- 
way train,  or  for  the  procurement  of  any  ticket  or  instrument 
giving  or  purporting  to  give  a  right,  either  absolutely  or  upon  a 
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condition  or  contingency,  to  a  passage  conveyance  upon  a  vessel 
or  railway  train,  or  a  berth  or  stateroom  on  a  vessel,  unless  he  is 
an  authorized  agent  within  the  provisions  of  the  last  section ;  nor 
shall  any  person,  as  such  agent,  sell  or  offer  to  sell,  any  such 
ticket,  instrument,  berth  or  state-room,  or  ask,  take  or  receive  any 
consideration  for  any  such  passage,  conveyance,  berth  or  state- 
room, excepting  at  the  o£Sce  designated  in  his  appointment,  nor 
until  he  has  been  authorized  to  act  as  such  agent  according  to  the 
provisions  of  the  last  section,  nor  for  a  sum  exceeding  the  price 
charged  at  the  time  of  such  sale  by  the  company,  owners  or  con- 
signees of  the  vessel  or  railway  mentioned  in  the  ticket.     Noth- 
ing in  this  section  or  chapter  contained  shall  prevent  the  prop- 
erly   authorized    agent  of   any    transportation    company    from 
purchasing  from  the  properly  authorized  agent  of  any  other  trans- 
portation company  a  ticket  for  a  passenger  to  whom  he  may  sell 
a  ticket  to  travel  over  any  part  of  the  line  for  which  he  is  the 
properly  authorized  agent,  so  as  to  enable  such  passenger  to 
travel  to  the  place  or  junction  from  which  his  ticket  shall  read. 
Every  person  who  shall  have  purchased  a  passage  ticket  from  an 
authorized  agent  of  a  railroad  company,  which  shall  not  have 
been   used,  or  shall  have  been  used   only  in  part,  may,  within 
thirty  days  after  the  date  of  the  sale  of  said  ticket,  present  the 
same,  unused  or  partly  used,  for  redemption,  at  the  general  office 
of  the  railroad  company  which  issued  said  ticket,  or  at  the  ticket 
office  where  said  ticket  was  sold,  or  at  the  ticket  office  at  the 
point  to  which  the  ticket  has  been.  used.     If  said  ticket,  wholly 
unused,  shall  be  presented  for  redemption  at  the  ticket  office 
where  sold,  the  same  shjJl  be  then  and  there  redeemed  by  the 
agent  in  charge  of  said  ticket  office  at  the  price  paid  for  said 
ticket.     If  said  ticket,  partly  used,  shall  be  presented  for  redemp- 
tion at  the  ticket  office  where  sold,  or  at  the  ticket  office  at  the 
point  to  which  used,  the  ticket  agent  at  either  of  said  offices, 
upon  the  delivery  of  said  ticket,  shall  issue  to  the  holder  thereof 
a  receipt,  properly  describing  said  ticket  and  setting  forth  the 
date  of  the  receipt  of  said  ticket,  and  the  name  of  the  person 
from  whom  received,  and  shall  thereupon  forthwith  transmit  said 
ticket  for  redemption  to  the  general  office.     It  shall  be  the  duty 
of   every  railroad    company  to  redeem    tickets    presented    for 
redemption,  as  in  this  section  provided  for,  promptly  and  within 
not  to  exceed  thirty  days  from  the  date  of  presentation  at  the 
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general  oflSce  or  from  the  date  of   the  aforesaid  receipt.     A 
wholly  unused  ticket  shall  be  redeemed  at  the  price  paid  there- 
for.    A  partly  used  ticket  shall  be  redeemed  at  a  rate  which 
shall  be  equal  to  the  difference  between  the  price  paid  for  the 
whole  ticket  and  the  cost  of  a  ticket  of  the  same  class  between  the 
points  for  which  said  ticket  was  actually  used.     Mileage  books 
shall  be  redeemed  within  thirty  days  after  the  date  of  the  expira- 
tion thereof  in  the  same  manner.     Every  railroad  company  which 
shall  wrongfully  refuse  redemption,  as  in  this  section  provided 
for,  shall  forfeit  to  the  aggrieved  party  lifty  dollars,  which  sum 
may  be  recovered,  together  with  the   amount  of  redemption 
money  to  which  the  party  is  entitled,  in  an  action  in  any  court  of 
competent  jurisdiction,  together  with  costs ;  but  no  such  action 
can  be  maintained  unless  commenced  within  one  year  after  the 
cause  of  action  accrued. 
Amended  by  chap.  506  of  1897.    In  eflfect  Sept.  1,  1897. 

§  617.  Unauthorized  persons  forbidden  to  sell  oer- 
tiflcates,  receipts,  etc.,  for  the  purpose  of  procuring 
tickets. —  No  person  other  than  an  agent  appointed,  as  provided 
in  section  six  hundred  and  fifteen,  shall  sell,  or  offer  to  sell,  or  in 
any  way  attempt  to  dispose  of  any  order,  certificate,  receipt  or 
other  instrument,  for  the  purpose,  or  under  the  pretense,  of  pro- 
curing any  ticket  or  instrument  mentioned  in  section  six  hundred 
and  fifteen,  upon  any  company  or  line,  vessel  or  railway  train 
therein  mentioned.  And  every  such  order  sold  or  offered  for 
sale  by  any  such  agent,  must  be  directed  to  the  company,  ownora 
or  consignees  at  their  office. 

§  618.  Punishment  for  violation  of  the  preceding  sec- 
tions. —  A  person  guilty  of  a  violation  of  any  of  the  provisiona 
of  the  preceding  sections  of  this  chapter  is  punishable  by  im- 
prisonment in  a  slate  prison  not  exceeding  two  years,  or  imprison- 
ment ill  rt  conntv  jnil  not  exeeiding  .^-ix  nionths.  {^Ameiufed ;  in 
effect  Muf/  17.  l^i♦2. 

§  6 1 9.  Conspiring  to  sell  passage  tickets  in  violation  of 
law. — All  persons  who  conspire  together  to  sell  or  attempt  to 
sell,  to  any  person,  any  passage  ticket,  or  other  instrument  men- 
tioned in  sections  six  hundred  and  fifteen  and  six  hundred  and 
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sixteen,  in  yiolation  of  those  sections,  and  all  persons,  who,  by  means  of  any 
such  conspiracy,  obtain,  or  attempt  to  obtain  any  money  or  other  property, 
under  the  pretense  of  procuring  or  securing  any  passage  or  right  of  passage 
in  violation  of  this  chapter,  are  punishable  by  imprisonment  in  a  state  prison 
not  exceeding  five  years. 

§  619a.  Illegal  sale  of  street  railway  transfer  tickets. — 

No  transfer  ticket  or  written  or  printed  instrument  giving,  or  purporting  to 
give,  the  right  of  transfer  to  any  person  or  persons  from  a  public  conveyance 
operated  upon  one  line  or  route  of  a  street  surface  railroad  to  a  public  con- 
veyance upon  another  line  or  route  of  a  street  surface  railroad,  or  from  one 
car  to  another  car  upon  the  same  line  of  street  surface  railroad,  shall  be  issued, 
sold  or  given  except  to  a  passenger  lawfully  entitled  thereto.  Any  person  who 
shall  issue,  sell  or  give  away  such  a  transfer  ticket  or  instrument  as  aforesaid 
to  a  person  or  persons  not  lawfully  entitled  thereto,  and  any  person  or  persons 
not  lawfully  entitled  thereto  who  shall  receive  and  use  and  offer  for  passage 
any  such  transfer  ticket  or  instrument,  or  shall  sell  or  give  away  such  trans- 
fer ticket  or  instrument  to  another  with  intent  to  have  such  transfer  ticket 
used  or  offered  for  passage  after  the  time  limited  for  its  use  shall  have  expired, 
shall  be  guilty  of  a  mi^emeanor. 
[Added  by  Laws  1898,  chap.  663.     In  effect  April  80,  1898. 

^  620.  Conspirators  may  be  indicted,  notwithstanding 
object  of  conspiracy  has  not  been  accomplished. —  Persons 
guilty  of  violating  the  last  section  may  be  indicted  and  convicted 
for  a  conspiracy,  though  the  object  of  such  conspiracy  has  not 
been  executed. 

§  621.  Offices  kept  for  ^mlawful  sale  of  passage  tickets, 
declared  disorderly  houses. — All  offices  kept  for  the  purpose 
of  selling  passage  tickets  in  violation  of  any  of  the  provisions  of 
this  chapter,  and  all  offices  where  any  such  sale  is  made,  are 
deemed  disorderly  houses  ;  and  all  persons  keeping  any  such  office, 
and  all  persons  associating  together  for  the  purpose  of  violating 
any  of  the  provisions  of  this  chapter,  are  punishable  by  impris- 
onment in  a  county  jail  for  a  period  not  exceeding  six  months. — 
[Afnended ;  in  effect  May  17,  1892. 

§  622.  Owners,  pursers,  etc.,  allowed  to  sell  tickets. — 
The  provisions  of  this  chapter  do  not  prevent  the  actual  owners 
or  consiOTees  of  any  vessel,  from  selling  passage  tickets  thereon ; 
nor  do  tney  prevent  the  purser  or  clerk  of  any  vessel  from  selling 
in  his  office  on  board  of  such  vessel,  any  passage  tickets  upon  such 
vessel. 

§  623.  Station  masters,  conductors,  etc.,  allowed  to  sell 
tickets. —  The  provisions  of  this  chapter  do  not  prevent  the  sta- 
tion master  or  other  ticket  agent  upon  any  railway  from  selling  in 
his  office  at  any  station  on  such  railway,  any  passage  tickets  upon 
such  railway ;  nor  do  they  prevent  any  conductor  upon  a  railway 
from  selling  such  tickets  upon  the  trains  of  such  railway. 

§  624.  What    must    be   stated  in   passag:e  tickets. —  A 

ticket  or  instrument  issued  as  evidence  of  a  right  of  passage 
upon  the  high  seas,  from  any  port  in  this  state  to  any  port  of  any 
other  state  or  nation,  and  every  certificate  or  order  issued  for  the 
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parpose,  or  under  pretense  of  proeuring  any  such  ticket  or  instru- 
meDt,  and  every  receipt  for  money  paid  for  such  ticket  or 
instrument  must  state  the  name  of  the  vessel  on  board  of  which 
the  passage  is  to  be  made,  the  name  of  the  owners  or  consignees 
of  such  vessel,  the  name  of  the  company,  or  line,  if  any,  to 
which  such  vessel  belongs,  the  place  from  which  such  passage  is 
to  commence,  the  place  where  such  passage  is  to  terminate,  the 
day  of  the  month  and  year  upon  which  the  voyage  is  to  com- 
mence, the  name  of  the  person  or  persons  purchasing  such  ticket 
or  instrument,  or  receiving  such  order,  certificate  or  receipt,  and 
the  amount  paid  therefor ;  and  such  ticket  or  instrument,  order, 
certificate  or  receipt,  unless  sold  or  issued  by  the  owners  or  con- 
signees of  such  vessel,  must  be  signed  by  their  authorized  agent. 

Aq  iiidictmtut  under  this  statute  must  state  the  port  or  place  from  which 
the  ticket  purports  to  entitle  the  person  to  a  passage.  MnrigfU  v.  People,  21 
How.  Pr.  8tt8. 

§  625.  Sale  of  tickets  not  filled  out  as  reqidred  in  last 
section,  a  misdemeanor.  —  A  person  who  issues,  sells  or 
delivers  to  another,  any  ticket,  instrument,  certificate,  order  or 
receipt,  which  is  not  made  or  filled  out  as  prescribed  in  the  last 
section,  is  guilty  of  a  misdemeanor. 

§  626.  Certain  sales  and  exchanges  of  passenger  tickets. 

A  person  who, 

1.  Sells,  or  causes  to  be  sold,  a  passage  ticket,  or  order  for  such 
ticket,  on  any  railway,  vehicle  or  vessel,  to  any  emigrant  passen- 
ger at  a  higher  rate  than  one  and  a-qnarter  cents  per  mile ;  or, 

2.  Takes  payment  for  any  such  ticket  or  order  for  a  ticket 
under  a  false  representation  as  to  the  class  of  the  ticket,  whethei 
emigrant  or  first-class ;  or, 

3.  Directly  or  indirectly,  by  means  of  false  representations, 
purchases  or  receives  from  an  emigrant   passenger  any  such 

ticket ;  or, 

4.  Procures  or  solicits  any  such  passenger  having  such  a  ticket 
fco  exchange  the  same  for  another  passenger  ticket,  or  to  sell  the 
same  and  purchase  some  other  passenger  ticket ;  or, 

5.  Solicits  or  books  any  passenger  arriving  at  the  port  of  New 
York  from  a  foreign  country  before  such  passenger  has  left  the 
-esse!  on  wlnVh  he  has  arrived,  or  enters  or  goes  on  board  any 
vessel  arriving  at  the  port  of  New  York  from  a  foreign  country, 
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• 
having  emigrant  passengers  on  board,  for  the  pnrpoee  of  solicit- 
ing or  booking  such  passengers;    and  a  person  or  agent  of  a 
corporation  employing  any  person  for  the  purpose  of  booking 
snch  passengers  before  leaving  the  ship  ; 

Is  guilty  of  a  misdemeanor. 

§  627.  "  Company  "  defined.— The  term  "  company,"  as  used 
in  this  chapter,  includes  all  corporations,  whether  created  under 
the  laws  of  this  state  or  of  the  United  States,  or  those  of  any 
other  state  or  nation. 

'*  Company  "  includes  individuals  as  well  as  corporations.  Chicago  Dock  Co, 
V.  Qarrity,  115  111.  164. 

CHAPTER  XIIL 

FRAUDULENT  ISSUE   OF   DOCUMENTS   OF  TTTLE   TO   MEBCHANDISB. 

Section  628.  By  pipe-line  corporations. 

629.  Issuing  fictitious  bills  of  lading,  receipts  and  vouchers. 

680.  Erroneous  bills  of  lading  or  receipts,  issued  in  good  faith,  ex- 

cepted. 

681.  Duplicate  receipts  must  be  marked  "  duplicate." 

683.  Selling,  hypothecating  or  pledging  property  received  for  trans- 

portation or  storage. 
688.  Bill  of  lading  or  receipt  issued  by  warehouseman  must  be  can- 
celed on  redelivery  of  the  property. 

684.  Property  demanded  by  process  of  law. 

§  628.  By  pipe-line  corporations — A  pipe-line  corporation, 
or  a  person  being  the  officer,  agent,  manager  or  representative 
thereof,  who : 

1.  Accepts,  makes  or  issues  any  receipt,  certificate  or  order  of 
any  kind  for  any  commodity,  unless  the  commodity  represented 
is  actually  at  the  time  in  the  possession  of  the  corporation  ;  or, 

2.  Delivers  to  any  person  any  petroleum  or  other  commodity 
received  for  transportation  by  such  corporation  without  the  pre- 
sentation and  surrender  of  all  vouchers,  receipts,  orders  or  certifi- 
cates that  have  been  issued  or  accepted  for  the  same ;  or. 

3.  Having  parted  with  the  possession  of  any  commodity  and  hav- 
ing received  therefor  an  order,  voucher,  receipt  or  certificate  shall 
reissue  the  same,  or  shall  not  cause  it  to  be  canceled  by  the  word 
"  canceled  "  stamped  «)r  printed  legiljy  across  the  face  thereof,  and 
to  be  tiled  and  recorded  by  such  corporation,  as  provided  by  law ; 

Is  gnilty  of  a  misdemeanor.  [ J.«  amended  ;  in  ejfect  May  18, 
1892. 
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§  629.  Issuing  fictitious  bills  of  lading,  receipts  and 
vouchers. — A  iKjrson  who  : 

1.  Being  the  master,  owner  or  agent  of  any  vessel,  or  officer  or 
agent  of  any  railway,  express  or  transportation  compan}',  or  other- 
wise being  or  representing  any  carrier,  who  delivere  any  bill  of 
lading,  receipt  or  other  voucher,  by  which  it  appears  that  mer- 
chandise of  any  kind  has  been  8hip|)ed  on  board  a  vessel,  or  de 
livered  to  a  railway,  ex]))*ess  or  tnin8]>ortAtion  company,  or  ochei 
carrier,  unless  the  same  has  been  so  shipped  or  delivered  and  is  at 
the  time  actually  under  the  control  of  such  carrier,  or  the  master, 
owner  or  agent  of  such  vessel,  or  of  some  officer  or  agent  of  such 
company,  to  be  forwarded  as  expressed  in  such  bill  of  lading,  re- 
ceipt or  voucher ;  or, 

2.  Carrying  on  the  business  of  a  warehouseman,  wharfinger  or 
other  de]>osltory  of  property,  who  issues  any  receipt,  bill  of  lading 
or  other  voucher  for  merchandise  of  any  kind  which  has  not  been 
actually  received  upon  the  premises  of  such  person,  and  is  not 
under  his  actual  control  at  the  time  of  issuing  such  instrument, 
whether  such  instrument  is  issued  to  a  person  as  being  the  owner 
of  such  merchandise,  or  as  security  for  any  indebtedness; 

Is  guilty  of  a  misdemeanor,  punishable  by  imprisonment  not 
exceeding  one  year,  or  b}^  a  tine  not  exceeding  one  thousand  dol- 
lars, or  by  both.     [As  amended  ;  in  effect  May  18,  1892. 

"  Warehouseman  "  is  one  who  receives  and  stores  goods  as  a  business  for  a 
compensation  or  profit.     Anderson's  Law  Diet.  1102. 

"  Wharfinger  "  is  one  who  keeps  a  wharf  for  receiving  goods  for  hire.  Id. 
1112. 

§  630.  Erroneous  bills  of  lading  or  receipts,  issued  in 
good  faith,  excepted. — No  pei'son  can  be  convicted  of  an  of- 
fense under  the  last  two  sections,  for  the  reason  that  the  contents  of 
any  barrel,  box,  case,  cask  or  other  vessel  or  package  mentioned 
in  the  bill  of  lading,  recei])t  or  otiier  voucher  did  not  correspond 
with  the  description  given  in  such  instrument  of  the  merchandise 
received,  if  such  description  corresponds  substantially  with  the 
marks,  labels  or  brands  upon  the  outside  of  such  vessel  or  pack- 
age, unless  it  appears  that  the  defendant  knew  that  such  marksi 
]^)el8  or  brands  were  untrue. 

§  631.  Duplicate  receipts  must  be  marked  "  duplicate.* 
— A  person  mentioned  in  sections  six  hundred  and  twenty^ 
eight  and  si.x  hundred  and  twenty-nine,  who  issues  any  second  or 
duplicate  receipt  or  voucher,  of  a  kind  specified  in  those  sections, 
at  a  time  while  a  former  receipt  or  voucher  for  tlie  merchandise 
specified  in  such  second  receipt  is  outstanding  and  uncanceled, 
without  writing  across  the  face  of  tlie  same  the  word  "duplicate," 
in  a  plain  and  legible  manner,  is  punishable  by  imprisonment  not 
exceeding  one  year,  or  by  a  fine  not  exceeding  one  thousand  dol- 
lars,  or  by  both. 
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§  632.  Selling,    hypothecating    or   pledging    property 
received  for  transportation  or  storage. —  A  person  mentioned 

in  sections  six  hundred  and  twenty-eight  and  six  hundred  and  twenty-nine^ 
who  sells  or  pled^  any  merchandise  for  which  a  bill  of  lading,  receipt  or 
voucher  has  been  issued  by  him,  without  the  consent  in  writing  thereto  of  the 
person  holding  such  bill,  receipt  or  voucher,  is  punishable  by  imprisonment 
not  exceeding  one  year,  or  by  a  fine  not  exceeding  one  thousand  dollars,  or  by 
both. 

§  633.  Bill  of  lading  or  receipt  issued  by  warehouseman 
must  be  canceled  on  redelivery  of  the  property. —  A  person 

mentioned  in  section  three  hundred  and  twenty- nine,  who  delivers  to  another 
any  merchandise  for  which  a  bill  of  lading,  receipt  or  voucher  has  been  issued, 
unless  such  receipt  or  voucher  bears  upon  its  face  the  words  "  not  negotiable,'* 
plainly  written  or  stamped,  or  unless  such  receipt  is  surrendered  to  be  can- 
celed at  the  time  of  sucn  delivery,  or  unless,  in  the  case  of  a  partial  delivery, 
a  memorandum  thereof  is  indorsed  upon  such  receipt  or  voucher,  is  punish- 
able by  imprisonment  not  exceeding  one  year,  or  by  a  fine  not  exceeding  one 
thousand  dollars,  or  by  both. 

§  634.  Property  demanded  by  process  of  law. —  The  last 

two  sections  do  not  apply  to  any  case  where  property  is  demanded  by  virtue 
of  legal  process. 
See  Zaehrisson  v.  Ahman,  2  Sandf .  68;  Keyser  v.  Harheek,  3  Duer,  878. 

§  634a.  Failure  to  issue  bill  of  lading. —  Any  person  who, 

being  the  owner,  master  or  agent  of  any  vessel  transporting  merchandise  or 
property  between  ports  of  this  state,  departs  with  such  vessel  or  causes  such 
vessel  to  depart  from  the  port  where  such  merchandise  or  property  is  taken  on 
board,  without  giving  or  tenderiDg  to  the  shipper  of  such  merchandise  or 
property,  if  a  bill  of  lading  be  demanded  by  such  shipper,  a  bill  of  lading  or 
shipping  document  as  provided  by  section  forty -one  of  the  domestic  com- 
merce law,  is  guilty  of  a  misdemeanor. 
Added  by  Laws  1898,  chap.  156.    In  effect  Sept.  1, 1896. 


CHAPTER  XIV. 
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641.  Divulging,  etc.,  telegram,  a  misdemeanor. 

642.  Opening  or  publishing  a  sealed  letter,  etc. 

643.  Amxing  advertisement  to  another's  land,  etc.,  how  punished. 

644.  Presumptive  evidence  a^^ainst  certain  persons. 

645.  Endangering  life  by  maliciously  placing  explosive  near  building. 

646.  Malicious  injury  to  standing  crops,  when  a  misdemeanor. 

647.  Removal  of  books  and  works  of  art  from  library;  willful  injury  to  workf 

of  art,  etc. 

648.  Malicious  injury  to  certain  articles  in  museum,  etc.,  how  punished. 

649.  Destroying  or  delay  of  election  returns. 

650.  Property  in  house  of  worship,  etc. 

661.  Unlawful  interference  with  gas  meter. 

662.  Driving  vehicle,  etc.,  on  sidewalks. 
662a.    Riding  bicycle  on  sidewalk  or  footpath. 

653.  Coercing  anoth':!*  person  a  misdemeanor. 

654.  Injury  to  other  property,  liow  punished, 

654a.    Throwmg  any  substance  on  highway  to  injure  cycle. 
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§  635.  Injuries  to  railroad  tracks,  etc. —  A  person  who 
wilfully : 

1.  Displaces,  loosens,  removes,  injures  or  destroys  any  rail, 
sleeper,  switch,  bridge,  viaduct,  culvert,  embankment  or  structure, 
or  any  part  thereof,  attached,  appertaining  to  or  connected  with 
any  railway,  or  by  any  other  means  attempts  to  wreck,  destroy,  or 
so  damage  any  car,  tender,  locomotive  or  railway  train  or  part 
thereof,  while  moving  or  standing  upon  any  railway  track  in  this 
state,  as  to  render  such  car,  tender,  locomotive  or  railway  train 
wholly  or  partially  unfitted  for  its  ordinary  use,  whether  operated 
by  steam,  electricity  or  other  motive  power ;  or, 

2.  Places  any  obstruction  upon  the  track  of  any  such  railway  ;  or, 

3.  Wilfully  destroys  or  breaks  any  guard  erected  or  maintained 
by  a  railroad  corporation  as  a  warning  signal  for  the  protection  of 
its  employes ;  or, 

4.  Wilfully  discharges  a  loaded  firearm,  or  projects  or  throws 
a  stone  or  other  missile  at  a  railway  train,  or  at  a  locomotive,  car 
or  vehicle  standing  or  moving  upon  a  railway  ;  or, 

5.  Wilf ullj'  displaces,  removes,  cuts,  injures  or  destroys  any  wire, 
insulator,  pole,  dynamo,  motor,  locomotive,  or  any  part  thereof, 
attached,  appertaining  to  or  connected  with  any  railway  operated 
by  electricity,  or  wilfully  interferes  Avith,  or  interrupts  any  motive 
power  used  in  running  such  road,  or  wilfully  places  any  such 
obstruction  upon  the  track  of  such  railroad,  or  wilfully  discharges 
a  loaded  firearm,  or  projects  or  throws  a  stone,  or  any  other  mis- 
sile, at  such  railway  train,  or  locomotive,  car  or  vehicle,  standing 
or  moving  upon  such  railway  ;  or, 

6.  Removes  a  journal-brass  from  a  car  while  standing  upon  any 

railroad  track  in  this  state,  without  authority  from  some  person 

who  has  a  right  to  give  such  authority,  is  punishable  as  follows : 

First.  If  thereby  the  safety  of  any  person  is  endangered,  by 
imprisonment  for  not  more  than  twenty  years.  Second.  In  every 
other  case  by  imprisonment  for  not  more  than  five  years. 

Amended,  Laws  1897,  chap.  183.     lu  effect  Sept.  1,  1897. 

§  636.  Damaging  building,  etc.,  by  explosion.-  -<  A  person 
who  unlawfully  and  maliciously,  by  the  explosion  of  gun-powder, 
or  any  other  explosive  substance,  destroys  or  damages  any  build- 
ing or  vessel,  is  punishable  as  follows : 

1.  If  thereby  the  life  or  safety  of  a  human  being  is  endangered, 
by  imprisonment  for  not  more  than  ten  years ; 


I 


816  Tu£  Penal  Code 

2.  In  every  other  case  by  imprisonment  for  not  more  than 
five  yearp. 
See  %  201,  ante;  ^045,  post 

§  637.  Burning  certain  property,  how  punished. —  A 

person  who  willfully  burns  or  sets  lire  to  any  gmin,  grass,  or 
growing  crop,  or  standing  timber,  or  to  any  building,  fixtures  or 
appurtenances  to  real  property  of  another,  under  circumstances 
not  amounting  to  arson  in  any  of  its  degrees,  is  punishable  by 
imprisonment  for  not  moie  than  four  years 
See  §  486.  ante. 

§  638.  Altering,  etc.^  signal  or  light  for  vessel,  etc.  — 

A  person  who,  with  intent  to  bring  a  vessel,  railway  engine,  or 
railway  train  into  danger,  either, 

1.  Unlawfully  or  wrongfully  shows,  masks,  extinguishes,  alters, 
or  removes  a  light  or  other  signal ;  or, 

2.  Exhibits  any  false  light  or  signal ; 

"^     Is  punishable  b}'  imprisonment  for  not  more  than  ten  3'ears. 

§  639.  Injuring  highway  boundary,  pier,  sea  wall, 
dock,  lock,  buoy,  landmark,  mile  board,  pipe,  main, 
sewer,  machine,  telegraph,  etc. —  A  person  who  willfully 
or  maliciously  displaces,  removes,  injures  or  destroys, 

1.  A  public  highway  or  bridge,  or  a  ))rivate  way  laid  out  by 
authority  of  law,  or  a  bridge  upon  such  public  or  private  way ;  or, 

2.  A  pier,  boom,  or  dam,  lawfully  erected  or  maintained  upon 
any  water  within  the  state,  or  hoists  any  gate  in  or  about  such 
dam;  or, 

3.  A  pile,  or  other  material,  fixed  in  the  ground  and  used  for 
securing  any  sea-bank  or  sea-walls,  or  the  bank  or  dam  of  any 
river  or  other  water,  or  any  dock,  quay,  jetty,  or  lock ;  or, 

4.  A  buoy  or  beacon,  lawfully  placed  in  any  waters  within  the 
state ;  or, 

5.  A  tree,  rock,  post,  or  other  monument,  which  has  been  either 
erected  or  marked  for  the  purpose  of  designating  a  point  in  the 
boundary  of  the  state,  or  of  a  county,  city,  town,  or  village, 
or  of  a  farm,  tract  or  lot  of  land,  or  any  mark  or  inscription 
thereon ;  or, 

6.  A  mile-board,  mile-stone,  or  guide-post,  erected  upon  a  high- 
way, or  any  inscription  upon  the  same ;  or, 

7.  A  line  of  telegraph  or  telephone,  wire  or  cable,  pier  or  abut- 
ment, or  the  material  or  j)roperty  belonging  thereto,  without  law- 
ful authority,  ur  who  shall  unlawfully  and  willfully  cut,  break, 
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top,  or  make  connection  with  any  telegraph  or  telephone  line,  wire,  cable  or 
inBtrument,  or  read  or  copy  in  any  unauthorized  manner  any  message,  com- 
munication or  report  passing  over  it,  in  this  state;  or  who  shall  willfully  pre- 
vent, obstruct  or  delay,  by  any  means  or  contrivance  whatsoever,  the  send- 
ing, transmission,  conveyance  or  delivery,  in  thia  state,  of  any  authorized 
message,  communication  or  report  by  or  through  any  telegraph  or  telephone 
line,  wire  or  cable,  under  the  control  of  any  telegraph  or  telephone  company 
doing  business  in  this  state;  or  who  shall  aid,  agree  with,  employ  or  conspirs 
with  any  person  or  persons  to  unlawfully  do.  or  permit  or  cause  to  be  done, 
any  of  the  acts  hereinbefore  mentioned,  or  who  shall  occupy,  use  a  line,  or 
shall  knowingly  permit  another  to  occupy,  use  a  line,  a  room,  toble,  establish- 
ment or  apparatus  to  unlawfully  do  or  cause  to  be  done  any  of  the  acts  here- 
inbefore mentioned;  or, 

8.  A  pipe  or  main  for  conducting  gas  or  water,  or  any  works  erected  for 
supplying  buildings  with  gas  or  water,  or  any  appurtenance  or  appendage 
connected  therewith;  or, 

9.  A  sewer  or  drain,  or  a  pipe  or  main  connected  therewith,  or  fonning  a 
part  thereof;  or,  who, 

10.  Destrovs  or  damages  with  intent  to  destroy  or  render  useless  any  engine, 
machine,  tool  or  implement  intended  for  use  in  tmde  or  husbandry; 

Is  punishable  by  imprisonment  for  not  more  than  two  years. 

11.  Any  person  who  shall  without  authority  of  the  corporation  owning  the 
same  open  any  flre-h^drant,  except  for  the  purpose  of  extinguishing  fire,  or 
who  shall  wantonly  mjure  or  impair  the  same,  shall  be  guilty  of  a  miade> 
meaner,  and  upon  conviction  thereof  shall  be  punished  by  a  fine  of  ten  dol- 
lars or  by  imprisonment  in  a  county  jail  for  the  term  of  ten  days;  and  it  shall 
be  the  duty  of  all  policemen,  deputy  sheriffs  or  constables  to  arrest  any  per- 
son found  violating  this  act. 

Subd.  11  added  Laws  1899,  ch.  888,  taking  effect  Sept.  1,  1B99. 

§  640.  Malicious  injury  and  destruction  oi  property. 

— A  person  who  willfully: 

1.  Cuts  down,  destroys  or  injures  any  wood  or  timber  standing 
or  growing,  or  which  has  been  cut  down  and  is  lying  ou  lands  oi 
another,  or  of  the  peonle  of  the  state  ;  or, 

2.  Cuts  down,  girdles  or  otherwise  injures  a  fniit,  shade  or 
ornamental  tree  standing  ou  the  lands  of  another,  or  of  the  ])eopIe 
of  the  state ;  or, 

3.  Severs  from  the  freehold  of  another,  or  of  the  people  of  the 
state,  any  produce  thereof,  or  anything  attached  thereto  ;  or, 

4.  Digs,  takes  or  carries  away  without  lawful  authority  or  con- 
sent from  any  lot  of  land  in  any  city  or  incorporated  village,  or 
from  any  lands  included  within  the  limits  of  a  street  or  avenue 
laid  down  on  the  map  of  such  city  or  village,  or  otherwise  recog- 
nized or  established,  any  earth,  soil  or  stone ;  or, 

5.  Enters  without  the  consent  of  the  owner  or  occupant  any 
orchard,  fruit  garden,  vineyard  or  ground  whereon  is  cultivated 
auy  fruit,  with  intent  to  take,  injure  or  destroy  anything  there 
growing  or  grown  ;  or, 

6.  Cuts  down,  destroys,  or  in  any  M^ay  injures  any  shrub,  tree 
or  vine  hv\u^  or  growing  Avithin  any  such  orchard,  garden,  vine- 
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yard,  or  npon  any  such  ground,  or  any  building,  frame  work  or 
erection  thereon ;  or, 

7.  Maliciously  injures  any  ice  npon  any  waters  from  which  ice 
is  taken  as  an  article  of  merchandise,  with  intent  to  injure  the 
owner  thereof,  or  enters  or  skates  upon  any  pond  or  body  of 
water  not  navigable,  kept  and  used  for  the  purpose  of  taking  ice 
therefrom  as  an  article  of  merchandise,  and  upon  or  adjoining 
which  a  notice  has  been  placed  in  a  conspicuous  position  forbid- 
ding such  entry,  and  stating  the  purpose  for  which  said  body  of 
water  is  kept  or  used,  or  puts  or  throws  upon  or  into  any  such 
poud  or  body  of  water  any  stick,  stone  or  other  substance  to  the 
injury  of  the  ice  or  water  ;  or, 

8.  XJnlawfuhy  takes  or  carries  away  or  interferes  with  or  dis- 
turbs by  any  means  the  oysters  or  other  shell  fish  of  another, 
legally  planted  upon  the  bed  of  any  river,  bay,  sound  or  water  of 
this  state,  or  removes,  pulls  up  or  destroys  any  stake  or  buoy 
designated  or  marking  out  any  legally  planted  oyster  bed  of 
another,  is  guilty  of  a  misdemeanor ;  and  any  oysters  planted 
upon  the  bed  of  any  watere  of  this  state  leased  by  the  commis- 
sionere  of  fisheries  sliall  be  deemed  legally  planted,  and  evidence 
that  any  boat  or  vessel  has  been  used  for  the  purpose  of  taking, 
carrying  away  or  interfering  with  such  oysters  shall  be  presump- 
tive evidence  of  guilt  as  against  the  owner,  master  or  crew  of 
such  vessel ;  or 

9.  Intrudes,  or  places  any  hovel,  shanty  or  building  upon,  or 
within  the  limits  oi  any  lot  of  piece  of  land  within  any  incorpo- 
rated city  or  village,  without  the  consent  of  the  owner,  or  within 
the  boundaries  of  any  street  or  avenue  within  such  city  or 
village ;  or, 

10.  Kills,  wounds  or  traps  any  bird,  deer,  squirrel,  rabbit  or 
other  animal  within  the  limits  of  any  cemetery  or  public  burying 
ground,  or  of  any  public  park  or  pleasure  ground,  or  removes  the 
young  of  any  such  animal,  or  the  eggs  of  any  such  bird,  from 
any  cemetery,  park  or  pleasure  ground,  or  exposes  for  sale,  or 
knowingly  buys  or  sells  any  bird  or  animal  so  killed  or  taken  ;  or, 

11.  Drives  or  leads  along  a  public  highway  a  wild  and  dan- 
gerous animal,  or  a  vehicle  or  en^ne  propelled  by  steam,  except 
upon  a  railroad,  along  a  public  highway,  or  causes  or  directs  such 
animal,  vehicle  or  engine  to  be  so  driven,  led,  or  to  be  made  to 
pass,  unless  a  person  of  mature  age  shall  precede  such  animal, 
vehicle  or  engine  by  at  least  one-eighth  of  a  mile,  carrying  a  red 
light,  if  in  the  night-time,  and  gives  warning  to  all  persons  whom 
he  meets  traveling  such  highway,  of  the  approach  of  such  animal, 
vehicle  or  engine ;  or, 

12.  Takes  or  attempts  to  take,  witliout  the  consent  of  the  owner 
of  any  lake  or  pond,  any  fish  from  the  waters  thereof,  provided 
such  lake  or  pond  is  so  situated  that  fish  cannot  pass  thereinto 
from  the  waters  of  any  other  lake,  pond  or  stream,  either  public 
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or  owned  by  other  persons;  or,  without  the  consent  of  the  owner  of  any  sach 
lake  or  pond,  places  therein  any  piscivorous  fish  or  any  poison  or  other  sub- 
stance injurious  to  the  health  of  nsh,  or  lets  the  waters  out  of  any  such  lake 
or  pond  with  intent  to  take  fish  therefrom  or  to  harm  fish  therein;  or 

18.  Injures  any  arsenal  or  armory,  or  its  fixtures,  or  any  uniforms,  arms  or 
equipments,  or  other  property  therein  deposited;  or, 

14.  Trespasses  upon  any  rlne-range  lawfully  used  by  or  in  connection  with 
the  national  guard  of  the  state,  or  any  organization,  division  or  district  thereof, 
or  who  injures  any  target  or  other  property  situate  thereon,  or  who  willfully 
violates  thereon  any  regulation  established  to  maintain  order,  preserve  prop- 
erty or  prevent  accident  upon  such  range,  or  removes,  mutilates  or  destroys  a 

•battle  flag,  book,  placard,  relic  or  record  deposited  or  kept  in  the  state  military 
bureau;  or, 

15.  Cuts,  spoils  or  destroys  any  cordage,  cable,  buoys,  buoy-rope,  head-fast 
or  other  fast  fixed  to  the  anchor  or  moonngs  belonging  to  anv  vessel,  or  who 
shall,  with  intent  to  injure,  tamper  in  any  way  with  the  lines  or  cables  by 
which  any  vessel  is  moored  or  made  fast,  or  who  shall,  with  intent  to  injure, 
tamper  in  any  manner  with  the  steering-gear,  bell-gear,  engines,  machinery, 
lights  or  any  other  equipments  of  any  vessel,  shall  be  deemed  guilty  of  a 
misdemeanor. 

16.  Any  person,  who  in  any  manner,  for  exhibition  or  display,  places  or 
causes  to  be  placed,  any  inscription,  design,  device,  symbol,  name,  advertise- 
ment, words,  characters,  marks,  or  notice  whatever  upon  any  flag,  standard, 
color  or  ensign  of  the  United  States  or  state  flag  of  this  state  or  ensign  evi- 
dently purporting  to  be  either  of  said  flags,  standards,  colors  or  ensigns,  or 
who,  in  any  manner  appends,  annexes  or  affixes  or  causes  to  be  appended, 
annexed  or  affixed  to  any  such  flag,  standard,  color  or  ensign,  any  inscription, 
design,  device,  symbol,  name,  advertisement,  words,  marks,  notice  or  token 
whatever,  or  who  displays  or  exhibits  or  causes  to  be  displayed  or  exhibited 
any  flag,  standard,  color  or  ensign  of  the  United  States  or  flag  of  this  state,  or 
flag,  standard,  color  or  ensign  evidently  purporting  to  be  eitner  of  said  flags, 
standards,  colors  or  ensigns,  upon  which  snail,  in  any  manner  be  placSi, 
attached,  annexed  or  affixed,  any  inscription,  design,  device,  symbol,  name, 
advertisement,  words,  marks,  notice  or  token  whatever,  or  who  publicly  muti- 
lates, tramples  upon  or  otherwise  defaces  or  defies  any  of  said  flags,  standards, 
colors  or  ensigns,  whether  any  of  said  flags,  standards,  colors  or  ensigns  are 
public  or  private  property,  shall  be  deemed  guilty  of  a  misdemeanor.  Pro- 
vided, however,  that  flags,  standards,  colors  or  ensigns  the  property  of  or  used 
in  the  service  of  the  United  States  or  of  this  state,  may  have  inscriptions, 
names  of  actions,  words,  marks  or  symbols,  placed  thereon  pursuant  to  law  or 
authorized  regulations. 

Subd.  8  amended  1804,  ch.  820;  took  effect  April  18,1894.  See,  also,  Lawa 
1894,  ch.  164. 

Subd.  11  amended  1893,  ch.  692;  took  effect  May  18,  1892. 

Subd.  18  and  14  added  Laws  1893,  ch.  692;  took  effect  Oct.  1.  1898. 

Subd.  14  amended  1896.  ch.  552;  takes  effect  Sept.  1896. 

Subd.  15  added  ch.  552  of  1896;  in  effect  Sept.  1,  1896. 

Subd.  16  added  1899,  ch.  12;  in  effect  Sept.  1,  1899. 

The  essence t)f  the  olTense  is  the  injury  to  or  destruction  of  property;  and 
any  act,  however  wanton  and  dangerous,  which  does  not  result  in  such  injury 
or  destruction  is  not  an  act  of  malicious  mischief.     Wait  v.  Green,  5  Park  185. 

Subdiv.  3.  To  establish  the  offense  it  is  simply  necessary  to  show  that  the 
act  was  done  intentionally  without  the  consent  of  the  owner  and  without  right 
Anderson  v.  How,  116  N.  Y.  336. 

§  640a.  Trespasses  on  Indian  lands.  —  A  person  who  cuts, 

removes,  causes  to  be  removed  or  aids  or  assists  in  removing  from  the  Allegany, 
Cattaraugus,  Tonawanda  or  Onondaga  reservations  any  wood,  trees,  timber, 
bark  or  poles,  except  as  authorized  by  law,  is  guilty  of  a  misdemeanor. 
Added  Laws  1893,  ch.  692;  takes  effect  Oct.  1,  1893. 

§  640b.  Trespasses  on  Onondaga  reservation. —  A  person, 

other  than  an  Onondaga  Indian,  who  cuts  or  removes  from  the  Onondaga  reser- 
vati.):i  Hny  tret',  timb:jr,  wo  )d,  bark  or  p;)led;  or  an  Indian  who  cuts  for  the 
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purpose  of  sale  or  removal  from  such  reservation,  or  who  removes,  causes  to 
be  removed  or  aids  in  the  removal  from  such  reservation  of  any  tree,  timber, 
wood,  bark  or  poles,  except  on  the  written  permission  of  a  majori^  of  the 
chiefs  of  the  Onondaga  tribe,  particularly  specifying  the  quantity  and  kind  of 
trees,  timber,  wood,  bark  or  poles  to  be  cut  or  removed,  is  guilty  of  a 
misdemeanor. 
Added  Laws  1893,  ch.  692;  takes  effect  Oct.  1.  1893. 

§  640c.  Cutting  ice  in  front  of  premises  of  another.—  A 

person  who  takes  possession  of  or  cuts  ice  in  front  of  the  lands  of  another  on 
any  water  except  lakes,  ponds,  the  Hudson  and  Mohawk  rivers  and  the  tide- 
waters of  Rondout  and  Catskill  creeks,  between  the  center  of  such  body  of 
water  and  such  lands,  after  the  owner  or  occupant  has  posted  in  a  conspicuous 
manner  upon  such  lands  near  the  banks  of  such  waters  a  written  or  printed 
notice  of  his  desire  to  cut  ice  in  front  of  such  lands;  or 

2.  Trespasses  upon  or  takes  such  ice  or  any  part  thereof  for  commercial 
purposes;  or 

3.  Willfully  removes  any  such  notice;  is  guilty  of  a  misdemeanor. 

Added,  Laws  1893,  chap.  692;  took  effect  Oct.  1,  1898. 

§  640d.  Offering  to  sell  real  property  without  written 
authority. —  In  cities  of  the  first  and  second  class,  any  person 
who  shall  offer  for  sale  any  real  property  without  the  written  authority  of  the 
owner  of  such  property,  or  of  his  attorney  in  fact,  appointed  in  writing,  or  of 
a  person  who  has  made  a  w^ritten  contract  for  the  purchase  of  such  property 
with  the  owner  thereof,  shall  be  guilty  of  a  misdemeanor. 
Added,  Laws  1901.  chap.  128;  in  effect  Sept.  1, 1901. 

§  640e.  Application  for  loan  on  real  property  without  writ- 
ten authority. —  In  cities  of  the  first  and  second  class,  any  per- 
son who  shall  make  application  to  anv  other  person,  or  to  any  corporation,  for 
a  loan  upon  any  real  property  without  the  written  authority  of  the  owner  of 
such  real  property,  or  of  his  attorney  in  fact,  appointed  in  writing,  or  of  a 
person  who  has  made  a  written  contract  for  the  purchase  of  such  property 
with  the  owner  thereof,  shall  be  guilty  of  a  misdemeanor. 

Added,  L-iws  1901,  chap.  128;  in  effect  Sept.  1,  1901. 

§  641.  Divulging,  etc.,  telegram,  a  misdemeanor. —  A  per- 
son who,  either, 

1.  Wrongfully  obtains,  or  attempts  to  obtain,  any  knowledge  of  a  tele- 
graphic or  telephonic  message  by  connivance  with  a  clerk,  operator,  messen- 
ger, or  other  employe  of  a  telegraph  or  telephone  company;  or 

2.  Being  such  clerk,  operator,  messenger  or  other  employe,  willfully 
divulges  to  any  one  but  the  persons  for  whom  it  was  intended,  the  contents  or 
the  nature  thereof  of  a  telegraphic  or  telephonic  message  or  dispatch  intrusted 
to  him  for  the  transmission  or  delivery,  or  of  which  contents  he  may  in  any 
manner  become  possessed,  or  occupying  such  position  in  a  telegraph  office 
shall  willfully  refuse  or  neglect  duly  to  transmit  or  deliver  messjiges  received 
at  such  office,  except  when  such  telegraphic  or  telephonic  message  or  dispatch 
is  in  aid  of  or  used  to  abet  or  carry  on  any  unlawful  business  or  traffic,  or  to 
perpetrate  any  criminal  offense,  and  when  it  shall  appear  that  any  offense  at 
law  or  unlawful  business  or  traffic  is  being  carried  on  or  conducted  in  whole 
or  in  part  by  means  of  a  tv.'lcgniphic  or  telephonic  message  or  dispatch,  it  shall 
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be  the  duty  of  any  corporation  or  employe  having  knowledge  of  the  same,  to 

withhold  such  dispatch  from  delivery,  and  to  further  furnish  to  any  public 

officer  whose  duty  it  is  to  prosecute  any  offense  at  law  so  aided  and  abetted, 

all  information  in  their  possession,  relating  to  said  unlawful  business  or  traffic; 
and  to  further  assist  in  the  identification  of  any  person  aiding  or  abetting  iu 
or  conducting  any  such  unlawful  business  or  traffic;  and  tiny  violation  of  this 
act,  or  refusal  or  neglect  to  furnish  information  ns  provided  hereinbefore,  is 
punishable  by  a  flue  of  not  more  than  one  thousand  dollars  or  by  imprison- 
ment for  not  more  than  two  years,  or  by  both  such  flne  and  imprisonment. 

Amended,  L.  1901,  chap.  661,  to  take  effect  Sept.  1,  1901. 

§  642.  Opening  or  publishing  a  letter,  etc. — A  person  who 
willfully,  and  without  authority,  either 

1.  Opens  or  reads,  or  eauses  to  be  opened  or  read,  a  sealed  let- 
ter, telegram,  or  private  paper  ;  or 

2.  Publishes  the  whole  or  any  portion  of  such  a  letter,  or  tele- 
gram, or  private  paper,  knowing  it  to  have  been  opened  or  read 
without  authority ;  or^ 

3.  Takes  a  letter,  telegram  or  private  paper,  belonging  to 
another,  or  a  copy  thereof,  and  publishes  the  whole  or  any  por- 
tion thereof ;  or 

4.  Publishes  the  whole  or  any  portion  of  such  letter,  telegram 
or  private  paper,  knowing  it  to  have  been  taken  or  copied  with- 
out authority ;  or 

5.  Publisfies  or  causes  to  be  published,  or  connives  at  the  pub- 
lication of  any  letter,  telegram  or  private  paper  or  of  any  portion 
of  any  letter,  telegram,  or  private  paper  round  on,  or  among  the 
effects  of,  any  person  who  has  been  dangerously  wounded,  or  who 
has  committed  suicide,  or  who  has  died  suddenly,  or  who  has  been 
found  dead,  unless  such  letter,  telegram,  or  private  paper  shall 
have  been  produced  pursuant  to  law  before  a  coroner  at  an  inquest, 
and  the  puolication  of  such  letter,  telegram,  or  private  paper,  or 
of  such  portion  of  such  letter,  telegram,  or  private  paper  snail  have 
been  declared  by  that  coroner  in  writing  to  be  necessary  to  aid  in 
the  discovery  of  a  crime,  or  of  the  identity  of  the  wounded  or 
deceased  person,  is  guilty  of  a  misdemeanor. 

Amended  by  chap.  588,  Laws  1900;  in  effect,  as  amended,  September  1, 1900. 
See  U.  S.  Rev.  StM.,  §  3892;  U,  S,  v.  IHWury,  29  Fed.  Rep  705. 
1.  A  bank  draft  in  a  sealed  envelope  is  not  a  '*  sealed  letter."    McCormaek 
Y.  Perry,  47  Hun,  71. 

§  643.  Affixing  advertisement  to  another's  land,  etc.,  how 
punished. — A  person  wlio  places  upon  or  affixes  to,  or  causes  or 
procures  to  be  placed  upon  or  affixed  to,  real  property  not  his 
own,  or  a  rock,  tree,  wall,  fence,  or  other  structure  thereupon, 
without  the  consent  of  tiie  owner,  any  words,  characters,  or 
device,  as  a  notice  of,  or  reference  to,  any  article,  business,  exhi-  , 

bition,  profession,  matter  or  event,  is  punishable  by  imprison-  1 

ment  for  not  more  than  six  months,  or  by  a  fine  of  not  more  than  ^ 

two  hundred  and  fifty  dollars,  or  by  both. 
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§  644.  Presumptive  evidence  against  certain  persons.— 

The  placing  or  affixing  of  any  words,  characters,  device  or  notice 
of  any  article,  business,  or  other  thing,  to  or  upon  any  property  or 
place  specified  in  the  last  section,  is  presumptive  evidence  that  the 
proprietor,  vendor  or  exhibitor  thereof  caused  or  procured  the  same 
to  be  so  placed  or  affixed. 

§  645.  Endangering  life  by  maliciously  placing  explo- 
sive near  building. —  A  per^son  who  places  in,  upon,  under, 
}igainst  or  near  to,  any  building,  car,  vessel  or  structure,  gunpow- 
der or  any  other  explosive  substance,  wiih  intent  to  destroy,  throw 
down  or  injure  the  whole  or  any  part  thereof,  under  such  circum- 
stances, that,  if  the  intent  were  accomplished,  human  life  or  eafety 
woald  be  endangered  thereby,  although  no  damage  is  done,  is  guilty 
of  a  felony. 

§  64G.  Malicious  injury  to  standing  crops,  when  a  mis- 
demeanor.—  A  person,  who  maliciously  injures  or  destroys  .my 
standing  crops,  grain,  cultivated  fruits  or  vegetables,  the  proix^rty 
of  another,  in  any  case  for  which  punishment  is  not  otherwi8<t 
prescribed  by  this  Code,  or  by  some  other  statute,  is  guilty  of  a 
misdemeanor. 

g  G47.  Bemoval  of  books  and  works  of  art  from  li- 
brary ;  willful  injury  of  works  of  art,  ornamental  trees, 
etc. — Any  person  who, 

1.  Removes  or  assists  in  removing  siny  book,  manuscript,  map, 
print,  coin,  medal,  painting  or  other  literary  article  or  work  of  art 
from  the  library  building  of  any  reference  library  company,  except 
for  its  preservation  or  repair,  or  for  the  purpose  of  its  de]>osit  in 
some  other  building  of  the  company,  or,  being  a  trustee  or  officer 
of  such  company,  consents  to  the  removal  thereof;  or,  upon  such 
removal  refuses  to  permit  the  same  to  be  restored;  or, 

2.  Not  being  the  owner  thei'eof,  and  without  lawful  authority, 
willfully  injures, disfigures,  removes  or  destroys  a  gravestone,  monu- 
ment, work  of  art,  or  useful  or  ornamental  improvement,  or  any 
shade  tree  or  ornamenUd  plant,  whether  situated  upon  private 
grounds  or  u^wn  the  street,  road  or  sidewalk,  cemetery  or  public 
park  or  place,  or  removes  from  any  grave  iii  a  cemeiiry  any  flowers, 
memorials  or  other  tokens  of  affection,  or  other  thing  connected 
with  them,  is  guilty  of  a  misdemeanor.  [As  amended ;  in  effect 
May  18,  1892. 

See  People  v.  Bicharda,  44  Hun,  283;  5  N.  Y.  Cr.  Rep.  355. 


§  648.  Malicious  ix\)ury  to  certain  articles  in  museum, 
etc.,  liow  punished. —  A  person  who  maliciously  cuts,  tears, 
defaces,  disfigures,  soils,  obliterates,  breaks  or  destroys,  a  book, 
map^  chart,  picture,  engraving,  statue,  coin,  model,  apparatus, 
specimen,  or  other  work  of  literature  or  objei  t  of  art,  or  curiosity, 
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deposited  in  a  public  library,  gallery,  museum,  collection,  fair  or  exhibi- 
tion, is  punishable  by  impriRonment  in  a  state  prison  for  not  more  than 
three  years,  or  in  a  county  jail  for  not  more  than  one  year,  or  by  a  fine  of 
not  more  than  five  hundred  dollars,  or  by  both  such  fine  and  impriaonment. 

I  049.  Destroying  or  delay  of  election  retums.~A  messenger  ai>- 
pointed  by  authority  of  law  to  receive  and  carry  a  rejwrt,  certificate  or 
certified  copy  of  any  statement  relating  to  the  result  of  any  election,  who 
willfully  mutilates,  tears,  defaces,  obliterates  or  destroys  the  same,  or  does 
any  other  act  which  prevents  the  delivery  of  it  as  required  by  law;  and  a 
person  who  takes  away  from  such  messenger  any  such  report,  certificate  or 
certified  copy,  with  intent  to  prevent  its  delivery,  or  who  willfully  docs  any 
injury  or  other  act  in  this  section  specified,  is  punishable  by  imprisonment 
in  a  state  prison  not  exceeding  five  years.     [Amended  ;  in  effect  May  17,  1892. 

This  flection  in  directed  against  misconduct  of  messengers  in  charse  of  election  re. 
turns,  appointed  by  authority  of  law,  or  those  who  interfere  with  such  messeneers,  nnd 
the  words  "or  who  willfiillydoes  any  injury  orother  act  in  this  section  specified,"  do 
not  enlarge  the  scope  of  the  section,  or  affect  any  person  except  those  specified.  The 
section  should  be  so  construed  with  section  04  as  not  to  make  a  double  crime  of  one  act. 
Consequently,  where  the  indictment,  in  addition  to  the  count  above  referred  to,  cod> 
tains  a  count  under  section  640,  Penal  Code,  such  latter  count  is  demurrable  where  It 
fails  to  allege,  (1)  that  the  defendant  was  a  superrisor;  or,  (2)  that  he  was  a  messenger: 
or,  (3)  that  ne  took  the  certificate  from  a  messenger;  or,  (4)  thut  the  certificate  was  to 
have  been  used  for  any  legal  purpose,  or  that  such  use  was  prevented,  [\ople  v.  Wist, 
8  N.  V.  Cr.  Rep.  303;  2  How.  (N.  S.)  92. 

It  seems  that  the  common-law  rule  of  pleading  should  apply,  and  that  both  counts  of 
the  indictment  in  such  case  are  bud,  where  they  fail  to  set  out  the  document  in  words 
and  figures,  or  fail  to  profess  so  to  do ;  and  an  af legation  **  in  the  words  and  figures,  nnd 
in  substance  following,  to-wit,*'  is  insufficient.  fiopU  v.  W'use^  3  N.  V.  Cr.  Rep.  303; 
2  How.  (N.S.)92. 

$  650.  Property  in  house  of  worship,  etc.  — A  [x^rson,  who  willfully 
and  without  authority,  breaks,  defaces  or  otherwise  injures  any  house  of 
religious  worship,  or  any  part  thereof,  or  any  appurtenances  thereto,  or  any 
book)  furniture,  ornament,  musical  instrument,  article  of  silver  or  platc<i 
ware,  or  other  chattel  kept  therein  for  use  in  connection  with  religious 
worship,  is  guilty  of  felony. 

Violations  of  this  section  ure  punishable  under  section  14.  antt. 

§  651.  Unlawful  interference  with  gas  or  electric  meters 
or  steam  valves. —  A  person  who  wilfully  with  intent  to  injure 
or  defraud : 

1.  Connects  a  tube,  pipe,  wire  or  other  instrument  or  contriv- 
ance with  a  pipe  or  wire  used  for  the  conducting  or  supplying 
illuminating  gas,  fuel,  natural  gas  or  electricity  in  such  a  manner 
as  to  supply  such  gas  or  electricity  to  any  burner,  orifice,  lamp 
or  motor  where  the  same  is  or  can  be  burned  or  used  without 
passing  through  the  meter  or  instrument  provided  for  registering 
the  quantity  consumed ;  or 

2.  Obstructs,  alters,  injures  or  prevents  the  action  of  a  meter 
or  other  instrument  used  to  measure  or  register  the  quantity  of 
illuminating  fuel,  natural  gas  or  electricity  consumed  in  a  house 
or  apartment,  or  at  an  orifice  or  burner,  lamp  or  motor,  or  by  a 
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consumer  or  other  person  or  a  person  other  than  a  state  inspector 
or  deputy  inspector  of  gas  meters  or  an  employe  of  the  company 
owning  any  gas  or  electric  meter,  who  wilfully  shall  detach  or 
disconnect  such  meter,  or  make  or  report  any  test  of,  or  examine 
for  the  purpose  of  testing  any  such  meter  so  detached  or  discon- 
nected ;  or 

3.  In  any  manner  whatever,  changes,  extends  or  alters  any 
service  or  other  pipe,  wire  or  attachment  of  any  kind,  connecting 
or  through  which  natural  or  artificial  gas  or  electricity  is  fur- 
nished from  the  gas  mains  or  pipes  or  wires  of  any  person,  com- 
pany or  corporation  without  first  procuring  from  said  person, 
company  or  corporation  written  permission  to  make  such  change, 
extensioa  or  alterations  ;  pr 

4.  Makes  any  connection  or  xeconnection  with  the  gas  mains, 
service  pipes  or  wires  of  any  person,  company  or  corporation  fur- 
nishing to  consumers  natural  or  artificial  gas  or  electricity,  or 
turns  on  or  off  or  in  any  manner  interferes  with  any  valve  or  stop- 
cock or  other  appliances  belonging  to  such  person,  company  or 
corporation  and  connected  with  its  service  or  other  pipes  or  wires, 
or  enlarges  the  orifice  of  mixers,  or  uses  natural  gas  for  heating 
purposes  except  through  mixers,  or  electricity  for  any  purpose, 
without  first  procuring  from  such  person,  company  or  corporation 
a  written  permit  to  turn  on  or  off  such  stop-cock  or  valve,  or  to 
make  such  connections  or  reconnections,  or  to  enlarge  the  orifice 
of  mixers  or  to  use  for  heating  purposes  without  mixers,  or  to 
interfere  with  the  valves,  stop-cocks,  wires,  or  other  appliances  of 
such  person,  company  or  corporation,  as  the  case  may  be ;  or 

5.  Retains  possession  of  or  refuses  to  deliver  any  mixer  or  mixers, 
meter  or  meters,  lamp  or  lamps,  or  other  appliances  which  may 
be  or  may  have  been  loaned  or  rented  to  them  by  any  person, 
company  or  corporation  for  the  purpose  of  furnishing  gas,  elec- 
tricity or  power  through  the  same,  or  who  sells,  loans  or  in  any 
manner  disposes  of  the  same  to  any  person  or  persons  other  than 
the  said  person,  company  or  corporation  entitled  to  the  possession 
of  the  same  ;  or 

6.  Sets  on  fire  any  gas  escaping  from  wells,  broken  or  leaking 
mains,  pipes,  valves  or  other  appliances  used  by  any  person,  com- 
pany or  corporation,  in  conveying  gas  to  consumers,  or  interferes 
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In  any  manner  with  the  wells,  pipes,  mains,  gate-boxes,  valves,  stop-cocks^ 
wires,  cables,  conduits,  or  any  other  appliances,  machinery  or  property  of  any 
person,  company  or  corporation  engaged  in  furnishing  gas  to  consumers  uulef  g 
employed  by  or  acting  under  the  authority  and  direction  of  such  person,  com 
pany  or  corporation ;  or 

7.  Opens  or  causes  to  be  opened  or  reconnects  or  causes  to  be  reconnected 
any  valve  lawfully  closed  or  disconnected  by  a  district  steam  corporation;  or 

8.  Turns  on  steam  or  causes  it  to  be  turned  on,  or  to  re  enter  any  premises 
when  the  same  has  been  lawfully  stopped  from  entering  such  premises,  is 
guilty  of  a  misdemeanor. 

Amended  by  chap.  689,  Law8 1900;  in  effect,  as  amended,  April  28, 1900 

§  652.  Driving  vehicles,  et  cetera,  on  sidewalks. —  A  per- 
son who  willfully  and  without  authority  or  necessity  drives  any  team,  vehicle, 
cattle,  sheep,  horse,  swine  or  other  animal  along  upon  a  sidewalk  is  punishable 
by  a  fine  of  fifty  dollars,  or  imprisonment  in  the  Ci  unty  jail  not  exceeding 
thirty  days,  or  both. 

1.  A  person  who  willfully  and  without  authority  or  necessity  drives  any 
team  or  vehicle,  except  a  bicycle,  upon  a  sidepath  or  wheelwa^,  constructed 
by  or  exclusively  for  the  use  of  bicyclists,  and  not  constructed  m  a  street  of  a 
city,  is  punishable  by  a  fine  of  not  more  than  fifty  .dollars,  or  imprisonment 
not  exceeding  thirty  days,  or  both. 

Amended,  1897,  chap.  S87.    In  effect  April  Ifi,  1897. 

§  652a.  Riding  bicycle  on  sidewalk  or  foot-path. — A  per- 
son who  willfully  and  without  authoritv  rides  a  bicycle  upon  a  sidewalk  or 
foot-path  constructed,  maintained,  or  allowed  to  remain  for  the  exclusive  use 
of  pedestrians,  in  any  street  where  a  si4epath  for  bicycles  is  maintained  out 
side  ol  an  incorporated  city  or  village,  is  guilty  of  a  misdemeanor,  punishable 
by  a  fine  of  not  more  than  twenty-five  dollai^,  or  by  imprisonment  for  not 
more  than  twenty  days,  or  both. 

Added,  L.  1901,  chap  660;  in  effect  April  26, 1901. 

§  653.  Coercing  another  person,  a  misdemeanor.  —  A  person  who 

with  a  view  to  C(>m|K*l  another  )K>rson  to  do  or  to  abstain  from  doing  an  act 
which  such  other  |>erson  has  a  legal  right  to  do  or  to  abstain  from  doing, 
wrongfully  and  unlawfully, 

1.  Uses  violence  or  inHicts  injury  upon  such  other  person  or  his  family, 
or  a  member  thereof,  or  upon  his  |)roiM.'rty,  or  threatens  such  violence  or 
injury;  or, 

2.  Deprives  any  such  person  of  any  tool,  implement,  or  clothing,  or  hin- 
ders him  in  the  use  thereof,  or, 

3.  Uses  or  attempts  the  intimidation  of  such  person  by  threats  or  force; 
Is  guilty  of  u  misdemeanor. 

See  §  H58,  (tftCf  ;  ^  uVi,  im^l  ;  f\opte  r.  Leu/tar Jt,  4  N.  Y.  Cr.  Ucp.  S26. 

I  654.  Injury  to  other  property,  how  punished.— A  |icrson  who 
unlawfully  and  willfully  destroys  or  injures  any  real  or  jwrsonal  property  of 
another  or  who  without  authority  or  permission  from  a  person  who  has  the 
right  to  give  such  authority  or  iwrmission,  loosens  any  binlce  or  1>Iocktii<i[  of 
any  car  standin<;  on  any  railroad  track  in  this  state,  or  without  like  author- 
ity or  pcmnssion,  puts  upon  or  runs  any  hand  car,  or  other  car,  on  any 
railroad  track  in  this  state,  or  without  like  authority  or  permission,  inter- 
feres or  meddles  with  any  brake  or  coupling  of  any  car  while  standin<r  or 
moving  on  any  nnlroa<l  track  in  this  state,  or  takes  any  part  tfte«^in,  in  a 
case  where  the  punishment  is  not  specially  prescribed  by  statute,  i^  punish- 
able as  follows: 
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1.  If  the  value  of  the  property  destroyed,  or  the  dlminutioQ  in  the  value  of 
the  property  by  the  injury  is  more  than  twenty -five  dollars,  by  imprisonment 
for  not  more  than  four  years; 

2.  In  any  other  case,  by  imprisonment  for  not  more  than  six  montlis,  or  by 
a  fine  of  not  more  than  two  hundred  and  fifty  doUars,  or  by  both  such,  fine 
and  imprisonment. 

8.  And  in  addition  to  the  punishment  prescribed  therefor,  he  is  liable  in 
treble  damages  for  the  injury  done,  to  be  recovered  in  a  civil  action  by  the 
owner  of  such  property,  or  the  public  officer  having  charge  thereof.  [As 
amended;  in  effect  Sept.  1,  1892. 

See  §  640,  anU;  Von  Hoffman  v.  KendaU,  17  N.  Y.  Supp.  718. 
The  malicious  killing  of  a  horse  is  a  misdemeanor.     People  v.  Woodward,  81 
Hun,  68;  2  N.  Y.  Cr.  Rep.  87. 

§  654a.  Throwing  any  substance  on  highway  to  injure  cvde.—  Who- 
ever, with  intent  to  prevent  the  free  use  of  a  cycle  thereon,  shall  throw,  drop 
or  place,  or  shall  cause  or  procure  to  be  thrown,  dropped  or  placed,  in  or  upon 
any  cycle  path,  avenue,  street,  sidewalk,  alley,  road,  highway  or  public  way 
or  place,  any  glass,  tacks,  nails,  pieces  of  metal,  brier,  thorn  or  oUier  substance 
which  might  injure  or  puncture  any  tire  used  on  a  cycle,  or  which  miffht 
wound,  disable  or  injure  an^  person  using  such  cycle,  shall  be  guilty  of  a 
misdemeanor  and  on  conviction  be  fined  not  less  than  five  nor  more  than  fifty 
dollars. 

Added;    chap.  804  of  1896.    In  effect  April  17,  1896. 


TITLE  XVI. 

CRUELTY  TO  ANIMALS. 

Section  655.  Overdriving  animal;  failing  to  provide  proper  sustenance. 

656.  Abandonment  of  disabled  animal. 

657.  Failure  to  provide  proper  food  and  drink  to  impounded  animsL 

658.  Selling  or  offering  to  sell  or  exposing  disabled  animal. 

659.  Carrying  animal  in  a  cruel  manner  a  misdemeanor. 

660.  Animal  wantonly  poisoned,  or  attempted  to  be  poisoned,  a 

misdemeanor. 

661.  Throwing  substance  injurious  to  animals  in  public  place  a  mis- 

demeanor. 

662.  Keeping  milch  cows  in  unhealthy  places,  and  feeding  them  with 

food  producing  unwholesome  milk,  a  misdemeanor. 
668.  Transporting  animals  for  more  than  twenty-four  consecutive 
hours  a  misdemeanor. 

664.  Setting  on  foot  fights  between  birds  and  animals  a  misdemeanor 

665.  Keeping,  etc.,  a  place  where  animals  are  fought  a  misdemeanor. 

666.  Running  horses  on  highway  a  misdemeanor. 

667.  Leaving  state  to  elude  provisions  of  thi£  title. 

668.  Fines  and  penalties  to  be  paid  over  to  a  society. 

669.  Definitions. 

§  655.  Overdriving  animal ;  failing  to  provide  proper 
sustenance.  —  A  person  who  overdrives,  overloads,  tortures  or 
cruelly  beats  or  unjustifiably  injures,  maims,  mutilates  or  kills 
any  animal,  whether  wild  or  tame,  and  whether  belonging  to 
himself  or  to  another,  or  deprives  any  animal  of  necessary  suste- 
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nance,  food  or  drink,  or  neglects  or  refuses  to  furnish  it  such 
bustenance  or  drink,  or  causes,  procures  or  permits  any  animal  to 
be  overdriven,  overloaded,  tortured,  cruelly  l>eaten  or  unjustifiably 
i!ijured,  maimed,  mutilated  or  killed,  or  to  be  deprived  of  neces- 
sary food  or  drink,  or  who  willfully  sets  on  foot,  instigates, 
engages  in,  or  in  any  way  furthers  any  act  of  cruelty  to  any 
animal,  or  any  act  tending  to  produce  such  cruelty,  is  guilty  of  a 
misdemeanor. 

See  Bish.  Stot.  Crimea  (2d  ed.),  §  1102;  21  Alb.  L.  J.  265:  t  Am.  and  Eng. 
Encjc.  of  Law.  575;  20  Eng.  Rep.  55«.  note;  12  Crim.  Uiw  Mag.  377. 

At  common  law,  cruelty  to  an  animal  merely  upon  the  ground  that  it 
gave  pain  to  the  animal,  and  for  the  protection  or  for  the  sake  of  the  animal, 
was  not  indictable.  Although  under  certain  circumstances  acts  of  cruelty 
when  publicly  committed,  to  the  annoyance  of  the  public,  or  when  committed 
with  a  malicious  intent  to  injure  the  owner  of  the  animal,  might  have  been  in- 
dictable at  common  law.     People  v.  Brunell,  48  How.  Pr.  435. 

A  cruel  mode  of  slaughtering  hogs  is  indictable  under  the  law  of  1866. 
Davis  V.  Society,  16  Abb.  Pr.  (N.  S.)  73. 

Dishorning  cattle  is ''cruelty  to  animals."  Ford  v.  WHey,  23  Q.  B.  Div. 
203;  40  Alb.  L.  J.  270.  But  see  GaJtlaghan,  v.  Society ,  16  Cox's  Crim.  Cas.  101; 
87  Eng.  Rep.  813. 

The  driver  and  conductor  of  a  railroad  car  is  indictable  under  the  statute  for 
overloading  a  city  railway  car,  though  acting  under  order  from  the  company. 
People  V.  TirudaU,  10  Abb.  Pr.  (N.  S.)  374. 

Whether  or  not  car  was  overloaded  is  a  question  for  the  jury.     Id. 

Form  of  indictment  for  such  an  offense.     Id. 

Driving  a  horse  in  ignorance  that  it  is  sick  or  sore  not  an  offense.  Broad, 
way  Stage  Co.  v.  Am.  Soc,  etc.,  15  Abb.  Pr.  (N.  S.)  51. 

An  agent  of  the  society  can  only  arrest  without  a  warrant  when  the  offense 
is  committed  in  his  presence.     Id. 

What  will  amount  to  an  indictable  offense  in  overdriving  a  sick  horse. 
People  V.  BruneU,  48  How.  Pr.  435. 

It  is  no  crime  to  use  a  dog  upon  a  treadmill  or  in  any  other  serviceable  em- 
ployment if  the  party  be  not  guilty  of  cruelty.  People  v.  Spec.  Sees.,  4  Hun, 
441. 

In  prosecuting  a  man  for  shooting  a  dog  the  indictment  must  state  that  the 
shooting  was  malicious  and  needless.  Warren  v.  Perry,  14  Hun,  337.  See. 
also,  Ross^  Case,  3  C.  H.  Rec.  191;  Morris'  Case,  6  id.  63;  Lachiiie*s  Case,  4 
id.  26. 

Cruelty  to  a  brute  cannot  be  justified,  and  in  all  cases  the  court  will  severely 
punish  the  offender.     People  v.  Stokes,  1  Wheel.  C.  C.  111. 

Under  the  law  of  1867,  an  oflBcer  of  the  society  for  the  prevention  of  cruelty, 
etc.,  duly  appointed,  can  arrest  an  offender  without  warrant.  Davis  v.  Am. 
Society,  etc  ,  75  N.  Y.  362.  See  Broadway  Stage  Co.  v.  Society,  15  Abb.  Pr. 
(N.  S.)  51. 
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Whetlier  or  not  a  person  is  guilty  under  the  law  is  a  question  for  the  jury. 
Davis  V.  Society,  75  N.  Y.  363. 

Shooting  pigeons  for  sport  is  within  the  statute.  Paine  v.  Bergh,  1  City 
Ct.  Rep.  100. 

§  C56.  Abandonment  of  disabled  animal.— A  person 
being  tlie  owner  or  possessor,  or  having  charge  or  custody  of  a 
maimed,  diseased,  disabled  or  iniirm  animal,  who  al)andon8  such 
animal  or  leaves  it  to  die  in  a  sti'ect,  road  or  public  place,  or  who 
allows  it  to  lie  in  a  public  street,  road  or  puhlic  place,  more  than 
three  hours  after  ho  receives  notice  that  it  is  left  disabled,  is 
guilt}'  of  a  misdemeanor.  Any  agent  or  officer  of  the  American 
Society  for  the  Prevention  of  Cruelty  to  Animals,  nr  of  any 
society  duly  incorpor.ited  for  that  purjwse,  may  lawfully  destroy 
or  cause  to  be  destroyed  any  animal  found  abandoned  and  not 
properly  cared  for,  appearing  in  the  jndgn)ent  of  two  reputable 
citizens  called  by  him  to  view  the  same  in  his  presence,  to  be 
glandered,  injured  or  diseased  past  recovery  for  any  useful  \niY- 
pose.  When  any  perpon  ari'cstcd  is,  at  the  time  of  such  arrest, 
in  charge  of  any  animal  or  of  any  vehicle  drawn  by  or  containing 
any  animal,  any  agent  of  said  society  may  take  charge  of  such 
animal  and  of  such  vehicle  and  its  contents,  and  deposit  the  same 
in  a  safe  place  of  custody,  or  deliver  the  same  into  the  possession 
of  the  police  or  sheriff  of  the  county  or  place  wherein  such  arrest 
was  made,  who  shall  thereupon  assume  the  custody  thereof;  and 
all  necessary  expenses  incuiTed  in  taking  charge  of  such  property 
shall  be  a  charge  thereon. 

§  657.  Failure  to  provide  proper  food  and  drink  to 
impounded  animals. —  A  person  who,  having  impounded  or 
confined  any  animal,  refuses  or  neglects  to  supply  to  such  animal 
during  its  confinement  a  sufficient  supply  of  good  and  wholesome 
air,  food,  shelter  and  water,  is  guilty  of  a  misdemeanor. 

§  658.  Selling  or  offering  to  tell  or  exposing  disabled 
animal. — A  person  who  willfully  sells  or  offers  to  sell,  uses,  ex- 
poses, or  causes  or  permits  to  be  sold,  offered  for  sale,  used  or  exposed, 
any  horse  or  other  animal  having  the  disease  known  as  glanders 
or  farcy,  or  other  contagious  or  infectious  disease  dangerous  to  the 
life  or  health  of  human  beings,  or  animals,  or  w^hich  is  diseased 
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paat  recovery,  or  who  refuses  upon  demand  to  deprive  of  life  an 
animal  affected  with  any  such  disease,  is  guilty  of  a  misde- 
meanor. 

This  section  is  sabstantially  a  re-enactment  of  chap.  28,  Laws  1878. 

Of  the  clause  **  refuses  upon  demand  to  deprive  of  life,"  etc.,  it  is  said  In  17  Alb. 
L.  J.  177:  "Of  the  constitutionality  of  this  second  section  we  doubt.  So  long  as 
a  person  keeps  animals  affected  with  contagious  diseases  upon  his  own  prem- 
ises he  is  guilty  of  no  invasion  of  the  rights  of  others  (Fisher  v.  (Mark,  41  Barb. 
829);  nor  can  he  be  deprived  of  them  '  without  due  process  of  law.'  He  is,  of 
course,  bound  at  his  peril  to  keep  them  from  harming  others,  and  if  he  takes 
them  into  a  public  place,  then  the  police  power  of  the  government  maj  punish 
him  for  his  disregard  of  the  public  weal.  MUlt  v.  iV.  F.  d  Harlem  R,  R.  Co,, 
2  Rob.  286;  Bamum  v.  Van  Dusen,  16  Conn.  200;  EaUm  v.  Winne,  20  Mich. 
156;  4  Am.  Rep.  377;  MuUett  v.  Ifaeon,  L.  R.,  1  C.  P.  559;  FuUz  v.  Wpeoff,  25 
Ind.  821.  At  best  it  is  a  very  curious  piece  of  legislation.  It  threatens  with 
severe  punishment  the  omission  to  do  an  act  which  is  required  to  be  done  in  a 
contingency,  about  which  there  is  liable  to  be  differences  of  opinion." 

§  659.  Oarrying  animal  in  a  omel  manner,  a  misde- 
meanor.—  A  person  who  carrier  or  causes  to  be  carried  in  or 
upon  any  vessel  or  vehicle,  or  otherwise,  auy  animal  in  a  cruel  or 
inhuman  manner,  or  so  as  to  produce  torture,  is  guilty  of  a  mis- 
demeanor. 

§  660.  Animal  wantonly  poisoned,  or  attempted  to 
be  poisoned,  a  misdemeanor. —  A  person  who  unjustifiably 
administers  any^  poisonous  or  noxious  drug  or  substance  to  an 
animal,  or  unjustifiably  exposes  any  such  drug  or  substance  with 
intent  that  the  same  shall  be  taken  by  an  animal,  whether  such 
animal  be  the  property  of  himself  or  another,  is  guilty  of  a  mis- 
demeanor. 

§  661.  Throwing  substance  injurious  to  animals  in 
public  places,  a  misdemeanor. —  A  person  who  willfully 
throws,  drops  or  places,  or  causes  to  be  thrown,  dropped  or  placed 
upon  any  road,  highway,  street  or  public  place,  any  glass,  nails, 
pieces  of  metal,  or  other  substance  which  might  wound,  disable 
or  injui*e  any  animal,  is  guilty  of  a  misdemeanor. 

See  People  v.  Sheridan,  15  State  Rep.  939. 

§  662.  Keeping  mileli  cows  in  unhealthy  places  and 
feeding  them  with  food  producing  unwholesome  milk,  a 
misdemeanor, —  A  person  who  keeps  a  cow  or  any  animal  for 
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the  prodaction  of  milk,  in  a  crowded  or  unhealthy  place,  or  in  a 
diseased  condition,  or  feeds  such  cow  or  animal  upon  any  food 
that  produces  impure  or  unwholesome  milk,  is  punishable  by  a 
fine  not  less  than  fifty  dollars,  or  imprisonment  not  exceeding  one 
year,  or  by  both. 

§  663.  Transporting  anlmalfi  for  more  than  twenty* 
four  consecutive  hours,  a  misdemeanor.  —  A  railway  cor- 
poration, or  an  owner,  agent,  consignee,  or  person  in  charge  of 
any  horses,  sheep,  cattle,  or  swine,  in  the  coui-se  of,  or  for  trans- 
portation, who  confines,  or  causes  or  suffers  the  same  to  be  con- 
fined, in  cars  for  a  longer  period  than  twenty-four  consecutive 
hours,  without  unloading  for  rest,  water  and  feeding,  during  ten 
consecntive  hours,  unless  prevented  by  storm  or  inevitable  acci- 
dent, is  guilty  of  a  misdemeanor.  In  estimating  such  confine- 
ment, the  time  during  which  the  animals  have  been  confined 
without  rest,  on  connecting  roads  from  which  they  are  received, 
must  be  computed.  If  the  owner,  agent,  consignee,  or  other 
person  in  charge  of  any  such  animals  refuses  or  neglects  upon 
demand  to  pay  for  the  care  or  feed  of  the  animals  while  so 
unloaded  or  rested,  the  railway  company,  or  other  carriers  thereof, 
may  charge  the  expense  thereof  to  the  owner  or  consignee  and 
shaJl  have  a  lien  thereon  for  such  expense. 

See  EdiHnga  v.  2f.  F..  etc..  By,  C<?.,  6  N.  Y.  Supp.  837. 

§  664.  Setting  on  foot  fights  between  birds  and  animals^ 
a  misdemeanor. —  A  person  who  sets  on  foot,  instigates,  pro- 
motes, or  carries  on,  or  does  any  act  as  assistant,  umpire  or  prin- 
cipal, or  is  a  witness  of,  or  in  any  way  aids  in  or  engages  in  the 
furtherance  of  any  fight  between  cocks  or  other  birds,  or  dogs, 
bulls,  bears,  or  other  animals,  premeditated  by  any  person  own- 
ing or  having  custody  of  such  birds  or  animals,  is  guilty  of  a  mia- 
demeanor  punishable  by  fine  not  less  than  ten  dollars,  nor  more 
than  one  thousand  dollars,  or  by  imprisonment  not  less  than  ten 
days  nor  more  than  one  year,  or  both. 

§  665.  Keeping,  etc.,  a  place  where  animals  are 
fought,  a  misdemeanor, —  A  person  who  keeps  or  uses,  or  is 
in  any  way  connected  with,  or  interested  in  the  management  of, 
or  receives  money  for  the  admission  of  any  peraon  to,  a  house. 
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apartment,  pit  or  place  kept  or  u&ed  for  baiting  or  fighting  anj 
bird  or  animal,  and  any  owner  or  occupant  of  a  house,  apartment, 
pit  or  place,  who  willfully  procures  or  permits  the  same  to  be 
need  or  occupied  for  such  baiting  or  fighting,  is  guilty  of  a  mis- 
demeanor. Upon  complaint  under  oath  or  affirmation  to  any 
magistrate  authorized  to  issue  warrants  in  criminal  cases,  that  the 
complainant  has  just  and  reasonable  cause  to  snspect  that  any  of 
the  provisions  of  law  relating  to  or  in  any  wise  affecting  animals 
are  being  or  about  to  be  violated  in  any  particular  building  or 
place,  such  magistrate  shall  immediately  issue  and  deliver  a  war- 
rant to  any  person  authorized  by  law  to  make  arrests  for  such 
offenses,  authorizing  him  to  enter  and  search  such  building  or 
place,  and  to  arrest  any  person  there  present  found  violating  any 
of  said  laws,  and  to  bring  such  person  before  the  nearest  magis- 
trate of  competent  jurisdiction,  to  be  dealt  with  according  to  law. 
"  Bird  or  animal "  includes  **  game-cocks."    People  v.  Eloek,  48  Hun,  376. 

§  666.  Running  hones  on  higbway,  a  miidemeanor. 

— A  person  driving  any  vehicle  upon  any  plank  road,  turnpike 
or  public  highway,  who  unjustifiably  runs  the  horses  drawing  the 
same,  or  causes,  or  permits,  them  to  run,  is  guilty  of  a  misde- 
meanor. 

See  Code  Crim.  Proc,  g§  66,  67. 


§  667.  Ijeaving  state  to  elude  provisions  of  this 

— A  person  who  leaves  this  state  with  intent  to  elude  any  of  the 
provisions  of  this  title  or  to  commit  any  act  out  of  this  stiite 
which  is  prohibited  by  them,  or  who,  being  a  resident  of  this 
state,  does  any  act  without  this  state,  pursuant  to  such  intent, 
which  would  be  punishable  under  such  provisions,  if  committed 
within  this  state,  is  punishable  in  the  same  manner  as  if  such  act 
had  been  committed  within  this  state. 

§  668.  Fines  and  penalties  to  be  paid  over  to  certain 
societies. — All  fines,  penalties  or  foreitures  imposed  or  collected 
for  a  violation  of  the  provisions  of  this  title,  or  of  any  act  for  tlie 
prevention  or  punishment  of  cruelty  to  animals,  now  in  force,  or 
hereafter  passed,  must  be  paid  on  demand  to  the  American  Soci- 
ety for  the  Prevention  of  Cruelty  to  Animals;  except  where  the 
prosecution  shall  be  instituted  or  conducted  by  a  society  for  the 
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prevention  of  cruelty  to  aninfals  duly  incorporated  under  the  gen- 
eral lawB  of  this  state,  in  which  case  such  fine,  penalty  or  forfeiture 
must  be  paid  on  demand  to  such  society.  A  constable  or  police 
oflBcer  must,  and  any  agent  or  officer  of  any  said  societies  may, 
arrest  and  bring  before  a  court  or  magistrate  having  jurisdiction, 
any  person  offending  against  any  of  the  provisions  of  this  title. 
Any  officer  or  agent  of  any  of  said  societies  may  lawfully  inter- 
fere to  prevent  the  perpetration  of  any  act  of  cruelty  upon  any 
animal  in  his  presence.  Any  person  who  shall  interfere  with  or 
obstruct  any  such  officer  or  agent  in  the  discharge  of  his  duty 
shall  be  guilty  of  a  misdemeanor.  Any  of  said  societies  may  pre- 
fer a  complaint  before  any  court,  tribunal  or  magistrate  having 
jurisdiction,  for  the  violation  of  any  law  relating  to  or  affecting 
animals,  and  may  aid  in  presenting  the  law  or  facts  before  such 
court,  tribunal  or  magistrate  in  any  proceeding  taken.  The  offi- 
cers and  agents  of  all  duly  incorporated  societies  for  the  preven- 
tion of  cruelty  to  animals  or  children  are  hereby  declared  to  be 
peace  officers  within  the  provisions  of  section  one  hundred  and 
fifty-four  of  the  Code  of  Criminal  Procedure. 

See  American  Society,  etc,  v.  Cohoee,  4  State  Rep.  808;  25  Week.  Dig.  229. 

§  669.  Definitions — 1.  The  word  "  animal,"  as  used  in  this 
title,  does  not  include  the  human  race,  but  includes  every  other 
living  creature ; 

2.  The  words  "  torture "  or  "  cruelty ''  includes  every  act, 
omission,  or  neglect,  whereby  unjustiliable  physical  pain,  suffering 
or  death  is  caused  or  permitted ; 

3.  The  words  "impure  and  unwholesome  milk"  include  all 
milk  obtained  from  animals  in  a  diseased  or  unhealthy  condition, 
or  who  are  fed  on  distillery  waste,  usually  called  *'  swill "  or  upon 
any  substance  in  a  state  of  putrefaction  or  fermentation. 

1.  Under  a  similar  statute  in  Massachusetts  it  has  been  held  that  the  word 
"animal"  mast  be  held  to  include  wild  and  noxious  animals  (in  that  case  a 
fox),  unless  the  purpose  of  the  statute  or  the  context  indicate  a  limited  mean« 
ing.     Cam.  v.  Turner,  145  Mass.  300. 

"  Game-cock  "  is  an  **  animal."    People  v.  Klock,  48  Hun.  278. 

"Duck."    Reg.  v.  Brovm,  24  Q.  B.  Div.  367;  41  Alb.  L.  J.  425. 

SnbdlT.  3.  See  People  v.  Cipperly,  37  Hun,  820;  101  N.  Y.  684. 
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TITLE  XVII. 

OF   MISCELLANEOUS   CRIMES. 

SscnoN  670.  Attorneys  forbidden  to  defend  criminal  prosecutions  carried  on 

by  their  partners,  of*  formerly  by  themselves. 

671.  Attorneys  may  defend  themselves. 

672.  Fraudulently  presenting  bills  or  claims  to  public  officers  fof 

payment. 
678.    Endangering  life  by  refusal  to  labor. 

674.  Publishing  false  messages. 
674a.  Unauthorized  wearing  badge  of  certain  orders  and  societies. 

674b.  Converting  military  property;  unlawfully  wearing  uniform. 

674c.  Introduction  of  spirituous  or  malt  liquors  into  arsenal  or 

armory. 

674d.  Unlav^fuUy  exacting  toll  of  a  member  of  the  national  guard. 
674e.  Failure  to  respond  to  military  duty. 
674f .  Unlawfully  selling  tickets  for  balls  and  entertainments 
674g.  Injury  to  life  savmj^  apparatus. 

675.  Acts  not  expressly  forbidden. 
675a.  Unlawful  removal  of  poor  person. 

676.  Acts  committed  out  of  the  state. 

§  670.  Attorneys  forbidden  to  defend  criminal  prosecu- 
tions carried  on  by  their  i>artners,  or  formerly  by  them- 
selves.—  An  attorney,  who  directly  or  indirectly  advises  in  relar 
tion  to,  or  aids  or  promotes  the  defense  of  any  action  or  proceed- 
ing in  any  court,  the  prosecution  of  which  is  carried  on,  aided  of 
promoted  by  a  person  as  district  attorney  or  other  public  prose- 
cutor, with  whom  such  attorney  is  directly  or  indirectly  connected 
as  a  partner  ;  or  who,  having  himself  prosecuted  or  in  any  manner 
aided  or  promoted  any  action  or  proceeding  in  any  court,  as  dis- 
trict attorney  or  other  public  prosecutor,  afterwards  directly  or 
indirectly  advises  in  relation  to,  or  takes  any  part  in,  the  defense 
thereof,  as  attorney  or  otherwise ;  or  who  takes  or  receives  any 
valuable  consideration  from  or  on  behalf  of  any  defendant  in  any 
such  action,  upon  any  understanding  or  agreement  whatever, 
express  or  implied,  having  relation  to  the  defense  thereof,  is  guilty 
of  a  misdemeanor. 

§  671.  Attorneys  may  defend  themselves.  —  The  last 
section  does  not  affect  sections  seventy-eight,  seventy-nine,  eighty 
and  eighty-one  of  the  Code  of  Civil  Procedure,  and  does  not  pro- 
hibit an  attorney  from  defending  himself  in  person,  as  attorney 
or  as  counsel,  when  prosecuted  either  civilly  or  criminally. 

§  673.  Fraudulently  presenting  bills  or  claims  to  public 
officers  for  payment.  —  A  person  who,  knowingly,  with  intent 
to  defraud,  presents,  for  audit,  or  allowance,  or  for  payment,  to 
any  officer  or  board  of  officers  of  the  state,  or  of  any  county, 
town,  city  or  village,  authorized  to  audit,  or  allow,  or  to  pay  bills,  J 
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claims  or  charges,  any  false  or  fraudulent  claim,  bill,  account, 
writing  or  voucher,  or  any  bill,  account  or  demand,  containing 
false  or  fraudulent  charges,  items  or  claims,  is  guilty  of  a  felony. 

See  §§  165,  106.  ante;  0*Bnlly  v.  PeopU,  86  N.  Y.  154;  40  Am.  Rep.  525; 
24  Alb.  L.  J.  812. 

An  attempt  on  the  part  of  a  public  official  to  obtain  money  wrongfally  bj 
presenting  a  false  bill  to  the  countj  is  within  the  statute.  People  ▼.  Bragle, 
10  Abb.  N.  C.  300. 

As  to  character  of  evidence  allowed  to  make  out  case,  see  People  y.  Bragle^ 
88  N.  Y.  585;  68  How.  Pr.  148. 

§  673.  Endangering  life  by  refdsal  to  labor.  —  A  person 
who  willfully  and  maliciously,  either  alone  or  in  combination  with 
others,  breaks  a  contract  of  service  or  hiring,  knowing,  or  having 
reasonable  cause  to  believe,  that  the  probable  consequence  of  his 
00  doing  will  be  to  endanger  human  life,  or  to  cause  grievous 
bodily  injury,  or  to  expose  valuable  property  to  destruction  or 
serious  injury,  is  guilty  of  a  misdemeanor. 

See  §§  168.  170,  653,  ante. 

§  674.  Publishing  faLse  meBsages.  —  A  person  who  prints, 
publishes  or  circulates,  as  true,  any  message,  order  or  proclama- 
tion purporting  to  be  the  message,  order  or  proclamation  of  the 
executive  of  the  United  States  or  of  this  state,  or  of  any  other 
state  of  the  United  States  now  or  hereafter  admitted,  or  of  any 
territory  of  the  United  States,  knowing  the  same  not  to  be  gen- 
uine, is  punishable  by  imprisonment  in  a  state  prison  not  exceed- 
ing five  years,  or  by  fine  not  exceeding  one  thousand  dollars,  or 
by  botL  An  indictment  for  this  oflfense  may  be  found  in  any 
county  in  which  the  message,  address  or  proclamation  is  printea, 
published  or  circulated,  but  not  in  more  than  one  county  of  the 
state. 

§  674a.  Unauthorized  wearing  of  badges  of  certain  orders 
and  societies. —  Any  person  who  wilfully  wears  the  bad^  or 
the  button  of  the  Grand  Army  of  the  Kepublic,  the  insignia, 
badge  or  rosette  of  the  Military  Order  of  the  Loyal  Legion  or  the 
United  States,  or  of  the  Military  Order  of  Foreign  W  ars  of  the 
United  States,  or  the  badge  or  button  of  the  Spanisn  war  veterans, 
or  the  order  of  Patrons  of  Husbandry,  or  of  any  society,  order  or 
organization,  of  ten  years'  standing  in  the  state  of  New  York,  or 
uses  the  same  to  obtain  aid  or  assistance  within  this  state,  unless 
entitled  to  use  or  wear  the  same  under  the  constitution  and  by-laws, 
rules  and  regulations  of  such  order  or  of  such  society,  order  or 
organization,  is  guilty  of  a  misdemeanor. 

Amended  by  chap.  508,  Laws  1900;  in  effect,  as  amended,  April  18,  1000. 

§  674b.  Converting  military' property;  unlawfully  wearing 
uniform. —  Any  person  who  shall  secrete,  sell,  dispose  of,  offer 
for  sale,  purchase,  retain  after  demand  made  by  a  commissioned 
oflScer  of  the  national  guard,  or  in  any  manner  pawn  or  pledge 
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the  military  code,  and  any  person  not  a  member  of  the  national  guard,  except 
members  of  organizations  specially  authorized  to  do  so  by  the  military  code, 
who  shall  wear  any  uniform  or  designation  of  grade  similar  to  those  in  use  b^ 
the  national  guard,  issued  or  authonzed  under  the  provisions  of  said  code,  is 
guilty  of  a  misdemeanor. 

Added  Laws  1894,  ch.  551;  took  effect  May  8,  1894. 

§  674c.  Introduction  of  spirituous  or  malt  liquors  into 
arsenal  or  armory. —  Any  person  who  introduces  any  wine, 

spirituous  or  malt  liquors  into  any  arsenal  or  armory,  except  when  prescribed 
for  medical  purposes  by  a  medical  officer  of  the  national  guard,  is  guilty  of  & 
misdemeanor. 

Added  Laws  1894,  ch.  551;  toolt  effect  May  8,  1894. 

§  674d.  Unlawfully  exacting  toll  of  a  member  of  the 
national  guard. —  Any  person,  master  or  keeper  of  a  toll-gate, 

toll-bridge  or  ferry,  or  any  person  in  charge  thereof  who  wilfully  hinders  or 
delays  any  member  of  the  national  guard  or  refuses  free  passage  to  any  svLch 
member  going  to  or  returning  from  any  parade,  encampment,  drill  or  meeting 
which  he  may  be  by  law  required  to  attend,  or  wilfully  hinders,  delays  or 
refuses  free  passage  to  any  conveyance  or  military  property  of  the  state  in 
charge  of  a  member  of  said  guard,  is  guilty  of  a  misdemeanor. 

Added  Laws  1894,  ch.  551;  took  effect  May  8,  1894. 

§  674e.  Failure  to  respond  to  military  duty. —  Every  member 

of  an  independent  military  organization  not  regularly  organized  as  an  organiza- 
tion of  the  national  guard,  who  fails  to  respond  or  to  do  military  duty,  or  refuses 
to  enlist  when  lawfully  called  upon  to  do  so  by  the  commander-in-cnief,  in  cases 
of  emergency  or  necessity,  is  guilty  of  a  misdemeanor. 

Added  Laws  1894,  ch.  551;  took  effect  May  8,  1894. 

§  G74f.  Sale  of  tickets  for  benevolent,  etc.,  org^anizations 
without  authority. —  Any  person  who  shall  collect  money  or 

attempt  to  collect  money  or  any  valuable  article,  or  to  sell  tickets  for  any  ball 
or  entertainment  for  the  benefit  of  any  pretended  benevolent,  humane,  or  chari- 
table organization,  which  has  no  corporate  existence,  or  for  any  benevolent, 
humane,  or  charitable  institution,  that  has  been  duly  incorporated  or  recog- 
nized bv  the  authorities  of  the  state  of  New  YorK,  without  first  having 
obtained  written  authority  of  the  officers  of  the  said  institution  or  organiza 
tion,  attested  under  the  seal  of  the  said  institution,  according  to  its  rules,  shall 
be  guilty  of  a  misdemeanor. 

Added  Laws  1899,  ch.  827,  taking  effect  Sept.  1,  1899. 

§  674g.  Injury  of  Ufe-saving:  apparatus. —  Any  person  molest- 
ing, damaging,  destroying,  stealing,  or  in  any  way  wrongfully  withholding  or 
interfering  with  the  life-buoys,  life-ladders,  rubber  or  cork  life-preservers, 
boats,  or  other  life-saving  apparatus,  or  of  the  flags,  pennants,  signs,  badges 
of  office,  buttons  or  modals  of  any  humane  or  life-saving  association  of  the 
state  of  New  York,  shall  be  guilty  of  a  misdemeanor. 

Added  Laws  1899,  ch.  827;  taking  effect  Sept.  1.  1899. 

§  675.  Acts  not  expressly  forbidden. —  Any  person  who  shall 

by  any  offensive  or  disorderly  act  or  language,  annoy  or  interfere  with  any  per- 
son or  persons  in  any  place  or  with  the  passengers  of  anv  public  stage,  railroad 
car,  ferry  boat,  or  other  public  conveyance,  or  who  shall  disturb  or  offend  the 
occupants  of  such  stage,  car,  boat  or  conveyance,  by  any  disorderly  act,  lan- 
guage or  display,  although  such  act,  conduct  or  display  may  not  amount  to  an 
assault  or  battery,  shall  be  deemed  guilty  of  a  misdemeanor.  A  person  who 
wilfully  and  wrongfully  commits  any  act  which  seriously  injures  the  person 
or  property  of  another,  or  which  seriously  disturbs  or  endangers  the  public 
peace  or  health,  or  which  openly  outrages  public  decency,  for  which  no  other 
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gunishment  is  expressly  prescribed  by  this  code,  is  guilty  of  a  misdemcajtic't, 
ut  nothing  in  this  code  contained  shall  be  so  construed  as  to  prevent  any  per- 
son from  (iemanding  an  increase  of  wages,  or  from  assembling  and  using  all 
lawful  means  to  induce  employers  to  pay  such  wages  to  all  persons  employed 
by  them,  as  shall  be  a  just  and  fair  compenstition  lor  services  rendered. 

See  §  170,  ante. 

8  675a.  Unlawful  removal  of  poor  person. — Any  person  who 

shall  send,  remove  or  entice  to  remove,  or  bring,  or  cause  to  be  sent,  removed 
or  brought,  any  poor  or  indigent  person,  from  any  city,  town  or  county,  to 
any  other  city,  town  or  county  without  legal  authority,  and  there  leave  such 
person  for  the  purpose  of  avoiding  the  charge  of  such  poor  or  indigent  per- 
son upon  the  city,  town  or  county,  from  which  he  is  so  sent,  removed  or 
brought  or  enticed  to  remove,  shall  be  oruilty  of  a  misdemeanor,  and  on  con- 
viction, shall  be  imprisoned  not  exceeding;  six  months,  or  fined  not  exceeding 
one  hundred  dollars,  or  both. 

Added;  chap.  550  of  1896.    In  effect  Sept.  1,  1896. 

§  676.  Acts  committed  out  of  the  state. —  A  person  who 

commits  an  act  without  this  state  which  affects  persons  or  property  within 
this  state,  or  the  public  health,  morals,  or  decency  of  this  state,  and  which, 
if  committed  within  this  state,  would  be  a  crime,  is  punishable  as  if  the  act 
were  committed  within  this  state. 

See  §  16,  ante;  §  678,iw«<;  People  v.  Lyon,  99  N.  Y.  219, 
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GENERAL   PROVISIONS. 


cJkction  677.  When  crimes  punishable  in  different  waya. 

678.  Acts  punishable  under  foreign  law. 

679.  Foreign  conviction  or  acquittal. 

680.  Contempt,  bow  punishable. 

681.  Mitigation  of  punishment  in  certain 

682.  Rule  for  punishment  of  accessory. 
688.  Sending  letter,  when  deemed  complete. 

684.  Omission  to  perform  duty. 

685.  Attempts  to  commit  crimes. 

686.  Attempts  to  commit  crimes. 

687.  Restrictions  upon  preceding  sectiooa. 
687a.  Indeterminate  Bentenoes. 
686.    Second  offense. 
680.     Second  offense. 
690.    Habitual  criminals. 
601 .    Person,  etc. ,  of  habitual  criminal. 
60S.    Effect  of  pardon. 
608.    Woman  concealiDg  birth  of  Issue. 

604.  Imprisonment  on  two  or  more  conyictions. 

605.  Imprisonment  on  two  or  more  convictions. 

606.  OouTlct,  when  sentenced  for  life. 

607.  Sentence,  how  limited. 
606.     Imprisonment  of  female  convict. 
690.     Persons  between  a^e  of  10  and  21  years. 

700.  Persons  between  16  and  80  years. 

701.  House  of  refufire. 

702.  Imprisonment  In  county  jails. 
708.     Iiupriaonment  io  county  jail  or  state  prison. 

704.  Imprisonment  in  state  prison. 

705.  Place  to  be  specifled  in  sentence;  removal. 
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Section  706.  Limit  of  fine. 

707.  Forfeiture. 

708.  Consequence  of  sentence. 

709.  Convict  protected  by  law. 

710.  Certain  forfeitures,  abolished. 

711.  Convict  voting. 

712.  Witness'  testimony. 

713.  Sentence  of  minor. 

714.  Convict  as  witness. 

715.  Husband  and  wife  as  witnesses. 

716.  Creditor  of  convict. 

717.  Damages,  how  ascertained. 
717a.Mi8representing  circulation  of  newspaper. 

718.  Construction  of  terms. 

719.  Application  of  this  Code  to  prior  offeniML 

720.  Application  of  this  Code  to  prior  offenMa 
7SL  Intent  to  defraud. 

72d.  Civil  remedies,  preserved. 
728.  Proceedings  to  impeach,  etc.,  preserved. 
724.  Military  punishments,  etc. ,  preserved. 
735.  Certain  statutes  continuing  in  force. 

726.  General  repeaL 

727.  When  act  to  take  effect 

728.  Rt^peal  must  be  express. 

I  677.  When  crimes  puziishable  in  different  ways. — ^An 

ftct  or  oinisfiion  which  is  made  criminal  and  punishable  in  differ- 
ent ways,  by  different  provisions  of  law,  may  be  punished  under 
anyone  of  those  provisions,  but  not  under  more  than  one;  and 
a  conviction  or  acquittal  under  one  bars  a  prosecution  for  the 
snmc  act  or  omission  under  any  other  provision. 

See  Cooley  Const.  Lim.  (5th  ed.),  *199;  4  Crim.  Law  Mag.  496,  498;  26  Alb. 
L.  J.  824;  People.,  ex  rel.^v.  KeeUr,  99  N. Y.  475;  Reg.  v.  Oilmore,  15  Cox  Crim, 
Caa.  85;  86  En»r.  Rep.  500;  Mayor  v.  ITyatt,  8  E.  D.  Smith,  156;  Rogers  v. 
Jones,  1  Wend.  261;  People  v.  Stevens,  18  id.  341;  Blatckley  v.  Moser,  15  id.  215. 

A  conviction  for  selling  liquor  without  a  license,  upon  proof  of  a  sale  on 
Sunday,  is  a  bar  to  a  prosecution  for  the  same  sale  under  an  indictment  charg- 
ing a  sale  on  Sunday.     PeopU  v.  Krauk,  110  N.  Y.  492. 

There  may  be  more  crimes  than  one  in  a  single  transaction,  and  where  the 
illegal  act  ofifends  against  two  or  more  statutes  a  prosecution  under  any  one  of 
them  is  proper.  People  v.  Church,  1  How.  Pr.  (N.  S.)  3ft6;  citing  1  Bish. 
Crim.  Law(7th  ed.),  778;  Com.  v.  McConnell  U  Gray,  204;  Com.  v.  Triehey, 
18  Allen,  559. 

A  municipal  government  may  be  authorized  to  pass  ordinances  imposing  new 
and  superadded  penalties  for  acts  already  penal  by  the  laws  of  the  state.  OUg 
of  Brooklyn  v.  Toynbee,  31  Barb.  282. 

In  PtHinnky  v.  People,  11  Hun,  890;  affirmed,  78  N.  Y.  65,  it  was  held  that 
whore  a  department  of  a  city  government  is  authorized  by  the  legialatare  to 
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pass  ordinances  relating  to  some  particular  subject,  such  ordinances  are  not 
rendered  void  or  inoperative  by  the  fact  that  the  acts  forbidden  by  the  ordi- 
nances are  also  forbidden  by  some  general  law  applicable  to  the  whole  state. 

Where  the  same  act  constitutes  two  distinct  offenses,  one  against  the  state 
and  the  other  against  the  municipality  wherein  it  was  committed,  a  conviction 
for  the  offense  against  the  latter  is  no  bar  to  an  action  by  the  state.  Hughes  v. 
People,  7  Crim.  L.  Mag.  280,  285,  note;  Greenwood  v.  Slate,  6  Baxt.  567;  82 
Am.  Rep.  539;  McBta  v.  Mayor,  59  Ga.  168;  27  Am.  Rep.  890;  State  v.  Lee, 
29  Minn.  445;  Waldo  v.  Wallace,  12  Ind.  584;  Wragg  v.  Fenn.  Toumship,  94 
111.  23;  Hobbins  v.  People,  95  id.  178 ;  State  v.  WiUiams,  11  S.  C.  292;  Horn  v. 
Plainfidd,  8  Yroom,  150;  Mayor  v.  Allaire,  14  Ala.  404;  Stoite  v.  Hamilton,  8 
Tex.  App.  643;  ^lafer  v.  Mumma,  17  Md.  831;  State  v.  Sly,  4  Oreg.  278,  279; 
State  V.  Bergman,  6  id.  343;  Brotonsville  v.  Cook,  4  Neb.  105;  McLaughlin  v. 
Stevene,  2  Cranch  C.  C.  149. 

In  Huffemith  v.  People,  8  Col.  175;  54  Am.  Rep.  550,  a  general  statute  pro- 
hibited keeping  open  tippling-honses  on  Sunday.  Subsequently  a  city  charter 
gave  the  city  **  exclusive  power  to  license,  tax,  restrain,  prohibit  and  suppress 
tippling-houses ''  in  the  city.  The  city  enacted  an  ordinance  prohibiting  the 
keeping  open  of  any  place  for  the  sale  of  intoxicating  liquors  '*  between  mid- 
night  and  five  o'clock ,  a.  m.  ,  of  the  day  following. "  The  defendant  was  con- 
victed under  the  statute  of  keeping  open  a  tippling-house  on  Sunday  in  thut 
dty.    Held,  error. 

§  678.  Acts  punifihable  under  foreign  laws.  —  An  act 

or  omission  declared  punishable  by  this  Code,  is  not  less  so 
because  it  is  also  punishable  under  the  laws  of  another  state,  gov- 
ernment or  country,  unless  the  contrary  is  expressly  declared  ill 
this  Code. 

See  §  670,  ante. 

§€79.  Foreign  conviction  or  acquittal. —  Whenever  it 
ippears  upon  the  trial  of  an  indictment  that  the  offense  was  com- 
mitted in  another  state  or  country,  or  under  such  circumstances 
that  the  courts  of  the  state  or  government  had  jurisdiction 
thereof,  and  that  the  defendant  has  already  been  acquitted  or  con- 
victed on  the  merits  upon  a  criminal  prosecution  under  the  lawa 
of  such  state  or  country,  founded  upon  the  act  or  omission  in 
respect  to  which  he  is  upon  trial,  such  former  acquittal  or  convic- 
tion is  a  sufficient  defense. 

See  Code  Crim.  Proc.,  §  189.  ^ 

§  680.  Contempt,  how  punishable.  —  A  criminal  act  is  not 
the  less  punishable  as  a  crime,  because  it  is  also  declared  to  be 

punishable  as  a  contempt  of  court. 

See  §  148,  ante  ;  People,  ex  rel,  Shertoin,  v.  Mead,  93  N.  T.  430;  Eagan  ▼. 
Lynch,  8  Civ.  Proc.  336. 
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§  681.  Mitigatioa  of  punishment  in  certain  caaeB.— 
Where  it  appears,  at  the  time  of  passing  sentence  on  a  person 
oonvicted^  that  he  has  already  paid  a  fine  or  snfiered  an  impris- 
onment for  the  act  of  which  he  stands  convicted,  under  an  oruer 
adjudging  it  a  contempt,  the  court,  passing  sentence,  may  miti- 
gate the  punishment  to  be  imposed,  in  its  discretion* 

See  §  148,  atUe. 

§  682.  Kule  for  punishment  of  accessoiy.  —  When  an  act 
ur  omission  is  declared  by  statute  to  be  a  misdemeanor,  and  no 
punishment  for  aiding  or  abetting  in  the  doing  thereof  is  expressly 
prescribed,  every  person  who  aids,  or  abets  another  in  such  act  or 
omission  is  also  guilty  of  a  misdemeanor. 

See  g  81,  anU, 

§  683.  Sending  letter ;  when  deemed  complete.  —  In  the 

various  cases,  in  which  the  sending  of  a  letter  is  made  criminal 
by  this  Code,  the  offense  is  deemed  complete  from  the  time  when 
such  letter  is  deposited  in  any  post-office  or  other  place,  or 
delivered  to  any  person,  with  intent  that  it  shall  be  forwarded. 
And  the  party  may  be  indicted  and  tried  in  any  county  wherein 
such  letter  is  so  deposited  or  delivered,  or  in  which  it  is  received 
by  the  person  to  whom  it  is  addressed. 

See  §g  285,  568,  550.  ante. 

§  684.  Omission  to  perform  duty.  —  No  person  is  punish- 
able for  an  omission  to  perform  an  act,  where  such  act  has  been 
performed  by  another  person  acting  in  his  behalf,  and  competent 
by  law  to  perform  it. 

8ee§§117.  154,  an<<j. 


§  685.  Attempts  to  commit  crimes.  —  A  person  may  be 
convicted  of  an  attempt  to  commit  a  crime,  although  it  appears 
on  the  trial  that  the  crime  was  consummated,  unless  the  court,  in 
its  discretion,  discharges  the  jury  and  directs  the  defendant  to  be 

tried  for  the  crime  itself. 

This  section  must  be  limitod  to  cases  to  which  it  can  apply.  Darraw  ▼. 
Fcmiiff  Fund  Soeietp,  42  Hun,  347;  affirmed,  116  N.  Y.  687;  16  Am.  St  480. 

It  does  not  apply  to  an  attempt  to  commit  suicide.    Id. 

It  iB  only  appUcable  to  a  trial  upon  an  indictment  for  an  attempt  to  commit 
a  crime,  and  not  to  a  trial  upon  an  indictment  for  the  crime  itself.  PieapU  ▼. 
Dartmare,  48  Hon,  828;  People  y.  Sullivan,  27  id.  88. 
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§  686.  Attempts  to  commit  crimes.  —  A  person  who 
nnsaccessfallj  attempts  to  commit  a  crime  is  indictable  and 
punishable,  nnless  otherwise  specially  prescribed  bj  statute,  as 
follows : 

1.  If  the  crime  attempted  is  punishable  by  the  death  of  the 
ofEender,  or  by  imprisonment  for  life,  the  person  convicted  of 
the  attempt  is  punishable  by  imprisonment  for  not  more  than  ten 
years ; 

2.  In  any  other  case  he  is  punishable  by  imprisonment  for  not 
more  than  half  of  the  longest  term,  or  by  a  fine  not  more  than 
one-half  of  the  largest  sum,  prescribed  upon  a  conviction  for  the 
commission  of  the  offense  attempted,  or  by  both  such  fine  and 
imprisonment. 

See  People  v.  Johnson,  110  N.  Y.  141;  People  v.  Mbran,  128  id.  364. 

§  687.  Bestrlctions  aix>n  preceding  sections.  —  The  last 
section  does  not  protect  a  person  who,  in  attempting  unsuccess- 
fully to  commit  a  crime,  accomplishes  the  commission  of  another 
and  different  crime,  whether  greater  or  less  in  guilt,  from  suffering 
the  punishment  prescribed  by  law  for  the  crime  committed. 

§  687a.  Indeterminate  sentences. —  A  person  never  before 

convicted  of  a  crime  punishable  by  imprisonment  in  a  state  prison,  who  is 
convicted  in  any  court  in  this  state  or  a  felony,  the  maximum  penalty  for 
which,  exclusive  of  fines,  is  imprisonment  for  five  years  or  less,  and  sentenced 
to  a  state  prison,  shall  be  sentenced  thereto  under  an  indeterminate  sentence, 
the  minimum  of  which  shall  not  be  less  than  one  year,  or  in  case  a  minimum 
is  fixed  by  law,  not  less  than  such  minimum,  and  the  maximum  of  which  shall 
not  be  more  than  the  longest  period  fixed  by  law  for  which  the  crime  is  pun- 
ishable of  which  the  offender  is  convicted.  The  maximum  limit  of  such  sen- 
tence shall  be  so  fixed  as  to  comply  with  the  provisions  of  section  six  hundred 
and  ninety-seven  of  the  penal  code. 

Added,  L.  1901,  chap.  425.    To  take  effect  Sept.  1, 1901. 

§  688.  Second  offense. —  A  person  who,  after  having  been 

convicted  within  this  state  of  a  felony,  or  an  attempt  to  commit  a  felony,  or 
of  petty  larceny,  or,  under  the  laws  of  any  other  state,  government  or  coun- 
try, of  a  crime  which,  if  committed  within  this  state,  would  be  a  felony,  com- 
mits any  crime  within  this  state,  is  punishable,  upon  conviction  of  such  sec- 
ond offense,  as  follows: 

1.  If  the  subsequent  crime  is  such  that,  upon  a  first  conviction,  the  offender 
might  be  punished,  in  the  discretion  of  the  court,  by  imprisonment  for  life, 
be  must  be  sentenced  to  imprisonment  in  a  state  prison  for  life; 

2.  If  the  subsequent  crime  is  such  that,  upon  a  first  conviction,  the  offender 
would  be  punishable  by  imprisonment  for  any  term  less  than  his  natural  life, 
then  such  person  must  be  sentenced  to  imprisonment  for  a  term  not  less  than 
the  longest  term,  nor  more  than  twice  the  longest  term,  prescribed  upon  a 
first  conviction. 

In  People  v.  Price  58  Hun.  Ift5;  119  N.  Y.  650,  it  was  held  that  there  is  no 
constitutional  provision  which  prevents  the  legislature  of  this  s>ate  from 
providing  that  where  persons  have  been  convicted  of  felony  in  another  state, 
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whether  subseqaently  pardoned  or  not,  thej  shall,  upon  a  subsequent  oonvic- 
tion  of  felony  in  this  state,  be,  bj  reason  of  such  prior  conviction,  more  severelj 
punished  for  the  latter  offense. 

In  People  v.  Ccuar,  1  Park.  648,  Parker,  J.,  said:  "  The  legislature,  without 
doubt,  has  the  power  to  inflict  an  increased  punishment  where  the  first  offense 
took  place  in  a  foreign  country,  as  well  as  where  it  took  place  in  our  own  state, 
not  because  it  has,  or  can  give  to  the  courts  any  jurisdiction  over  offenses  com* 
mitted  in  a  foreign  state  or  country,  but  because  it  has  full  power  over  the 
offense  committed  here,  and  may  mete  out  such  punishment  as  the  moral  de- 
linquency of  the  offender  may  seem  to  require.  The  first  offense  though  com- 
mitted beyond  our  jurisdiction  may  furnish  a  good  reason  for  punishing  the 
second  offense  committed  within  it,  to  an  extent  commensurate  with  the  guilty 
character  of  the  culprit,  and  sufficient  to  protect  the  community  against  further 
depredation."    See  64  Am.  St.  Rep.  878. 

Where  a  statute  provides  increased  punishment  for  second  and  third  offenBes 
of  burglary,  robbery,  etc.,  and  a  person  indicted  for  robbery  pleads  not  guilty, 
waives  a  jury,  is  convicted,  sentenced,  and  serves  out  his  term,  he  may  subse- 
quently be  subjected  to  an  increased  punishment  for  a  conviction  of  burglary, 
although  the  former  conviction  may  have  been  erroneous  on  account  of  the 
waiver  of  the  jury.     SeUy  v.  People,  115  111.  588;  56  Am.  Rep.  184. 

A  statute  providing  that  a  person  shall  be  subjected  to  an  increased  punish- 
ment upon  conviction  for  a  second  offense,  is  not  a  violation  of  a  constitutional 
provision,  that  no  person  shall  be  twice  put  in  jeopardy  for  the  same  offense. 
People  V.  StarUey,  47  Cal.  118;  17  Am.  Rep.  401;  Chetworth  v.  Com,  (Ky.),  12 
Crim.  L.  Mag.  284. 

A  prior  conviction,  to  be  available  in  increasing  punishment  for  a  second  of- 
fense, must  be  alleged  in  the  Indictment.  People  v.  Prieet  6  N.  T.  Cr.  Rep. 
141;  People  v.  Stanley Al  Cal.  113;  17  Am.  Rep.  401. 

And  there  must  be  proof  of  the  identity  of  the  accused  as  the  defendant  in 
the  prior  conviction.     People  v.  Price,  6  N.  Y.  Cr.  Rep.  141. 

An  offense  will  be  deemed  a  first  offense  unless  the  contrary  is  charged. 
People  V.  Cook,  45  Hun,  37. 

Requisites  of  indictment  for  second  offense.    People  v.  Oibeon,  5  Hun,  542. 

The  court  has  no  discretion  as  to  the  sentence  to  be  imposed.  People  ▼• 
Raymond,  82  Hun,  128;  96  N.  Y.  88. 

§  689.  Second  offense.  —  A  person,  who,  having  been  con- 
victed within  this  state  of  a  misdemeanor,  afterwards  commits 
and  is  convicted  of  a  felony,  most  be  sentenced  to  imprisonment 
for  the  longest  term  prescribed  for  the  punishment  upon  a  first 
'conviction  for  the  felony. 

§  690.  Habitual  criminals.  —  Where  a  person  is  hereafter 
convicted  of  a  felony,  who  has  been,  before  that  conviction,  con- 
victed in  this  state,  of  any  other  crime,  or  where  a  person  is  here- 
after convicted  of  a  misdemeanor  who  has  been  already  five  times^ 
43 
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convicted  in  this  state  of  a  misdemeanor,  he  may  be  adjudged  by 
the  court,  in  addition  to  any  other  punislunent  inflicted  upon  him 
to  be  6n  habitual  criminal. 

The  act  known  as  the  **  Habitual  Criminal  Act "  (Laws  1878,  chap.  857)  is  oon. 
stitational.     People  v.  McCarthy,  45  How.  Pr.  97. 
See,  also,  28  Am.  L.  Reg.  (N.  S.)  897,  403,  note. 

§  691.  Person,  etc.,  of  habitual  crixninaL  —  The  person 
of  an  habitual  criminal  shall  be  at  all  times  subject  to  the  super- 
ision  of  every  judicial  magistrate  of  the  county,  and  of  the 
apervisors  and  overseers  of  the  poor  of  the  town  where  the 
criminal  may  be  found,  to  the  same  extent  that  a  minor  is  sub- 
ject to  the  control  of  his  parent  or  guardian. 

See  Code  Crim.  Proc. ,  §  514.  ^ 

§  692.  ISflBdot  of  pardon. —  The  governor  may  grant  a  pardon 
which  shall  relieve  from  judgment  of  habitual  criminality  as  from 
any  other  sentence ;  but  upon  a  subsequent  conviction  for  felony 
of  a  person  so  pardoned,  a  judgment  of  habitual  criminality  may 
be  again  pronounced  on  account  of  the  first  conviction,  notwith- 
standing such  pardon. 

See  People  v.  Price,  58  Hun,  188;  Boberts  v.  State,  160  N.  Y.  217. 

§  693.  Woman  concealing  birth  of  issue.  —  A  woman, 
who,  having  been  convicted  of  endeavoring  to  conceal  the  still 
birth  of  any  issue  of  her  body,  which,  if  born  alive,  would  be  a 
bastard,  or  the  death  of  any  such  issue  under  the  age  of  two  years, 
subsequently  to  such  conviction  endeavors  to  conceal  any  such 
birth  or  death,  is  punishable  by  imprisonment  in  a  state  prison  not 
exceeding  five  years,  and  not  less  than  two  years. 

Must  be  sent  to  penitentiary,  §  698  poet. 

§  694.  Imprisonment  on  two  or  more  oonyictions.  — 

Where  a  person  is  convicted  of  two  or  more  offenses,  before  sen- 
tence has  been  pronounced  upon  him  for  either  offense,  the  im- 
prisonment, to  which  he  is  sentenced  upon  the  second  or  other 
subsequent  conviction,  must  commence  at  the  termination  of  the 
first  or  other  prior  term  or  terms  of  imprisonment,  to  which  he  is 
sentenced. 
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Applies  only  to  separate  coDTictions  upon  distinct  trials.  It  does  not  appl7 
to  oonyictions  upon  the  same  trial  of  several  offenses  joined  in  one  indictment. 
Psopls,  ex  rel,  Tweed,  v.  Litcomb,  60  N.  Y.  560;  19  Am.  Rep.  211. 

This  case  was  disapproved  in  Eldridge  v.  State,  87  Ohio  St.  191;  Coitro  y. 
Que^n,  6  App.  Cas.  229;  84  Eng.  Rep.  899. 

§  695.  Imprisonment  on  two  or  more  convictions.— 

Where  a  person,  under  sentence  for  a  felony,  afterward  commits 
another  felony,  and  is  thereof  committed  and  sentenced  to  an- 
other term  of  imprisonment,  the  latter  term  shall  not  begin  until 
the  expiration  of  all  the  terms  of  imprisonment,  to  which  he  is 
already  sentenced. 

See  1  Bish.  Crim.  Law  (7th  ed.),  §  958;  29  Eng.  Rep.  434;  Hagg&rty  v.  Pto- 
pU,  6  Lans.  847;  58  N.  Y.  642. 

In  Thamae  v.  People,  67  N.  Y.  218,  the  defendant  at  the  time  of  his  convic- 
tion foB  murder  was  under  sentence  for  a  term,  several  years  of  which  were 
unexpired.  Held,  that  this  did  not  prevent  his  being  sentenced  to  be  hang 
before  the  expiration  of  his  term. 

§  696.  Convict,  when  sentenced  for  life. —  When  a  crime 
is  declared  by  statute  to  be  punishable  by  imprisonment  for  not 
less  than  a  specified  number  of  years,  and  no  limit  of  the  duration 
of  the  imprisonment  is  declared,  the  court  authorized  to  pro- 
nounce judgment  upon  conviction  may,  in  its  discretion,  sentence 

the  offender  to  imprisonment  during  his  natural  life,  or  for  any 
number  of  years  not  less  than  the  amount  prescribed. 

1.  When  a  crime  is  declared  by  any  of  the  provisions  of  this 
Code  to  be  punishable  by  imprisonment  for  not  more  than  a  speci- 
fied number  of  years,  the  court  authorized  to  pronounce  judgment 
upon  conviction  may,  in  its  discretion,  sentence  the  onender  to 
imprisonment  for  any  time  less  than  that  prescribed  by  the  pro- 
visions of  tliis  act.     [Amended;  in  effect  May  17,  1892. 

§  697.  Sentences,  how  limited When  a  convict  is  to  be 

sentenced  to  imprisonment  in  a  state  prison  or  a  penitentiary,  the 
court  before  which  the  conviction  was  had  must  limit  the  term  of 
the  sentence,  having  reference  to  the  probability  of  the  convict 
earning  a  reduction  of  his  term  for  good  behavior,  as  provided  by 
chapter  twenty-one  of  the  laws  of  eighteen  hundred  and  eighty- 
six,  and  assuming  that  such  reduction  will  be  earned,  so  that  the 
sentence  will  expire  during  either  of  the  following  months :  April, 
May,  June,  July,  August,  Septeniber  and  October. 

But  the  provisions  of  this  section  shall  not  apply  in  the  follow- 
ing cases : 

1.  Where  the  sentence  is  to  be  for  the  term  of  one  year  or  less, 
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2.  Where  the  term  of  imprisonment  for  the  crime  of  which  the 
convict  was  convicted  absolutely  fixes  a  single  definite  period 
of  time. 

3.  Where  a  judgment  of  conviction  has  been  affirmed  upon  an 
appeal,  and  it  becomes  necessary  for  the  court  to  impose  the  same 
sentence  as  that  originally  imposed.  The  officers  of  every  prison  or 
penitentiary  are  hereby  expressly  prohibited  from  taking  into  their 
custody  any  convict  sentenced  in  violation  of  the  provisions  of  this 
section,  and  any  convict  so  illegally  sentenced  shall  be  returned  by 
the  sheriff  of  the  county  where  the  conviction  was  held,  to  the 
court,  to  be  re-sentenced  in  conformity  to  the  provisions  of  this 
section.  Provided,  that  if  it  shall  appear  to  the  officers  of  any 
prison  or  penitentiary  at  the  time  it  is  sought  to  incarcerate  a  con- 
vict therein,  that  the  court  which  imposed  the  sentence  has  ad- 
journed, then  it  shall  be  lawful  for  said  officers  to  receive  said 
convict  and  hold  him  in  custody  until  he  can  be  re-sentenced  as 

herein  provided,  and  the  second  or  re-sentence  shall  be  deemed  to 
have  begun  on  the  date  of  the  convict's  reception  under  his  first 
sentence.  The  officers  of  any  prison  or  penitentiary  shall,  in  the 
case  of  a  convict  so  illegally  sentenced  to  imprisonment  therein, 
immediately  notify  the  court  of  their  action. 

See  Laws  1889,  chap.  882,  §  74;  People  v.  Trimble,  60  Hun,  864 

§  698.  Imprisonment  of  female  convict. —  Any  woman  over 

the  age  of  sixteen  years,  who  shall  be  convicted  of  a  felony  in  any  of  the 
courts  of  this  state,  shall,  when  the  sentence  imposed  is  one  year  or  more,  be 
sentenced  to  imprisonment  in  the  state  prison  for  women  at  Auburn.  When 
the  sentence  imposed  is  less  than  one  year,  she  may  be  committed  to  the 
county  jail  of  the  county  where  convicted,  or  to  a  penitentiary,  or  to  the  state 
prison  for  women  at  Auburn.  A  woman  between  the  ages  of  fifteen  and 
thirty,  convicted  of  a  felony,  who  has  not  theretofore  been  convicted  of  a 
crime  punishable  by  imprisonment  in  a  state  prison,  may  in  the  discretion  of 
the  trial  court  be  sentenced  to  a  house  of  refuge  or  reformatory  for  women,  to 
be  there  confined  under  the  provisions  of  law  relating  to  such  house  of  refuge 

or  reformatory. 
Amended  by  chap.  114,  Laws  1900;  in  effect,  as  amended,  September  1, 1900. 

But  see  $  098,  ante.    For  special  provisions  relating  to  female  conTlcts,  see  2  Birdaeye's 
Stat.  2888;  Laws  1880,  chap.  564;  Laws  1877,  chap.  173;  Laws  1808,  chap.  808,  $  9. 

■ 

§  699.  Persons  between  the  ages  of  sixteen  and  twenty- 
one  years. —  Where  a  male  person  between  the  ages  of  sixteen 
and  twenty -one  years  is  convicted  oi  a  felony,  or  where  the  term  of  imprison- 
ment of  a  male  convict  for  felony  is  fixed  by  the  trial  court  at  one  year  or  less, 
the  court  may  direct  the  convict  to  be  imprisoned  in  a  county  penitentiary, 
instead  of  a  state  prison,  or  in  the  county  jail  located  in  the  county  where 
sentence  is  imposed.  Whenever  a  child  under  the  age  of  fourteen  years  is 
charged  with  the  perpetration  of  a  crime,  other  than  a  capital  crime,  which, 
if  committed  by  an  adult,  would  be  a  felony,  the  child  shall,  in  the  discretion 
of  the  court,  be  tried  as  for  a  misdemeanor,  and  the  court,  magistrate  or 
tribunal  before  whom  such  trial  is  held,  shall  impose  the  penalty  as  prescribed 
by  law  in  the  case  of  misdemeanors. 

Amended:  chaD.  568  of  1806.    Id  effect  May  12, 1896. 
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§  700.  Persons  between  sixteen  and  thirty  years.— 

A  male  between  the  ages  of  sixteeD  and  thirty,  convicted  of  fel 
ony,  who  has  not  there*"ofore  been  convicted  of  a  crime,  punish- 
able by  imprisonment  in  a  state  prison,  may,  in  the  discretion  of 
the  trial  court,  be  sentenced  to  imprisonment  in  the  New  York 
State  Beformatory  at  Elmira,  to  be  there  confined  under  the  pro- 
visions of  law  relating  to  that  reformatory. 

§  701.  House  of  refuge. —  Where  a  person  under  the  age  of 
twelve  years  is  convicted  of  a  crime  amounting  to  felony,  or  wnere 
a  person  of  twelve  years  and  under  the  age  of  sixteen  years  is 
convicted  of  crime,  or  where  a  male  person  of  the  age  of  sixteen 
years  and  under  the  age  of  eighteen  years  is  convicted  of  crime 
not  amounting  to  a  felony,  the  trial  court  ma^,  instead  of  sen- 
tencing him  to  imprisonment  in  a  state  prison  or  m  a  penitentiary, 
direct  him  to  be  confined  in  a  house  of  refuge  unaer  the  pro- 
visions of  the  statute  relating  thereto.  Where  the  conviction  is 
had  and  the  sentence  is  inmcted  in  the  first,  second  or  third 
judicial  district,  the  place  of  confinement  must  be  a  house  of 
refuge  established  by  tiie  managers  of  the  Society  for  the  Reforma- 
tion of  Juvenile  Delinquents  in  the  city  of  New  York ;  where 
the  conviction  is  had  and  the  sentence  inflicted  in  any  other  dis- 
trict, the  place  of  confinement  must  be  in  the  Western  House  of 
Refuge  for  Juvenile  Delincj^uents.  But  nothing  in  this  section 
shall  affect  any  of  the  provisions  contained  in  section  seven  hun- 
dred and  thirteen. 

Amended;  chap.  654  of  1896.    In  effect  June  1,  1896. 

"  In  the  humanity  which  the  law  extends  to  persons  of  immature  years,  it 
was  intended,  after  the  conviction  had  been  had  and  the  liability  incurred  of 
imprisonment  in  the  state  prison,  upon  its  being  ascertained  upon  examination 
that  the  prisoner  was  under  sixteen  years  of  age,  to  interpose  and  ameliorate 
the  punishment  by  incarceration  in  an  institution  reformatory  in  its  character." 
Park  V.  People,  1  Lans.  268. 

Laws  1865,  chap.  172,  §  5,  regarding  the  sending  of  disorderly  and  vicious 
children  under  sixteen  years  of  age  to  the  House  of  Refuge,  are  not  inconsist- 
ent with  the  Code  of  Criminal  Procedure  or  the  Penal  Code,  and  are  not  re- 
pealed thereby.     AfaUer  of  ReiUy,  18  Weekly  Dig.  515. 

A  prisoner  under  sixteen  years  of  age,  convicted  of  burglary,  is  liable  to  im- 
prisonment in  state's  prison,  but  may  after  conviction  be  sentenced  to  House 
of  Refuge.     Pa/rk  v.  People^  1  Lans.  268. 

This  is  fixed  by  statute  and  need  not  be  specified  in  the  commitment.  The 
language  ''sent  to  the  House  of  Refuge,  there  to  be  dealt  with  according  to 
law,"  refers  with  suflScient  certainty  to  the  authority  given  by  law  to  this  in- 
stitution, and  that  is,  in  express  terms,  to  retain  in  its  custody  malee  until 
their  majority,  and  females  until  the  age  of  eighteen  years.  People  ▼.  DegneH^ 
6  Abb.  Pr.  (N.  S.)  87;  54  Barb.  106. 
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§  702.  Imprisonment  in  county  Jail.  —  Where  a  person  is 
convicted  of  a  crime  for  which  the  punishment  inflicted  is  im^ 
prisonment  for  a  term  less  than  one  year,  the  imprisonment  must 
be  inflicted  by  confinement  in  the  county  jail,  or  place  of  con- 
finement designated  by  law  to  be  used  as  the  jail  of  the  county, 
except  when  otherwise  specially  prescribed  by  statute. 

See  People  ▼.  Parr,  4  N.  Y.  Cr.  Rep.  546. 

§  703.  Imprisonment  in  county  Jail  or  state  prison.  — 

Where  a  person  is  convicted  of  a  crime,  for  which  the  punishment 
inflicted  is  imprisonment  for  a  term  of  one  year,  he  may  be 
sentenced  to,  and  the  imprisonment  may  be  inflicted  by,  confine- 
ment either  in  a  county  jail,  or  in  a  penitentiary  or  state  prison. 
No  person  shall  be  sentenced  to  imprisonment  in  a  state  prison 
for  less  than  one  year. 

See  People  v.  KeUy,  U7  N.  Y.  212;   83  Hun,  640;  2  N.  Y.  Cr.  Rep.  432;  Peo- 
pie  V.  Parr,  4  id.  546. 

§  704.  Imprisonment  in  state  prison.  —  Where  a  person 
IB  convicted  of  a  crime,  for  which  the  punishment  inflicted  ia 
imprisonment  for  a  term  exceeding  one  year,  or  is  sentenced  to 
imprisonment  for  such  a  term,  the  imprisonment  must  be  inflicted 
by  confinement  at  hard  labor  in  a  state  prison.  But  this  and 
the  two  last  sections  shall  not  apply  to  a  case  where  special  pro- 
vision is  made  by  statute  as  to  the  punishment  for  any  particular 
offense  or  class  of  offenses  or  offenders,  nor  to  the  cases  specified 
in  sections  six  hundred  and  ninety-eight,  six  hundred  and  ninety- 
nine,  seven  hundred,  and  seven  hundred  and  one. 

See  People  v.  Deieey,  38  State  Rep'r,  427. 


§  705.  Place  to  be  specified  in  sentence;  removal 

The  place  of  the  imprisonment  must  be  specified  in  the  judgment 
and  sentence  of  the  court.  But  convicts  may  be  removed  from 
one  place  of  confinement  to  another,  in  a  case,  and  by  the  author- 
ity, designated  by  statute. 

See  Weed  ▼.  People,  81  N.  T.  467;  MaUer  of  Waterman,  38  Fed.  Rep.  29. 

§  706.  Ldmit  of  fine.  —  Where,  i  this  Code,  or  in  any  other 
statute  making  any  crime  punishable  by  a  fine,  the  amount  of  the 
fine  is  not  specified,  a  fine  of  not  more  than  five  hundred  dollan 
may  be  imposed. 
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§  707.  Porfeiture.  —  A  sentence  of  impriBomnent  in  a  state 
prison  for  any  term  less  than  for  life,  forfeits  all  the  public  offices, 
and  suspends,  during  the  term  of  the  sentence,  all  the  civL  rights, 
and  all  private  trusts,  authority,  or  powers  of,  or  held  by,  the 
person  sentenced. 

See  MiUer  v.  FinkU,  1  Park.  874;  aBrien  v.  Hagan,  1  Duer,  064 
•    Does  not  apply  to  a  sentence  of  imprisonment  in  a  coanty  penitentiary. 
BoiBk9  T.  Haberman,  95  N.  Y.  246. 

§  708.  Ooiuiequeiice  of  sentence. —  A  person  sentenced  to 
imprisonment  for  life  is  thereafter  deemed  civilly  dead . 
See  Avery  v.  EwreU,  110  N.  Y.  838. 

§  709.  Convict  protected  by  law.— A  convict  sentenced  to 
imprisonment  is  under  the  protection  of  the  law,  and  any  injury 
to  his  person,  not  authorized  by  law,  is  punishable  in  the  same 
manner  as  if  he  were  not  sentenced  or  convicted. 

§  710.  Certain  forfeiture  abolished.  —  A  conviction  of  a 
person  for  any  crime  does  not  work  a  forfeiture  of  any  property, 
real  or  personal,  or  of  any  right  or  interest  therein.  All  forfeit 
nrcs  to  the  people  of  the  state,  in  the  nature  of  deodands,  or  in 
a  case  of  suicide,  or  where  a  person  flees  from  justice,  are 
abolished. 

See  §  178,  ante;    Code  Crlm.  Proc.,  §  819. 

§  711.  Convict  voting.  —  The  prohibition  to  vote  at  an 
election,  contained  in  any  statute  of  the  state,  shall  not  apply  to 
a  person  heretofore  or  hereafter  convicted  of  any  crime,  who  has 
been  sentenced  or  committed  therefor  to  one  of  the  houses  of 
refuge  or  other  reformatories  organized  under  the  statutes  of  the 
state. 

See  PeopU  y.  Harrington,  15  Abb.  N.  C.  168;  1  How.  Pr.   (N.  8.)  87;  3  N. 
Y.  Cr.  Rep.  141. 

§  712.  Witness'  testimony.  —  The  sections  of  this  Code 
which  declare  that  evidence  obtained  upon  the  examination  of  a 
person  as  a  witness  shall  not  be  received  against  him  in  a  criminal 
proceeding  do  not  forbid  such  evidence  being  proved  against 
6uch  person  upon  any  charge  of  perjury  committed  in  snoh 
examination. 
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§  713.  Sentence  of  minor,—  When  a  person  under  the  age 
of  sixteen  is  convicted  of  a  crime,  he  may,  in  the  discretion  of 
the  court,  instead  of  being  sentenced  to  line  or  imprisonment,  be 
placed  in  charge  of  any  suitable  person  or  institution  willing  to 
receive  him,  and  be  thereafter,  until  majority  or  for  a  shorter 
term,  subjected  to  such  discipline  and  control  of  the  person  or  in- 
stitution receiving  him  as  a  parent  or  guardian  may  lawfully  ex- 
ercise over  a  minor.  A  child  under  sixteen  years  of  age  com- 
mitted for  misdemeanor,  under  any  provision  of  this  code,  must 
be  committed  to  some  reformatory,  charitable  or  other  institution 
authorized  by  law  to  receive  and  take  charge  of  minors.  And 
when  any  such  child  is  committed  to  an  institution  it  shall,  when 
practicable,  be  committed  to  an  institution  governed  by  persons 
of  the  same  religious  faith  as  the  parents  of  such  child. 

People  V.  DickinBon,  57  Hun,  812;  32  State  Rep'r,  496. 

§  714.  Convict  as  witness. —  A  person  heretofore  or  here- 
after convicted  of  any  crime  is,  notwithstanding,  a  competent  wit- 
ness in  any  cause  or  proceeding,  civil  or  criminal,  but  the  convic- 
tion may  be  proved  for  the  purpose  of  affecting  the  weight  of  his 
testimony,  either  by  the  record,  or  by  his  cross-examination,  upon 
which  he  must  answer  any  proper  question  relevant  to  that  in- 
quiry ;  and  the  party  cross-examining  is  not  concluded  by  the 
answer  to  such  question. 

See  Code  Civ.  Proc.,  §  882;  People  v.  MeGloin,  91  N.  Y.  241;  12  Abb.  N.  C. 
172;  1  N.  Y.  Cr.  Rep.  154;  affirming  28  Hun,  155;  1  N.  Y.  Cr.  Rep.  105;  Peopls 
V.  Hose,  52  Hun,  87;  Moremus  v.  Crawford,  51  id.  96;  People  v.  Parr,  4Si  id. 
816;  4  N.  Y.  Cr.  Rep.  546;  5  id.  86;  People  v.  OhapUau,  121  N.  Y.  266;  Spiegel 
V.  Haye,  118  id.  660. 

As  to  defendant  as  witness,  see  Code  Crim.  Proc,  §  898,  note. 

An  unconvicted  perjurer  is  a  competent  witness.  People  v.  (yNeil,  109  N.  Y. 
366;  48  Hun,  45;  5  N.  Y.  Cr.  Rep.  831. 

Evidence  that  a  witness  has  been  convicted  of  being  drunk  and  disorderly  is 
admissible  as  affecting  his  credibility.  People  v.  Bums,  83  Hun,  296;  2  N.  Y. 
Cr.  Rep.  415. 

Where  on  a  trial  for  rape,  the  prisoner  testifies  in  his  own  behalf,  a  record  of 
his  conviction  of  petit  larceny  is  admissible  as  affecting  his  credit.  People  v. 
Satterlee,  5  Hun,  167. 

On  a  trial  for  burglary  it  is  Incompetent  to  ask  the  prisoner  on  cross-exam- 
ination if  he  had  not  been  arrested  for  bigamy,  as  such  evidence  does  not 
legitimately  tend  to  impair  his  credibUity.  People  v.  Grapo,  76  N.  Y.  288;  82 
Am.  Rep.  802. 

On  a  trial  of  an  indictment,  the  prisoner,  who  had  testified  for  himself,  was 
asked  on  cross-examination  how  many  times  he  had  been  arrested.  This  was 
objected  to  as  incompetent  to  affect  his  credibility,  and  as  tending  to  degrade 
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him,  and  it  was  claimed  by  counsel  that  he  was  privileged  from  answering. 
The  objection  was  overruled.  Held,  error.  People  v.  Brawn,  72  N.  Y.  671; 
28  Am.  Rep.  183. 

In  People  v.  Johnson,  57  Cai.  571,  the  court  said:  "  Since  the  amendments  of 
1880  to  the  Penal  Code,  a  defendant  indicted  tor  a  felony,  if  he  be  a  witness, 
may  be  asked  the  question  whether  he  has  previously  been  convicted  of  a 
felony,  but  such  question  only  goes  to  the  credibility  of  the  witness.  There* 
is  nothing  in  People  v.  Brown,  72  N.  T.  571,  in  conflict  with  the  views  here 
expressed.  The  question  propounded  to  the  defendant  and  considered  by 
the  court  in  that  case  was:  *How  many  times  have  you  been  arrested?  ' 
Whether  the  question  had  any  bearing  on  the  credibility  of  the  witness  was 
not  determined,  but  the  objection  to  it  was  sustained  on  another  ground,  which, 
was  distinctly  taken,  namely,  that  of  privilege.'* 

Upon  the  trial  of  an  indictment  for  an  assault  where  the  defendant,  as  a  wit- 
ness in  his  own  behalf,  had  given  material  testimony  in  conflict  with  that  given 
on  the  part  of  the  prosecution,  held,  that  it  was  proper,  within  the  discretion  of 
the  trial  court,  as  bearing  upon  his  credibility,  to  ask  him,  upon  cross-examina^ 
tion,  if  he  had  not  committed  an  assault  upou  another  person.  People  v.  Irving, 
95  N.  Y.  541.    See.  also,  People  v.  Casey,  72  id.  893. 

The  fact  of  a  conviction  of  a  felony  in  another  state  does  not  render  a  wit- 
ness incompetent,  but  goes  only  to  his  credibility.  People  v.  Noyes,  cited  in 
12  Hun,  234;  National  Trust  Go.  v.  QUason,  77  N.  Y.  400;  33  Am.  Rep.  632, 
note.     Contra,  State  v.  FUey,  ISNev.  64;  87  Am.  Rep.  458. 

The  legislature  may  not  restore  the  competency  of  a  witness  rendered  in- 
competent by  reason  of  conviction  of  felony.  State  v.  Grant,  79  Mo.  113;  4d 
Am.  Rep.  218. 

§  715.  Husband  and  wife  as  witnesses.  —  The  husband 
or  wife  of  a  person  indicted  or  accused  of  a  crime  is  in  all  cases 
a  competent  witness,  on  the  examination  or  trial  of  such  person  ; 
but  neither  husband  nor  wife  can  be  compelled  to  disclose  a  con- 
fidential communication,  made  by  one  to  the  other  during  their 
marriage. 

See  People  v.  WentwoHh,  4  N.  Y.  Cr.  Rep.  210;  People  v.  Houghton,  24 
Hun,  501;  People  v.  Briggs,  60  How.  Pr.  81-36;  WUke  r.  People,  58  N.  Y.  525: 
People  V.  Wood,  38  State  Rep'r,  953. 

A  defendant's  wife  is  a  competent  witness  against  him  on  his  trial  for  mur- 
der. People  V.  Petmecky,  2  N.  Y.  Cr.  Rep.  458;  affirmed,  99  N.  Y.  415,  but 
on  other  grounds. 

Letters  from  defendant  to  his  wife  are  competent.  People  v.  PetmeeH^^  2 
N.  Y.  Cr.  Rep.  468. 

On  the  trial  of  a  husband  for  murder^  his  wife,  who  was  an  eye-witness  to 
the  transaction  in  question,  was  excluded  as  a  witness  for  the  people  upon 
objection  by  defendant's  counsel.  Held,  that  the  jury  had  a  right  to  infer  that 
the  evidence  of  the  wife  would  have  been  unfavorable  to  defendant,  and  a 
submission  to  the  jury  of  that  question  was  not  error.  People  v.  Hovef^  S9 
Han,  882. 
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sj  TIG.  Creditor  of  convict. —  A  person  injured  by  the  coni- 
niieeion  of  a  felony,  for  which  the  offender  is  sentenced  to  impris- 
onment in  state  prison,  is  deemed  the  creditor  of  the  offender, 
and  of  his  estate  after  his  death,  within  the  provisions  of  the 
statutes  relating  thereto. 

^717.  Damages^  how  ascertained.  —  In  a  case  specified  in 
the  last  section,  the  damages  sustained  by  the  person  injured  by 
the  felonious  act,  may  be  ascertained  in  an  action  brought  for 
that  purpose  by  him  against  the  trustees  of  the  estate  of  the 
offender,  appointed  under  the  provisions  of  the  statutes,  or  the 
•executor  or  administrator  of  the  offender's  estate. 

§  717a.  Misrepresenting  circulation  of  newspaper. — Every 
proprietor  or  publisher  of  any  newspaper  or  periodical  who  shall 
willfully  or  knowingly  misrepresent  the  circulation  of  such  news- 
paper or  periodical  for  the  j)urpose  of  securing  advertising  or  other 

patrona^re  shall  be  deemed  guilty  of  a  misdemeanor. 
Added  Laws  1893,  ch.  650;  lakes  effect  May  18,  1893. 

§718.  Construction  of  terms.— In  construing  this  Code  or 
an  indictment  or  other  pleading  in  a  case  provided  for  by  this 
Code,  the  following  rules  must  be  observed,  except  when  a  con- 
trary intent  is  plainly  declared  in  the  provision  to  be  construed, 
or  pliiifily  apparent  from  the  context  thereof: 

1.  Each  of  the  terms,  "neglect,"  "negligence,"  "negligent "and 
"negligently,"  imports  a  want  of  such  attention  to  the  nature  or 
probable  consequences  of  the  act  or  omission  as  a  prudent  man 
ordinarily  bestows  in  acting  in  his  own  concerns. 

2.  Each  of  term  *' corrupt"  and  "corruptly"  imports  a 
wrongful  desire  to  acquire  or  cause  some  pecuniary  or  other 
advantage  to  or  by  tlie  person  guilty  of  the  act  or  oniissicn 
referred  to,  or  to  some  other  person. 

3.  Each  of  the  terms  "  malice  "  and  "  maUciously  "  imports  an 
evil  intent  or  wish  or  design  to  vex,  annoy  or  injure  another 
person,  or  to  inaltreat  or  injure  an  animal. 

4.  The  tenn  "knowingly",  imports  a  knowledge  that  the 
facts  exist  which  constitute  the  act  or  omission  a  crime,  and 
does  not  require  a  knowledge  of  the  unlawfulness  of  the  act  or 
omission. 

5.  Where  an  intent  to  defmud  constitutes  a  part  of  a  crime,  it 
is  not  necessary  to  aver  or  orove  an  intent  to  defraud  any  particu« 
lar  person. 

6.  The  tenn  "  vessel "  includes  ships,  steamers,  canal  boats  and 
every  boat  or  structure  adapted  to  navigation  or  movement  from 
place  to  place  by  water,  cither  upon  the  ocean,  lakes,  rivers  or 
artilieiiil  waterways. 


OF  THE  Statk  of  New  Youk.  34T 

Y.  The  terra  "signature"  includes  any  memorandam,  mark  or 
sign  written  with  intent  to  anthenticate  any  instrumeut  or  writing; 
or  the  subscriptiou  of  any  person  thereto. 

8.  The  term  *'  writing"  includes  both  printing  and  writing. 

9-16.     Repealed,  1892,  chap.  677. 

16.  The  terms  "  reputed  house  of  prostitution  or  assignation/*' 
"  house  of  prostitution,"  "  house  of  ill-fame  or  assignation,"  "  dis- 
orderly house,"  include  all  premises  which  by  common  fame  or 
report  are  used  for  purposes  of  prostitution  or  assignation. 

Subdiv.  1.  See  People  v,  Buddennieck,  103  N.  T.  487;  1  N.  T.  State  Rep.  ,450; 
Moebus  ▼.  Herrmann,  108  N.  T.  358;  BosenplaenUr  v.  Boessle,  54  id.  268;  N'et^ 
York  Guaranty  Go,  v.  Oleaeon,  53  How.  Pr.  125;  Sherman  v.  Transportation^ 
Co.,  62  Barb.  150. 

Subdiv.  6.  See  §  721.  post;  Huntington's  Trial,  86;  People  v.  D*Argeneaur^ 
82  Han,  178.  This  sabdivisiun  is  constitutional.  People  v.  Martin^  2  N.  T. 
Cr.  Rep.  51. 

Subdiv.  6.  See  Crawford  v.  O^stm,  45  Barb.  269;  80  How.  Pr.  898;  Tink^n^ 
y.  StiUwagon^  1  CiXj  Ct.  Rep.  890. 

Includes  a  ••  drj  dock."  Walsh  v.  N.  F.  Dock  Co.^  8  Daly,  887;  affirmed,  7T 
N.  Y.  448. 

§  719.  Application  of  this  Code  on  prior  offenses. — 

Nothing  contained  in  any  provision  of  this  Code  applies  to  an 
offense  comnnitted  or  other  act  done,  at  any  time  before  the  day 
when  this  Code  takes  effect.  Sach  an  offense  mnst  be  punished 
according  to,  and  such  act  mnst  be  governed  by  the  provisions  of 
law  existing  wlien  it  is  done  or  committed,  in  the  same  manner 
as  if  this  Code  had  not  been  passed  ;  except  that,  whenever  the- 
punishment  or  penalty  for  an  offense  is  mitigated  by  any  provision 
of  this  Code,  such  provision  may  be  applied  to  any  sentence  or 
judgment  imposed  for  the  offense  after  this  Code  takes  effect.  An 
offense  specified  in  this  Code,  committed  after  the  beginning  of 
the  day  when  this  Code  takes  effect,  must  be  punished  according 
to  the  provisions  of  this  Code,  and  not  otherwise. 
See  §  2,  ante,  and  notes;  People  ▼.  Keeler,  32  Hnn,  589,  note;  People  v.  Bap^  ; 


348  The  Penal  Codb 

fnond,  96  N.  T.  88;  People  v.  Keeler,  99  id.  463;  8  N.  T.  Cr.  Rep.  854;  PeopU 
▼.  MeTameney,  30  Han,  505;  18  Abb.  N.  0.  55i  1  N.  T.  Cr.  Rep.  487;  66  How. 
74;  Matter  of  HaOenbeck,  65  id.  501;  People  v.  Sadler,  97  N.  T.  146:  People 
r.  Jaehne,  103  id.  198;  People  ▼.  Dotoling,  1  N.  Y.  Cr.  Rep.  580;  Matter  of 
Hoffman,  id.  484;  Piw^  v.  C^^/m,  62  How.  Pr.  445;  Maliw  of  Walker,  id.  85d. 

§  720.  Application  of  this  Code  to  prior  offenses.— 

The  provisions  of  this  Code  are  not  to  he  deemed  to  affect  any 
civil  rights  or  remedies  existing  at  the  time  when  this  Code  takes 
effect,  bj  virtne  of  the  common  law  or  of  any  provision  of  statute. 

§  721.  Intent  to  defraud.— Whenever,  by  any  of  the  pro- 
visions of  this  Code,  an  intent  to  defrand  is  required,  in  order  to 
constitute  an  offense,  it  is  sufficient  if  an  intent  appears  to  defraud 
any  person,  association  or  body  politic  or  corporate,  whatever. 

Not  neceBsary  to  aver  or  prove  an  intent  to  defrand  anj  particalar  person, 
g  718,  8ubd.  5. 

• 

§722.  Civil  remedies,  preserved — The  omission  to 
specify  or  affirm  in  this  Code  any  liability  to  any  damages,  pen* 
alty,  forfeiture  or  other  remedy,  imposed  by  law,  and  allowed  to 
be  recovered  or  enforced  in  any  civil  action  or  proceeding,  for  any 
act  or  omission  declared  punishable  herein,  does  not  affect  any 
right  to  recover  or  enforce  the  same. 

See  1  Bish.  Crlm.  Law  (6ih  ed.),  §§  267-278;  Cooley  Torts,  86-88. 

§  723.  Proceedings  to  impeach,  etc.,  preserved.—  The 

omission  to  specify  or  affirm  in  this  Code  any  ground  or  forfeiture 
of  a  public  office  or  other  trust  or  special  authority  conferred  by 
law,  or  any  power  conferred  by  law  to  impeach,  remove,  depose 
or  suspend  any  public  officer  or  other  person  holding  any  trust, 
appointment  or  other  special  authority  conferred  by  law,  does  not 
affect  such  forfeiture  or  power,  or  any  proceeding  authorized  by 
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law  to  carry  iDto  effect  each  impeachment,  removal^  depoeStion  or 

suspension. 

§  724.  Military  punishmeiits,  etc.,  preserved. — This 

Code  does  not  affect  any  power  conferred  by  law  upon  any  court- 
martial  or  other  military  authority  or  officer,  to  impose  or  inflict 
punishment  upon  offenders;  nor  any  power  conferred  by  law 
upon  any  public  body,  tribunal  or  officers,  to  impose  or  inflict 
punishment  for  a  contempt ;  nor  any  provisions  of  the  laws  relate 
ing  to  apprentices,  bastards,  disorderly  persons,  Indians  and 
vagrants,  except  so  far  as  any  provisions  therein  are  inconsistent 
with  this  Code. 

«  Upon  any  public  body."  See  People  v.  Keder,  99  N.  T.  475;  8  N.  T.  Ofc 
Rep.  854. 

<'  Diaorderly  persons."  See  Matter  of  McMaJum,  64  How.  285;  1  K.  T.  Or. 
Rep.  58;  Matter  of  RUey,  81  Hun,  618. 

§725.  Certain  statutes  continuing  in  force. —  Nothing 
in  this  Code  affects  any  of  the  provisions  of  the  following  statutes ; 
but  such  statutes  are  recognized  as  continuing  in  force,  notwith* 
standing  the  provisions  of  this  Code ;  except  so  far  as  they  have 
been  repealed  or  affected  by  subsequent  laws : 

1.  All  acts  incorporating  municipal  corporations,  and  acts 
amending  acts  of  incorporation,  or  charters  of  such  corporation, 
or  providing  for  the  election  or  appointment  of  oflBcers  therein, 
or  defining  the  powers  and  duties  of  such  officers. 

2.  All  acts  relating  to  emigrants  or  other  passengers  in  vessels 
coming  from  foreign  countries,  except  as  provided  in  section  six 
hundred  and  twenty-six  of  this  Code. 

3.  All  acts  for  the  punishment  of  intoxication  or  the  snpprea- 
fiioii  of  intem))erance  or  regulating  the  sale  or  disposition  of  in* 
toxicating  or  spirituous  liquors. 
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4.  All  acts  defining  and  providing  for  the  punishment  of  of* 
fenses  and  not  defined  and  made  punishable  by  this  Code. 

Subdiv.  1.  To  be  oonstraed  as  Baving  only  those  penal  provisions  of  charter 
ftcts  which  are  not  covered  bj  the  provisions  of  the  Penal  Code.  People  v. 
Jaehne,  103  N.  Y.  198,  199;  4  N.  Y.  Cr.  Rep.  478. 

Subdiv.  3.  People  v,  Seheroe,  1  N.  Y.  Cr.  Rep.  371;  People  v.  Mf/ers,  2  Id. 
"  128;  95  N.  Y.  223. 

Subdiv.  4.  The  former  statutes  relating  to  the  offense  of  disorderly  oondact 
«re  now  in  force.    Matter  of  McMahon^  64  How.  Pr.  28t]i;  1  N.  Y.  Cr.  Rep.  58, 

See,  also,  ander  this  sabdivision,  People  v.  Bernardo,  1  X.  Y.  Cr.  Rep.  246; 
People  v.  Page,  22  State  Rep.  277;  Bockioood  v.  Oakfleld,  2  id.  331. 

§  726.  General  repeal.— All  acts  and  parts  of  acts  which 
are  inconsistent  with  \f\e  provisions  of  this  act  are  repealed,  so  far 
as  they  impose  any  punishment  for  crime,  except  as  herein  pro. 
vided. 

See  22  DaHj  Reg.  476;  23  id.  1069;  McUtm'  of  HaUenbeck,  65  How.  401; 
People  V.  McTameTMy,  30  Han,  505;  13  Abb.  N.  C.  55;  1  N.  Y.  Cr.  Rep.  437; 
Matter  of  McMahon,  64  How.  285;  1  N.  Y.  Cr.  Rep.  58;  Bockwood  v.  Oldfield^ 
2  N.  Y.  State  Rep.  331;  People  v.  Jaehne,  103  N.  Y.  182;  People  v.  BorUey,  21 
State  Rep.  175;  People  v.  Keeler,  99  N.  Y.  463;  People  v.  Bernardo,  1  N.  Y. 
Cr.  Rep.  247;  People  v.  Bussell,  8  id.  475. 

§  727.  When  act  to  take  effect —  This  act  shall  take  effect 
on  the  first  day  of  December,  eighteen  hundred  and  eighty-two. 
When  construed  in  connection  with  other  statutes  it  must  be 
deemed  to  have  been  enacted  on  the  fourth  day  of  January, 
eighteen  hundred  and  eighty-one,  so  that  any  statute  enacted 
after  that  day  is  to  have  the  same  effect  as  if  it  had  been  enacted 
after  this  Code. 

See  People  v.  Beckwith,  108  N.  Y.  72. 

§  728.  Repeal  must  be  express.  —  No  provision  of  this 
Code,  or  any  part  thereof,  shall  be  deemctl  repealed,  altered  or 
amended  by  the  passage  of  any  subsequent  statute  inconsistent 
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therewith,  unless  such  statute  shall  explicitly  refer  thereto  and 
directly  repeal,  alter  or  amend  this  Code  accordingly. 

The  legislature  cannot  declare  in  advance  the  intent  of  subsequent  legisla- 
tures or  the  eflPect  of  subsequent  legislation  upon  existing  statutes.  Mongeon 
V.  PeopU.  55  N   Y.  618. 

Whether  a  statute  was  repealed  by  a  later  one,  is  a  judicial  not  a  legislative 
question.     United  States  v.  Glafiin,  97  U.  8.  546. 

§  729.  Producing:  unpublished,  undedicated  or  cop^^rigfhted 

opera,  etc.,  without  consent  of  owner. —  Any  person  who 

causes  to  be  publicly  performed  or  represented  for  profit  any 

unpublished,  undedicated  or  copyrighted  dramatic  composition,  or 

musical  composition  known  as  an  opera,  without  the  consent  of  its 

owner  or  proprietor,  or  who,  knowing  that  such   dramatic  or 

musical  composition  is  unpublished,  undedicated  or  copyrighted 

and  without  the  consent  of  its  owner,  or  proprietor,  permits,  aids 

or  takes  part  in  such  a  performance  or  representation,  shall  be 

guilty  of  a  misdemeanor. 
Inserted  Laws  1899,  chap.  475.    Taking  effect  Sept.  1,  1899. 
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[The  following  act  relates  to  violations  of  sections  364a,  364b,  d64c,  364d, 
864e,  364f,  864g  and  364h  of  the  penal  code,  and  prescribes  the  practice  of 
enforcing  the  provisions  of  those  sections. 

LAWS  1898,  CHAP.  331. 

AN  ACT  in  relation  to  violations  of  the  provisions  of  the  penal 
code,  relating  to  the  manufacture  or  sale  of  spurious  silverware. 

Approved  by  the  Governor  April  20,  1898,  taking  effect  immediately. 

The  People  of  the  State  of  N&io  York^  represented  in  Senate 
amd  Assently^  do  enact  as  follows : 

Section  1.  Upon  any  information  against  a  person,  firm,  cor- 
poration or  association  for  violation  of  sections  three  hundred 
and  sixty-four-a,  three  hundred  and  sixty-four-b,  three  hundred  and 
sixty-four-c,  three  hundred  and  sixty-four-d,  three  hundred 
and  sixty-four-e,  three  hundred  and  sixty-four-f,  three  hundred 
and  sixty-four-g,  or  three  hundred  and  sixty-four-h,  of  the  penal 
code,  the  magistrate  must  issue  a  summons  in  substantially  the 
form  prescribed  in  section  six  hundred  and  seventy-six,  signed  by 
him,  with  his  name  and  oflSce,  requiring  the  accused  to  appear 
before  him  at  a  specified  time  and  place  to  answer  the  charge ; 
the  time  to  be  not  more  than  twenty  days  after  the  issuing  of 
the  summons.  • 

§  2.  The  summons  must  be  served  by  delivering  a  copy  thereof 
and  showing  the  original  to  the  defendant ;  or,  if  tlie  defendant 
be  a  corporation,  by  delivering  a  copy  thereof  and  showing  the 
original  to  the  president  or  other  head  of  the  corporation ;  or,  to 
the  secretary,  cashier,  or  managing  agent  thereof. 

§  3.  At  the  time  appointed  the  magistrate  must'  proceed  to 
investigate  the  charge,  in  the  manner  provided  by  law  for  the 
investigation  of  a  charge  against  any  natural  person  or  corpora- 
tion brought  before  him,  so  far  as  these  proceedings  are  appli- 
cable, except  as  provided  by  sections  four,  five,  six  and  seven. 

§  4.  If  it  shall  appear  to  the  magistrate  upon  the  investigation 
that  the  defendant  has  filed  a  bond  as  provided  in  section  five, 
and  that  the  article  of  merchandise  concerning  which  the  charge 
is  brought  was  not  made  or  altered  in  any  way  by  the  defendant, 
and  that  it  was  acquired  by  him  in  good  faith  as  an  article  of 
the  standard  of  purity  prescribed  in  sections  three  hundred  and 
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sixty-four-a,  three  Imnared  ana  sixty-four-o,  three  hundred  and 
fiixty-four-c,  three  liuudred  and  sixty-four-d,  three  hundred  and 
sixty-four-e,  three  hundred  and  sixty-four-f,  three  hundred  and 
sixty-four-g,  or  three  hundred  and  sixty-four-h  of  the  penal  code 
and  without  knowledge  or  information  on  the  part  of  the  defend- 
ant to  the  contrary,  the  charge  must  be  dismissed  and  the  defend- 
ant discharged,  provided  the  person  from  whom  the  defendant 
acquired  the  article  is  within  the  jurisdiction  of  the  court  or  has 
likewise  filed  a  similar  bond,  which  bond  is  in  full  force  and 
effect  at  the  time  of  tlie  sale  by  said  defendant,  and  provided 
also  the  defendant  furnish  to  the  magistrate  an  affidavit  stating 
the  name,  residence  and  place  of  business  of  the  person  from 
whom  the  article  was  acquired  by  the  defendant,  and  the  circum- 
stances of  its  acquisition,  together  with  an  undertaking  with  two 
sufficient  sureties,  in  a  sum  to  be  fixed  by  the  magistrate,  con- 
ditioned for  the  appearance  of  the  defendant  to  testify  in  any 
prosecution,  action,  or  proceeding  against  the  person  from  whom 
the  article  was  acquired,  or  in  any  action  or  proceeding  upon  the 
bond  given  by  such  person. 

§  5.  Any  manufacturer  of  silverware,  or  any  wholesale  or  retail 
dealer  in  silverware,  upon  payment  of  a  fee  of  fifteen  dollars, 
may  file  in  the  office  of  the  secretary  of  state  a  bond,  executed 
by  himself  ^as  principal,  and  by  a  fidelity  or  surety  company 
authorized  by  the  laws  of  this  state  to  transact  business,  or  by 
himself  as  principal  and  two  sufficient  sureties,  both  of  whom 
must  be  freeholders,  and  at  least  one  of  whom  must  be  a  resident 
of  this  state  and  a  freeholder  therein,  which  bond  shall  be 
approved  by  a  justice  of  the  supreme  court,  and  be  subject  to  the 
provisions  of  chapter  eight,  title  six,  article  fifth,  of  the  code  of 
civil  procedure,  so  far  as  they  are  applicable,  in  the  penal  sum  of 
five  thousand  dollars,  conditioned  for  faithful  compliance  with 
all  the  provisions  of  sections  three  hundred  and  sixty-four-a, 
three  hundred  and  sixty-four-b,  three  hundred  and  sixty-four-c, 
three  hundred  and  sixty-four-d,  three  hundred  and  sixty-four-e, 
three  hundred  and  sixty-four-f,  three  hundred  and  sijrty-four-g, 
or  three  hundred  and  sixty-four-h  of  the  penal  code. 

§  6.  Upon  satisfactory  proof  by  affidavit  to  the  attorney-gen- 
eral, of  a  violation  of  any  provision  of  sections  three  hundred  and 
sixty-four-a,  three  hundred  and  sixty-four-b,  three  himdred  and 
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Bixty-four-c,  three  hundred  and  sixty-four-d,  three  hundred  and 
sixty-four-e,  three  hundred  and  sixty-four-f,  three  hundred  and 
sixty-four-g,  or  three  hundred  and  sixty-four-h  of  the  penal  code, 
it  shall  be  his  duty  to  declare  the  bond  provided  for  in  the  pre- 
ceding section  forfeited,  and  to  forthwith  proceed  on  behalf  of 
the  people  of  the  state  of  New  York  to  recover,  as  liquidated 
damages,  the  whole  of  the  sum  specified  therein  from  the  parties 
thereto,  against  whom  judgment  for  the  entire  amount  must  be 
rendered  upon  proof  duly  made  of  a  violation  by  the  principal 
of  any  provision  of  the  said  sections  of  the  penal  code,  unless  the 
principal  shall  already  have  been  convicted  in  a  criminal  prose- 
cution for  the  same  violation.  If,  however,  at  any  time  before 
the  recovery  of  judgment  upon  such  forfeiture,  the  principal  shall 
appear  before  the  magistrate  who  issued  such  warrant  or  sum- 
mons, so  that  the  charge  against  him  may  be  duly  examined  and 
proceeded  with  criminally,  any  proceedings  before  the  attorney- 
general  shall  be  discontinued,  and  if  the  bond  shall  have  been 
meanwliile  forfeited,  such  forfeiture  shall  be  rescinded  by  the 
attorney-general,  and  any  subsequent  action  thereon  thereby  ren- 
dered null  and  inoperative. 

§  7.  Proof  of  the  actual  recovery  by  the  people  of  the  state  of 
the  whole  amount  named  in  a  bond  given  pursuant  to  the  pro- 
visions of  section  five,  may  be  pleaded  in  bar  of  any  subsequent 
criminal  prosecution  for  the  same  violation  for  which  the 
recovery  upon  the  bond  was  had. 

§  8.  This  act  shall  take  effect  immediately. 
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§  2.  People  V.  Webster,  86  Hun,  78;  §  11.  People  v.  Fielding,  86  App.  ' 

Peop'e  V.  Mftdill,  36  N.  Y.  Supp.  534;  Div.   410;  15b  N.    Y.  542;  People  v. 

91   Hun,  152.     A  statute  must  never  Abraham,   12  N.    Y.    Cr.   Rep.    351; 

be  given  a  retrospective  effect,  unless  3Iarahall  v.  City  of  Buffalo,  50  App. 

its    language    expressly  requires  it.  Div.  155. 

People  V.  O'Brien,  111  N.  Y.  1;  7  Am.  §  12.  People  v.  Webster,  86  Ilun, 

St.  Rep.  684;  People  ex  rel.  Pellis  v.  73;  14  Misc.  Rep.  617;  11  N.  Y.   Cr. 

Supervisors,  65  N.  Y.  305;  Bullock  v.  Rep.  484. 

Town  of  Durham,  64  Hun,  382;  Peo-  §  14.  See  People  v.  Meakim,  133  N. 

pie  V.  Hawker,  12  N.  Y.  Cr.  Rep.  122;  Y.  214;  8  N.  Y.  Cr.  Rep.  413. 

reve.-sed,  Id.  257;  152  N.  Y.  234;  affd.,  §  16.  People  v.  Mwikim,  133  N.  Y. 

170  U.  S.  189.  214;  8  N.  Y.  Cr.  Rep.  413;  People  v. 

This  rule  has  little,  if  any,  applica-  Cristy,  Id.  482;  People  v.  England,  91 

tlon  in   construing  the  organic  law.  Hun,   152;  Matter  of  Vanderhoff,   15 

Matter  of  Oliver  Lee's  Bank,  21  N.  Misc.  Rep.  435;  Peo/le  v.  Madill,  11 

Y.  9.  N.  Y.  Cr.  Rep.  137;  91  Hun,  152;  36 

S  8.  See  Matter  of  McCluskey,  12  N.  Y.  Supp.  534;  People  v.  Stock,  26 

Crira.  L.Mag.  210.     While  to  consti-  App.  Div.  568. 

tute  a  crime  it  is  not  necessary  in  all  §  16.  One  who  steals  goods  In  an- 

cases  that  the  person  charged  should  other  State  and  sends  them  into  this 

know  that  the  statute   prohibits  the  commonwealth  by  an  innocent  agent, 

act,  whe  e  a  particular  intent  is  an  in-  may  be    indicted    here    for    larceny, 

gredient,  the  mere  doing  of  the  pro-  Com.  v.  White.  123  Mass.  430;  25  Am. 

hibited  act  does    not  constitute  the  Rep.  116. 

crime  unless  accompanied    with  the  Penal  laws  have  no  extraterritorial 

unlawful  intent.      Hewitt    v.    New-  force.     Wisconsin  v.  Pelican  Ins.  Co., 

burger,  141  N.  Y.  538.  127  U.  S.  265;  Murphy  v.  English,  64 

§  6.  For  a  definition  of  felonies,  see  How.  Pr.  362;  Langdon  v.  New  York, 

note  to  Crenshaw  v.   State,   17  Am.  etc.,  R.  Co.,  (N.  Y.  Sup.  Ct.)  8  Ry.  & 

Dec.   791-795;   People  v.  Dewey.   33  Corp.  L.  J.  405;  9  N.  Y.  Supp.  245. 

State  Rep'r,  427;  People  v.  Carter,  88  §  17.  See  notes    under  section  22, 

Hun,  305;  People  v.  Reilly,  14  N.  Y.  jo^t. 

Cr.  Rep.  488;  49  App.  Div.  222;  affd.,  §  19.    People  v.  Ragone.  54  App. 

164  N.  Y.  600.  Div.  498;  67  N.  Y.  Supp.  28. 

§  6-7.  People  v.   Carter,   88  Hun,  §  20.  People  v.  McElvaine,  125  N. 

805;  11  N.  Y.  Cr.  Rep.  25.  Y.  600. 

§  0.  An  action  in  equity  will  not  §  21.  See  13  Crim.  L.  Mag.  28;   10 

lie  to  determine  the  question  of  the  id.  641,  805;  12  id.  991;  46  Alb.  L.  J. 

guilt  or  innocence  of  one  charged  with  423;  People  v.  Taylor,  139  N.  Y.  898. 

an  offense  against  the  criminal  law.  See,  also.   People  v.  McElvaine,  125 

Kramer  v.  Police  Department  of  New  id.   596;  United  States  v.   Davis,    16 

York,  58  N.  Y.  Super.  Ct.  496.  Sup.  Ct.  Rep.  853;  People  v.  Lucke- 
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witz,  12  N.  Y.  Cr.  Rep.  49;  149  N.  Y.  *'  If  there  is  such  a  thing  as  insanity 

248;  People  v.  Nino,  Id.   317;  12  N.  produced  by  jealousy,  or  revenge  or 

Y.  Cr.  Rep.  228;  People  v.  Strait,  148  wrath,  genuine,  I  do  not  mean  turbu- 

N.  Y.  666;  12  N.  Y.  Cr.  Rep.  145;  Peo-  lence  of  passion  produced  by  a  desire 

pie  V.  Hoch,  150  N.  Y.  306;  11 N.  Y.  Cr.  for  revenge,  but  if  there  is  any  g«nu- 

Rep.  488;  People  v.  Conroy,  158  N.  ine  insanity  produced  by  any  cause, 

Y.    183;  People  v.   Burgess,  Id.   569;  then  so  far  as  affecting  the  prisoner,  it 

12  N.  Y.  Cr.  Rep.  450;  People  v.  Bar-  is  the  same  as  any  other  kind  of  in- 

beri,  149  K  Y.  256;  12  N.  Y.  Cr.  Rep.  sanity."    The  court  added:  *' The  heat 

89,  210,  423;  People  v.  Ferraro,  161  of  passion  and   feeling  produced  by 

N.  Y.  377;  14  N.  Y.  Cr.  Rep.  266.  motives  of  anger,  hatred  or  revenge, 

InPlake  v.  State,  121  Ind.  433;  16  is  not  insanity.   The  law  holds  the  doer 

Am.  St.  Rep.  408,   it  was  held  that  of  the  act  under  such  conditions  re- 

whether  insanity   exists  or  not,  and  sponsible  for  the  crime.''     Held,  no 

what  is  its  character  and  extent,  is  a  error. 

question  of  fact  to  be  determined  by  In  State  v.  Alexander.  30  S.  C.  74; 

the  jury  from  the  evidence,  and  it  is  14  Am.  St.  Rep.  879,  it  was  held  that 

not  the  province  of  the  court  to  in-  where  insanity  is  made  a  defense  the 

struct  the  jury  as  a  matter  of  law  that  question  whether  the  defense  is  sus- 

insanity  is  a  physical  disease.  tained  or  not,  depends  upon  the  pre- 

On  trial  for  murder  defendant  Intro-  ponderance  of  evidence  for  or  against; 

duced  evidence  that  he  was  subject  to  but  the  State  in  such  case  need  not 

fits  of  insanity  caused  by  an  injury  re  establish  sanity  beyond  all  reasonable 

ceived  when  a  child.    His  wife  then  doubt. 

offered  to  testify  that  about  a  week  Itisnotcompetent,  in  a  murder  case, 

before  the  homicide  she  had  told  de-  where  the  defense  is  insanity,  to  ask 

fendant   that  the  deceased,  who  was  an  expert  witness,   whether,    in  his 

her  father,   had  recently  committed  judgment,  "based  on  all  the  testi- 

rape  on  her.    Held,  that  the  evidence  mony"  and  on  *' the  whole  case,"  he 

was  admissible,  for  the  purpose  of  thinks  the  accused  is  sane  or  insane,  as 

showing  that  defendant  killed  deceased  it  would  be  impossible  for  the  jury  to 

in  a  fit  of  insanity  brought  on  by  this  determine  on  what  facts  the  witness 

information.    People  v.  Wood,  125  N.  bases  his  opinion.     Such  error  is  not 

Y.  596.  cured  by  proving  by  the  witness  that 

In  People  v.  Taylor,  138  N.  Y.  398,  in  answering  the  question  he  assumed 

it  was  held  that  proof  of  partial  in-  the  truth  of  the  evidence  given  by  de- 

cipient  insanity  is  not  sufficient    to  fendant's  witnesses,  as  it  left  all  the 

require  an  acquittal,  if  there  was  still  evidence  to    the  uncertainty  of  his 

the  ability  to  form  a  correct  percep-  memory ,  and  allowed  him  to  give  such 

tion  of  the  quality  of  the  act,  and  to  weight  thereto  as  he  should  in  his  own 

know  that  it  was  wrong.  mind    determine.    People    v.    McEl- 

Id  People  v.  Foy,  138  N.  Y.  664.  a  vaine,  121  N.  Y.  256.     See.  also,  125 

trial  for  murder,  the  defense  was  In-  id.  596. 

sanity,  and  in  answer  to  a  request  to  §  22.  See  Abbott's  Crim.  Brief.  488; 

charge  that  insanity  produced  by  anger  28  Moak's  Eng.  Rep.  577;   Lawson'a 

or  jealousy,  if  it  incapacitates  the  sub*  Insanity.  533-768;  42  Alb.  L.  J.  37;  18 

ject  from  knowing  right  from  wrong.  Am.  L.  Reg.  (N.  8.)  153;  18  Am.  St. 

would  be  a  defense,  the  court  said:  Rep.  875;  8  L.  R.  A.  33;  12  Tex.  App. 
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81;  88  N.  C.  626;  31  Cent.  L.  J.  112;  This  section  has  changed  the  rule  of 

48  Alb.  L.  J.  887;  People  v.  Fish,  125  the  common  law,  that  a  person  could 

N.  Y.  136;  People  v.  Corey,  148  id.  not  be  convicted  of  larceny  who  was 

76:  12  N.  Y.  C'r.  Rep.  151;  State  v.  absent  at  the  time  of  the  commission 

Shores,  31   W.  Ya.  491;  13  Am.  St.  of  the  offense,  although  he  might  be 

Rep.  886;  State  v.  Mowry,  87  Kans.  an  accessory  before  or  after  the  fact. 

369;  People  v.  Leonardi,   144  N.  Y.  People  v.  Rivello,  89  App.  Div.  455; 

860;  People  v.  Oaynor,  33  App.  Div.  14  N.  Y.  Cr.  Rep.  49. 

102;    People    v.     Martin.     Id.    285;  §  30.    People  v.  Pedro,   19  Misc. 

O'Grady  v.  State,  36  Neb.  326.  Rep.    300;    12  N.    Y.  Cr.   Rep.  499; 

§  24.  See  4  Am.  &  Eng.  Ency.  of  Dever  v  Hagerty,  43  App.  Div.  354. 

Law,  697;  Schouler  Dom.  Rel.  §  60.  §  31.  People  v.  Clark.  8  N.  Y.  Cr. 

§  26.  People  v.   Kennedy,  159  N.  Rep.  197;  People  v.  Trainor,  57  App. 

Y.  846;  People  v.  Constantino,  153 id.  Div.  422;  68  N.  Y.  Supp.  263. 

24;  12  N.  Y.  Cr.  Rep.  839;  Bowe  v.  §  34.  See  People  v.  Kane,   161  N. 

U.  S.,  55  Alb.  L.  J.  266.  Y.  389;  48  App.  Div.  474;  People  v. 

A  defendant  in  a  criminal  case,  who  Gkirdner,  144  N.  Y.   119;   People  v. 

interposes  the  plea  of  self-defense,  is  Meyer,  162  id.  870. 

not  obliged  to  establish  it  by  a  pre-  §  36.  People  v.  Brockett,  85  Hun, 

ponderanco  of  evidence.     The  burden  188;  People  v.  Smith,  78  id.  179. 

is  upon  the  prosecution  throughout  §  40.  People  v.  Sebring,  14  Misc. 

the  trial  to  establish  the  crime  charged  Rep.  40. 

beyond  a  reasonable  doubt,  and    if  §  41.  People  v.  England,  91  Hun, 

upon  the  whole  case,  including  the  152;  People  v.  Lewis,  14  Misc.   Rep. 

testimony  on  behalf  of  the  prosecution  264;  11  N.  Y.  Cr.  Rep.  212;  People  ▼. 

and  on   behalf  of   the  defendant,  a  McKane,    143  N.  Y.  455;    People  ▼. 

reasonable  doubt  of  the  defendant's  Madill,  11  N.  Y.  Cr.  Rep.  186. 

guilt  arises,   the  jury    must  acquit.  §41a.  People  ex  rel.  McShane  v. 

People  V.  Shanley,  49  App.  Div.  66;  Hagen,  48  App.  Div.  204;  affd..  164 

4  N.  Y.  Cr.  Rep.  477.  N.  Y.  570 

§  28.  See  45  Fed.  Rep'r,  857.  §  41j.  People  v.  Gleason,  19  Misc. 

§  29.  People  v.  Bosworth,  64  Hun,  Rep.  511;  12  N.  Y.  Cr.  Rep.  192. 

74;  People  v.  Wiley,  48  St.  Rep'r,  498;  §  41L  People  ex  rel.    McShane  v. 

People  V.  McKane.  80  Hun,  828;  148  Hagen.  48  App.  Div,  804;  affd.,   164 

N.  Y.  455;  People  v.  McLaughlin,  150  N.  Y.  570. 

id.  384;  People  v.  Sebring,  14  Misc.  g  41n,  subd.  4.    Smith  v.  Baboock, 

Rep.  40;  People  v.   Keely,  11   App.  8  App.  Div.  9. 

Div.  496;  People  v,  Peckens,  158  N.  g  41o,  subd.  6.    Van  Ingen  v.  Star 

Y.  576;  12  N.  Y.  Cr.  Rep.  433:  People  Co..  1  App.  Div.  481. 

V.  Winant,  24  Misc.  Rep.  865;  People  §  41  q.  People  v.  Lewis.  14  Misc. 

V.  Fielding,  86  App.  Div.  418;  158  N.  Rep.  266. 

Y.  542;  14  N.  Y.  Cr.  Rep.  44;  Dever  §§  62,  63.  Deyoe  v,  Woodworth, 

V.  Hagerty,  48  App  Div.  854;  People  144  N.  Y.  148. 

V.  Fitzgerald,  156  N.  Y.  257;  18  N.  §  71.  People  v.  Winant,  24  Misc. 

Y.  Cr.  Rep.  86;  People  v.  Smith,  162  Rep.  863. 

N.  Y.  520;  Kellogg  v.  Sowerby.  32  §  72.   People  v.   Willis,  24  Misc. 

Misc.  Rep.  828;  People  v.  Trainor,  68  Rep.  550;  13  N.  Y.  Cr.  Rep.  843. 

N.  Y.  Supp.  268;  57  App.  Div.  422.  §  70.  People  v.  Spencer,  66  Hun.. 
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149;  People  v.  Lewis,  14  Misc.  Rep.  §  166.  MatUr  of  Cortes,  136  U.  8. 

266.  330;  People  v.  King,  19  Misc.  Rep.  99; 

§  86.   People  v.  Sickles,  26  App.  PeopJe  v.  Stock,  21  id.  147;  12  N.  Y. 

Div.  472-,  13  N.  Y.  Cr.  Rep.  138.  Cr.  Rep.  420;  People  v.  Fielding,  36 

§  87.  Westbrook  v.  N.  Y.  Sun,  69  App.  Div.  410;  158  N.  Y.  542;  People 

N.  Y.  Supp.  266:  32  Misc.  Rep.  39.  v.  Klipfel,  160  id.  375;   14  N.  Y.  Cr. 

§  ©4.  People  V.  Peck,  138  N.  Y.  386;  Rep.  169. 

67  Hun,  569,  573.  §  166.  People  v.  Willis,   24  Misc. 

§  96.  People  v.  Williams,  149  N.  Rep.  539;    13  N.  Y.  Cr.  Rep.  348;    14 

Y.  1;  Kranskopf  v.  Tallman.  88  App.  id.  72.  414. 

Div.  275,  280;  People  v.  Collins,  57  §168.     See  24  Abb.  N.  C.  260,  note; 

App.  Div.  259.  People  v.  Snaith.  32  State  Repr,  568; 

§  07.  The  defendant  in  a  criminal  57  Hun.  834;  State  v.  Setter,  57  Conn, 

case  may  show,  before  an  interpreter  461;  14  Am.  St.  Rep.  121;    Calgan  v. 

enters  on  his  duties,  that  the  oath  ad-  Wilson,  127  U.  S.  540;    Drake  v.  Sie- 

ministered  to  him  was  not  in  a  form  bold.  81  Hun,  178;    Davis  v.  Zimnier- 

binding  on  his  conscience,  and  that  man.  91  id.  492;  People  v.  Duke,  19 

there  was  such  a  form.    State  v.  Chyo  Misc.  Rep.  294;  Matthews  v.  Shank- 

Chiagh,  92  Mo.  395.    See  People  v.  land,  25  id.  611;  People  v.  Willis,  158 

Nolte,  19  Misc.  Rep.  675;  12  N  Y.  Cr.  N.  Y.  394;  34  App.  Div.  205;  People 

Rep.  252.  V.  Chandler.  54  id.  111. 

§  100.  People  V.  Williams,  149  N.  In  Casey  v.  Cincinnati,  etc..  Union, 

Y.  1.  45  Fed.  Rep'r,  184,  it  was  held  that  a 

§  108.  People  ex  rel.  Gardiner  v.  combination   or   a   conspiracy   by  a 

Olmstead,  25  Misc.  Rep.  347;  13  N.  trades  union  to  boycott  a  newspaper 

Y.  Cr.  Rep.  406.  lor  refusing  to  unioniae  its  office  is 

§  117.  People  V.  Willis,  14  N.  Y.  unlawful  and  will  be  restrained  by  a 

Cr.  Rep.  414;    34  App.  Div.  205;  158  court  of  equity. 

N.  Y.  392.  In  People  v.  Flack,  125  N.  Y.  324, 

§  120.  Arents  v.  Long  Island  R.  it  was  held:  (1)  A  conspiracy  to  do  an 

Co.,  36  App.  Div.  382;  Meigs  v.  Rob-  act  which  may  be  unlawful,  followed 

erts,  42  id.  300.  by  the  doing  of  such  act,  does  not  con- 

§  130.  Meigs  V.  Roberts,  42  App.  stitute  the  crime  of  conspiracy,  unless 

Div.  300.  the  jury  find  that  the  parties  were 

§  143,  subd.    7.      People   ex   rel.  actuated  by  a  criminal  intent.    (2)  The 

Barnes  v.  Court  of  Sessions,  82  Hun,  question  of  intent  must  always  be  sub- 

260:  reversed,.  147  N.  Y.  290.  mitted  to  the  jury.    (3)  The  defendant 

§  148.  People  v.   Oishei,  20  Misc.  may  testify  as  to  his  intent. 

Rep.  164;  12  N.  Y.  Cr.  Rep.  362.  In  People  v.  Kief,  126  N.  Y.  661, 

g  164.  See    People    v.    Ryall.    58  affirming  58  Hun,  337,  the  court  say: 

Hun,  235;  34  State  Rep'r,  204;    Peo-  "  If  the  guilt  of  one  of  tho  seveml  de- 

ple  V.  Long  Island  R.  Co.,  134  N.  Y.  fendants.  who  are  jointly  indicted  for 

506,   affirming  58  Hun,  412;   People  a  felony,  is  sought  to  be  established  by 

V.  Willis,  34  App.  Div.  305;    158  N.  evidence  showing,  or  tending  to  show, 

Y.  392;   People  v.  Thomas,  32  Misc.  a  conspiracy    between  him  and   the 

Rep.  171.  other  defendants  for  the  commission 

§  166.  People  ex  rel.   Warren  v.  of  the  felonious  act,  evidence  as  to 

Beck,   10  Misc.  Rep.   81;   Matter  of  acts  or  statements  of  the  others  must 

Yanderhoff,  15  id.  435.  be  confined  to  such  as  were  made  or 
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done  at  times  when  the  proofs  in  the  —  Subd.  3.  People  r.  Miles,  143  N. 

case  permit  of  a  belief  that  a  conspir-  Y.  383. 

at-y  existed,  and  when,  therefore,  the  §  184.  People  v.  Hock,  150  N.  Y. 

acts  or  statements  might  have  been  in  291;  People  v.  Martin,  33  App.  D\r. 

furtherance  of  the  common  design.  383. 

Whatevermighthave  been  said  or  done  §188.   People  v.  Maine,  51  App. 

by  the  several  persons  accused  of  con-  Div.  144. 

spiring  to  commit  the  crime  before  the  §  193.  Where  upon  a  trial  of  man- 
time  when,  according  to  the  evidence,  slaughter,  where  it  appears  that  de- 
the  conspiracy  was  formed,  or  subse-  fendant  had  gone  to  the  aid  of  his 
quent  to  the  time  when  the  conspiracy  brother,  who  was  engaged  in  a  light 
terminated  by  the  accomplishment  of  with  the  deceased,  the  ndniii^ion  of 
the  common  purpose,  or  by  abandon-  evidence  duly  objected  to  of  the  acts 
ment,  is  inadmissible  as  evidence  and  declarations  of  his  brother  in  the 
against  the  others."  Sec  11  Am.  St.  absence  of  the  defendant  and  prior  to 
Rep.  219,  note.  the  time  when  he  arrived  at  the  scene 

§  170.  See  People  v.  Barondess,  8  of  the  homicide,  tending  to  sliow  that 

N.  Y.  Cr.  Rep.  377.      Does  not  affect  his  brother  invited  the  fight  and  was 

right  ofemployer  to  maintain  an  action  the    aggressor,    is    reversible    error, 

to  restrain  persons  mentioned  in  this  People  v.  Maine,  166  N.  Y.  50. 

section  from  persuading  his  employees  g  211.  See  People  v.  Camp,  139  N. 

to   leave  his   service.     Reynolds   v.  Y.  87;  People  v.  Hildebrandt,  16  Misc. 

Everett,  67  Hun,  804.  Rep.  196;  Matter  of  Marcean,  32  id. 

§  171.  Reynolds    v.    Everett,    67  217. 

Hun,  804;  People  v.  Sheldon,  139  N.  A  person  is  not  guilty  of  kidnap- 

Y.  251;   People  v.  Brickner,  8  N.  Y.  ping,  under  this  section,  where  he  in- 

Cr.  Rep.  233;  People  v.  Willis,  158  N.  duced  another  to  go  out  of  the  8tat« 

Y.  395;  14  N.  Y.  Cr.  Rep.  72;  84  App.  by  false  promises  that  he  could  obtain 

Div.  255;  14  N.  Y.  Cr.  Rep.  414.  work,  at  a  specified  compensation,  at 

g  178.  Meacham  v.  New  York,  etc. ,  a  distant  place,  although  he  had  reason 

Assn.,  120  N.  Y.  242.  to  believe  that  such  representations 

§  181.   See  People  v.  O'Neil,  109  would  not  prove  true.    People  v.  Pitz- 

N.   Y.   251;   157  id.   595;    People  v.  patrick,  57  Hun,  459;  8N.  Y.Cr.Rep. 

Benham,  160  id.  425,  426;  14  N.  Y.  Cr.  81. 

Rep.  207.  g  217.   As  to  effects  of  pleading 

g  188.  People  v.  Pallister,  138  N.  guilty  of  attempt  to  commit  when  in- 
Y.  601;  People  v.  Barberi,  149  id.  256;  dieted  for  assault  in  the  first  degree. 
People  V.  Feigenbaum,  148  id.  686;  see  People  v.  O'Connell,  85  State  Rep'r, 
12  N.  Y.  Cr.  Rep.  65;  People  v.  Bu  940;  12  N.  Y.  Supp.  477. 
chanan,  145  N.  Y.  1;  People  v.  Qallo,  On  a  prosecution  for  an  attempt  to 
149  id.  116;  People  v.  Hughson,  154  commit  an  assault  with  a  deadly  wea- 
ld. 153;  12  N.  Y.  Cr.  Rep.  485;  People  pon,  it  appeared  that  defendant  met  a 
V.  Thorn,  Id.  236;  People  v.  Scott,  traveler  in  a  road,  and  pointing  a  rifle 
153  N.  Y.  40;  12  N.  Y.  Cr.  Rep.  374;  toward  him.  commanded  him  to  halt. 
People  v.  Sutherland,  Id.  495 ;  154  N.  saying  to  him,  "  Turn  around  quick 
Y.  345;  People  v.  Meyer,  162  id.  869;  or  I  will  blow  your  head  off,"  and 
People  V.  Wise,  163  id.  440;  People  v.  "  If  you  move  another  step  forward  I 
Kennedy,  164  id.  449  ;  People  v.  will  blow  your  head  off."  It  was  not 
Priori,  Id.  459.  shown  that  the  rifle  was  loaded.    HM, 
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that  the  fact  that  the  rifle  was  not  Where    an    indictment   for  a  libel 

loaded  was  a  matter  of  defense,  aod  upon  a  printing  and  publishing  cor- 

the  court  erred  in  ruling,  as  a  matter  porntion    sets   the    publication   forth 

of  law,  that  it  was  not  a  deadly  wea-  verbatim,   the    indictment    need    not 

pon.     State  v.  Herron,  45  Alb.  L.  J.  state  that  the  publication  and  the  acts 

493.  done  thereunder  had  a  tendency  to  in- 

§  218.  42  App.  Div.  617;  6  id.  200;  jure  the  corporation  in  its  business,  aa 

74  Hun,  368;  14  N.  Y.  Cr.  Rep.  144.  that  will    be    presumed.      People  v. 

§219.  See  Matter  of  Bray,  34  State  McLaughlin,   33  Misc.  Rep.  691;  68 

Rep'r,  642;  People  v.  Curren,  2  App.  N.  Y.  Supp.  1108. 

Div.  307.  Where  such  an  indictment  contains 

A  complaint  before  a  village  police  only  a  single  count,  it  is  not  bad  for 
justice  described  the  offense  as  "  ma-  duplicity  in  that  it  charges  that  the 
liciously  and  unlawfully  beating  "  the  libelous  statements  were  contained  in 
complainant  ''by  kicking  him  in  the  a  printed  circular  and  also  in  a  hand- 
head,  body  and  face  without  provoca  bill,  and  particularly  where  it  appears 
tion."  Heldf  that  the  name  given  to  that  only  one  of  these  instruments  was 
the  offense  was  not  material,  and  that  published.  People  v.  McLaughlin,  33 
the  complaint  was  good  and  would  Misc.  Rep.  691;  68  N.  Y.  Supp.  1108. 
support  a  conviction  of  assault  in  the  A  libel  may  be  by  mere  speech,  but 
third  degree.  People  v.  Parker,  69  such  a  form  of  libel  is  not  indictable. 
Hun,  130.  People  v.  Stark,  86  State  Rep'r,  152; 

§  210.  On  the  trial  of  an  individual  59  Hun,  51. 

for  assault  in  the  third  degree  evi-  g  248.  An  indictment  under  this 

dence  of  threats  of  assaults  at  other  section  must  state  the  manner  in  which 

times  than  the  one  in  question,  is  in-  the  publication  was  made.     A  mere 

admissible.    People  v.  Drake,  10  N.  allegation  that  the  libel  specified  was 

Y.  Cr.  Rep.  31.  published  by  defendant  is  not  suffi- 

§220.  People  V.  O'Connell,  60  Hun,  cient.      People    v.    Stark,    35    State 

109.  Rep'r,  156;  59  Hun,  51. 

§  221.  People  ex  rel.  v.  Sager,  13  In  a  criminal  prosecution  for  libel  it 

App.  Div.  136;  12  N.  Y.  Cr.  Rep.  200,  is  error  to  exclude  evidence  on  the 

reversing  17  Misc.  Rep.  712;  People  part  of  the  defendant  tending  to  show 

V.  Stock,  26  App.  Div.  567.  that  no  malicious  intent  existed  on  his 

§  222.  See  28  Alb.  L.  J.  520.  part,  especially  where  the  evidence 

§  228,  subd.  4.  31  Cent.  L.  J.  134;  tends  to  show  a  conspiracy  between 

Boyd  V.  State,  88  Ala.  169;  16  Am.  St.  the  complainant  and  another  to  cause 

Rep.  31;  12  Cr.  L.  Mag.  625;  Moak's  the  publication  with  a  view  to  prose 

Underbill  Torts,  219;  27  Am.  L.  Reg.  cute  the  defendant.     People  v.  Stark, 

(N.  S.)  430.  35  State  Rep'r,  150;  59  Hun,  51. 

§  224.   See  Clark  v,  Anderson,  33  §  244.  People  v.  Sherlock,  166  N. 

State  Rep'r,  866;  Shea  v.  Sun  Pub-  Y.  187. 

lishing  Co.,  14Misc.  Rep.  416.     In  15  g  263.    A    communication  to  the 

Am.  St.  Rep.  333,  will  be  found  a  note  governor  of  the  State  giving  informa^ 

on  newspaper  libel.    See,  also,  McPad-  tiou  for  the  purpose  of  influencing  his 

den  V.  Morning  Journal  Assn.,  28  App.  action  on  a  bill  which  has  passed  the 

Div.  508;  Gallagher  v.  Bryant,  44  id.  Legislature  is  prima  facie  privileged; 

530;   Gray  v.  Brooklyn  Union  Pub.  but  if   the   communication  contains 

Co.,  35  id.  290.  defamatory   matter  and  \&  unneces* 
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Barily  published  to  others,  such  pub-  that  defendant  was  a  strong  man  of 

lication  is  not  privileged.    Woods  v.  mature  years,  engaged  in  conducting 

Wiman,  122  N.  Y.  445,  reversing  47  an  intelligence  office;  the  prosecutrix 

Hun,  364.    See  People  v.  Sherlock,  was  a  girl,  only  little  over  sixteen, 

166  N.  Y.  187.  who  went  to  his  office  to  obtain  em- 

§  264a.  Schoepffin  v.  Coffey,    162  ployment;    that  defendant    suddenly 

K.  Y.  20;  People  v.  Sherlock,  166  id.  assaulted  her  while  they  were  alone 

187.  together  in  his  office;  that  she  strug- 

g  255.  56  Alb.  L.  J.  246;  20  App.  gled  to  get  away  from  the  defendant, 

Div.  206.  and  continually  requested  him  to  re- 

g  250.  See  81  Am.  L.  Reg.  (N.  S.)  lease  her.  and  that  she  did  not  cry  out 

728;  18  Misc.  Rep.  718.  because  she  was  too  frightened  to  do 

§  263.  People  v.  Havnor,   140  N.  so.    Held,  that  the  jury  were  justified 

Y.   202;    Tyrrell  v.   Mayor,   etc!,   84  in  finding  that  she  resisted  to  the  ex- 

App.  Div.  386.  tent  of  her   ability.    See  People  v. 

§  265.  In  People  v.  Moses,  140  N.  Freeman,  25  App.  Div.  588;  People  v. 
Y.  211,  affirming  65  Hun,  161,  defend-  Flaherty,  27  id.  536. 
ant  was  charged  with  fishing  on  Sun-  —  Subd.  5.  The  limitation  on  the 
day  in  a  private  lake  where  he  was  by  age  of  consent,  fixed  by  this  sub- 
permission  of  the  owner;  it  did  not  division,  does  not  apply  to  the  crime 
appear  that  he  created  any  disorder  or  of  seduction  under  promise  of  maf- 
that  he  disturbed  the  peace,  or  that  riage.  People  v.  Nelson,  158  N.  Y. 
his  acts  were  witnessed  by  any  one  90;  12  N.  Y.  Cr.  Rep.  868. 
except  complainant.  Hdd,  properly  —  Subd.  5.  People  v.  Grauer,  12 
convicted.  App.  Div.  464;  People  v.  Dickerson, 

It  is  the  duty  of  police  commissioners  58  id.  202. 

whose  attention  is  called  to  the  matter  §  282.  See  People  v.  Lowenthal,  N. 

to  suppress  Sunday  ball  playing  and  Y.  Gen.  Seas.,  Feb.  28.  1901;  People 

to  arrest  the  players  although  no  war-  v.  Ragone,  54  App.  Div.  498;  67  N.  Y. 

rant  is  issued.    Matter  of  Rupp,  33  Supp.  23.     Upon  the  trial  of  an  indict- 

App.  Div.  468.  ment  for  taking,  harboring  and  receiv- 

Playing  base  ball  on  Sunday  comes  ing  for  the  purpose  of  sexual  inter- 
within  the  definition  of  "sporting"  course  a  female  not  the  wife  of  the 
and  renders  the  persons  engaged  defendant  and  under  sixteen,  it  was 
therein  liable  to  punishment.  State  shown  that  the  female  was  brought 
V.  O'Rourk,  35  Neb.  614;  46  Alb.  L.  by  defendant  from  another  State.  The 
J.  531.  See  Eenney  v.  Martin,  11  prosecution  showed  that  the  defend- 
Misc.  Rep.  651.  ant  had  been  intimate  with  the  female 

§  266.  See  Hennersdorf  v.  State,  8  in  said  State.    Held,  that  such  evi- 

Am.  St.  Rep.  449;  Dougan  v.  State,  dence  was  competent  as  characterizing 

42  Alb.  L.  J.  367;  8  Ry.  &  Corp.  L.  J.  the  relations  existing  between  them 

890.  and  as  bearing  upon  the  purpose  for 

§  267.  People  v.   Havnor,  149  N.  which  defendant  brought  the  female 

Y.  209.  into  this  State.    People.v.  Wah  Lee 

§  271.  Martin  v.  Goldstein,  20  App.  Mon,  37  State  Rep'r,  284. 

DiV.  203.  In  People  v.  Morris,  35  State  Rep'r, 

§  278.    In    People  v.   Connor,   37  942,  it  was    held  that  evidence  that 

State  Rep*r,  23,  the  evidence  showed  the  defendant  when  charged  with  the 
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crime  in  the  presence  of  his  wife  made  A  woman  can  be  seduced  but  once, 

no  denial,  but  seemingly  admitted  it,  under  the  statute  defining  seduction 

is  sufficient  to  corroborate  the  com-  under  promise  of  marriage;  and  the 

plainant's  testimony.  first  voluntarj'  act  of  sexual  intercouree 

§  283.  See  51  State  Rep'r,  299;  21  on  her  part.,  after  she  is  able  to  under- 

N.   Y.   Supp.   136;  74   Hun,   810;  12  stand  its  nature  and  comprehend  its 

App.  Div.  468;  27  id.  549.  enormity,  is  the  only  one  in  which  she 

The  testimony  of  a  female  that  de-  can  participate  as  a  victim.    People  v. 

fendant  had  committed  rape  upon  her  Nelson,  153  N.  Y.  90;  12  N.  Y.  Cr. 

is  not  corroborated  by  evidence  that  Rep.  368. 

defendant  did  not  deny  her  declaration  The  tenn    "chaste   character,"   as 

made  out  of  court,  charging  him  with  used  in  the  statute,  does  not  mean 

the  crime,  when  repeated  to  him  by  a  reputation  for   chastity,    but  means 

witness;  nor  is  his  admission  to  another  actual  personal  virtue,  as  a  moral  and 

witness  that   he  had   **  insulted    the  physical  fact.     People  v.  Nelson,  158 

girl "  corroborative  evidence  when  it  N.  Y.  90;  12  N.  Y.  Cr.  Rep.  868. 

does  not  appear  when,  where  or  how  §  285.  Where  seduction  is  accom; 

the  insult  was  given.    People  v.  Page,  plished  under  promise  of  marriage, 

162  N.  Y.  272;  14  N.  Y.  Cr.  Rep.  517.  arid  the  promise  has  been  kept,   no 

Whether  there  is  any  evidence  of  prosecution  or  conviction  can  be  had 

corroboration  is  a  question  of  law  for  after  the  marriage,  and  the  question 

the  court,  and  it  is  error  to  submit  of  good  faith  on  the  part  of  the  man 

such  question  to  the  jury.    People  v.  in  entering  into  such  marriage,  cannot 

Page,  162  N.  Y.  272.  affect  the  question  of  his  guilt  or  inno- 

On  the  trial  of  an  indictment  for  cence.    People  v.    Gould,   70    Mich, 

rape  the  statement  of  the  complain-  240;  14  Am.  St.  Rep.  498. 

ant  that  the  intercourse  took  place  at  One  who,  under  promise  of  mar- 

a  certain  date  is  not  corroborated  by  riage,   seduces  an  unmarried  woman 

the  testimony  of  a  physician,  that  he  of  previous  chaste   character,  is  not 

examined  the  person  of  the  complain-  entitled  to  be  acquitted  of  his  crime, 

ant  twenty  months  after  such  date  on  proving  his  willingness  to  marry 

and  found  that  she  was  not  then  a  her,  at  all  times  prior  to  the  filing  of 

virgin.      People  v.   Butler,   55  App.  the  information  or  indictment  against 

Div.  861.  him.    She  is  not  compelled  to  condone 

§  284.  People  v.  Van  Alstyne,  144  his  offense  by  marrying  him,  though, 

N.  Y.  361;  People  v.  Duryea,  81  Hun,  if  she  did  so,  he  would  be  freed  from 

890;  People  v.  Orr,  92  id.  199;  People  the  penalty   of  the  law.     People  v. 

V.  Devine,  N.  Y.  Gen.  Sess.,  March,  Hough,  120  Cal.  538;  65  Am.  St.  Rep. 

1901.  201. 

The  consent  essential  to  seduction  Where    illicit  intercourse   between 

may  be  given  by,  and  the  crime  com-  the  prosecutrix  and  the  defendant  in  a 

mitted  against,  a  female  of  any  age,  charge  of  seduction  under  promise  of 

who,   in  the  judgment  of  the    jury,  marriage  began  more  than  two  years 

guided  by  evidence  showing  intelli-  before  the  finding  of  the  indictment, 

gence  and  ability  to  distinguish  right  but  when  she  was  of  sufficient  age  and 

from  wrong,  possessed  the  capacity  to  capacity  to  understand  the  nature  of 

consent.    People  v.  Nelson,  158  N.  Y.  the  act,  the  two  years*  Statute  of  Limi- 

90;  12  N.  Y.  Cr.  Rep.  868.  tations  and  the  requirement  of  "previ- 
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OU8  chaste  character  "  are  not  avoided  §  298.  As  to  arrest  without  a  war- 
by  the  fact  that  at  the  time  of  the  first  rant,  see  People  ex  rel.  James  v. 
intercourse  the  prosecutrix  was  under  Society,  12  N.  Y.  Or.  Rep.  86. 
sixteen  years  of  age  (when  that  was  §  294.  Mere  advice  not  followed  by 
the  age  of  consent  mentioned  in  the  any  action  on  the  part  of  the  woman 
statute  defining  rape)  so  as  to  sustain  based  upon  such  advice  does  not  make 
an  indictment  based  upon  intercourse  out  the  crime  of  abortion.  People  v. 
had  after  she  became  sixteen  years  of  Phelps,  133  N.  Y.  267,  affirming  61 
age  and  within  two  years  of  the  find-  Hun,  115. 

ing  of  the  indictment.    People  v.  Nel-  —  Sub<l.  1.  People  v.  O'Neil.  69  N. 

son,  158  N.  Y.  90;  12  N.  Y.  Cr.  Rep.  Y.  Supp.  617. 

868.  §  295.  People  v.  McGonegal,  186 

S  286.  See  State  v.  Reese,  97  »lo.  N.  Y.  62. 

668;  10  Am.  St.  Rep.  849;  People  v.  §298.  Fordham  v.  GouvemeurVil- 

Orr,  92  Hun,  199;  People  v.  Duke,  19  lige,  5  App.  Div.  567. 

Misc.  Rep.  296.  The  validity  of  the  first  marriage 

§   288.    People  ex  rel.  Wagner  v.  must  be  determined  by  the  laws  of  the 

Hagan,  52  App.  Div.  387.  State  where  ii  was  contracted.     Peo- 

§§  290-3.  People  v.  Koenig,  9  App.  pie  v.  Ci-awford,  62  Hun,  160;  10  N. 

Div.  437,  438;  Matter  of  Cohn,  28  Misc.  Y.  Cr.  Rep.  59. 

Rep.  658;  Mutter  of  Knowach,  158  N.  §  299    Karstens   v.    Karstens,   29 

Y.   482;   People    ex   rel.    Horton    v.  App.  Div.  235,  note. 

Fuller,  41  App.  Div.  406.  §  302.  A  single  act  of  sexual  inter- 

§  291.  People  v.  Giles,  152  N.  Y.  course  between    persons    related  by 

136;  People  ex  rel.  Plot  v.  Poley,  17  blood  or  afllnity  within  the  degree 

Misc.  Rep.  163;  People  ex  rel.  Cronin  prohibited  by  statute  constitutes  incest, 

v.   Carpenter,   25  id.  341;  People   ex  State  v.  Brown,  47  Ohio  St.   102;   21 

rel.   .Tames    v.   New  York    Society.  Am.  St.  Rep.  790. 

etc.,  12  N.  Y.   Cr.  Rep.  86;  Matter  of  §  316.  People  v.  Webster,  86  Hun, 

Braffett,  27  Misc.  Rep.  329;  Matter  of  70,  74;  Peopleex  rel.  v.  Police  Comrs., 

Cohen,. -28    id.   658;   People    ex  rel.  13  App.  Div.  71. 

Amato  V.  Roman  Catholic,  etc.,  29  id.  §  317.  People  v.  Danihy,  63  Hun, 

466;   People  ex  rel.   Aikins  v.  State  580;  People  v.  Kaufman,  14  App.  Div. 

Industrial  School.  33  id.  398;  People  806;  12  N.  Y.  Cr.  Rep.  263. 

Y.  Hines,  57  App.  Div.  421.  §  322.  People  v.  James,   11  App. 

§  292.  See  People  ex  rel.  Horton  v.  Div.  609;  12  N.  Y.  Cr.  Rep.  196;  Peo- 

Fuller.  41  App.  Div.  406.    Is  not  lim-  pie  ex  rel.   v.   Board  of  Excise,  17 

ited  to  exhibitions  which  offend  against  Misc.   Rep.   100;  Plath  y.   Kline,   18 

public  morals  or  decency  or  endanger  App.  Div.  240. 

life  or  limb,  but  applies  to  all  public  §  323.  A  pool  on  a  horse  race  is  a 

exhibitions  or  shows.    People  v.  Ewer,  lottery  within  the  interdict  of  the  Con 

141  N.  Y.  129,  affirming  8  N.  Y.  Cr.  stitution.    Irvlhg  v.   Britten.   N.  Y. 

Rep.  383;  Ray  v.  Keene,  19  App.  Div.  Com.  Pleas,  49  Alb.  L.  J.  323.   Prtor, 

147.  J.,  said:  "Not  by  principle  only,  but 

Said  section  is  not  violative  of  any  by  authority  as  well,  we  are  sustained 

constitutional  right,  but  is  within  the  in  the  conclusion  that  poolselling  is  a 

police  power  of  the  Legislature.    Peo-  lottery.    In  State  ▼.  Lovdl,  10  Vroom, 

pie  V.  Ewer,  141  N.  Y.  129;  10  N.  Y.  458,  the  point  was  expressly  adjudi- 

Cr.  Rep.  185,  affirming  8  id.  888.  cated  by  a  tribunal  eminent  for  learn- 
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ing  and  ability;  and  at  a  Special  decision  the  courts  have  given  an  effect 
Term  of  our  own  Supreme  Court  the  to  the  law  which  is  opposed  to  the  in- 
same  result  was  reached  by  Mr.  Jus-  tentiou  of  the  Legislature  which  passed 
tice  McLennan  in  an  argument  of  it.  Section  4  of  the  law  provides  for 
convincing  cogency.  Reilly  v.  Gray,  the  suspension  of  sections  351  and  352 
unreported;  see  McLanahan  v.  Mott,  of  the  Penal  Code  during  the  days  on 
73  Hun,  131;  Horner  v.  United  States,  which  racing  is  authorized,  and  also, 
147  U.  S.  449;  United  States  v.  Zeig-  '  that  poolselling  shall  be  confined  to 
ler,  30  Fed.  Rep.  499;  State  v.  Clark,  thetracks  where  the  racing  takes  place 
33  N.  H.  329;  Toilet  v.  Thomas,  L.  and  to  the  days  of  the  races.'  At 
R.,  6  Q.  B.  514;  United  States  v.  Wal-  other  times  and  places  poolselling  shall 
lis,  58  Fed.  Rep.  942."  The  reversal  be  severely  punished.  The  suspended 
of  Reilly  v.  Gray,  cited  by  Judge  sections  of  the  Penal  Code  make  it  a 
PiiYOR.  is  reported  in  28  N.  Y.  Supp.  crime  to  sell  pools,  or  in  any  way  to 
811.  See  People  v.  Jones,  89  Hun,  aid  in  betting,  or  to  race  a  horse  for 
12;  People  ex  rel.  Lawrence  v.  Fallon,  money.  The  only  reasonable  inter- 
162  N.  Y.  12;  12  N.  Y.  Cr.  Rep.  107;  pretation  of  these  provisions  is  that, 
4  App.  Div.  84.  at  the  times  and  places  mentioned, 

§  326.  Matter  of  Dwyer,  14  Misc.  poolselling  is  to  be  lawful.     In  the 

Rep.  204;  People  v.  WolflP,  14  App.  case  before  us,  the  pool  tickets  repre- 

Div.  74;  12  N.  Y.  Cr.  Rep.  80.  sented  a  contract  which  is  good  in  sub- 

§  834.  Goodrich  v.  Houghton,  134  stance,  but  which  the  courts  have  re 

N.  Y.  116;  55  Hun,  526.  fused  to  enforce,  as  being  contrary  to 

g  341.  Gideon  v.  Dwyer,  87  Hun,  law.    The  Legislature  expressly  says 

255.  that  at  certain  times  and  places  such  a 

§  343.  People  ex  rel.   Weaver  v.  contract  shall  no  longer  be  contrary  to 

Van  De  Carr,  150  N.  Y.  443;  People  law.     On  what  ground,  then,  can  the 

ex  rel.  Sturgis  v.  Fallon,  152  N.  Y.  1;  court  refuse  to  enforce  it?    Under  the 

12  N.  Y.  Cr.  Rep.  273.  laws  as  framed,  it  would  seem  that  xk> 

§  344.  See  People    v.   Dewey,   33  other  decision  could  well  have  been 

State  Rep'r,  427;  11  N.  Y.  Supp.  602;  reached."     See  People  v.  Fisher,  17 

People  V.  O'Malley.  52  App.  Div.  46.  N.  Y.  Supp.  162;  People  v.  Cleary,  13 

§  361.  The  act  of  1887.  chapter  479,  Misc.  Rep.  546;  Gideon  v.  Dwyer,  87 

subjecting  to  taxation  associations  en-  Hun,  254;  People  v.  Van  De  Carr,  150 

gaged  in  conducting  horse  races,  and  N.  Y.  489;  People  v.  Fallon,  4  App. 

allowing  such  1  aces  to  take  place  for  a  Div.  77,  152  N.  Y.  1;  li  N.  Y.  Cr. 

period  not  exceeding  thirty  days  in  Rep.  273. 

each  year,  although  it  does  not  ex-  §  362.  Matter  of  Dwyer,  14  Misc. 

pressly    declare    that   poolselling    at  Rep.  208;  87  Hun,  254;  People  ex  rel. 

such  times  and  places  shall  be  legal,  v.  Fallon,  4  App.  Div.  88;  152  N.  Y. 

inf  erentially  shows  the  intention  of  the  12. 

Legislature  to  have  been  to  legalize  §  361.  People  v.  Meyer,  162  N.  Y. 

such    sales.    Brennan    v.     Brighton  361. 

Beach  Racing  Association,  56  Hun,  §363.  See  Rosenheim  v.  Rosenfleld, 

188;    80  State    lup  r,  406.    Of   this  37  Sute  Rep'r,  554;  Barron  v.  Yost, 

decision  the  Harv.  L.  Rev.  vol.  4,  p.  16  Daly,  441;   Matter  of   Randell,   2 

88,  observes:  **  We  cnnnot  agree  with  ('onnolly,  37;  Donlon  v.  English,  89 

some  of  the  dai'y  papers  that  by  this  Hun,  68;  Kennedy  v.  Budd,  5  App. 
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Div.  142;  Sinnott  v.  German  Ameri  Co..  84  id.  415;  Laible  v.  New  York, 

can  Bank,  164  N.  Y.  391.  etc..  R.  Co.,  13  App.  Div.  581. 

§  864.  Bee  Grind  v.   Beraard.  31  §  426.  People  ex  rel.  Gunn  v.  Web- 

Misc.  Rep.  43.  ster,  75  Hun.  280;    Barrett  v.   New 

§  364a.  People  V.  Webster.  17  Misc.  York,  etc..  R.  Co..  157  N.  Y.  667. 

Rep.  410.  §  429.  Sickles  v.  N.  Y.  Ice  Co  .  123 

§  366.  Wagner  v.  Daly.  60  State  N.  Y.  488. 

Rep'r,  841;  67Hun,  483.  §448.   People  v.   Lindenbom.   23 

§878.  People  y.  Hubbard,  10  Misc.  Misc.  Rep.  426;   13  N.  Y.  Cr.   Rep. 

Rep.   1;4;  People  y.   Dunlap,  32  id.  195. 

390.  §  448.  People  v.  Barber,  74  Hun, 

§  888.    People    v.   Rosenberg,   67  386. 

Hun,  60;  Stay  v.  Du  Buis,  74  id.  134;  §  440.  Marshall  v.  City  of  Buffalo, 

People  V.  Nicholson,  25  Misc.  Rep.  50  App.  Div.  153. 

266;  People  ex  rel.  Cisco  v.   School  §  461|  subd.  3.     In  People  v.  Most, 

Board,  161 N.  Y.  598;  People  v.  Wade,  29  Stote  Rep  r.  97;  affirmed.  128  N.  Y. 

13  N.  Y.  Cr.  Rep.  425.  108,  three  witnesses  for  the  people  tea- 

§  884.  People  v.  Wade,   13  N.  Y.  tifled  that  defendant  spoke  at  a  public 

Cr.  Rep.  425.  meeting   of   sympathizers    with    the 

g  884b.  See  People  v.  Hawkins.  85  Chicago  anarchists,  in  which  speech  he 

Hun,  44;  157  N.  Y.  1;  13  N.  Y.  Cr.  denounced  the  prosecuting  attorney 

Rep.  292.  and  judges,  and  urged  his  hearers  to 

§  386.  Flynn  v.  Taylor,  127  N.  Y.  arm  themselves,  and   when  the  day 

598;  People  v.  Kellogg,  67  Hun,  550;  came,  to  resist  and  kill  these  hirelings 

People  V.  Doris,  12  N.  Y.  Cr.  Rep.  of  the   capitalists;   that  they  had  a 

100;  14  App.  Div.  117;  Pitcher  v.  Len-  weapon    a  hundred- fold  worse  than 

non,   16  Misc.   Rep.   610;    People  v.  theirs.     Defendant  and  eleven  others 

Pel  ton.  36  App.  Div.  451;  14  N.  Y.  contradicted  this  version  of  the  speech. 

Cr.   Rep.   64;  Tinker  v.   New  York,  /iTe/d,  that  the  question  was  one  for  the 

etc.,  R.  Co..  157  N.  Y.  318;  Eldert  v.  jury,  and  that  the  testimony  of  the 

Long  Island,   etc.,  R.  Co.,  28  App.  witnesses  for  the  people,  if  true,  was 

Div.  455;  People  ex  rel.   Cocheu  v.  sufficient  to  warrant  a  conviction. 

Dettmer,  26  id.  328.  §  458.  People  v.  Johnson.  22  Misc. 

§  888.  People  v.   Reed,   46  App.  Rep.  150;  12  N.  Y.  Cr.  Rep.  546, 

625;  14  N.  Y.  Cr.  Rep.  326.  §  468.  People  v.  Johnson,  22  Miac. 

§§  896-897.  Reagan  v.  Fosdick,  3  Rep.  150;  12  N.  Y.  Cr.  Rep.  546. 

N   Y.  Ann.  Cas.  382;  19  Misc.  Rep.  §  467.  While  this  section  does  not 

494.  in  terms  make  the  intent  a  material 

§  899.  People  v.  Winant,  24  Misc.  element  to  constitute  the  offense,  an 

Rep.  368.  unlawful  and  criminal  intent  must  be 

§  406.  Suffolk  County  v.  Shaw,  21  alleged  and  proved.    Hewitt  v.  New- 

App.  Div.  150.  burger,  141  N.  Y.  538. 

§  408a.  People  v.   Piat,  19  App.  §  473.    Bannigan    v.    Village    of 

Div.  181.  Nyack,  25  App.  Div.  151. 

§  421.  Vandewater  v.  Railroad  Co.,  §  479.  People  v,  O'Connor,  31  Misc. 

135  N.  Y.  583,  reversing  63  Hun.  186;  Rep.  668. 

Petrie  v.  Railroad  Co.,  49  State  Rep'r,  §  486.  Not  necessary  to  charge  in 

288;  66  Hun.  287;  Phillips  v.  Railroad  the  indictment  or  to  prove  on  the  trial 
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that  the  defendant  set  the  fire  with  in-  the  instruments  could  be  used  inno- 

tent  to  destroy  the  building.    People  cently  in  legitimate  business.    It  is 

V.  Fanshawe,  137  N.  Y.  68;  65  Hun,  not  necessary  that  they  should  be  of 

76.  such  a  character  that  they  are  adapted 

The  provisions  of  this  section  are  not  to  burglary  only, 

qualified  or  affected  by  the  provision  What  is  known  as  a  shoplifter's  bag 

of  section  ^90,  post.    People  v.  Fan-  is  not  an  instrument  designed,  adapted 

shawe,  137  N.  Y.  68;  65  Hun,  70.  and  commonly  used  for  the  commis- 

§  487,  subd.  3.  People  v.  Smith,  87  sion  of  a  larceny  within  this  section. 

App.  Div.  281;  14  N.  Y.  Cr.  Rep.  83;  People  v.  Lyons,  18  Misc.  Rep.  839. 

People  V.  Fitzgerald.  12  id.  524.  §  609.  People  v.  Wiman,  85  Hun, 

§  488.  People  v.  Fanshawe,  66  Hun.  836;  148  N.  Y.  29;  12  N.  Y.  Cr.  Rep. 

85;  137  N.  Y.  68;  Keller  v.  Dean,  57  77. 

App.  Div.  8.  §  610.  Albany  Co.  Savings  Bank  v. 

§  490.  The  intention  of  this  section  McCarthy,  149  N.  Y.  82;  Marden  v. 

is  to  limit  and  qualify  the  provisions  Dorthy,  160  id.  56. 

of  section  488,  defining  arson  in  the  §  611.  People  v.  Tower,  185  N.  Y. 

third  degree.    People   v.  Fanshawe,  457;  People  v.  Adler,  140id.  381;  Peo- 

187  N.  Y.  68;  65  Hun,  85.  pie  v.  Underbill,  75  Hun,  829:  142  N. 

§  498.  People  v.  Bosworth,  64  Hun,  Y.  88;  People  v.  Wiman,  85  Hun,  386; 

77;  People  v.  Lytle,  7  App.  Div.  568;  148  N.  Y.  29;  People  v.  Mershon,  43 

People  V.  Meyer,  162  N.  Y.  369.  App.  Div.  541;  People  v.  Drayton.  41 

§  499.  People  v.  Gartland,  80  App.  id.  42;  14  N.  Y.  Cr.  Rep.  141;  Matter 

Div.  585;  18  N.  Y.  Cr.  Rep.  168.  of  Van  Orden,  82  Misc.  Rep.  215;  65 

§  603.  People  v.  Calvert,  51  State  N.  Y.  Supp.  720. 

Rep'r,  187;  22  N.  Y.  Supp.  220.  §  6ia  People  v.  Drayt^^n,  41  App. 

§  604.  A  fruit  stand  erected  on  a  Div.  42;  14  N.  Y.  Cr.  Rep.  141. 

street  against  a  building,  was  about  §  614.  People  v.  Underbill,  142  N. 

five  feet  in  height  and  length,  and  Y.  38. 

had  a  window  and  a  door.    Held,  that  §  616.  Whitney  v.  Hause,  36  App. 

it  was  a  "  booth  "  within  the  meaning  Div.  420. 

of  this  section.    People  v.  Hagan,  37  §  620.  People  v.  Underbill,  75  Hun, 

State  Repr.  660;  14  N.  Y.  Supp.  238.  829;  142  N.  Y.  38;  Marden  v.  Dorthy, 

§  606.  People  v.  Corcoran,  84  Misc.  160  ii..  56. 

Rep.  332;  69  N.  Y.  Supp.  569.  §  621.  People  v.  Tower,  187  N.  Y. 

§  606.  People  v.  Wilson,  151  N.  Y.  457:  People  v.  Underbill.  142  id.  88;  9 

403;  12  N.  Y.  Cr.  Rep.  116.  N.  Y.  Cr.  Rep.  172;  People  v.  Adler, 

§  608.  People  v.  Thompson,  18  N.  140  N.  Y.  831;  People  v.  Wiman,  9 

Y.  Cr.  Rep.  273;  33  App.  Div.  177;  Misc.  Rep.  441;  85  Hun,  820;  148  N. 

People  V.  Reilly.  49  id.  218;  164  N.  Y.  Y.  29;  Marden  v.  Dorthy,  160  id.  56. 

600.     In  People  v.  Morgan,  85  State  §  626.  State  courts  have  jurisdic- 

Rep'r,  643,  it  was  held  that  where  the  tion  of  offenses  against  the  Federal 

instruments  found  on  a    person  are  currency.     Stewart  v.  Jessup.  51  Ind. 

adapted    to    the    commission  of  the  411;  19  Am.  Rep.  738 

crime  of  burglary,  and  the  circum-  §  627.  People  v.  Albow,  140  N.  Y. 

stances  Justify  a  finding  of  an  intent  130. 

to  use  them  to  commit  the  crime,  the  §  628.  See    9  Am.   St.   Rep.   241; 

case  is  one  within  this  section,  even  if  People  v.  Rice,  35  State  Rep'r,  185; 
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Cocheron  v.  State,  86  Ala.  64:  11  Am.  been  wrongfully  appropriated  by  the 
dt.  Rpp.  18;  Matter  of  McFarland,  59  defendant  were  claimed  by  her  to  have 
Hun,  806;  People  v.  Sherman,  6  N.  Y.  been  purchased  out  of  the  funds  of  a 
Bupp.  782;  People  v.  Evans,  69  Hun,  ]>artnersliip  existing  between  her  and 
S522;  People  v.  lAurencc,  137  N.  Y.  the  claimant),  to  allow  the  People  to 
518;  People  v.  Sherman,  138  id.  349;  put  in  evidence,  over  the  objection  of 
People  V.  Qottschalk,  66  Hun,  C7;  the  defendant,  the  judgment  roll  in 
People  V.  Bosworth,  64  id.  77;  People  an  action  brought  by  the  defendant 
V.  Pscherhofer,  Id.  484;  People  v.  against  the  complainant  for  the  pur- 
Smith,  86  id.  488;  People  v.  Hurlburt,  pose  of  an  accounting  and  of  dissolv- 
92  id.  46;  People  v.  Hughes,  91  id.  ing  the  partnership,  which  judgment 
864;  People  v.  Wells.  89  id.  96;  Peo-  decided  that  there  never  had  been  a 
pie  V.  Sherman,  .ON.  Y.  Cr.  Rep.  53;  partnership  between  the  complainant 
People  V.  Dorthy,  20  App.  Div.  809;  and  the  defendant.  People  v.  Leland, 
People  V.  Lovejoy,  37  id.  55;  People  78  Hun,  162. 

V.  Gaynor,  33  id.  102;  Moss  v.  Cohen,  §  629.  Sieling  v.    Clark,  18  Misc 

158  N.  Y.  240;  People  v.  Hazard.  28  Rep.  565. 

App.  Div  804;  George  v.  Johnson,  25  §  630.  People  v.   Pscherhofer,   64 

id.  127;  People  v.  Hendrickson,  12  N.  Hun,  484;  People  v.  Moran,  48  App. 

Y.  Cr.  Rep.  821;  People  v.  Moran,  43  Div.  155. 

App.  Div.  155;  People  v.  Livingston,  §  531.  People  v.  Lytle,  7  App.  Div. 

47  id.  284;  People  v.  Mitchell.  49  id.  568. 

581;  14  N.  Y.  Cr  Rep.  539;  Matter  of  §  634.  People    v.   Kerns,   7  App. 

Dempsey,  33  Misc.  Rep.  179;  People  Div.  539. 

V.  Lammerts,  164  N.  Y.  142.  §  646.  People  v.  Peckens,  153  N. 

In  Reg.  V.  Ashwell,  15  C-x  Cr.  Cas.  Y.  591. 

1;  37  Eng.  Rep.  767;  7  Crim.  L.  Mag.  §  550.  People  v.  Connor,  141  N.  Y. 

485;  16  Q.  B.  Div.  190;  33  Alb.  L.  J.  588;  People  v.  Schooley,  149  id.  99;  12 

68,  the  prisoner  asked  one  K.  to  lend  N.  Y.  Cr.  Rep.  20;  People  v.  McClure, 

him  a  shilling,  and  K.  gave  him- what  148  N.  Y.  95;  People  v.  Eems,  7  App. 

he   supposed    to    be  a  shilling,  but  Div.  539;  People  v.  Lytle,  Id.  568;  12 

which  was  in  fact  a  sovereign.    The  N.  Y.  Cr.  Rep.  20;  People  v.  Wilson, 

prisoner  changed  the  sovereign,  kept  151  N.  Y.  403;  12  N.  Y.  Cr.  Rep.  116; 

the  change,  and  when  told  by  K.  of  People   v.   Ray,   86  App.   Div.  390; 

the  mistake,  denied  the  receipt  of  the  People  v.  Fletcher,  44  id.  199;  People 

sovereign,   but    afterwards   admitted  v.  Hartwell.  166  N.  Y.  861. 

that  he  had   the   sovereign  and  had  §  552.  People  v.  Barondess,  133  N. 

spent  half  the  money.     Held,  larceny.  Y.  640;  61  Hun,  571;  8N.  Y.  Cr.  Rep. 

When  a  note  is  only  effective  in  case  284;  People  v.  Gardner,  78  Hun,  68; 

a  title  to  land  is  accepted  which  the  144  N.  Y.  119. 

payee  was  not  bound  to  give,  nor  the  §  554.  People  v.  Hughes,  187  N. 

maker  to  take,  it  is  not  the  subject  of  Y.  29. 

larceny.    People  v.  Hall,  74  Hun  96.  §  558.  People  v.  Eichler.  75  Hun,  26. 

It  is  an  error  which  calls  for  the  re-  §  662.  Hodecker  v.  Stickler,  20  App. 

Tarsal  of  a   judgment  of  conviction  Div.  245;  People  v.   Helmer,  154  N. 

rendered   upon  the  trial  of  a  person  Y.  596;  12  N.  Y.  Cr.  Rep,  134. 

under    an    indictment    for     larceny  §  571.  People  v.  Durante.  19  App. 

(where  the  articles  alleged   to  have  Div.  292;  12  N.  Y.  Cr.  Rep.  818. 
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§  577b.  Madden  v.  Underwriting  —  Subd.  9.  People  v.  Upton,  29 
Pub.  Co.,  10  Misc.  Rep.  28.  Stale   Rep'r,    777;    9   N.   Y.   Supp. 

§  577d.  Gough  v.  Davis,  24  Misc.    684. 
Rep.  246.  —  Subd    11.    See   Highway    Law, 

§679.  People  v.  Spiegel,  75  Hun,  §165.  Mullen  v.  Village  of  Glens  Falls. 
162;  People  v.  Vaughan,  19  Misc.  Rep.  11  App.  Div.  279;  Mason  v.  West,  31 
298;  11  K  Y.  Cr.  P^p.  388.  Misc.  Rep.  587. 

§  586.  Shaffer  r.  Martin,  25  App.  —Subd.  15.  People  v.  McLaughlin, 
Div.  508.  57  App.  Div.  454. 

§  592.  People  v.  Helmer,  154  N.  §  646.  People  v.  Upton,  29  State 
Y.  596;  13  N.  Y.  Cr.  Rep.  1.  Rep'r,  777. 

§§  615,  616.  People  ex  rel.  Tyroler  §  652.  Fisher  v.  Village  of  Cam- 
V.  Warden,  157  N.  Y.  116;  68  Am.  St.  bridge,  133  N.  Y.  527;  Lechner  v.  Vil- 
Rep.  763,  rev'g  26  App.  Div.  281.  lage  of  Newark,  19  Misc.   Rep.  454; 

§  618.  People  ex  rel.  Tyroler  v.  People  v.  Meyer,  26  id.  118;  14  N.  Y. 
Warden,  26  App.  Div.  231.  Cr.  Rep.  57;  Fuller  v.  Redding,   16 

§  629.  First  Nat.  Bank  v.  Dean,  17   Misc.  Rep.  636. 
N.  Y.  Supp.  376.  §  644.  See  People  v.   Christy,   65 

§  633.  Burnham  v.  Cape  Vincent  Hun,  350;  Hewitt  v.  Newburger,  141 
Seed  Co.,  142  N.  Y.  169;  First  Nat.  N.  Y.  538;  Prignitz  v.  McTiernan,  18 
Bank  v.  New  York,  etc..  85  Hun,  165.    Misc.  Rep.  652;  People  v.  Knatt,  156 

§  637.  People  v.  Fanshawe,  187  N.    N.  Y.  302;  13  N  Y.  Cr  Rep.  102. 
Y.  75.  In  People  v.  Kane,  142  N.  Y.  366, 

§  639.  See  Hewitt  v.  Newburger,  these  facts  appeared:  D.  unlawfully 
141  N.  Y.  538.  In  this  section  the  placed  a  boat  upon  a  pond  owned  by 
word  "  willfully  "  means  not  simply  a  K. ;  he  refused  to  remove  it  when  re- 
voluntary  and  intentional  act,  which  is  quired  to  do  so  by  K.,  and  several 
in  fact  wrongful,  but  one  done  with  a  times,  when  the  latter  took  it  out  of 
wrongful  purpose  with  a  design  to  in-  the  water,  he  replaced  it,  and  finally 
jure  another,  or  from  mere  wantonness  chained  it  to  a  tree  to  prevent  further 
or  lawlessness.  Wass  v.  Stephens,  128  removal.  Defendants,  acting  under 
N.  Y.  123.  instructions  of  K.  to  protect  his  pos- 

§  640,  subd.  8.  Proof  that  defend-  session  from  the  trespass  for  which  the 
ant  dragged  his  rakes  foralongdis-  boat  was  brought  to  the  pond  and  used, 
tance  over  ground  which  had  been  and  acting  under  advice  of  counsel, 
planted  with  oysters,  and  that  such  openly  and  without  concealment  took 
act  must  necessarily  disturb  them,  is  the  boat  from  the  water  and  broke  it 
sufiQcient  to  warrant  a  conviction;* it  up.  Hdd,  that  the  evidence  did  not 
is  not  necessary  that  any  of  the  wit-  warrant  a  verdict  against  defendants, 
nesses  should  have  seen  an  oyster  dis-  and  the  denial  of  a  motion  to  set  aside 
turbed.  People  v.  Decker,  82  State  such  a  verdict  was  error;  that  the  de- 
Rep'r,  956;  10  N.  Y.  Supp.  676.  struction  of  the  boat,  the  instrument 

The  admission  of  the  evidence  of  with  which  a  persistent,  repeated  and 
expert  witnesses  that  i-akes  rigged  in  defiant  trespass  had  been  perpetrated, 
the  manner  defendant's  were  would  was  justifiable, 
disturb  oysters,  is  not  prejudical  to  There  must  be  proved  an  unlawful 
defendant,  where  he  admits  that  his  as  well  as  a  willful  destruction  of 
rakes  would  go  to  the  bottom  and  dis-  property.  People  v.  Kane,  131  N.  Y. 
turb  oysters  if  any  were  there.    Id.       Ill, 
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§  664a.  Lechner  v.  Village  of  New-  §  702.  People  y.  Hughes,  137  N. 

ark,  19  Misc.  Rep.  456.  Y.  29. 

§  666.  People  v.  Theobald,  92  Hun,  §  704.  People  y.  Hughes,  187  N. 

183.  Y.  29;  People  ex  rel.  Gatcly  y.  Sage, 

§  666.  Sahr  v.  SchoUe,  89  Hun,  48.  17  Misc.  Rep.  718;  reyersed,  18  App. 

§  660.  People  v.  Knatt,  156  N.  Y.  Diy.  136. 

302;  13  N.  Y.  Cr.  Rep.  92.  §  710.  People  y.  Hawker,  14  App. 

§668.  Fox  y.  Mohawk,  etc..  So  Diy.  191;   People  y.  Dorthy,  20  id. 

ciety.    20  Misc.   Rep.  467;   25   App.  318. 

Div.  30.  §  713.  People  ex  rel.  Cronin  y.  Car- 

§  672.  People  y.   King,  12  N.  Y.  penter,  25  Misc.  Rep.  341. 

Cr.  Rep.  240;  19  Misc.  Rep.  98;  Peo-  §  714.  People  y.  Bosworth,  64  Hun, 

pie  y.  Stock.  21  id.  147;  12  N.  Y.  Cr.  80;  People  y.  Sebring,  14  Misc.  Rep. 

Rep.  420;   People  y.  Coombs,  158  N.  33;  People  y.    Ledwon,    15  id.    285; 

Y.  533;  14  N.  Y.  Cr.  Rep.  17;  People  People  y.  Sullivan,  34  App.  Diy.  547; 

V.  Klipfel,  160  N.  Y.  376.  13  N.    Y.  Cr.    Rep.  880;    Irwin   y. 

§676.    Reynolds    y.    Everett,    67  Metropolitan  St.  Ry.  Co.,    25   Misc. 

Hun,  304.  Rep.  193. 

§  677.  People  y.  Christy,  66  Hun.  §  716.  People  y.  Wood.  126  N.  Y. 

350.  249;  People  y.  Lewis,  16  N.  Y.  Supp. 

§  682.  People  y.  Clark,  8  N.  Y.  Cr.  881;  People  y.  Bosworth,  64  Hun.  80; 

Rep.  107.  Dill  v.  People,  19  Colo.  469;  41  Am. 

§  686.  People  y.  Qaidner,  73  Hun,  St.  Rep.  261. 

68.  §  718,  subd.  8.  People  y.  Stark,  86 

§  686,  subd.  2.    People  y.  O'Con-  Stote  Rep'r,  154;  Anderson  y.  How, 

nell,  60  Hun,  109.  116  N.  Y.  341;  People  y.  Camp,  51 

§  688.  People  y.  Bosworth.  64  Hun,  State  Rep'r,  34;  66  Hun,  585. 

80;  Matter  of  Kenny,  23  Misc.  Rep.  —  Subd.  15.  People  y.  Chiisty.  6Q 

13;  People  y.  Sickles,  156  N.  Y.  541;  Hun,  351;  8  N.  Y.  Cr.  Rep.  488;  Peo- 

13  N.  Y.    Cr.   Rep.  277;   People  y.  pie  y.  Lovejoy,  87  App.  Diy.  55. 

Reilly,  14  id.  458;  49  App.  Diy.  222;  §  710.  People  y.  England,  91  Hun, 

afifd.,  164  N.  Y.  218.  152. 

§  600.  See  43  L.  R.  A.  94;  34  id.  §  720.  Reynolds  y.Everet,  67  Hun, 
898;  16  id.  256;  27  Misc.  Rep.  19;  18   305. 

N.  Y.  Cr.  Rep.  429.  §  726.   People  ex  rel.  ShorteU   v. 

8  608.    People   ex    rel.    Olcott   y.  Markell,  20  Misc.  Rep.  154. 

House  of  Refuge,  22  App.  Div.  254.  §  726.  People  v.  Moran,  128  N.  Y. 

§  700.    People  ex    rel.   Duntz    v.  254;  8  N.  Y.  Cr.  Rep.  106. 

Coon,  51  State  Rep'r,  344;  67  Hun,  §  728.  People  y.  Koenig,  9  App. 

525.  Diy.  488. 


L 


INDEX  TO  PENAL  CODE. 


A. 

Abandonment.  Section. 

of  disabled  animal 056 

of  child  under  six 287 

Abduction. 

of  person  out  of  this  state Subd.  4,  16 

for  purposes  of  secreting  another 211 

for  purposes  of  secreting  child  under  twelve 311 

defined 282 

object  of  statute 282 

meaning  of  "taking" 282 

mere  seduction  not  a  "taking " 282 

need  not  use  force 282 

nor  practice  fraud  or  deception 282 

persuasion  or  inducement 282 

abductor  bound  to  know  girl's  age   282 

consent  of  girl  immaterial. 282 

prosecutor  cannot  show  that  other  girls  visited  abductor's  room 282 

dressing  girl  in  short  clothes  and  braiding  her  hair  for  inspection  by 

jury,  error 282 

actual  chastity  must  be  shown 282 

female  may  testify  that  she  was  unmarried 282 

prosecutrix  may  state  why  went  to  house    283 

no  conviction  on  uncorroborated  testimony  of  female  abducted 288 

extent  of  corroboration 283 

whether  corroborated,  for  jury 283 

Abetting. 

in  commission  of  crime 16 

in  commission  of  misdemeanor 682 

See  Aiding  and  Abetting. 

Abortion. 

by  consent  of  mother  before  "  quickening"  no  crime  at  common  law,  190 

degree  of  crime 190,  191 

when  manslaughter  in  second  degree 194 

defined 294 

woman  not  an  accomplice 294 

dying  declarations  of  woman  inadmissible 294 

medical  expert  cannot  ^ive  opinion  founded  partly  on  such  statement,  294 

death  resulting  in  anotuer  county 294 

killing  child  in  attempting  miscarriage 295 

selling  drugs,  etc.,  to  produce  miscarriage 297,  318 

A0CB88ORIB8. 

definition 30,  31 

where  tried 32 

punishment  of 32,  83,  682 

effect  of  pardon  of  principal 32 

Accidental. 

homicide 208 


> 


394  Index  to  Penal  Code. 

Account  .  Seetion 

public  officer  falsifying 470 

ttklBiiyinfr  entries  in  bm>kB  of,  effect  of 614,  615 

bank  officer  overdrawing 60O 

bank  officer  keeping  fraudulent 603 

fraudulent  account  presented  to  public  officer 672 

falsification  of,  by  public  officer,  felony 470 

false  entries  on  l>ook8  of,  forgery 514,  615 

officers  of  corporation  overdrawing  and  keeping  false 600,  602 

presentation  of  fraudulent,  to  public  officers,  felony 672 

AOKNOWLBDOMKNT . 

conveyance  not  to  be  recorded  without 164 

false  certification  of. 610 

effect  of  forging  certificate  of 589 

recording  conveyance  without,  misdemeanor. 164 

forging  certificate  of 699 

falsely  certifying,  by  officer 610 

Act  or  Omission. 

effect  of 2 

constituting  a  crime 3 

justifiable 26 

prohibited  acts 165 

wrongful,  how  punished 675 

committed  out  of  state,  bow  punishable 16,  676 

punishable  in  different  ways 677 

omission  to  perform 684 

punishable  under  foreign  law 678 

contempt  of  court 680 

Action,  Civil. 

institution  of  without  consent 168 

conspiracv  to  falsely  Institute  or  maintain 168 

person  injured  by  convict  may  bring,  to  ascertain  damages,  when. . . .  717 

Action,  Criminal. 

conspiracy  to  institute 168 

ADCrOURNMENT. 

forcibly  compelling  legislature  to  adjourn 61 

malicious,  of  dvil  action  to  holy  day 371 

Administrator  and  Executor. 

conversion  of  trust  funds 541 

punishable  by  fine 542 

fine,  how  disposed  of 542 

remission  of  fine  of 542 

Adulteration. 

of  food,  etc.,  for  sale,  etc 407,  407a,  406 

Adverse  Possession.    See  Possession. 

Advertising. 

sale  of  obscene  literature 317,  818 

lotteries,  how  punished 327,  886 

sale  of  counterfeit  money 527 

Affirmation. 

false,  effect  of 96 

included  in  term  "oath" 97 

Affixing. 

trade-mark 867 

advertisements  without  consent  of  owner  to  real  property 648 

Age.    (See  Child.) 


Index  to  Penal  Code.  395 

Agent.  Section. 

embezzlement  by 52!$ 

of  society  for  prevention  of  cruelty  to  animals,  powers  and  duties  of.  66^ 
carrying  on  or  conducting  business  as 868a 

Agricultukal  Law. 

Tiolations  of 408a 

Aiding  and  Abbtting. 

crime  from  without  the  state ....     16 

person  aiding  iu  commisttiun  of  crime  is  a  principal 29 

commission  of  suicide ,  effect  of 175 

attempt  to  commit  suicide,  how  punished 176 

forcible  entry,  etc 466 

misdemeanor,  character  of  offense 81»  688 

estcape  oX*  prinuucr y7  ^     yy 

Air  Gun. 

discharging  in  public  place 46^ 

Aluanacs. 

aa  evidence 500 

Altbration. 

of  written  evidence,  malicious 107-110 

of  bill  or  resolution  of  legislature 64,     65 

of  books  of  account,  etc 511,  614,  516 

Ambassadors. 

how  punished 27 

their  messengers,  families  and  servants,  how  punished 27 

Ahbulancb. 

used  for  transportation  of  sick,  obstructing  passage  of 482 

Amusements. 

right  of  all  to  attend.   388 

dangerous 427 

AN.SSTHBTIC.     See  Narcotics. 

Animals. 

racing  near  court 147 

causing  death 195,  196 

used  in  racing  for  wager 852, 

obstructinff  ambulance  for 432 

killing  of, In  cemeteries,  parks,  etc.,  how  punished 640 

driving  dangerous,  on  highways 640 

driving  upon  sidewalk 652 

cruelty  to,  defined  and  punished 655,  669 

term  defined 669 

false  pedigree  of 566a 

See  Cruelty  to  Animals. 

Apartments.      See  Burglary. 

Apothecary. 

improper  labeling  of  drugs,  etc ^1 

selling  poison,  without  recording  name,  etc 402 

refusing  to  exhibit  record  by 408 

selling  |K>isou  without  label  and  how  punished 404 

may  prepare  prescriptions,  when •  •  405 

adulteration  of  drugs,  etc,  effect  of •  407 

disposing  of  adulterated  drugs 408 

Appi.iasces. 

injury  of  life-saving 674g 

Appointmknt. 

procured  by  bribery 55 

of  special  officers  to  make  arrests 119 

Apprentices. 

lawful  correction  allowed 223 

under  this  Code 724 

Armed  and  DisorrsKD  Men. 

unlawful  assembling  of 462 


696  Index  to  Penal  Cobs. 

ABBB8T.  Section. 

appointmeDt  of  special  officer  to  make ••• • 119 

delay  in  bringing  prisoner  before  magistrate  after. •••••.••••• 118 

conspiracy,  to  procure..   108 

breach  of  peace  on  Sunday • 968 

of  dead  body 9U 

of  persons  about  to  engage  in  prize  fight,  when  allowed 468 

unlawful  and  malicious « 566 

See  Haleas  Corpus. 

Arsenal. 

ofiFeusefl  relating  to 484 

Arson. 

afirreement  to  commit 171 

killing  of  person  in  committing 18!>1 

first  degree  defined 486 

second  degree  defined 48r 

third  degree  defined 488 

punishment  of 489 

first  degree 489 

second  degree 489 

third  degree 489 

must  be  intent  to  destroy  building ^0 

contiguous  and  adjacent  buildings  defined 491 

••night-time"  defined 493 

"building''  defined 498 

**  inhabited  building  "  defined 494 

ownership  of  building 495 

of  vessel  or  cargo 575 

of  property  insured 578 

setting  fire  to  growing  crops,  etc 687 

Art. 

willful  injury  to  work  of 647 

Article  of  Merchandise. 

definition  of 366 

Artifice. 

obtaining  entrance  to  building  by,  is  "  breaking.*' 489 

Abbault. 

defendant  indicted  for  maiming  can  be  convicted  of,  when 810 

in  first  degree,  defined 217 

In  second  degree 218 

in  third  degree, 210 

in  first  degree,  how  punished 220 

in  second  degree.  ., 221 

in  third  degree 222 

justifiable,  when 223 

by  public  officer 22:< 

on  officer 291 

arresting  felon   228 

in  defense  of  person  or  property 223 

defined  with  intent  to  kill 217,  219 

intent  inferred  from  circumstances 217 

assault  on  others 217 

defendant  may  testify,  had  no  angry  feelings 217 

with  •'  dangerous "  or  **  deadly  "  weapons 217 

charge  of  court 217 

pointing  loaded  or  unloaded  weapons 217 

on  A.  killed  B.  is  an  assault  on  B.  with  intent  to  kill 217 

when  one  receives  bodly  harm • 818 

striking  on  head  with  pistol 218 

husband  with  gonorrhoea  infected  Wife,  not 218 

what  sufficient  to  sustain  conviction 218 

with  intent  to  rape JJ8 

when  intent  specified  should  be  alleged •  •  •  218 


Index  to  Penal  Code.  397 

Amault  —  Continued.  Section . 

slightest  touching 219 

pointing  cane,  not 319 

eeizing  reins  of  horse 219 

^  striking  horse  when  another  driving .....••  219 

:  indecent,  on  yoang  girls  need  not  show  resisted    219 

•  assent  of  child,  no  defense 219 

peace  officer  may  use  force  to  arrest 228 

!  may  repel  force 228 

^  one  assailed  may  defend  himself 228 

one  may  protect  his  property 228 

parent's  right  to  restrain  child 228 

teacher's  right  to  punish  scholar 228 

ejecting  passenger  from  train  who  refuses  to  pay  fare 228 

ikBBBVBLAOE. 

peaceful,  of  tradesmen,  mechanics,  etc.,  to  fix  wages. . ; 170 


or  meeting,  disturbance  of 448 

definition  of  unlawful 451 

ASBBSSMENT. 

false  statement  in  relation  to 485 


bribery  of , 71 

aceeptmg  bribe 74 

corruptly  influencing 75 

Assignation. 

keeping  bouse  of,  how  punished 822 

AflSiGNXKNT.      See  Fraudulent  Conveyance. 

Asylum. 

keeping  private  insane 445 

Attachment.      See  Dead  Body. 

Attempt. 

definition  of  criminal ...•• 84 

solicitations  to  commit  crime 84 

to  pick  pocket,  must  show  there  was  property  in  pocket .    84 

to  have  connection  with  a  duck 84 

plea^of  self-defense  admits  highest  grade  of  crime  charged  and  cannot 

convict  of  an  attempt 85 

conviction  for  crime  or  attempt  may  be  had 85 

when  conviction  for  attempt  is  barred :    85 

to  influence  legislative  proceedings 61,    68 

toescape  from  prison 86 

at  extortion 560 

to  commit  felony 688 

punishment  of 686,  687 

to  commit  fraud  in  use  of  voting  machine 41k 

Attoknet-Qeneral. 

when  he  may  allow  his  name  to  be  used 150 

Attorneys  and  Counselorp. 

violatingflectlonB73,74,  Code  Civ.  Pro 186 

punishment  of 189 

when  may  receive  claims 140 

deceiving  court  or  party , . .  148 

willfully  delaying  client's  suit i 148 

allowing  use  of  name  by  others « . .  149 

embezzlement  by • 528 

opposing  prosecution  carried  on  by  partner 670 

for  prosecution,  afterwards  aiding  defense 670 

may  defend  themselves  always 671 


898  Index  to  Penal  Code. 

Attornbts  and  Counselors  —  Continued.  Section. 

.sending  threatening  letter  to  grand  jurj 1237 

levying  demands  for  suit V66 

Auctioneer  and  Auctions. 

forfeits  license  by  selling,  etc. ,  at  mock  auction ...  674 

Audit. 

false,  of  claims  by  public  officer 165 

receipt  of  money  for 166 

what  amounts  to  conversion  on 167 

presenting  false  claim  for 673 

B. 

Baooaob  Car. 

passenger  coach  to  be  placed  oehind 422 

Bailee. 

of  property 588 

selling,  secreting,  etc 572 

of  property,  may  lease  or  lend,  when 573 

Bank  Notes. 

forgery  of 509,  511 

sale  or  hypothecation  of • 597 

illegal  issue  of 598 

Banking  Corporations. 

bogus,  issuing  evidences  of  debt 568 

general  laws  relating  thereto 595-601 

Bar. 

acquittal  for  crime  consisting  of  degrees,  etc.,  when 36 

giving  testimony  on  trial  for  bribery 79 

prosecution  for  seduction  barred  by  marriage 285 

act  made  criminal  by  different  provisions,  how  barred 677 

Babratrt. 

definition  of 182 

character  of  offense 183 

proof  required  to  convict  of 184 

when  defendant  is  party  in  interest  or  on  record 185 

Bastard. 

concealing  still-birth  of 698 

laws  relating  to,  unchanged 724 

Bathing. 

regulations  regarding ; 427 

Bawdt-House. 

keeping  or  leasing 822 

misdemeanor  at  common  law 822 

gist  of  offense 822 

common  law  remedy  not  abolished 822 

house  of  assignation  is,  tliough  no  prostitutes  live  there 822 

agent  renting  may  be  indicted  as  keeper 822 

evidence  of  general  reputation  of  house  incompetent 822 

contra  in  Minnesota 822 

though  nuisance,  may  not  be  destroyed • .  822 

See  Disorderlj-House. 

Bbacon. 

malicious  injury  to 689 

Bicycle. 

driving  outside  path  or  wheelway 652 

regulation  of  races 888a 


Index  to  Penal  Code.  399 

Bigamy.  Section. 

defined;  punishment 29^ 

exceptions  to  last  section 299 

marrying  again  in  the  state  after  decree  of  divorce  against 298 

second  marriage  must  take  place  in  this  state 298 

no  defense  that  second  marriage  between  incompetent  parties 298 

nor  that  believed  writing  was  equivalent  to  divorce 298 

first  marriage  must  be  pr6ved 298 

proof  of  first  marriage 298 

second  wife  incompetent  witness  until  first  marriage  proved 298 

defendant  must  have  believed  wife  not  living 299 

reason  to  believe  alive,  though  absent  length  of  time  required  by 

statute ^9 

bona  fide  belief  in  death  of  wife  or  husband  at  time  of  second  marriage 

is  good  defense 299 

no  defense  that  subsequent  to  second  marriage,  first  had  been  duly 

dissolved 299 

invalid  divorce  granted  in  another  state  no  defense 299 

indictment  for,  where  found 800 

trial,  where  had , 3()q 

punishment  of  consort !..!.!!.!  301 

Bill  of  Lading. 

destruction  of 373 

of  wrecked  property 437 

false  delivery  of,  to  canal  collector. 476 

making  false,  with  intent  to  defraud 577 

issuing  fictitious,  efifect 628 

erroneous,  issued  in  good  faith,  excepted 680 

duplicate  receipts,' how  marked ' 681 

selline  propeily  included  in,  unlawful 632 

cancellation  of,  required 633,  684 

failure  to  issue 634a 

Billy. 

manufacture,  sale  and  use  of 409-41d 

Birds. 

killing,  wounding,  trapping,  fighting,  etc. 640,  664,  665 

Blackmail. 

defined,  how  punished 558 

synonymous  with  extortion 558 

may  be  committed  by  sending  a  letter,  conveying  threat. 558 

written  threats 559 

attempts  to  extort  money  or  propertv  by  verbal  throats 560 

unlawful  threat  referring  to  act  of  third  person 561 

See  Extortion. 

Body  Stealing. 

how  defined  and  punished •••• 811-318 

Bond. 

in  libel  cases,  how  given •••.••••• 249 

Books  and  Papers. 

liability  of  editors 246 

in  public  library. 648 

of  public  officer,  rights  of  his  successor. 57 

witness  refusing  to  produce 69 

to  be  detained  by  court,  when 104 

altering  or  destroying  evidence .107-110 

See  Public  Records. 

Boom. 

malieiouB  injury  to ••••••••••••••••••••«•.•••  688 


400  Index  to  Penal  Code. 

Booth*  Seetton* 

unlawful  to  keep,  for  gambling,  how  punished 343^ 

defined 604 

Borrowed  Property. 

selling,  pawning,  etc 573^ 

maj  be  leased  or  lent,  when 573 

Bottles. 

refilling,  stanaped  soda  water,  etc 369 

keeping  with  intent  to  use 870 

search  warrant  for,  authorized. 871 

how  punished 871 

Boundary. 

injury  to  monuments • 630 

Boycotting. 

is  a  conspiracy.... ••• 16& 

Breach  of  the  Peace. 

interrupting  court,  etc 143 

process  maj  be  maide  on  Sabbath 263 

Breach  of  Trust. 

by  trustees,  executors,  etc •  • .  541 

Break. 

as  used  in  defining  burglary • ••••••.  490 

Bribery  and  Corruption. 

of  public  officer 44 

officer  receiving  bribe 45 

receiving  reward  for  doinff  act 43 

or  omitting  or  deferring  duty 49 

receiving  compensation  for  services  not  rendered 50 

receiving  for  procuring  demand  of  return  of  fugitive. 51 

receiving  or  offering  reward  to  officer  for  appointing  to  office 52,  53 

sheriff  and  deputy 62 

deputy  generally 62 

agreement  between  candidates 52 

illegal  voting « 52 

selling  riglit  to  another  to  perform  duties  of  his  office 54 

of  members  of  legislature 66 

members  receiving  bribe 67 

conviction  for. 70 

of  judicial  offic<»r 71 

public  officer  receiving  bribe 72 

Bribery. 

by  member  of  common  council 73 

policeman  taking  money  and  promising  not  to  arrest 72 

charging  receipt  of  promissory  note  as  a  bribe,  bad 72 

}urors,  referees,  arbitrators,  aasessors,  etc 74 

of  witnesses 60 

of  witness  to  swear  falsely,  etc 113 

to  withhold  testimony 113 

of  canal  officer 481 

Bridge. 

malicious  injury  to 639 

detaching  ice  for 429a 

lights  on  swing 4d3a 

Buulding. 

allowing  use  of.  for  public  nuisance 888 

burning  of 486,  487,  488 

intent  to  destroy,  necessary 490 

contiguous,  burning  of 491 

term  defined 493,508,  604 


Index  to  Penal  Code.  401 

Building  —  Continued.  Section. 

inhabited,  defined 494 

ownership  necessary  to  constitute  crime  of  arson 495 

unlawful  entering,  with  intent  to  commit  crime 505 

injury,  or  attempt  to  Injure  by  gunpowder,  etc 636,  645 

neglect  to  complete  or  plank  floors  of  buildings  in  cities 447c 

Buoy. 

malicious  injury  to 699 

Burden  op  Proof.     (See  Proof.) 

Burglar's  Tools. 

possession  of 606 

Burglary. 

agreement  to  commit , 171 

!n  first  degree,  defined 496 

in  second  degree,  defined 497 

in  third  degree,  defined 498 

•  break/' defined 499 

••  night-time/'  defined 500 

•' enter,"  defined 501 

••  dwelling-house,"  defined 602 

**  d welling-hoases,  '*  when  deemed  separate 508 

term  '  *  building."  defined 504 

unlawfully  entering  with  intent  to  commit,  felony 606 

any  other  crime  committed  in  effecting  a  burglary  punishable  sepa- 
rately  506 

punishment  for 506,  607 

first  degree 507 

second  degree 507 

third  degree 507 

instruments  used  to  commit,  possession  of 508 

by  person  previously  convicted  of  any  crime 508 

Burial.     (See  Dea'l  Body.) 

Bushel. 

requiring  more  than  the  legal  weight  for 44<a 

BusiNKss  Advertisements. 

affixing  to  walls,  etc 643 

deemea  to  be  affixed  by  order  of  proprietor,  when 644 

See  Advertising. 

Buying. 

I  and  selling  oflBces o2.  58,    64 

'  lands  in  suit 1^9 

pretended  titles 130 

demands  by  attorneys  with  intent  to  sue 136 

justices  and  constables  buying  demands l*^?,  138 

knowingly, stolen  property 550,  551 

c. 

vyANAIi.  QOjr 

obstructing  passage  on »oO 

delivery  of  false  bill  of  lading  to  collector 476 

weighmaster  making  false  entry 477 

public  officer  concealing  frauds  relating  to 478 

willful  injury  to 479 

drawing  water  from J^ 

public  officer  taking  bribe 481 

Capacity.                                              ,          .     j  ft 

of  persons  to  commit  crime,  how  determmea 7 

presumption  of  resMonsibility 17 

of  child  under  sevtu  years •  18 
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Cafaoitt  — Continued.  Seetton, 

of  child  beiweeu  B«ven  and  twelve  yetLTB  of  a^e 19 

of  idiots,  luuatics,  etc.,  how  determined 20,  2L 

intoiicated  persons 23 

morbid  propensity 23 

of  married  women  to  commit  crime 24 

of  person  under  duress  or  threats 85 

Capitai*  Stock. 

frauds  in  increasing,  etc 590,  593 

Oar 

"hurning  of 486,  487.  488 

included  in  term  "building," 504 

Carribr. 

refusing  to  carrj  passenger 881 

must  o^rve  civil  rights • 88S 

Casks. 

stamping  false  tare  on SSj 

Cattle. 

driving  ux>on  sidewalks 653 

Cbmetert. 

civil  rights  applied  to 383 

injuring,  trapping,  etc.,  of  certain  animals  in 640- 

injur/  to  monuments,  trees,  etc.,  in,  how  punished 647 

Certificate. 

false,  of  record  of  conveyance 162 

by  public  officer 163 

of  acknowledgment,  etc.,  forgery  of,  how  punished 509 

of  public  indebtedness,  forgery  of 509 

of  stock,  l)ond8,  etc.,  of  corporation,  forgery  of SOd' 

false,  of  execution  of  instrument  is  forgery,  when 510 

CERTTORARt. 

imprisoning  person  discharged  by  writ  of 379 

concealing  person  with  intent  to  elude  writ  of. 380 

Challenge. 

to  grand  juror 144 

to  prize  fight 458 

defined 459 

See  Duels. 

Charters. 

of  municipal  corporations 735 

Chattel  Mortoaob. 

secreting,  selling  property  covered  by 571 

Cheats,  and  Falsk  Personation. 

definition,  punishment  of  and  provisions  regarding 563-^574 

Child. 

under  seven  incapable  of  crime « 18 

betvveiMi  seven  and  twelve,  presumed  innocent •  •  •  •     19 

evidence  as  to  age  of 19- 

court  may  rely  on  its  judgment  as  to  age 19 

may  disregard  child's  statement  . .  ."^ 19 

jury  may  determine  age  by  inspection 19 

entries  in  family  Bible,  admissible •..•..»•......     19 

mav  testify  as  to  age 19 

production  of  Tiretepded  b'^ir. . i»»l 

Bubstitution  of  one  for  another ••• • 152 

killinjj  unborn,  by  injury  to  i)erson  of  mother 190» 

{ulministcriii.i,^  ilrurs  to  in(»tlier  191 

under  fourltVn,  wlien  to  be  tried  hs  for  misdemeanor 699 


Index  to  Penal  Code.  403 

Child  —  Continaed.  Section. 

mother  using  drags,  to  kill 104 

death  of,  iu  lawful  correction,  excusable  when 203 

homicide  justifiable  in,  defense  of 205 

under  twelve,  abduction  of 211 

consent  of,  not  a  defense 213 

rape  of,  under  ten  years 278 

under  fourteen,  no  conviction  of,  for  rape,  until  physical  ability  proved  279 

abduction  of  female  under  sixteen 283 

under  six,  abandonment  of 287 

punishment  for 287 

omiiting  to  provide  for 288 

endangering  life,  health  or  morals  of,  how  punished 289 

under  fourteen  not  to  be  allowed  in  concert  saloons,  dance-houses,  etc.  290 

Tiolation  of  law,  recrnrding  dance  houses 290 

under  sixteen,  begging,  homeless,  or  frequenting  bad  company .....     291 

under  fourteen,  certain  employments  of,  prohibited 292 

violation  of  law,  regarding  employment 292 

exceptions  to  law ,,  292 

penalty  for  sending  messenger  boys  to  certain  places 292a 

taking  apprentice  without  consent  of  guardian... 292b 

duty  of  certain  ofRcers  to  arrest 293 

interfering  with  oflScer 293 

solemnizing  marriage  of 376 

concealing  birth  of 296,  693 

on  conviction  of  crime,  to  be  sent  to  penitentiary  when. 699 

to  Elmira  Reformatory  when 70O 

to  House  of  Refuge  when 701 

under  twelve,  sentence  of i  f  i .  • 713 

Church. 

injury  to  church  property 650 

Civil  Action.     See  Action. 

Civil  Remedies. 

Penal  Code  does  not  affect 720,  723 

Civil  Rights. 

how  protected 883 

of  convict 707 

as  affected  by  Penal  Code 720 

Claims. 

presentation  of  false  and  fraudulent 579,  673 

Clerk. 

miaapproprlating  funds  or  returning  false  accounts 470 

embezzlement  of 52ff 

of  courts  changing  records,  etc. •••••  114 

id.,  receiving  bribes,  etc • 115 

disclosing  depositions,  etc 146 

neglect  of  town  clerk 161 

Cock  FiaHTiNo. 

laws  affecting. 664,  665 

CODK,   PbBTAIi 1 

is  a  revision  of  prior  laws . .  • 

to  be  construed  with  reference  thereto 

and  in  connection  with  Code  of  Criminal  Procedure 

presumption  no  change  intended 

punishments  imposed  by  previous  acts  deemed  repealed  if  inconsistent 

common-law  offenses  abolished 3 

operation  of,  limited  to  subsequent  offenses 2 

does  nex  abrogate  provision  of  Revised  Statutes  relating  to  contuma- 
cious witnesses 3 

does  not  relate  to  evidence •      3 
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OODBypENAlr— Continued.  fiectioo. 

does  U)  pQDiBlimeiit 2 

effect  of ; 3 

obiects  and  scope  of 7 

rules  for  construction  of 11 

sections  of,  declaring  crimes  punishable  imposes  dutj  on  court  to 

sentence 13 

when  court  may  exercise  discretion 13 

in  cases  of  felony ...  14 

in  cases  of  misdemeanor 15 

Sunishment  for  wrongful  acts  not  prescribed  by 675 

efinitions  of  terms  of 718 

not  to  affect  prior  offenses * 2,  719 

See  Penal  Code. 
Coin. 

forgery  of 611 

uttering  of  false 531 

possessiou  of  counterfeit,  when  criminal 626 

advertising  sale  of  counterfeit  coin 627 

Ck)LLECTION. 

obtaining  bills  for,  by  corruption 138 

COLLECTOn. 

conversion  of  trust  funds  by 641 

Collusion, 

entrance  to  building  by , 499 

Color  op  Office. 

unlawful  acts  under •...•• • 556 

Combustible  Material. 

keeping  of 389 

Commissioner. 

uf  labor,  failure  to  furnish  statistics  to 884f 

Commander. 

of  vessel  importing  foreign  convict *•. 153 

of  vessel  must  suppress  gaming,  when 850 

COMMrfTEB. 

conversion  of  trust  funds  by 541 

Common  Law. 

petit  treason,  is  homicide 183 

Communication. 

confidi'ntial,  husband  or  wife 715 

with  prisoners  prohibited . .  160 

Company. 

using  designation  of,  falsely 363 

term  defined 627 

Compensation.  ~    ' 

officer  receiving,  for  services  not  rendered ...••  50 

to  officer  for  procuring  demand  of  return  of  fugitive • . . . .  51 

Compounding  Ckime. 

definition  of 125 

when  a  felony 135 

when  misdemeanor 125 

punishment 125 

when  offense  cftmpletc 126 

agreements  to,  will  not  bo  enforced 125 

assault  and  battery  cannot  be,  after  conviction 125 

note  given  to,  invalid 125 

money  paid  in  settlement  of  a  felony  cannot  be  recovered  back 125 

contract  to  drop  prosecution 125 

what  is  not 125 

cannot  plead  acquittal  of  any  person  convicted  of  the  crime • .  .  126 

character  of  proof  necessary  on  trial  for 126 


Index  to  Penal  Code.  406 

CoNCBATiiNO  Birth  ok  Death.  Section. 

of  child 296 

second  offense  for 683 

Concealment. 

of  lost  treasure , 483 

of  property  of  insolveut  debtor. ••• • ••••••.• 589 

or  loreign  matter  in  merciiandise 406 

Concert  Saloon. 

child  under  fourteen  freqaenting 290,  291 

Confidential  Communications. 

of  husband  or  wife , 715 

Conflagrations. 

violation  of  act  to  prevent 824 

Conscience  and  Religious  Liberty. 

crimes  against 259-277 

Conspiracy. 

definition  of 168 

may  be  proved  by  circumstantial  evidence '. .  168 

combinations  to  enhance  price  of  articles  of  food 168 

with  deceased  person 168 

no  prosecution  agaiast  husband  and  wife  for 168 

clerk  with  employer 168 

combination  to  commit  trespass  or  to  destroy  property,  not 168 

combination  of  workmen  to  **  strike  " 168 

•  *  Boycott!  ng  " 168 

doctrine  of  merger 168 

what  indictment  must  show. . . 168 

declarations  of  parties  168 

workmen  may  assemble. 1 68 

by  persons  out  of  state .         169 

no  overt  act  need  be  proved  except 171 

to  resist 'execution  of  process 457 

between  creditors  and  insolvent  debtor 589 

to  sell  passage  tickets  in  violation  of  law 619,  620 

endangering  of  lif   or  valuable  property  by  refusal  to  labor 673 

Constable. 

mutilation,  etc.,  of  records  by 114 

conversion  of  money  or  property,  by 114 

receiving  reward  to  permit  escape,  etc 115 

executing  search  warrant  with  undue  severity , 120 

buying  demands  for  suit, how  punished 137 

conviction,  how  punished 139 

obtaining  bills  for  collection  by  corruption 138 

Constitutional  Law. 

power  of  legislature  to  enact  what  shall  amount  to  a  crime 3 

act  to  suppress  duelling 234 

statute  authorizing  police    interference  with   inter-state    traffic    of 

carrier  on  Sunday 268 

punishing  railroad  companies  for  running  freight  trains  on  Sunday. .  263 

prohibition  of  labor  on  Sunday 264 

if  except  from  operation  Jews  closing  on  Saturday,  unconstitutional,  264 

acts  for  prevention  and  punishment  of  wrongs  to  children 291 

statute  forbidding  using  of  cemetery  grounds  for  burial  purposes, 

when  unconstitutional 313 

prohibiting  adulteration  of  food 406 

property  stolen  in  another  state  brought  into  this  state 540 

prohibiting  sale  of  tickets  except  by  agents  of  companies 615 

increased  puuishment  for  second  offenses 688 
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CONBTirrmoNAL  Law  —  Continued.  Section. 

habitual  criminal  act ..••• 690 

See  Ex  Post  Facto. 

Contagious  Disease. 

exposing  self  or  another  to 434 

sale  of  animal  having 659 

Contempt. 

attorney  sent  threatening  letter  to  grand  jury 127 

criminal,  acts  constituting 143 

is  grade  of  crime 143 

attempting  to  deter  witness  in  hallway  of  court-room 143 

attempting  to  influence  juror 143 

drawing  pistol  and  threatening  counsel 143 

disobedience  of  subpoena,  not 143 

wife  refused  to  testify  in  behalf  of  husband 143 

no  contempt  to  refuse  to  answer,  not  pertinent  to  issues 143 

publication  of  proceedings  in  court 143 

acts  constituting  should  he  clearly  proven 143 

attorney  erased  part  of  verification  and  returned  answer  as  insufficient,  143 

juror  visited,  scene  of  assault,  not 143 

soliciting  subscriptions  to  prosecute  appeal 143 

offering  reward  for  documentary  evidence • 143 

witness  declining  to  answer 143 

what  is,  in  presence  of  court .  • •  148 

reporter  concealed  in  jury  room •  143 

court  in  session  is  present  in  every  part  of  place  set  apart  for  its  use  ..  143 

act  not  less  punishable  as  crime  because  punishable  aa, 680 

punishment  for ....•• 681 

punishment  for.  not  affected  by  this  Code 724 

Contiguous  Buildings. 

burning  of,  defined 491 

Conversion. 

of  deposit  in  bank,  what  is « 167 

of  trust  fund  by  truatees,  etc 541 

Conveyance. 

taking  of  lands  in  suit 129 

of  pretended  titles ISO 

falsely  certifying  record  of,  felony 162 

recording  without  acknowledgment - 164 

Convict. 

destitute  child  of 291 

importing  foreign 153,  440 

female  to  be  sent  to  penitentiary,  when 698 

persons  under  a^e  less  than  three  years  sentence 699 

male,  between  sixteen  and  thirty 700 

may  be  removed  from  one  prison  to  another,  when 705 

imprisoned,  under  protection  of  law 709 

injury  to,  how  punished 709 

sentenced  to  house  of  refuge  or  reformatory 711 

person  injured  by,  deemed  creditor  of,  when 716 

action  for  damages,  when  allowed 716 

dealing  in,  made  goods 384b 

Conviction. 

for  crime,  how  regulated 8 

must  precede  punishment 9 

defined ^ 

verdict  must  be  followed  by  judgment  and  sentence    9 

court  must  be  legally  constituted 0 

none  for  perjury  on  uncorroborated  evidence  of  one  witness 96 

for  selling  ofHcial  powers 54 
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Con  viCTio:^^  —  Clontinned.  Section . 

of  member  of  legislatare  of  bribery,  how  punished 70 

of  common  barratry 184 

for  rape,  of  infant  under  fourteen 279 

for  rape,  abduction,  etc.,  evidence  required 283 

for  seduction,  evidence  necessary 286 

for  attempt  to  commit  crime,  where  crime  consummated 685 

for  several  oflFensea 604 

for  felony,  of  person  under  sentence  for  felony, term  when  to  begin. .  695 

works  no  forfeiture  of  property 710 

may  be  proved  on  croBS-ezamination,  when 714 

CJOKVICTION  OR  ACJQUITTAL. 

bar  to  prosecution 677 

foreign,  when  a  defense 679 

COFARTNERBHIP. 

using  fictitious  name  in,  effect  of 863 

limited,  frauds  in 875 

Coroner. 

mutilation,  etc.,  of  records  by 114 

conversion  of  money  or  property  by ,  how  punished 114 

corrupt! V  receiving  reward 115 

may  authorize  dissection  of  body,  when 808 

wrecked  property  to  be  delivered  to,  when. ...  588 

•iJORPORATION. 

punishment  of,  on  conviction ••••••.••••   ••     18 

forgery  by  officer  of ••••• ••• 618 

of  instrument  purporting  to  be  issued  by. ••••••••••• •••• 519 

embezzlement  by  officers  of 528 

frauds  in  the  management  of  corporations  generally ....  590-614 

corporation  included  in  word  company,  when. 627 

id.,  in  term  person sub.  14,  718 

Corpse.      See  Dead  Body. 

Corpus  Delicti. 

proof  of 181 

uncorroborated  confession  without  other  proof  insufficient 181 

finding  dead  sufficient  additional  proof 181 

must  be  shown  beyond  reasonable  doubt 181 

Correction. 

homicide  in  administering  lawful,  justifiable  when 203 

by  parents, guardians,  teachers,  etc 228 

Corroboration. 

what  required  to  convict  of  certain  crimes 283,  286 

Corruption. 

by  justice  or  constable  in  obtaining  claims  for  collection.   •  • 188 

Counsel. 

advice  of,  when  defense 8 

See  Attorney. 

Counterfeit. 

of  trade-marks •  364,368 

coin,  making  of 51 1 

plates,  making  of 511 

possession  of,  with  intent  to  use,  how  punished 511 

money,  possession  of .   526 

I  id.,  advertising  sale  of • 527 

I 

County  Clerk.     See  Officer. 
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CouNTT  Jail.  Section. 

miBdemeanoTs  punishable  by  impriaooment  in 15 

prisoners  sentenced  for  less  than  one  year  to  be  confined  in,  when. . . .  702 

sentence  of  one  year  may  be  to.  when 708 

County  Trbasurbr. 

misappropriation  of  f  ands,  etc. ,  by • 473 

to  receive  fine  imposed  on  trustees,  etc.,  when 542 

Court. 

must  pass  sentence  on  conviction 12 

when  to  determine  punishment 13 

criminal  contempts  of 143 

racing  animals  near 147 

keeping  gaming  apparatus,  etc,  near,  how  punished 896 

Cbbditor. 

frauds  on,  how  punished 586,587 

of  convict,  person  injured  by,  deemed  when 716 

action  for  damages  by •.••• • •• ••  •••••••  717 

Cbime. 

regulated  by  this  code 2 

how  prosecuted 2,  8 

defined , 8 

malice 8 

how  punishable 3 

power  of  legislature  to  enact  what  shall  constitute 3 

*'  crime  "  and  '*  offense  "  synonymous 3 

public  intoxication  is 3 

what  is '*  in  famous" 3 

advice  of  counsel  as  defense 3 

entry  upon  premises  under  claim  of  right ...  8 

when  intent  immaterial 3 

when  malice  necessary 3 

division  of 4 

jury  to  find    degree  of,  in  all  cases 10 

degree  inferior  to  that  charged 10 

laws  relating  to,  not  to  be  extended  by  construction 11 

haye  no  extra  territorial  force 16 

ought  to  be  plaii^  and  explicit 11 

BO  defense  that  defendant  owed  allegiance  to  another  state 16 

what  persons  punishable  for 16 

court  must  sentence  on  conviction  of,  in  all  cases. 12 

discretion  of  court  regarding 13 

punishment  for  felony ; 14 

punishment  for  misdemeanor,  when  fixed 15  r 

persons  liable  to  punishment  for,  how  fixed 16  ' 

child  under  seven,  cannot  commit  in  any  case 18 

lunatics,  idiots,  etc. ,  when  criminal 20 

intoxication  no  excuse 22 

morbid  propensity  for,  efl^ect  of 23 

married  woman  in  presence  of  ber  husband , 24 

committed  uuder  duress,  excuse  when 25 

act  committed  in  self  defense,  etc 26 

by  ambassadors,  etc 27 

parties  to,  defined 28.29.  30 

attempt  to  commit,  defined 34 

degrees  of 35,  36 

resistance  to  statute,  effect  of 40 

compounding  of,  when  felony • 12.5 

id.,  when  misdemeanor 125 

id.,  punishment  of. 125 

conspiracy  to  commit,  misdemeanor. , 168 
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Cbimb  —  Continued.  Section. 

committed  oat  of  state 676 

punishable  in  different  ways  by  different  provisions  of  law 677 

act  not  less  puuisbable  because  also  panisbable  as  contempt  of  court.  680 

conviction  may  be  bad  for  attempt  to  commit 685 

limit  of  fine  to  be  imposed   for 706 

committed  prior  to  taking  effect  of  this  Code  after . .  719 

Crime  AGAINST  Nature. 

what  constitutes 808,  804 

Crime  against  Public  Peace. 

what  constitutes 448-460 

Crimes  Against  Rb venue  and  Property  op  the  State. 

enumerated  and  defined 470-485 

Criminals. 

designated  by  this  act 7 

manner  of  prosecuting 8 

duty  of  court  to  pass  sentence  on. . . ; 12 

punishment  of,  how  fixed 18 

id.,  for  felonies 14 

id.,  for  misdemeanors 15 

Criminal  Propensitt. 

and  knowledge  of  right  and  wrong 28 

Crops. 

crimes  affecting 687,  640,  646 

Curtilage. 

burning  structure  within 487 

Cycle. 

Injury  to,  on  highway 654a 

D. 

Dairy. 

uncodified  provision •..•• ••••  •  859 

Dam. 

maliciooB  injury  to • ^ 689 

Damage. 

of  person  injured  by  felonious  act  may  be  ascertained  in  civil  action.  717 

Dance  House. 

child  under  fourteen  not  to  frequent 290,291 

Dangerous  Animals. 

I         liability  of  owner  for  acts  of 196 

'         driving  along  highway 640 

Dangerous  Weapon.     See  Weapon. 

DXy. 

term  defined 261 

Dead  Body. 

violation  of 808 

risrht  of  disposal  of 805 

duty  of  burial 806 

no  right  of  property  in 806 

husband's  duty  to  bury  deceased  wife ....  806 

right  of  burial  rests  in  next  of  kin , 806 

when  duty  of  burial  is  upon  executor 806 

privilege  of  burial  in  public  cemetery  subject  to  municipal  regulation  806 

burial  in  other  states 807 

dlflsection,  when  allowed •••• 806 

unlawful  dissection,  misdemeanor •• 809 

remains  after  dissection,  how  disposed  of • • 810 

52 
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Dead  Body  ~  Continued .  Section. 

body  stealing 311 

receiving  stolen 812 

opening  grave  with  intent  to  steal,  how  punished 818 

atier  burial  uo  right  to  remove  witiioui  consent  of  owner  of  grave  . . .  «S13 

stealing  sLroud  or  apparel  from , 813 

prohibiting  interments  in  lands  in  cemetery  outside  certain  limits  . . .  818 

ordinance  prohibiting  interments  in  particular  cemetery 818 

arrest  or  attachment  of 814 ' 

disturbing  funerals 315 

concealing  dead  body  of  child 296,  698 

Death. 

act  punishable  by 8,    6 

duress  of S5 

treason  punishable  by 38 

punishment  of,  when  imposed 186 

caused  by  negligence 195-201 

concealing  death  of  child 296 

civil,  defined 708 

Dkkr. 

killing,  wounding,  trapping,  etc.,  in  parks,  cemetries.  etc..  forbidden.  640 

8ee  Animals. 

Defacinq. 

marks  on  wrecked  property 872 

id.,  on  logs  or  lumber 378 

real  property  by  posting  bills,  etc .• 643,  644 

articles,  etc.,  in  libraries,  etc. . . 648 

property  used  iu  religious  worship 650 

Defense. 

of  morbid  propensity 23 

of  married  woman 24 

of  intoxication 22 

of  idiots  and  lunatics 20,  21 

of  irregularity  in  administering  oath 97 

of  incompetency  of  witness  in  perjury  case 98 

ignorance  of  materiality  in  prosecution  for  barratry 185 

to  prosecution  for  maiming 210 

consent  of  person  abducted 218 

of  claim  of  title  in  larceny 548 

Definitions. 

affixing.   367 

annual subd.  1,  669 

article  of  merchandise 365 

assault 219 

attempt  to  commit  crime 34 

bet  or  stakes -  352 

break 499 

building 493,  504 

challenge 236,  459 

civil  death 1 708 

coercion? 658 

common  gambler 344 

company. ; 627 

ponspiracy  .^. ■ 168 

conviction  .  .* .*" 9 

corrupt # 718 

counterfeit  trade-mark 368 

day 261 

deadly  weapon • 217 

defraud 718 
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Dbfi  nitionb  —  Continued.  Section. 

direetor 614 

dwelling-boutie 492,  502 

embracery 75 

enter 501 

feminine 708 

firearm 217 

f  ut  are 718 

genders    718 

infamoas  crime 3 

inhabited  building 494 

i'urors 81 
:nowingl7 718 

levying  war. 89,    40 

malice ' 718 

masculine 718 

municipal 29,    81 

neglect,  etc 718 

neuter 718 

night-time..  492,  500 

person 718 

personal  property 718 

plural  number 718 

present 718 

previous  chaste  character 284 

prison 85,    92 

prisoner ; 89 

property 718 

publication 245 

public  nuisance 885 

purchase  of  property 544 

real  property 718 

robbery 224 

Sabbath  breaking 259,  260 

second  offense 688,  689 

seduction 284 

signature 718 

singular  number 718 

statute 8 

subornation  of  perjury 105 

tenses 718 

torture subd.  2,  669 

trade-mark 866 

unlawful  assemblies 451 

vessel 718 

warehouseman 629 

wharfinger 629 

wilful 718 

works  of  necessity 266 

writing 718 

Dbgreb. 

of  crime,  how  determined. ; '•..•...••     10 

of  what  degree  prisoner  may  be  oonTlcted 85 

Delay. 

in  examining  prisoner • : 118 

Dbodands. 

forfeitures  in  nature  of,  abolished 710 

Dbfosition. 

makinff  of  false 96 

when  deemed  complete •••••• ••••••• 110 
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Deposition  —  Continued .  Section^ 

disdosare  of,  how  furnished « 14d,  liCT 

Destruction. 

of  records,  etc 94 

of  evidence  to  prevent  its  use 110 

of  property  Insured,  character  of  crime 575-579 

Director. 

crimes  and  misdemeanor  of,  etc 594-<)13 

definition  of  term 614 

DiBCHAROiNO  Firearms. 

in  public  places 468 

Discretion. 

of  court,  regarding  sentences ...  13,  696 

Discrimination. 

when  prohibited 383a 

Disease. 

exposing  human  life,  to  certain 43S 

sale  of  animal  having 658 

DiBouisED  Persons. 

assemblage  of,  when  allowed 45^ 

Disorderly  House. 

keeping  of,  misdemeanor 9!& 

defined 322 

opera-house  maj  be • 82^ 

canvas  tent 822 

not  necessary  public  should  be  disturbed  by  noise 322 

indictment  need  not  so  allege 822 

sufficient  to  allege  that  was  house  of  prostitution  and  kept  as  such. .  822 

need  not  allege  character  of  persons  frequenting 822 

Bee  Bawdy  House. 

Disorderly  Persons. 

laws  relating  to 724 

Dispossessing. 

another  of  lands 556- 

Disqualification. 

to  hold  office 8 

of  public  officer  convicted  of  bribery 45 

selling  official  rights,  works. 54 

of  member  of  legislature  convicted  of  bribery 70 

of  officer  allowing  escape ■ . .  90 

of  person  convicted  of  duelling,  when 234 

of  auctioneer  convicted  of  selling,  etc,  at  mock  auctions,  when 574 

Dissection.     See  Dead  Body. 

District  Attorney. 

must  receive  notice  of  committal  of  witness  in  case  of  perjury 103- 

may  allow  his  name  to  be  used 150 

must  not  disclose  finding  of  indictment ~ . .  156 

to  destroy  obscene  articles  and  literature ^  826' 

duty  of,  regarding  lotteries 882-349 

notice  to,  of  application  for  remission  of  fine  by  trustees,  etc 548 

false  weights  and  measures  to  be  delivered  to,  when 588 

must  destroy  after  conviction 584 

partner  of,  not  to  aid  defense,  when 670 

must  not  aid  in  defense  of  prosecution  formerly  carried  on  by  him. . .  670 

Disturbance. 

of  legislature •   .^*  •  60 

of  rel  igious  meetings 274,  27& 

of  funerals,  how  punished. 815 

of  lawful  meetings ^^ 
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Dock.                                                                                                       Section, 
malieious  injury  to 639 

Dog  Fighting. 

laws  relating  to (J64,  666 

Domestic  CoMsnsRCE  Law. 

violations  of "  884d 

Draft. 

obtaining  money  by  fraudulent ; 529 

on  bank  not  in  eziBtence,  or  using  false 568,  569 

Dredges. 

nse  of  certain,  for  oysters 443 

Driving. 

dangerous  animals  along  highway,  how  punished ••....  640 

teams,  vehicles,  animals,  etc .,  upon  sidewalk 653 

Drugging. 

person,  with  malicious  intent • 447 

See  Abortions. 
Drugs. 

adulteration  of 407 

Duel,  Duels  and  Challenges. 

killing  person  in,  without  state,  murder  in  second  degree 185 

duelling  defined 384 

punishment  of 384 

disqualification  on  cx)nviction  of 384 

diallenge  to 885 

punishment  for  issuing  challenge 285 

definition  of  challenge 386 

attempts  to  induce  challenge • 287 

posting  for  not  accepting  challenge 388 

auel  out  of  sute 289 

where  offense  is  triable 340 

offender  may  plead  former  conviction  or  acquittal  in  bar 240 

4     witnesses  not  excused  from  testifying,  when .- 241 

See  Prize  Fighting. 

DuRBsa. 

of  married  woman  in  presence  of  husband  to  commit  crime 24 

definition^ 25 

acts  done  under,  excusable  when 25 

consent  to  abduction  obtained  by 218 

coropelHug  marriage  by 291 

compelling  execution  of  instrument  by 555 

compelling  person  by  use  of  violence  to  do  act,  etc 653 

DwELLLNG  House. 

burning  of 486,  487 

term  defined 492,  503 

breaking  into 496,  497 

■. 
Eabth. 

.    diianrinf?  and  removing  unlawfully 64iD 

Eavksdroppikg. 

defined. 436 

Elvctiom. 

right  of  convicts,  in  houses  of  refuge  and  reformatories  to  vote  at 711 

oi  officers  in  cities,  not  affected  by  this  Ckxle 785 

EUBOnON  RCTURKS. 

mutilation  of,  etc , 649 

Elsctivb  Franchibk. 

misdemeanors  at  political  caucuses,  primaries  and  conventions 41 

false  registration 41a 

misdemeanor  of  police  commissioner  or  member  of  poUoe  force 41aa 

mutilation,  destruction  or  loss  of  reglRtry  list 41b 

soliciting  from  candidate  for  elective  ofSoe,  money,  etc 41  bb 

misconduct  of  registry  officers , 41c 

failure  of  house-dweller  to  answer  inquiries 41d 

removal,  mutilation  or  dertxuction  of  election  booths,  supplies,  poll-lists  or  au*ds 

of  instruction 41e 

refusal  to  permit  employes  to  attend  election 41f 
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Elktivk  Framchisk  —  CoDtlnued.  Section. 

mlaoonduct  in  relation  to  certifloates  of  nomination  and  official  ballots. 418 

failure  to  deliver  official  ballots 41b 

misconduct  of  election  officers  and  watchers 41i 

Tiolation  of  election  law  bv  public  officer 411 

misdemeanors  in  relation  to  elections 41k 

lUegal  voting 411 

false  returns 41m 

furnishing  money  or  entertainment  to  induce  attendance  at  polls 41n 

giving  considerations  for  franchise 41o 

receiving  consideration  for  franchise 41p 

testimony  upon  prosecution 41q 

bribery  or  intimidation  of  elector  in  military  servlos  of  United  States 41r 

duress  and  intimidation  of  voters 41s 

conspiracy  to  promote  or  prevent  election 41t 

political  assessments 41u 

corrupt  use  of  position  or  authority 4It 

failure  to  flle  candidate's  statement  of  expenses 41w 

procuring  fraudulent  certificates  in  order  to  vote 41x 

presenting  fraudulent  certificates  to  registry  bocu^  to  procure  registration 41y 

soliciting  from  candidates * 41x 

punishment,  first  offense 41ss 

forfeiture  oi,  when  decreed 707,  711 

when  convicts  do  not  forfeit 711 

Blkvatoe. 

Illegal  charges 984c 

Bliiira  Rbformatobt. 

certain  convicts  may  be  sent  to,  when TOO 

do  not  lose  right  to  vote 711 

ESmbankmbnts. 

OB  sea  or  river,  injury  to,  how  punished 68B 


by  public  officers t 470 

by  county  treasurer 479 

by  bailee,  servant,  attorney,  agent,  etc SM 

bF  trustees,  executors,  etc.,  how  punished 541 

claim  of  Utle  as  defense  to,  when  available « 548 

Intent  to  restore  property,  no  defense  after  complaint 540 

^Larceny. 
Bkbracery.  \ 

defined,  and  how  punished 76 

conversing  with  juror  daring  address  of  counsel 75 

ElflORANTS. 

charging  ezcessiya  fare  to. 086 

selling  ticket  to,  fraudulently M6 

frauds  in  sellinir  iMssiura  tlcketa  to,  how  punished 626 

laws  relating  to,  not  affect^  by  this  Code 726 

EMFIiOTMBNT. 

of  children  for  oertidn  purposes,  forbidden 299 

Engineer. 

unable  to  read,  employment  of 418 

running  train,  guilty  of  misdemeanor 419 

intoxicated '. 429 

Bbcapb. 

concealing  offender  with  intent  to  allow  him  to  make,  constitutes 

accessory 90 

prisoner  may  be  retaken  after 84 

id.,  original  term  to  be  completed 84 

sheriffs,  etc.,  allowing,  forfeits  office,  etc 89 

officer  permittiuff.  guilty  of  misdemeanor 1 15 

force  or  fear  employed  merely  as  means  of,  does  not  constitute  robbery.  285 
prisoher  can  take  no  action  before  court,  after,  whUe  remains  at  large  86 
no  defense  that  jail  filthy 8f 

Escheat.      See  Forfeiture. 

Estate. 

person  injured  by  convict  deemed  creditor  of  his 716 

id.,  action  for  damages 717 

See  Real  Property. 

Eyidencb. 

responsibility  for  crime,  presumption  of • . . , 17 

child  under  seven,  responsibility  of • ,  • 18 

innocence  of  child  under  twelve  presumed. ••.. 19 

idiots,  lunatics,  etc 20 

intoxication •-. 2S 
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«  BvmSNCB  —  Continued.  Section. 

as  to  morbid  piopensitj 28 

crime  by  marriea  woman  in  pieeence  of  husband 24 

on  trial  of  acceasorj 32 

offender  fn  bribery  cases  compellable  to  give 79 

not  to  be  used  against  him 70 

giving  of,  bar  to  indictment  when 70 

ri be rv  of  witness 80 

perjuiV  defined .../. 06 

irregularity  in  swearing  no  defense • . .  •  •  07 

incompetency  of  witness  no  defense 08 

ignorance  of  materiality  no  defense 00 

witness  giviug  false,  may  be  summarily  committed 102 

preparing  false,  to  be  used  on  trial 100 

aestroying,  to  prevent  use 110 

pnt venting  appearance  of  witness,  how  punished Ill 

inciting  witness  to  give  false 112 

bribing  witness,  how  punished 80,  118 

necessary,  on  trial  for  compounding  crime 126 

suppressing  of 125,  128 

required  to  convict  of  barratry 184 

purchase  or  sale  of  thing  in  action  contrary  to  law,  witness'  privilege,  142 

taken  before  grand  jury 1&,  157 

of  consent  to  abduction,  what  required 218 

offender  against  laws  of  dwelling  competent  and  compellable  to  give,  241 

id.,  not  to  be  used  against  him,  when 241 

malice  presumed  in  publication  of  libel 244 

required  to  convict  of  abduction 288 

compulsory  marriage  and  defilement,  evidence  of 288 

id.,  seduction  under  promise  of  marriage,  what  required 284 

offender  against  gambling  laws  competent  and  compellable  to  give. .  842 

intent  to  use  dangerous  weapons  presumed,  when 411 

offender  against  prize  fighting,  letters,  etc.,  not  excused,  when 460 

of  intent  in  arson 400 

of  false  pretense 644 

of  receiving  stolen  property 561 

of  affixing  hills,  advertisements,  etc 644 

I                            of  perjury 712 

of  convict 714 

of  husband  and  wife 716 

of  confidential  communication 716 

EviDBNCE  OF  Debt. 

forgery  of 611 

stealing  of,  completed 686 

value  of,  how  determined 546 

fiSxECUTiYE  Officer.    See  Officer. 

EXECUTOU.  ^-^ 

falsely  representing  to  be 161 

conversion  of  trust  funds  by 641 

BZBMPriON.  -^ 

of  ambassadors,  etc.,  from  punishment,  when at 

IBXHIBITION.  •  ^ 

thf^ntrical,  not  allowed  on  Sabbath |77 

children  not  to  be  employed  in f^ 

malicious  injury  to  articles  in ^. 

acrobatic * ««• • '^^ 

EiZ  Post  Facto.  ^ 

what  laws  are  and  are  not. ■ 


I 


416  Index  to  Penal  Code. 

Ex  Post  Facto — Continaed.  Section. 

changeB  in  procednre  not ..•• 2 

changing  place  of  trial  not 8 

aatborizlng  amendment  to  indictment  not 8 

change  from  indictment  to  information  not 2 

giving  people  additional  challenges  not 2 

rules  of  evidence  maj  be  changed 2 

extending  time  for  prosecution  of  crimes 2 

shortening  time  between  sentence  and  execution 2 

EZFOSURS  OF  PeRSOK. 

indecent •  •  S16 

Extortion. 

defined 652 

getting  money  on  threat  to  continue  **  boycott " 562 

what  threats  may  constitute 558 

punishment  in  certain  cases . 554 

compelling  execution  of  instrument    555 

committed  under  color  of  official  rieht 656»  557 

See  Blackmail. 

F. 

Fair. 

keeping  gambling  apparatus  about ••..• 385 

entering  without  paying  entrance  fee 445 

malicious  injury  to  articles  in,  how  punished 648 

False  Claim. 

presenting  to  public  officer ••    

False  Entries. 

in  books  of  account,  etc 614»  515 

False  Label. 

placing  on  merchandise,  for  sale 438,43  ;a 

False  Signal. 

exhibiting  to  train  or  vessel • 688 

False  Manifest. 

making 5T7 

False  Personation. 

crime  of,  defined 568 

punishments  and  provisions  relating  to 662.  563 

False  Pretenses. 

conspiracy  to  commit 168 

winning  money  by 389 

obtaining  entertainment  at  hotel  by 383 

id. ,  property  by 528,  699 

when  must  be  in  writing • 544 

obtaining  signature  by 566 

id.,  for  charitable  purposes 567 

id.,  negotiable  evidence  of  debt 568 

nsing  false  check  or  draft 569 

obtaining  employment  by 570 

distinction  between,  and  larceny 628 

included  in  crime  of  larceny 628 

method  of  proof  same  as  before  adoption  of  this  Code. .   528 

evidence  must  show  that  reliance  was  placed  on  false  representations.  628 

mere  silence  or  suppression  of  truth  not 628 

what  must  show  to  convict  of 628 

must  be  false  representation  of  existing  fact 628 

need  not  prove  all  false  pretenses  alleged 628 

whether  pretenses  calculated  to  deceive  is  for  the  jury 628 
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7alsb  Pretenses — Oontimied.  Seetion. 

that  prisoner  had  procured  bill  of  exchange  for  prosecutor  which  is 

readj  for  delivery 52$ 

check  drawn  on  bank  where  no  funds 038 

False  Pboof. 

of  loss  to  obtain  insurance 579 

False  Statement. 

in  relation  to  taxes  and  assessments,  when  misdemeanor 485 

as  to  ability  of  purchaser  to  pay 544 

False  Wbtohts  and  Measures. 

usin^,  how  punished 680 

retaioiuf^  or  keeping  in  possession,  effect  of • 581 

seizare  of,  by  whom 588 

magistrate  may  destroy  or  deliver  to  district-attorney,  when 588 

duty  of  district-attomey 584 

stamping,  or  false  tare,  wiien 685 

Falsification. 

of  aooounts  by  public  officers. 470 

by  officer  of  corporation,  when. . .  .^ 600 

Family. 

of  ambassador,  etc 87 

homicide  in  defense  of,  justifiable , 805 

intimidation  of  person  by  violence  towards 658 

Farcy. 

sale  of  animal  having 658 

Fare. 

of  emigrants 626 

Fees. 

public  officer  taking  unlawful 48 

for  services  not  rendered !'•!..!! !!*!!!!!!!!i!!!    50 

for  procuring  demand  of  return  of  fugitive  from  justice! !.".!!!'.!!!!     51 

public  officer  extorting !..!!!!  557 

none  to  be  charged  for  services  by  free  employment  bureaus. ....  .*.*  '884k 

Felony,  Generally. 

definition , ^ » 

punishment  for ". . .'.'.  ,,*.'.*  '''^\ '  \  \\ \  \  \'  \ ' ' '  13'     j^ 

accessory '/.'.*'.'.'.'.'.'.'.*.'.*.'.'.*.*.'.'.'.*.     '     33 

how  indicted ,  tried  and  punished .'.'...'....*. '. '. *  *  *  *.".'.'  82*    88 

compounding V.V.V.V.  .V. .   . .'  185 

resisting  attempt  to  commit ''*.'*.'.'/.'.'.*.'.*.!'.','.!*.!*.!  805 

assault  with  intent  to  commit '.!''!.'.*.].*.'.!!!!!!!!!!  817 

petit  larceny  not .'.!/.!!.!!!.!!!.!!!.!!!*.  535 

second  offentjie ','", 688 

when  term  of  sentence  for  begins *,  ...V/.V.   .  .V... . ..!  695 

place  of  imprisonment  for ^ V.*. ..'.'.'. .'.'.*/• .'  698-704 

effect  of  sentence  for .,,, V.'. V.'.'. V 707    710 

Felonies  Classified. 

Felonies  affecting  the  state. 

treason  m 

giving  or  offering  bribes  to  state  officer.  .*.!..*..'!'.*.!!!!!.'.*!"*.'!  44 

asking  or  receiving  bribes •'.'.*..'!.!!!  45 

Felonies  affecting  legidaiive  power, 

preventing  legislature  from  meeting 59 

compelling  adjournment  of  legislature i  ..*.'!!  .\'i  i  61 

compelling  legislature  to  do  or  omit  any  act ! . , 68 

altering  draft  of  bill  !!!!.!!!  64 

altering  engrossed  copy '...'.!.'.'.'!.*!!!.'.'.!  65 

bribery  of  members  of  legislature *  .*.  .1  .!*.!',!!!.!! !  66 

members  receiving  bribes ...!.'.*.!!! 67 
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» 

Felonies  Affecting  Public  Jubticb.  BeeUoo. 

(a)  BHhtrjf  and  eorruptkm, 

bribery  of  judicial  officer 71 

Iadicial  officer  accepting  bribe 73 

aror  promisiDg  verdict 73 

aror  acceptiof^  bribe 74 

referee  accepting  bribe 74 

appraiser  or  aeaessor 74 

bribery  of  witnesses 80 

bribery  of  otber  public  officer 7B 

of  public  officers ••  .••• 41,  45 

bribing  witnesses    ••••.••• 113 

'   (ft)  Stcapes  and  aiding  therein, 

attempt  to  escape  from  prison ••  85 

officer  suffering  escape • 8^ 

Gorruptly  allowing  escape •• 8^ 

(c)  Ajfeaing  public  rtcortU  and  documents, 

injury  to  public  record 9ft 

offering  f6rged  instrnment  for  record • 95 

mutilation  of  records  by  officers 114 

falsely  certifying  record  of  conveyance V& 

(d)  Perjury  and  ittbornalion  of  perjury. 

definition  of 9ft 

offering  false  evidence 107 

greparing  false  evidence 109 
ribery  of  witoesSb 113 

(e)  FUleifying  evidence, 

offering  false  evidence 107 

preparing  false  evidence 109 

bribing  witnesses  to  give 118 

if)  Jiiscellaneaus,  fdoniin  againet  pubiiejueliee, 

ministerial  officers  mutilating  records 114 

appropriating  records  to  his  own  use 117 

resisting  execution  of  process 128 

aiding  escapes 199 

compounding  crimes 195 

forfeiture  of  office  when  in 199 

production  of  pretended  heir 139 

snbstitutiug  one  child  for  another * 139 

falsely  certifying  a  paper  as  recorded 169 

false  auditing  claim ^ 165 

paying  false  claim 160 

aiaing  or  abetting  paying,  or  auditing  false  claim 166 

transierring  bank  cleposit  fraudulently. 167 

\g)  Conepiracy, 

conspiracy  against  peace 169 

id.,  by  persons  out  of  state .b..... 169 

overt  act  in  conspiracy  necessary .* 171 

to  sell  passage  tickets • 619 

hiiONiBs  against  thb  Person. 

(a)  SuiMe, 

attempting 174^  178 

aiding  in  commission  of 175 

attempt  to  commit. • • 176 

(()  Homicide, 
definition  of 179 

(1)  murtfef  first  degree 189 

murder  from  duelling ••185 

murder  second  degree 184,187 
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Fbloniss  against  the  Person  —  Continued.  Section. 

(2)  Jlfantiaughter, 

firat  degree • 189 

killing  unborn  quick  child 190 

killing  by  carelero  use  of  gunpowder 201 

killing  by  intoxicated  physician 200 

killing  by  adminiptering  drugs 101 

necond  degree •  198 

producing  abortion 194 

negligent  use  of  machinery.... 19iS 

miBchievous  animal,owner  of 196 

overloading  passenger  yessel 197 

steamboat  at,  negligence  on 198 

negligently  uaing  steam •  190 

(e)  Maiming. 

definition  of 5506 

maiming  one's  self  to  escape  duty 207 

to  obtain  alms 208 

to  excite  sympathy 208 

((f)  Kidnapping, 

of  child. 211 

selling  services  of  colored  person 214 

removing  from  this  state  persons  held  to  service  in  another  state. . . .  215 

{e)  Assaults, 

first  degree  defined -.  217 

with  deadly  weapoo 217 

administering  poison,  etc. 217 

second  degree 218 

administering  poison 218 

for  purpose  of  committing  crime 218 

griAvoas  bodily  harm 218 

with  intent  to  commit  felony 218 

third  degree 219 

(/)  EMerp. 

definition  of 224 

taking  of  property  secretly  not  robbery 227 

first  degree 228 

with  dangerous  weapon 228 

with  aid  of  accomplice 228 

by  inflicting  bodily  harm 228 

second  degree 229 

by  using  violence 229 

by  causing  fear  of  injury 229 

third  degree 290 

Of)  Duds  and  eJtalUnges, 

challenging  to  fight 285 

sending  verbal  message  to  fight 285 

accepting  cliallenge 235 

delivering  challenge 285 

being  present  at  duel 285 

aiding  or  abetting  in 285 

Fblomibs  against  the  Person,  Public  Dbgbnct  and  Moraub. 

(a)  Rape,  abduction  and  seduction. 

definition  of  rape  278 

compelling  woman  to  marry 281 

abduction 282 

seduction  under  promise «• •••• 284 

(b)  AlMndonment  of  children, 

of  child  under  six  years 287 
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Felonies  against  the  Person,  etc.  —Continued.  SecUon. 

{e)  Abortion  and  concealing  birth, 

abortion  defined 3M 

by  administering  drags. .  .   ••••••••••••••• 294 

by  use  of  instrament 204 

producing  miscarriage .e.o 295 

selling  drugs  to  produce «•••••«>••••••• 297 

selling  instruments  to  prodaoe • 297 

(d)  Biffamy,  ineat,  etc, 
bigamy  defined , 298 

iuci;bi SU2 

crime  against  nature 903 

(s)  VtokUing  ieptUturc  of  the  dead. 

body  stealing • 311 

receiving  stolen  body 818 

opening  grave 313 

(/)  Lotteries. 

contriving,  drawing  lotteries .......••  335 

(ff)  Gaming. 
common  gambler 344 

Felonies  against  Public  Health  and  Safety. 

willfully  poisoning  food , 358 

careless  use  of  gunpowder  ...  201,  389 

keeping  gunpowder  unlawfully 389 

placing  gunpowder  against  buildings,  etc .C36,  645 

Tiolation  of  quarantine  laws 391,  892 

master  of  vessel  giving  false  information 382 

master  of  vessel  permitting  person  to  land  unlawfully 892 

violation  of  health  laws 397 

medical  prescriptions 405 

carrying  certain  weapons 410 

carrying  slung  shot,  billy,  etc 410 

carrying  dagger,  dirk,  etc 410 

having  possession  of  nArcotics  with  intent  to  administer. 412 

false  rumors  as  to  public  funds 435 

Crimes  against  revenue  and  property  of  state, 

misappropriation  of  state  f und.f 470 

falsification  of  accounts  by  public  olficers 470 

altering  accounts 470 

omitting  to  pay  over  funds 470 

misappropriation  by  county  treasurer. 472 

delivering  false  bill  of  lading 476 

willful  injuries  to  canals 479 

injuries  to  salt  works 483 

seizing  military  stores • 484 

Felonies  affecting  Property  , 

(fl)  Arson. 

fimt  degree 486 

burning  dwelling  house ...subd.  1,  486 

burning  car  or  vessel  inhabited *.  • subd.  2,  486 

second  degree • 487 

burning  uninhabited  dwelling 487 

burning  building  adjoining  d  welling 487 

burning  car  or  vessel  uninhabited 487 

third  degree 488 

(5)  Burglary, 

first  degree 496 

second  degree 497 

third  degree 4W 
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Felonies  affecting  Propektt — Con tio  aed.  Section . 

(c)  Forgery. 

first  degree 509,  510 

forgery  of  will  or  codicil 509 

certificate  of  acknowledgment '•....  509 

of  public  eecnritj , 509 

of  certificate  of  stock,  etc 509 

of  assessment  of  security 509 

second  degree 611 

of  public  seal 51 1 

of  public  record  ..  ^ 511 

of  judgment-roll 511 

of  entry  in  public  record,  or  account  of  bank  note,  etc 511 

third  degree 514 

altering  accounts,  etc 514 

makes  false  entry  in  book  of  accounts 514 

omitting  to  make  true  entry 514 

forging  passage  tickets 516 

counterfeiting 511 

of  legislative  bills. 64,     65 

of  postage  and  revenue  stamps 517 

of  corporate  stock 518 

uttering  forged  instruments 521 

a  forged  plate  or  seal 521 

a  forged  coin 521 

a  forged  will  or  deed 521 

'1.  Larceny. 

f^\  2.  EmbfoUement. 

^^n  8.  FfUse  pretensea. 

4.  Felonioue  breach  of  iruet. 

embezzlement  by  public  officer. « 471 

by  county  treasurer .', 472 

embezzlement 528 

grand  larceny,  first  degree 530 

taking  property  from  the  person 580 

from  dwelling-house,  etc 580 

second  degree 531 

taking  of  more  than  twenty-five  dollars  value  in  any  way. 581 

taking  any  value  whatever  from  the  person 581 

taking  a  public  record 581 

keeping  lost  property 589 

bringing  stolen  property  into  state 540 

conversion  by  trustee 541 

knowingly  receiving  stolen  goods 550 

(e)  Extortion  and  oppression. 

money  by  force  and  threats 554 

blackmail 558 

(f)  False  personation  and  cheaU, 

personating  another. 562 

obtaining  property  by  false  pretenses 566 

obtaining  property  for  charitable  purposes  by . .  .* 567 

obtaining  •evidences  of  debts  by 568 

mock  auctions 574 

{g)  Fraudulently  fitting  cut  and  destroying  vessels, 

willfully  destroving  vessel 576 

fitting  out  vessel  with  intent  to  wreck 576 

making  false  manifest 577 

(A)  FrofudtUent  deHruelion  of  insured  property, 
destroying  property  insured • ••  578 

presenting  false  proofs  of  loss 579 


422 
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FKL0NIK8  AFFECTING  PROPERTY  —  Continued.  Section. 

(i)  Frauds  of  corporaiiona.  vg- 

fraudulent  lasue  of  stock,  etc. ^^ 

frauds  in  organizing 

(J)  Fraudt  in  adU  of  passage  tickets.  ^^^ 

oonspiraoy  to  sell 

(ft)  Fraudulent  issue  of  tUUs  to  merchandise. 

fictitious  bills  of  lading ^ 

fictitious  warehouse  receipts ^^ 

not  canceling  warehouse  receipt 

(/)  Malicious  misehirf,  etc,  ^  ^  ^^^ 

injury  to  railroad,  etc ^^ 

damaging  building  by  explosion ^ 

burning  grain,  grass,  lumber,  etc ^^ 

altering  signal  or  light  for  vessel gog 

injuring  highway,  boundary,  pier,  etc. ^ 

endangering  life  by  explosives ^^ 

injuring  museum  articles «|q 

destroying  or  delaying  election  returns.. ^ 

destroying  or  Injuring  church  property •  ^ 

miscellaneous  felonies 1 V. '/.'.  685 

attempts  to  commit  crime, ^^ 

woman  concealing  birth  of  issue 

Fbkalb.  ■ 278 

abusing  child *  ]  [ 283 

abduction  of ; 291 

child  under  fourteen,  begging :''\\''''  '^C''  * " " '/"/. 698 

convicted  of  felony,  to  be  sent  to  penitentiary,  wlien 

Fkrrt.  ,  ,     .^      #  i.«  416 

maintaining,  without  authority  of  law •  •  •  • ^^^ 

prosecution  for • •   •  u* • '        41»j 

violation  of  i  ecognizance  to  keep  and  attend. .   ^^^ 

neglect  to  post  schedule  of  rates 

Fictitious  Namb.  580 

signing  to  subscriptions  for  stock •••• 3^ 

in  partnerships 

FiGHTiNa  OF  Animate.  OOi,  665 

or  keeping  place  for 

act  puniBliable  by  ft  crime. '.'*".'!!'..!!      7 

extent  of.  prescribed  by  tWB  Code .•.•••• jg 


•••■••• 


discretionary ;;;..;... 1* 

in  cases  of  felony '** 15 

for  misdemeanor \\V.\\ 83 

of  accessory  to  felony......   ••••••   LlUiii^'t^'Afirtock  * 518 

of  officer  of  corporation  ^^"^^^^^f!^^^                           542,  543 
imposed  on  trustees,  etc.  disposition  and  remission  oi........ •  ^ 

not  to  exceed  five  hundred  dollars,  when 

FiRB.  418 

negligence  in  respect  to 414 

rrfasing  to  extinguish ;•••:•/ ', 415 

obstructing  attempts  to  extinguwh.^......^^^^^  ^^ 

violation  of  act  to  prevent  conflagrations  In  Wew   '^^*-         f;.^...  «[« 

Queens  counties .•••Vi 037 

p,2rn~fiietog«>wlDK  '>^VS.h^^^^^ "^ 
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PiRE  Arms.  Section 

aiming  or  discharging 427 

discharging 468 

discharging  at  train  or  locomotive 685 

Fire  Escapes. 

neglect  to  provide 447b 

Fire  Hydrant. 

opening  without  authority ^. . . .  subd.  11,  639 

Fire  SCAN. 

obstructing,  in  performance  of  duty 415 

Fixtures. 

severance  of,  from  realty 587 

setting  fire  to  . .   .^ 687 

Flags. 

desecrations  of . .  subd.  16,    640 

Float. 

unlawful  to  keep  for  gambling 843 

Flowers. 

removal  of,  from  graves,  etc 647 

Food. 

neglect  to  furnish  to  minor 288 

adulteration  of 407,  407a 

selling  tainted,  etc 408 

imitation  articles  of,  to  be  branded,  etc 480 

neglect  to  provide  animals  with 656,'  657 

of  milch  cowH,  etc 662 

for  animals,  being  transported  on  railway,  etc.,  who  to  provide 663 

FORCB. 

use  of,  extent  of 228 

necessary  to  constitute  robbery 224 

how  must  be  employed 225 

degree  of,  immaterial 225 

extortion  by  use  of 554,  560 

degree  of,  not  material 225 

Forcible  Entry  and  Detainer. 

making  or  advising 465 

Foreign  Coin. 

forgery  of 511 

possession  of  counterfeit 526 

Foreign  Convict. 

misdemeanor  to  bring  into  state ••   ,  440 

Foreign  Conviction  or  Acquittal. 

when  a  sufficient  defense 679 

Foreign  CoIiforation.      See  Corporation. 

Foreign  Governments. 

ambassadors,  etc.,  from,  not  HaUe  to  punishment  in  this  state. ......     27 

« 

Forfeiture. 

on  acoount  of  suicide , 178 

of  Gommodittee  wxpoeed  for  sale  on  fliibbalh. 270 

by  person  gambling. 840 

of  animals  and  money  in  betting 852 

for  false  imprisonment  870 

of  license  of  auctioneer r  •  •  v ^'^^ 

imposed  for  cruelty  to  animals 66$ 

of  property,  by  ^conviction ,  when 710 

for  deodands  abolished 710 

in  eases  of  suicide  and  persons  fleeing  from  Justice 710 

generally 723 

Fobfeiture  of  Office 

by  public  officer  not  having  qualified 42 

by  selling  appointments 58 

or  selling  rights  of  office 54 

by  member  of  legislature  for  bribery 70 


424  Index  to  Penal  Code. 

FoBFEiTURB  OF  Office  —  Continued.  Section. 

bjr  officer  allowing  escape  intentionally 90 

by  attorneys,  juaticea  and  constables,  baying  demands,  etc 189 

by  pablic  officer,  auditing,  etc. ,  false  claim,  when 166 

by  sentence  to  state  prison,  wiien 707 

generally 723 

FOROBRY. 

procuring  the  recording  of  forged  paper 95 

offering  same  in  evidence 107 

of  evidence ^ 109 

first  degree 609 

false  certificates 510 

second  degree 511,  612,  613 

third  degree 614,  615 

passage  tickets 616 

U.  S.  stamps 517 

selling  forged  shares  by  officer  of  corporation 518 

definition  of  forge,  forged  and  forging 520 

uttering  forged  instruments 521 

uttering  writing  signed  by  wrong-doer*8  name 622 

punishment  of,  first  degree 523 

id.,  second  degree 524 

id.,  third  degree 526 

possession  of  counterfeit  coin 526 

advertising  counterfeit  money 527 

Former  Contiction  or  acquittal. 

bar  to  prosecution  for  duelling,  when 240 

foreign,  effect  of 670 

Fort. 

of  state,  offenses  regarding 484 

Franchibb. 

elective , , 41 

maintaining  ferry  without,  effect  of. , . . . .  416 

Fraud. 

on  witness 108 

of  attorneys,  etc. 148 

pretended  heirs 151 

in  substitution  of  children 152 

in  gambling , 389 

in  fitting  out  vessels 676 

in  destroying  property  insured 678 

in  presenting  proofs  of  loss 579 

on  creditors 586-689 

corporations,  fraud  in  organizing 590,  592 

in  issuing  stock,  etc 591 

in  sale  of  passage  tickets 615*'627 

in  presenting  claims  to  public  officers 672 

in  conveyaucing 586.  587 

fraudulent  insolvencv  by  individuals. 586-^589 

fraudulent  insolvencies  of  corporations 590,  605 

Fruit  Juices. 

adulteration  of  natural 407a 

Fruit  Trees. 

willful  injury  to 640 

Funeral. 

processions  allowed  on  Sabbath,  when 276 

obstructing,  or  denying 315 


InTDEx  TO  Penal  Codk.  425 


G. 

Oallbrt.                                                                                              Section, 
injury  to articleB  in • 648 

Qahblbr. 

defiDition  of,  and  punishment • • 844 

See  Gaming. 

Gaming. 

on  Sabbath  day 265,  275 

keeping  of  apparatus  for 836,  887 

articles  for,  declared  public  nuisance,  when 888 

general  provisions  and  punishments,  regarding.  886-852 

Qab. 

using  illuminating,  without  passing  through  meter 651 

injury  to,  meter  or  steam  valves '651 

9a8  Pipb. 

malicious  injury  to 680 

Gas  Tar. 

throwing  into  streams,  etc 890 

General  Assignment. 

frauds  in 589 

Glanders. 

sale  of  animal  having 658 

Good  Faith. 

taking  property  under  claim  of  title  in 548,  549 

Government  Bonds. 

and  securities,  creating  false  rumors  affecting 485 

Governors. 

of  states,  publication  of  false  message  or  proclamation  of 674 

may  relieve  prisoner  of  judgment  of  habitual  criminality,  when 692 

Grand  Armt. 

unlawfully  wearing  badge  or  button  of 674a 

Grand  Jurors. 

offenses  connected  with , .71,    77 

definition  of 81 

acting  after  allowance  of  challenge 144 

disclosing  secrets.. 166,  157 

Grand  Jury. 

misconduct  in  drawing  and  impannelling,  misdemeanor 76 

Grand  Larceny. 

in  first  degree,  defined 580 

in  second  degree,  defined 581 

punishment  for,  first  degree 588 

id.,  second  degree..... 584 

See  Larceny. 

Grass. 

setting  fire  to,  how  punished • 687 

Grave. 

opening,  with  intent  to  steal  body 818 

Gravestone. 

injury  to 647 

Growing  Crops. 

burning  of 687 

malicious  injury  to,  how  punished «••••• 640,  646 

54 


426  Indkx  to  Pehal  Codx. 

QuiDBPoflK.  fiacHom 

inahcioufl  injnxy  to.  how  paniflhed. iS39 

Gunpowder. 

lUibUitT  of  manafactoven  of 201 

anlawiol  keeping  of 889 

careleia  qm  of 9^ 

injar/  u>  building  or  Teasel  bjr 636 

attempt  to  injure  bjr  use  of ,, 645 

H.' 

Habbab  GoRPua 

impriaoniuff  person  after  diacharge  by 379 

intent  to  elude • • 860 

maj  be  issued  on  Sunday 868 

Habitual  Ciiiminai.. 

destitute  child  of 291 

possession  of  burglar's  tools  by 608 

definition  of,  and  general  proyisions  regarding 68(M)88 

Harbor. 

obstructing,  etc • 444 

Hay 

regulations  as  to  baled 585a 

Hbauth  Qtficbbs. 

interfering  with • • 896 

Heat  of  Passion. 

causing  death  in  the • 189,  193 

Hbir. 

production  of  pretended 151 

Highway. 

obstruoting,  public  Buisanee 385 

depositing  noisome  substance  on 481 

cacryiAg  oa  ofl[en8iYe  trade  nwm 4S1 

willful  injury  to 689 

to  milo  Htoni5  upon 689 

driving  dangerous  animals  along,  how  punished 640 

running  horses  on 666 

injury  to  cycle 654a 

fiOMICIDB. 

definition  of 179 

different  kinds  of 180 

proof  of  corpus  delicti 181 

petit  treason  abolished 182 

murder  in  first  degree,  defined . .  189 

all,  deemed  malicious 183 

safflciency  of  indictment  and  proof 183 

conversation  with  prisoner  in  jail 183 

evidence  the  prisoner  was  unmoved  at  murder  of  wife,  competent. . . .  188 

reputation  of  deceased 183 

photographs  as  evidence )8S 

must  be  delibexation  and  premeditation 183 

charge  as  to  **  premeditation  "      188 

evidence  as  premeditation  and  deliberation 183 

while  in  commission  of  a  felony 183 

indictment,  allegations,  and  proof 183 

murder  in  second  degree • •••  184,  165 

duelling  outside  state ...  185 

in  first  degree,  punishable  by  death 186 
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HoBiiciDE — Continued.  Section. 

id.,  in  second  degree,  how  punished 187 

manslaughter  defined 188 

in  first  degree , 189 

killing  unborn  child 190 

by  administering  drugs,  etc 191 

{mnishmeot  of 193 
n  second  de^e  defined 198 

I  woman  causing  abortion  by  drugs 194 

by  negligent  use  of  machinery  causing  death 196 

miBchievouB  animals  causing  death 196 

overloading  passenger  vessel,  death  from. . . .' 197 

persons  in  charge  of,  liable  when 198 

person  in  charge  of  steam  engines,  liable  how 199 

I  mtozicated  physician,  how  liable 200 

r  manufacturers  of  powders,  etc.,  unlawfully  keeping 201 

punishment  for 203 

excusable  homicide  defined 203 

justifiable  homicide  defined 204,  2(i^ 

!  HOBSE. 

running  of,  on  highways,  etc •  wo 

illegal  practice  of  horseshoeing 384m 

fraudulent  entries  and  practices  in  contests  for  speed 384o 

Horse  Kailboaix 

obstructing  cars  on 426 

Hotel. 

fraud  on  keeper  of 382 

flre  escapes 447b 

House,  Disorderly. 

keeping  a,  of  leasing 822 

House  of  Refuge. 

conviet  under  sixteen  may  be  sent  to,  when 701 

conyicts  do  not  lose  right  to  vote  in , ,  711 

House  of  Worship. 

injuring  property,  etc 600 

Hui>son  RrvEB. 

nets,  weim,  etc.,  not  to  be  used  in  fishing  in 483 

Human  Bbino. 

burning  of  dwelling  house  containing 486,  487 

Husband  and  Wifi^ 

crime  committed  by  wife  in  presence  of  husband 24 

killing  of  husband  by  wife 182 

homicide  in  defense  of 205 

competent  witnesses  for  or  against  each  other,  when 715 

confidential  communications  of 715 


L 

ICB. 

cuttings  and  bridges 429 

mahcious  Injury  to 640 

streets  and  tracks  cleared  by  use  of  salt,  etc 661 

cutting  in  front  of  premises  of  another 640c 

IT)I0T8. 

assaults  upon 223 

rape  of,  how  punished 278 

solemnizing  marriage  of 376 

cruelty  to 377 


428  IimEX  TO  PSNAL  CODB. 

Ill-Faiol                                                                                                      Section, 
keeping  or  leMing  hooMS. 383 

Impeach  MBMT. 

prooeedingt  reUtlng  to 783 

IMFRI80NMS1IT. 

paDUhmentby 8 

in  0tate  prlion •..••• ....      5 

extentof  in  felonj 18,    14 

extent  of  for  mifldemaanon , 13,    15 

on  conviction  of  acoeaaorj 88 

of  priMoner  escaping  on  being  retaken 84 

proTiaiona  generally  regarding 694-709 

for  life 187 

id.,  as  affecting  marriage  relation 899 

id.,  arson  first  degree 489 

id.,  effect  of 708 

id.,  when  no  mazimam  ia  fixed  bjr  law 696 

Ihosst. 

defined ^^ 

merged  in  crime  of  rape 802 

no  oefense  that  danghter  illegitimate 308 

step-father  and  step-daughter 308 

need  not  allege  knowledge  of  relationship 302 

one  part/  had  knowledge  of  relationship,  other  did  not 308 

evidence  of  prior  acts  of  indecent  familiarity,  etc 302 

is  the  woman  an  accomplice  ? 308 

if  accomplished  by  force  is  rape 308 

Iin>BCBNT  EXPOBURB. 

is  misdemeanor •• 316 

what  is  public  place 316 

intent  is  material 316 

not  necessary  should  be  seen 316 

Indians. 

contracts  in  relation  to  lands • 884a 

trespasses  on  lands  of 640a 

Indictment. 

of  accessory 38 

lesser  degree  of  crime 85 

charging  receipt  of  promissory  note  as  a  )>ribe,  bad 78 

compounding  crime. 196 

disclosing  contents  of 166 

conspiracy  to  procure 168 

for  auelling 185 

kidnapping 818 

for  libel  in  newspaper 849-850 

where  to  be  tried 82,  185,  818,  839,  849,850^853 

for  bigamy 800 

for  seduction 885 

for  prise  fighting 463 

for  burglary 506 

for  larceny 548,  549 

receiving  stolen  goods 551 

rules  for  construing • 718 

meaning  of  terms  used  in 718 

for  frauds  in  marrying 563 

for  false  proclamation,  etc • 874 

iKFBCTTons  Dtseasb. 

exposing  human  life  to « 484 

sale  of  animal  having ^ ..••••• 668 

Ikhabitbd  Building.     See  Building. 
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Injurious  Acts.                                                                                    9eetloo. 
not  ezpreraly  forbidden ••••••••••.•• •• 6TS 

Injury. 

to  peraon , ,.,, .....•••.•••.•••••• If 

malicious , .••..4B6*6M 

toproperty «64 

Innkeeper. 

refusing  to  entertaio  Ruests •••••• • 881 

fraud  on ••••...•.. 88S 

not  to  exclude  guest  by  reason  of  race,  color,  etc • 888 

Ins  AN  ITT. 

responsibility  for  crime  presumed,  when ••••• 17 

acts  by  person  in  state  or •  •.  80 

trial  not  to  be  bad  of  Insane  person • 20 

what  en fflcient  to  excuse  crime •••• ••••  81 

asadefeuae 81 

weakness  of  intellect •..•••....• 81 

lucid  Interval 81 

phrenzy      .   , „. , 81 

delirium  tremens 8t 

moral 81 

morbid  criminal  propensity 88 

if  Icnew  act  was  wrong  not  excused  on  ground,  bad  no  power  to  control  hia 

actions , 81 

burden  of  proof  as  to 81 

expert  and  non-expert  evidence  as  to «...  £1 

permanent,  induced  by  babitual  drunkenness  may  excuse 88 

cannot  change  murder  from  one  degree  to  anotber • 85 

assaults  upon  persons  in  state  of,  to  restrain  them...... 288 

rape  of  insane  person , subd.  3^  278 

cruelty  to •   • ••...••••..  877 

solemnizing  marriage  of 876 

maintaining  private  asylum  for,  without  Ucense • ••.•• 446 

Instrument. 

used  to  procure  abortion •••■.•••.. 817-880 

burglar's  possession  of ,««  •••..    CH>8 

forpaymentof  mone^,  ready  to  be  isBoed • 686 

value  of,  bow  ascertained 646 

Insurance. 

of  lottery  tickets,  etc «•« 880 

burninf(of  building,  etc.,  to  obtain • 488 

wrecking,  burning,  etc.,  vessel  or  cargo 676 

fitting  out  vessel  with  intent  to  wreck ....•• •    576 

false  statemenls  in  application  for  mem  bership 677a 

discriminations  and  rebates  by  life  insurance  corporations  prohibited 677b 

acting  as  agent  of  life  insurance  corporation  without  certificate  of  authority.  677e 

fire  insurance  corporations  to  use  standard  policy  only 577d 

overcharges  bv  marine  insurance  asents 677e 

misconduct  of  officers  and  agents  ^i  corporatione  for  the  insurance  of  domes- 
tic animals 677f 

transfer  to  and  reinsurance  of  risks  in  nnaothorixed  foreign  corpoiiatioaB 

prohibited  to  co-operative  associations .' 677g 

misconduct  of  officers  and  agents  of  co-ioperative  ineuraooe  companies 677h 

acts  of  agents  of  fire  or  marine  insurance  corporations  organised  in  other 

countries,  a^r  revocation  of  certificate 6771 

acting  for  foreign  insurance  corporation  which  has  not  designated  enperin- 

tendent  of  insurance  as  attorney • 677) 

destruction  of  property  covered  by , •.....•• 67o 

false  or  fraudulent  claim  of  loss  to  obtain ,, 678 

uncodified  prorialons ......•« • p.    878 

Insurrection. 

to  prevent  execution  of,  or  force  repeal  of  statute  la  levying  war ••••.     40 

Intent. 

jury  may  take  intoxication  into  consideration  when  determfining 28 

to  do  bodily  harm 817,    216 

tokill * , , 217 

to  commit  felony • • 217,    218 

requisite  in  arson • •..  ^ 490 

to  commit  crime « .496,    498 

to  restore  property  taken  as  defense ....'....• 649 

todefraud si^.  6,    718 

what oonstitutes % 721 

tnfliotioa  of  injury,  presumptive  evidence  of • •• 808 
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IxcnuiDATtbs,  Section. 

of  ottlcer 4(i 

of  legislature , 61,  (K3,  68 

Ibtoxioation. 

voluQtary,  no  defoDse 28 

j ury  raaj  uke  into  coDsideration 28 

voluntary  no  defense  to  crime 22 

if  results  in  fixed  mental  disease  excuses 22 

proof  of.  may  reduce  to  murder  second  degree  by  showing  absence  of 

deliberation 22 

evidence  of,  important  in  fixing  grade 22 

or  to  explain  conduct  and  intent 22 

absence  of  premeditation  not  inferred  from  fact  of ffi 

a  refusal  so  to  charge  not  error 28 

question  for  jury,  whether  so  far  Intoxicated  that  could  not  form  a 

guilty  intent 22 

no  larceny  where  too  drunk  to  form  intent 82 

of  physician  or  surgeon  causing  death  by  reason  of 200,  357 

of  railroad  and  steamboat  emph>y«8  while  on  duty 420 


J- 

JCTTT. 

malicioas  injury  to 689 

JUDOB.     * 

disclosing  finding  of  indictment •  156 

warrant  for  removal  of  persons  from  state  by 216 

Judgment. 

place  of  imprisonment  to  be  specified  in  Judgment  and  sentenee  of 
court 706 

JuDomtNT  Roll. 

forgery  of,  how  panished • 611 

JUKK  Dbalbil 

refusing  to  exliibit  stolen  property • 854 

secreting  stamped  bottles,  etc,  how  punished 871 

JURIBDICTION. 

defendant  procured  commission  of  abortion  absent  from  state  when 

committed 16 

absence  from  state  no  defense  to  planner  of  conspiracy 16 

principal  out  of  state  when  agent  committed  offense 16 

murder  on  Long  Island  indictable  in  this  state 16 

offense  committed  on  board  vessel  in  port,  in  New  York  post-office  and 

navy  yard  at  Brooklyn 16 

Juror. 

bribery  of 71 

corrupt  conduct  of • 73 

promising  verdict • 73 

receiving  evidence  irregularly 73 

accepting  bribe,  or  agreeing  to • • 74 

improperly  influencing .•••••••  75 

misconduct  of  officers  m  drawing ••..,  76 

misconduct  of  ofllcer  having  churge  of    • •••..  77 

talesman  included  in  term •••* 81 

intimidation  of • * 127 

Jury. 

to  find  degree  of  crime 10 
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Justice.  Section. 

promotion  of,  by  this  act 11 

conspiracj  to  obstruct 168 

fleeing  from 710 

JUBTIFIABLB. 

acts  in  self-defense  or  in  defending  another 26 

assaults  defined 228 

homicide  defined 204,  206 

id.,  proTisions  relating  thereto 204,  205 

K. 
Kidnapping. 

out  of  state  may  be  punished,  when  and  where 16 

punishment  for,  and  definition  of 211 

evidence  held  sufficient  to  convict 211 

getting  sailor  drunk  and  taking  him  on  board  ship 211 

party  arrested  without  warrant  followed  by  abduction 211 

neither  force  nor  ill  usage  need  be  exercised 211 

what  constitutes  *'  inveigled  " 211 

intention  need  not  be  alleged  or  proven 211 

indictment  for,  where  triable 212 

consent  to,  effect  of 218 

selling  services  of  persons  kidnapped 214 

other  provisions  regarding 215«  216 

Kings  County. 

officers  drawing  jury  in,  improperly 76 

EvownrvLT. 

term  defined subd.  6,    718 

L. 

marklii^  goods  with  false,  and  offering  same  for  sale 488,    488 

Labor. 

torbiddenon  Sabbath. ezocpt,  etc 988 

endangering  life  or  valuable  property,  etc.,  bjrefqsalto 878 

failure  to  fumiah  statistics  to  oonmiissloner  of 884f 

hours  of ,  to  be  required. 88tti 

payment  of  wages 884i 

failure  to  furnish  seats  for  female  employes 884j 

violations  of  labor  law 88tl 

LiLBOB  Ukioit. 

not  a  conspiracy,  when , 170 

Lake. 

obstructing  passage  on  public 885 

Larceny. 

by  person  out  of  state,  how  punished 16 

in  unlawfully  entering  building  with  intent  to  commit 506 

possession  of  instruments  used  for  commission  of 608 

foivery  with  intent  to  conceal  is  guilty  of,  in  third  degree 615 

dennition  of 528 

embezslement,  false  pretenses  is 528 

includes  false  pretenses  and  embezzlement 528 

taking  must  be  done  so  as  to  constitute  trespass 528 

lifting  pocket-book  from  bottom  of  pocket  sufficient  taking 528 

asportation 528 

lucri  causa  not  essential   528 

must  be  criminal  intent 528 

meaning  of  "  felonious  intent " 528 

must  exist  at  time  of  taking,  secreting,  etc 528 

concealing  property  animofurandi  left  in  possession 528 

jury  must  find  criminal  intent 528 

defendant  may  testify  as  to  intent 528 

too  drunk  to  form  intent i 22 
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Labcbnt  —  Continaed.  SeeCiaa. 

evidence  of  similar  larcenies 528 

poesession  of  stolen  property  as  evidence  of  guilt 528 

by  trick 528 

taking  money  to  get  changed 528 

chamberlain  of  city  appropriated  public  moneys  in  his  hands 528 

attorney  obtained  money  by  false  pretenses 528 

evidence  must  show  reliance  was  placed  on  false  representations 528 

wife's  paramour  carried  off  husband^s  goods 528 

what,  and  what  not  subject  of 528 

intrusted  with  ring  to  procure  loan,  pocketed  proceeds  of  the  loan,  no 

larceny  of  the  ring S28 

indictment  may  charge  commission  of  specific  acts  by  different  means.  588 

sufficiency  of  allegation  of  indictment 528 

variance  between  indictment  and  proof 528 

description  of  stolen  property 528 

amending  indictment 628 

petit,  is  a  misdemeanor 535 

by  fraudulent  order  or  draft 529 

grand  larceny  defined 580,  581 

petit,  defined 582 

grand,  first  degree,  punishment  of 583 

id.,  second  degree 534 

petit  larceny,  misdemeanor 535 

of  complete,  and  unissued  instruments  evidence  of  debt,  passage 

tickets,  etc.,  character  of  same  536 

of  fixtures  severed  from  realty 537 

wrecked  goods,  keeping  of,  misdemeanor 588 

of  lost  property,  defin^ 539 

bringing  stolen  property  into  state  is,  when 540 

conversion  by  trustees  is 541 

fine  imposed,  disposition  and  remission  of 542,  543 

false  pretense,  verbal  not 544 

value  of  evidence  of  debt,  how  ascertained 545 

of  passage  ticket 546 

in  other  cases,  is  market  value 547 

property  taken  under  claim  of  right  a  defense 548 

intention  to  restore  property  not  sufficient  defense 549 

knowingly  receiving  stolen  property 550 

form  of  indictment  for 551 

second  offense,  punishment  for  petit  larceny 688 

Leqiblaturb. 

crimes  against  legislative  power - 51^70 

LVTTBR. 

to  or  from  convicts 160 

threatening  to  extort  or  injure 568-^9 

opening  sealed 642 

when  sending,  complete 683 

Letter  of  Rbcommrndation. 

forged  or  false,  to  obtain  employment 670 

Levy. 

removal  of  property  to  prevent. 687 

unauthorised 556 

Leytino  War.      See  War.: 

Libel. 

definition  of ^ ,  242 

instances 248 

words  to  be  construed  in  popular  sense 248 

scope  of  entire  article  to  be  considered 242 

publication  of,  not  infamous  crime 242 
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LiSEL  —  Continaed.  Seelioii. 

bat  misdemeanor 248 

jury  determine  the  law  and  the  fact 244 

publication  of,  defined 245 

sending  sealed  letter 245 

reading  to  stranger 245 

sending  to  wife  of  person  libelled 245 

proof  of  publication  245 

publication,  when  deemed  malicious 244 

when  justified 244 

when  excused 244 

in  another  state 245 

liability  of  editors 246 

what  may  be  shown  in  defense 2i6 

publication  of  true  report  of  public  official  proceedings « .  247 

a  true  report  not  libelous. 247 

actual  malice  to  be  proved  in 247 

heading  of  articles,  excepted 248 

indictment  for,  where  found 249 

supreme  court  may  direct  venue  when 240 

conditions  for  granting  order 249 

indictment  for,  againet  non-resident,  where  to  be  found  and  tried. . . .  250 

defendant  to  be  indicted  and  tried  in  one  county  only 251 

court  has  power  to  change  place  of  trial 252 

privileged  oommunicatioas  defined 258 

presumed  not  to  be  malicious .^ 258 

threat  to  publish !.. 264 

preventing  publication  of ,  for  money. 254 

letter,  threatening  to  publish 558 

LlCBNSIE. 

pawnbroker  acting  without 853 

physician  or  surgeon  must  have 856 

Hell-Gate  pilots  must  have 898 

maintaining  private  insane  asylums  without 445 

of  auctioneer  forfeited  by  sales, etc.,  by  mock  auction 574 

LiBN. 

secreting,  selling,  etc.,  property  covered  by 571 

LiFB. 

intentional  taking  one's 172 

attempt  to  take  one's ^ 174 

aiding  suicide 175.  176 

endangering  b^  gunpowder,  etc 645 

in  j  ury  to  appliances  for  saving 674ff 

boats  in  bathing  places 42? 

LniEN. 

unlawfully  marking 8641 

Liquors. 

child  Dot  to  be  allowed  where  sold 230,    201 

adulteratloD  of 407 

LrrKRATURB. 

obscene,  selling,  mailing  and  sending 817,    819 

Logs. 

floating,  or  defacing  marks  thereon 878 

Lost  Proprbtt. 

keeping  of,  when  criminal 589 

LOTTBRT. 

defined , 888 

instances  of 92S 

object  of  law  against 888 

unlawful  and  a  public  nuisance 884 
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LoiTBBT  —  GontiDQed.  Section. 

right  of  legislature  to  suppress 324 

punishment  for  contriving  drawing,  etc 325 

sellinff  tickets 8% 

prohibiting  sale  of  tickets  for,  in  another  state 826 

purchaser  of  ticket  for  purpose  of  detecting  vendor  not  an  accomplioe.  326 

sufficiency  of  allegations  in  indictment 325 

advertising,  how  punished 327 

seller  of,  tickets  is  common  gambler 844 

offering  to  dispose'  of  property  bj 328 

keeping  office  for,  purposes 829 

insuring  tickets < 830 

advertising  insurance  of  tickets  in 881 

{>roperty  diBposed  of  by,  forfeited 832 
easing  house  for 838 

law  applicable  to,  when  out  of  state 834 

advertisement  out  of  state,  hew  punished 385 

sale  of  tickets 844 

LoTAL  Legion. 

unauthorized  wearing  of  badge  of 674a 

Lumber. 

defacing  marks  on 878 

LlTNATIC. 

assaults  upon,  when  justified ,.  ..,  238 

solemnising  marriage  of .•..•••..•!!•!*'!!..''{!  376 

cruel  treatment  of,  how  punished  ,.... !•••!!!.!!!!!!!!!!!!  877 

M. 

Machinery. 

death,  negligent  use  of , 195,  199 

malicious  injury  to 689 

Magistrate. 

disclosure  of  depositions  by 145 

must  direct  seizure  of  indecent  articles 820 

duty  of,  regarding  gaming 845 

solemnizing  unlawful  marriage 376 

must  order  arrest  of  persons  about  to  engage  in  prize-fight 468 

must  destroy  false  weights  and  measures,  when 588 

Maiming. 

definition  of.  and  provisions  regarding 206-210 

infliotion  of  injury,  presumptive  evidence  of  intent 206 

Malfeasance.    Hee  Officers. 

Malice  and  Malicious. 

presumed  in  libel,  when 244 

against  editor,  when 247 

privileged  communication 268 

definition  of subd.  4»  718 

injury  to  property 686-654 

malicious  mischief 685-654 

Manifest. 

false,  of  vessel 577 

Manslaughter. 

defined 188 

aiding  suidde 175 

first  degree 189 

killing  unborn  child  by  injuring  mother 190 

killing  unborn  child  by  administering  drugs 191 

first  degree;  how  punished 192 

what  must  be  shown  to  convict 169 

second  degree;  how  punished 193,  208 

by  culpable  negligence;  indictment 198 

no  excuse  that  negligence  arose  from  obeying  instructions. 198 

Vhen  error  to  read  to  jury  sections  of  Code  relating  to 198 
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M  U78LAUOHTER  —  Continued.  Section* 

homicide  includes 180 

abortion 188,  191 

instances  of. 19^301 

if  no  design  to  kill,  homicide  is 188 

accidental  killing 188 

heat  of  passion 188 

death  from  fighting 188 

survivor  in  prize  fight 188 

mutual  combat..   ..   188,189 

careless  killing  hy  discharge  of  fire  arm : .  188 

husband  killed  wife's  paramour 188 

jury  may  convict  of  any  degree 188 

causing  death  of  another  by  unlawful  assault 189 

homicide  in  committing  or  attempting  to  commit  a  misdemeanor.-. . . .  189 

IfARCH. 

sentences  of  convicts  must  expire  between,  and  November,  when. . . .  697 

Market  Price. 

circulating  false  rumors  affecting,  of  bonds,  stocks,  etc 485 

BfARKET  Value. 

of  thing  stolen,  how  determined « 547 

Marriaob. 

compelling  woman  to,  and  punishment  thereof 281 

what  evidence  necessary 1^,  286 

seductioD  under  promise  of 284 

subsequent,  a  bar,  when. •  • 285 

of  idiots,  minors,  etc 876 

criminal 801,  802 

Married  Woman. 

must  not  disclose  confidential  communication 715 

testimony  of,  in  certain  cases 71o 

crime  committed  by 24 

Masked  Persons. 

assemblage  of,  when  lawful 452,  453 

Master  and  Servant. 

master  of  vessel  and  crimes  pertaining  to 153, 182,  440 

petit  treason  abolished 182 

breaking  of  contract  by  servant 673 

Medicine. 

practice  of,  without  license  or  unde^  fraudulent  diploma 356 

adulteration  of 407 

Meeting. 

religious,  disturbance  of 274 

disturbance  of  lawful •. 448 

Merchandise. 

frauds  in  packing,  so  as  to  increase  weight,  how  punished 406 

offenses  against  marking,  etc.,  on  silver 864a--364h 

article  of,  defined 365 

Messenger. 

of  ambassadors,  etc 27 

Meter. 

gas,  unlawful  interference  with 651 

Milch  Cow. 

keeping  in  unhealthy  place , 662 

See  Skimmed  Milk. 

Mile  Stone. 

or  board,  injury  to , , 639 
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Military.  Section. 

converting  militaij  property,  unlawfully  wearing  uniform GT'la 

introduction  of  spirituous  or  malt  liquors  into  arsenal  or  armory 674b 

unlawfully  exacting  toll  of  a  member  of  the  national  guard 674c 

failure  to  respond  to  military  duty 674d 

stores  of  state,  seizure  of 484 

Milk. 

keeping  animnl  giving:,  in  unliealthy  place'. 669 

"  impure  and  unwholesome  "  defined 669 

Mineral  Water. 

using  stamped  bottles  for,  unlawfully 869-871 

Mines. 

refusal  to  admit  inspectors  to , 8S4f 

Minor. 

how  Bopported 288 

marriage  of ^76 

to  be  sent  to  penitentiary,  when 690 

may  be  sent  to  Elmira  Reformatory,  when 706 

under  twelve,  may  be  placed  in  charge  of  suitable  person 7IS 

sale  of  fire  arms,  etc,  to 138 

Misdemeanors  —  Indexed. 

Abandonment  of  disabled  animal 656 

Academy^  keeping  gambling  apparatus  near 386 

Accenoriei,  rule  for  punishment  of 688 

Account,  overdrawing  of,  by  officer  of  bank 600 

keeping  false  account  by  officer • 609 

publishing  false  statement  of,  by  officer 603 

AckhuwUdgmerU^  recording  conveyance  without 164 

false  certificate  of,  by  officer 168 

Acrobatic,  erhibitiona,  must  use  network  in 364 

Act  or  omisnofit  how  prohibited  by  statute 96 

commiBsiou  of  prohibited  acts 155 

when  no  punishment  is  prescribed 675 

Action,  civU,  begun  without  consent 158 

conspiracy  to  institute 168 

Ac^ournment  of  civil  action  to  Saturday 971 

AdtUteration  of  food,  drugs,  liquors,  etc. 407 

sale  of  same  406 

Adverse pottaesnon,  buying  lands  in  suit 129 

buying  pretended  titles 180 

Advertinng  obscene  prints,  etc 817 

indecent  articles 318 

lotteries 827 

the  keeping  of  an  office  for  lottery  purposes 828 

offers  to  insure  lottery  tickets 381 

persons  out  of  state,  advertising  lotteries 885 

by  affixing  bills  without  owner's  consent 648 

AfflJting  advertisement  without  property  owner's  consent 648 

Aiding  or  nbetting  in  forcible  entry  and  detainer 466 

not  aidiuif  officer  when  commanded 121 

misdemeanor  is  misdemeanor 81,  602 

the  escape  of  prisoner 87,    88 

officer,  aiding  escape  of  prisoner 89 

Air  gun,  discharging:  in  public  place 468 

Alienation  of  land^  in  suit 129 

of  pretended  titles ISO 

Ar/ibuiance,  obstructing  way  of 482 

Amueement^no  distinction  in  places  of,  from  color,  etc 388 

dangerous  place  of,  prohibited 497 

AnivMls  near  court 147 

obstructing  ambulance  for 489 

killing  of,  in  cemeteries 610 


J 
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Misdemeanors  —  Continued.  Section. 

AnimaU,  driving  alon^  highway 640 

driving  of,  upon  eiaewalk 652 

overdriving 655 

abandonment  of  disabled 656 

failure  to  provide  proper  food  for 657 

selling  disabled  anioxal 658 

carrying  of,  in  cruel  manner 659 

poisoning 660 

throwing  substance  injurious  to,  in  public  place 661  ^ 

transporting  cruelly 663 

setting  on  foot  fights  between 664 

keeping  a  place  for  fighting 665 

running  of,  on  highway . .   . .  666 

crueltT  to 655-669 

Apothecary  improperly  labeling  drugs 401 

unlawfully  selling;  poison 402 

refusing  to  exhibit  record 403 

selling  poison  without  label 404 

Arresi,  delay  in  arraigning  prisoner  after 118 

conspiring  to  procure 168 

for  process  for,  on  Sabbath 268 

of  dead  body 3 14 

unlawful  and  malicious 556 

^W,  injury  to  work  of • 647 

Afmembty  of  disguised  persons 452 

disturbance  of,  lawful 448 

AMeument  and  a$ses9or,  false  statement  relating  to 485 

improperly  influencing 75 

Asmigna^ion^  keeping  house  of 822 

Auignment,  fraudulent 586 

Aiplum,  keeping  insane  asylum  without  license 445 

AUachmtrU  of  dead  body 314 

Attorneys  and  coun9elors  illegally  obtaining  demands  for  collection  ....  136 

deceiving  court 148 

deceiving  party 148 

willfully  delaying  suit 148 

allowing  use  of  name  by  others 149 

aiding  in  defense  of  prisoner  defended  by  partner 670 

for  prosecution,  after  aiding  in  defense 670 

receiving  fee  in  conaideratiou  of 670 

AuctioM,  mock 443 

BaJby  farming t  act  to  prevent 298 

Baggage  car,  place  passenger  coach  before 422 

BaUee  selling  property,  etc 528 

Bank,  injuring  bank  of  river 639 

illegal  sale  of  bank  notes 597 

issuing  excessive  number  of  bank  notes 598 

misconduct  of  bank  director 594 

guaranty  of  bank  notes 599 

bank  officer  overdrawing  account 600 

ofiicer  of  insolvent,  receiving  deposits COl  - 

frauds  in  keeping  accounts  of 602 

fraudulent  insolvency  of 604 

Barratry ,  common  133 

Bathing^  surf  regulations 427 

Bawdy  houw,  keeping  or  leasing 322 

Beacon,  injury  to 639 

Bill  of  lading,  destruction  of 872 

of  wrecked  property ....  487 

BUly,  manufacture  and  sale  of 409 

Bird»,  killing,  etc.,  in  cemeteries  and  parks 640 
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Misdemeanors  ~>  Continaed  Section. 

Birds,  fighting  of 0^ 

keeping  place  for  fighting  of 665 

BlackmaU,  sending  letters  for  purposes  of 5S9 

verbal  threats  are 560 

Bodily  injury,  causing  by  refusal  to  labor 673 

Booking,  emigrants 696 

Books,  in  public  libraries 640 

officer  refusing  to  deliver  to  successor 57 

witness  refusing  to  produce 60 

Boom,  malicious  £jury  to 689 

Booth,  keeping  of,  for  gaming 343 

Borrowed  property,  selling  or  pawning 573 

Bottles,  renlling  stamped,  etc 869 

keeping,  with  intent  to  use 870 

Boundary  lines,  injury  to  monuments  marking 639 

Breach  of  peace,  interrupting  court 143 

Breaking  Nabbath  is  misdemeanor 209 

Bribery  and  corruption,  officer  receiving 48 

in  omitting  a  duty 49 

for  services  not  rendered 60 

in  returning  fugitives 61 

in  official  appointments. 52,    53 

in  selling  right  to  official  power 54 

in  canal  offices 481 

of  justice  or  constable  in  obtaining  claims  for  collection 138 

Bridge,  malicious  injury  to 639 

Building,  used  for  public  nuisance 888 

unlawfully  entering 505 

used  for  lottery  purposes 838 

affixing  advertisements  to 643 

Buoy,  malicious  injury  to 639 

Burglary,  entering  building  with  intent  to  commit 505 

possessing  tools  used  in 508 

Burying  ground,  injuring  animals  in 640 

Buying  or  selling  offices 52,  53,    54 

of  lands  in  suit 129 

of  pretended  titles 130 

of  demands  by  attorneys 136 

of  demands  by  justices,  etc 137,  138 

stolen  goods  may  be ^ 550 

Bystander,  refusing  to  assist  officer. 456 

Canal,  waymaster  on,  making  false  entry 477 

officer  on,  concealing  frauds ', 478 

drawing  water  from 480 

officer  on,  taking  bribe 481 

Capital  stock,  frauds  in  subscriptions  to 500 

Casks,  stamping  false  tare  on 585 

CeUtU,  driving  of,  upon  sidewalks 658 

Cemetery,  associations,  must  regard  civil  rights 888 

injuring  animals  in 640 

injury  to  monuments  in «. . .  •  647 

Certificate,  false,  of  public  officer 163 

Ctfrfi^rori, imprisoning  persons  discharged  by 879 

concealing  person  to  elude  service  of ' 880 

Challenge,  grand  juror  acting  after  allowance  of 144 

to  duehi 287 

to  prize  fight 458 

Chattel  mortgage,  secreting  or  selling  property 571 

Cheating  by  personating  officer • 565 

in  obtaining  employment 570 
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CfheaUng^  by  mock  aactlons 574 

by  concealing  mortgaged  property 571 

OhUd,  omitting  to  provide  for 288 

endangering  life,  etc. . .    289 

not  allowed  in  dance  bouses,  etc 290 

begging 291 

employing,  for  certain  purposes 292 

concealing  birtb  of 296 

Cities,  squatting  on  land  in 467 

Clerk  of  court,  rocelving  bribe 115 

disclosing  of  depositions  by 146 

Clerk  of  magistrate,  disclosuro  of  depoBitions  by 145 

Clothing^  depriving  person  of 653 

Cock  fighting  a  misdemeanor.   ..,•.... 664 

keeping  place  for 665 

Code  of  Civil  Procedure,  violating  certain  sections  of. 137, 188,  148 

Code,  P^no/,  punishment  in  misdemeanors 15 

Coercion,  of  person  by  violence 653 

Compensation,  officer  receiving  unlawfully 60 

for  services  not  allowed 51 

Compounding  crime,  misdemeanor  when 125 

Conoealing  birth  or  death  of  child « 296 

lost  treasure 482 

property  of  insolvent 589 

escaped  prisoners. 91 

Concert  saloon,  child  not  to  Tisit 290 

ConHagrcUions,  refusing  to  aid  in  extinguishing « 428 

Conspiracy  a  misdemeanor 168 

to  resist  process 457 

between  creditors  and  debtors 589 

to  sell  passage  tickets 621 

to  break  a  contract 673 

College,  keeping  gaming  apparatus  in 336 

Combustible  material,  unlawful  making 389 

Commander,  of  vessel 153 

must  suppress  gaming 350 

Common  carrier,  refusing  to  carry  passengers 381 

Company,  false  designation  of ,,  368 

ConSUiblef  receiving  reward  to  permit  escape 115 

executing  search  warrant  w  ith  seyerity 120 

buying  demands  in  suit 187 

inducing  suits  by  promises 188 

Contagious  disease,  exposing  self  or  another  to 434 

sale  of  animal  having 658 

Contract,  public  officer  not  to  be  interested  in 478 

Conveyance,  of  lands  in  suit 129 

of  pretended  titles 130 

recording  without  acknowledgment. .  w. 164 

Convict,  importing  foreign 158 

nnauthorized  communications  with 160 

Co-partnerMp,  using  fictitious  name  in 868 

fraud  in  limited 875 

Coroner  receiving  reward, etc 115 

Corporation,  frauds  in  subscription  to  stock  of 590 

fraud  in  issue  of  stock  of 591 

fraud  in  organizing  or  increasing  stock  of 592 

misconduct  of  officers  of 594 

frauds  in  keeping  accounts  of 602 

Sublishing  false  report  of  condition  of 608 
ireetors  of,  participating  in  fraudulent  insolvency 605 

▼iolation  of  duty  of  directors  of 600 
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Corporation,  railroad ,  incnrring  excessive  debts 007,  (K)6 

failure  of  director,  trustee  to  notii^  otlier  officers. 613 

County  clerk,  willful  omission  of 474 

County  jaU^  misdemeanors  punishable  in 473 

Court,  racing  animals  near 147 

keeping  gaming  apparatus'  near 336 

contempts  of 148 

Crimes,  misdemeanors  are 4 

conspiracy  to  commit 168 

leaving  state  to  commit 667 

Cruelty,  to  anitnaU.     See  Animals 655-669 

to  idiots,  etc 660 

Dam,  malicious  injury  to 689 

Dance  houu,  child  not  to  frequent 2^,  891 

Dangerous  animals^  driving  of,  on  highway 640 

weapon,  manufacture  of 409 

exhibitions  without  network 884 

Dead  body,  unlawful  dissection  of 809 

arrest  or  attachment  of 814 

disturbing  burials  of 815 

concealing,  of  child SNMI,  698 

Deceiving  witness 106 

Deer,  killing  of,  etc 640 

Defacing,  marks  on  wrecked  property 873 

on  logs,  etc 878 

real  property,  by  posting  bills 648 

articles  in  libraries 648 

Definition  of  misdemeanor 6 

Delay,  in  taking  prisoner  before  magistrate 118 

Depohition,  disclosure  of,  by  magistrate 96 

Destruction,  of  evidence  to  prevent  its  use 110 

Diploma,  physician  practicing  without 356 

Director,  misconduct  of 594,  595 

Illegal  loan  by .....    596 

frauds  of 602 

publishing  false  report  by 608 

participating  in  frauds 605 

failure  to  give  notice. . 612 

Discharging  fire  arms  in  public  places 468 

Disease,  exposing  human  life  to 434 

sale  of  animal  having  contagious 658 

Disguised  persons,  unlawful  assemblage  of 452 

Disobedience  of  laws  by  public  officers 471 

Disorderly  behavior  in  court 148 

Disorderly  liouse,  keeping  of 831 

unauthorized  office  for  sale  of  passage  tickets  is 631 

District  attorney,  disclosing  indictment 156 

partner  of,  not  to  aid  in  defense 670 

Disturbance^  of  legislature 60 

of  reliji^ious  meeting 274,  275 

of  funerals 815 

of  lawful  meetings 448 

Dock,  injury  to 639 

Dog-fighting,  a  misdemeanor 664 

keeping  place  for 665 

Dam,  malicious  injury  to 639 

Dredges,  use  of,  for  oyster 443 

Driving,  dangerous  animals  on  highway.    640 

of  teams,  etc.,  on  sidewalk 663 

Drugging,  persons 441 
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■  i>rtf^^7i^,  animals. 660 

\  Duels  aud  cUaiieuges,  attempts  to  induce. 287 

^  posting  for  not  fighting. 238 

^  Duress,  compelling  person  by  nse  of  violence 653 

'  JSarth,  unlawful  digging  and  removing  of 640 

(  Eavesdropping,  a  mif»demeanor . . . .  ^ 436 

I  Embafikment,  injury  to 639 

I  EmbroGery^  a  misdemeanor 75 

Emigrants,  charging  excessive  fare  to,  etc 626 

I  Employment,  of  children  for  certain  purposes 292 

Engineer,  unable  to  read 418 

employing,  who  cannot  read 419 

intoxicate 420 

Enticing  person  to  visit  gambling  house 282 

Escape,  officer  permitting 115 

Evidence,  refusal  to  give 69 

deceiving  witness 108 

destroying 110 

preventing  witness  from  giving Ill 

inducing  witness  to  give  false 112 

disclosing,  before  grand  jury 157 

Eteeeutive  officer,  acting  without  having  qualified. 42 

attempting  to  prevent,  from  performing  duty 46 

resisting 47 

taking  unlawful  fees t . . . .     48 

taking  reward  for  omitting  duties 49 

fees  for  services  not  rendered 50 

in  extradition  cases , 51 

buying  and  selling  appointments 52,     58 

selling  right  to  official  powers 54 

.  intrusion  into  office 66 

refusing  to  surrender  office 57 

Exhtbition,  theatrical,  not  allowed  on  Sabbath 277 

children  not  to  be  allowed  in 292 

malicious  injury  to 648 

Explosioe  substance,  unlawful  keeping  of 389 

Exposure  of  person,  indecent , 316 

EsAortion,  under  color  of  office 556 

attempts  at,  by  verbal  threats 560 

in  libel  cases 254 

Eair,  keeping  gambling  apparatus  about 336 

entering  without  paying. 446 

malicious  injury  to  articles  in 648 

JPiUse  label,  on  merchandise 438 

nle  of  goods  bearing 438 

Ealse  manifest,  making., 577 

JMse  name,  bringing  suit  in 158 

JF^e  personjtion,  when  a  misdemeanor 565 

Efilse  pretenses,  conspiracy  to  obtain  property  by 168 

winning  money  at  play  by 339 

obtaining  hotel  entertainment  by 382 

obtaining  employment  by 570 

False  statement,  regarding  taxes,  etc 485 

Edse  tare,  stamping  of,  on  casks 585 

False  weights,  etc.,  using  of ..  580 

retalnlngof 581* 

FamUy,  violence  toward 658 

JPbn^,  animal  having 658 

F(vre  of  emigrants  on  railroad , 626 

Fees,  unlawful  fees,  by  officer ?.  •    48 

for  services  not  rendered •.•••.•• 50 

56 
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Fee»f  on  retar&  of  f agitive 90 

Felony,  entering  building  with  Intent  to  commit . .  S05 

Fftny,  maintaining  unlawfully 416 

violence  of  recognisance  to  keep 417 

FictUious  nams,  signed  to  aubscription  for  stock 590 

in  partnereblp. . . , 863 

Fighting,  of  animals 664 

keeping  of  place  for 665 

Fine,  for  misdemeanor 15 

jyCrs,  negligence  regarding 418 

refusing  to  estinguish 414 

obstructing  attempts  to  extinguish 415 

violation  of  act  to  preveut,  in  certain  counties 637 

Fir$  arms^  aiming  or  discharging 437 

dischar^ng  in  public  places 468 

selling  of,  to  minor,  etc 298 

Foreman,  preventing  him  doing  dutj 415 

Ftoai,  unlawful  to  keep  for  gaming 343 

Flowers,  removal  of,  from  graves 647 

Food,  neglect  to  furnish  to  minors 288 

adulteration  of 407 

selling  tainted 408 

selling  imitation  articles  of. 430 

Deglect  to  provide  animals  with 655 

FotMo  entry  and  detainer,  making 465 

Foreign  eontiet,  bringing  into  state 440 

JF^anehiee,  maintaining  ferry  without.   416 

Frattdt  on  witness 106 

of  attorney 148 

in  gaming '. 339 

FrawitUent  conveyance,  of  property 586 

Fraudulent  imoheney. 586 

keeping  property  through 588 

concealing  effects  in 589 

Fruit  trees,  injury  to 640 

Funeral,  obstructing  procession 815 

Gallery,  injury  to  articles  in 648 

Oaming,  keeping  apparatus  for 336,  337 

winning  fraudulentlv  in 839  . 

exacting  payment  of  money  won  iu 340 

keeping  or  leasing  houses  for 348 

persuading  persons  to  visit  place  for 348 

neglect  to  prosecute  for 349 

commander  of  vessel  must  prevent 350 

selling  pools  on  horse  races 351 

racing  horses,  etc 353 

betting  on  prize  fight 460 

Garden,  pillaiging  in 640 

Oas,  fraud  in  use  of 651 

injury  to  meter 651 

injuring  gas  pipe 630 

Oas  tar,  tnrowing  into  stream 300 

General  assignment,  fraud  in 589 

Glanders,  animal  having 658 

Chrand  juror,  promising  verdict. 73 

embracery .......     75 

misconduct  in  drawing 76 

misconduct  of  officer  in  diarge  of 77 

disclosing  secrets  of • 156,  157 

disclosing  fact  of  Indictment  by 156 

Grass,  setting  fire  to • 637 
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QrofM^Uyiie,  injaiy  to 647 

Growing  erapa,  malicious  injury  to 640,  646 

Guide  pott,  injury  to 639 

Ghunpou>dery  unlawful  keeping  of 889 

Habecu  corptu,  imprisonment  after  discliarge  on 379 

eluding  service  of  writ  of 880 

Harbor  watrueting 444 

Harboring  criminal,  escaping. 91 

Health  officer,  obstructing 896 

High  acfiool^  keeping  gaming  apparatus  near 886 

^ghv>ay,  creating  nuisance  on 481 

carrymg  on  offensive  trade  near 481 

destruction  of  milestone  on 639 

driving  dangerous  animals  on G40 

running  horses  on GG6 

Hiring,  breaking  contract  for 678 

Horae,  racing  of,  on  highway  666  • 

Horae  racing,  selling  pools  for 853 

Horae  railroad,  obstructing  cars  on 426 

Hotels  fraud  on  keeper  of 883 

Home,  keeping  disorderly 833 

leasing  premises  for  disorderly 823 

Hudaon  river,  nets,  weirs,  etc.,  in... 483 

lee,  persons  cutting,  must  protect 420 

malicious  injury  to  cuttings 640 

using  salt  to  remove  from  street 661 

Idiota,  solemnizing  marriage  of 876 

cruelty  to 877 

Hi-fame,  keeping  house  of. 823 

leasing  house  of. 8^ 

lUiteraie  engineer,  not  to  act 416 

not  to  be  employed 419 

lUuminating  gaa,  interference  with  meter 657 

Imitation  fooa,  must  be  branded 480 

Impriaonment,  for  misdemeanor 13,     16 

Indecent  expoaure,  of  person 816 

Indictment,  officer  disclosing 156 

conspiracy  to  procure 168 

Infectioua  diaeaae,  exposing  human  life  to 434 

sale  of  animal  having « 668 

Injurioua  acta,  forbidden • 676 

Innkeeper,  refusing  guest 881 

fraudon 889 

not  to  be  excluded  on  account  of  color,  etc 888 

Inaane  peraon,  cruelty  to 877 

solemnizing  marriage  of 876 

maintaining  private  asylum  for 445 

Inacripiion,  injuring,  on  mile  stones 639 

Inaolvent  bank,  receiving  deposits 601 

InatittUion  of  learning,  naming  near 836 

no  person  to  be  excluded  from  color,  etc 888 

Inauranee,  of  lottery  ticket 880 

Intereat,  taking,  unlawfully* 878 

Intimidation  of  officer 46 

of  member  of  le^slature 62 

of  public  officer,  juror,  etc 127 

Intoxication  of  railroad  employee,  etc 420 

Jntruaion  into  public  office. 56 

on  real  property 466 

Invoice,  destruction  of 873 

of  wrecked  property •••••.. 487 
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Invoice,  making  false 577 

Jetty,  injur  J  to • 639 

Judge,  disclosing  finding  of  indictment 156 

granting  warrant  for  removal  of  persons  from  state 216 

Junk  dealer,  refusing  to  exhibit  property 354 

secreting  stamped  bottles 371 

Juror,  corrupt  conduct  of 73 

promising  verdict 73 

receiving  improper  evidence 73 

improperly  influencing ...     75 

misconduct  of  officers  in  drawing 76 

or  of  officer  liaving  cliarge  of 77 

JuHiee,  conspiracy  to  obstruct 168 

Keeper,  of  disorderly  house. 322 

of  prison  refusing  to  receive  prisoner 116 

Keeping  office  for  lottery  purposes 829 

gambU^g  house 836,  343 

place  for  fighting  animals 665 

Kidnapping,  granting  order  for  romoval  of  persons  held  for  labor 216 

Label,  marking  merchandise  with  false 438 

sale  of  goods  BO  marked 489 

I/obar,  endangering  life  or  property  by  refusal  to 673 

Larceny,  entering  building  witn  intent  to  commit,  misdemeanor 505 

keeping  of  wrecked  goods ^ 588 

Lawful  trade,  conspiracy  to  prevent 168 

Leasing  of  hoose  for  improi>er  purposes 888 

for  lottery  purposes 333 

for  public  nuisance 388 

Legislature,  disturbance  of  session  of 60 

intimidation  of  members  of 62 

witnesses  summoned  before 68 

refusing  to  testify 69 

Letter,  carrving  to  and  from  convicts 160 

sending  tureatening 658 

threatening  to  do  unlawful  injury 559 

opening  or  reading  sealed 642 

of  recommendation,  false 570 

Xi2)s;,  threat  to  publish 854 

License,  pawnbroker  acting  without 853 

Ehvsician  acting  without 356 
ell  gate  pilots  must  have 398 

maintaining  private  insane  asylums  without 445 

maintaining  ferry  without 416 

secreting  or  selling  property  covered  by 571 

Life,  endangering,  by  refusal  to  labor 678 

Life  boeUs  in  bathing  places 427 

lAfnited  partnsreMp,  fraud  in 375 

Liquors,  adulteration  of 407 

Liierature,  selling  obscene 317 

mailing,  sending,  etc 319 

Lock,  injury  to,  on  canal 639 

Logs,  defacing  marks  on 378 

Lottery,  leasing  house  for 333 

advertising 327 

offering  property  at 828 

keeping  office  for  registry  of 329 

insuring  tickets  in 380 

keeping  place  for  sale  of  tickets 344 

Xtim6^, defacing  marks  on 378 

Lunatic,  solemnizing  marriage  of 876 

erueltyto 877 
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Maehiuery,  malicious  injury  to 689 

Magiatrate,  disclosur«)  of^  depositions  bj 145 

solemnizing  unlawful  marriage 876 

Mailing  obscene  literature 819 

Maintaining  public  nuisance 387 

MaliciouM  miic/uef,  intent  to  commit . . .  ^ 605 

Manifest,  making  false 577 

Maniaugkter,  committing,  misdemeanor 189(6) 

Marrpige,  solemnizing,  of  idiots 876 

Maslced  persons,  aaaemblage  of .* 452 

Masquerade  in  theatres,  etc < 458 

Master  of  vessel  importing  foreign  convict 158,  440 

Master  and  servant  breaking  contract  oi  hire 678 

Medicine^  practice  of,  without  license 856 

use  of  fraudulent  diploma 856 

adulteration  of 407 

Meeting,  disturbance  of  religious 274 

disturbance  of  lawful 448 

Merchandise,  frauds  in  packing 406 

Meter,  unlawful  interference  with 651 

MUeh  eato,  keeping  of,  in  unhealthy  place 662 

Mile  stone,  injury  to 689 

Mineral  water,  using  stamped  bottles  for 869 

Minister ^  solemnizing  unlawful  marriage 876 

Minor,  omitting  to  support 288 

solemnizing  marriage  of 876 

selling  fire  arms,  eta,  to • 298 

on  conviction  of  misdemeanor 718 

Misdemeanor^  punishment  for 6,  18,     15 

no  accessories  in 81 

rescue  of  prisoner  charged  with 82 

escape  of  prisoner  charged  with 65 

concealing  escaped  prisoner,  charged  with 91 

compounding 125 

contempt  of  court,  a 148 

committing  prohibited  act 155 

aiding  commission  of 682 

attempt  to  commit 685 

uding  commission  of 682 

conviction  of  felony  after 688,  689 

by  minor  under  twelve 713 

definition  of 4 

Mock  auction,  of  certain  property 443 

Monument,  of  boundary  line,  injury  to 689 

in  cemetery 647 

Mortds,  conspiracy  against 168 

Mortgage,  selling  property  covered  by 571 

Museum,  injury  to  articles  in 648 

Name,  unlawful  use  of  attorney's 149 

bringinfif  action  in  false 150 

in  fictitious  copartnerships 363 

Naiural  scenery,  defacing 643 

Navigation,  interfering  with 444 

Neglect,  in  executing  process 116 

Net,  unlawful  use  of,  in  Hudson  river 433 

Niiro  glycerine,  careless  keeping  of 389 

Non-rendents,  rights  of,  in  planting  oysters 441 

Nuisance,  maintaining  public 887 

permitting  building  to  be  used  for 888 

on  public  highway 481 

Oath,  public  officer  acting  without 42 
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Obteene,  articles,  possessing,  selling,  etc 818 

mailing  etc 819 

Officer,  public  acting  witbout  baving  qualified 43 

preventing  performance  of  duty  bj. 46 

resisting 47 

taking  rewards 49 

taking  fees  for  services  not  rendered iiO 

taking  reward  for  extradition  of  fugitives 51 

corruption  in  appointments  bj 53 

selling  official  rigbts 54 

intrusion  into  public  office 57 

neglecting  duty 117 

making  arrests  witbout  authority 119 

intimidating 137 

must  prevent  gambling  on  vessel 350 

of  oorporatioD  circulating  false  report 603 

railroad,  officers  contracting  debts 007 

obstructing,  in  performance  of  duty 475 

executing  searcu  warrant  severely. . . .  > 120 

delaying  to  take  prisoners  before  magistrate. 118 

taking  property  from 83 

canal,  concealing  frauds 478 

oppressions  by 556 

overdrawing  account 600 

misconduct  of  officers  of  bank 595 

false  certificates  by 163 

taking  unlawful  fees 48 

allowing  escapes  for  rewards 115 

omitting  duty 154 

refusing  to  receive  prisoner 116 

refusing  to  aid 131 

misconduct  of  directors  of  banks 596 

of  bank  overdrawing  account 600 

receiving  deposits  when  bank  is  insolvent 601 

frauds  in  keeping  accounts 603 

Oppre9don  is  a  miraemeanor 556 

Orchard,  pillaging  in 640 

Owner  of  vessel  must  suppress  gaming 350 

of  theater  allowing  SablMth  performances 377 

Oytters^  removal  by  non-residents  441 

using  dredges 443 

Packages^  false  tare  on 585 

Parades  and  proeesrione,  on  Sabbath 376 

Parent,  failure  to  support 388 

Partner^  using  false  name     868 

guilty  of  fraud  in  limited  partnership 875 

Passage  tickets,  keeping  office  for  unlawful  sale  of 631 

sale  of,  not  properly  filled  out 636 

sales  or  exchanges  of 636 

Passenger,  refusal  to  convey 881 

overloading  vessel  for 359 

Patofibroker,  acting  without  license 358 

refusing  to  exhibit  stolen  goods 354 

selling  article  pledged  prematurely 855 

refusing  to  disclose  purchaser 855 

Pawning,  borrowed  property 573 

Penitentiary/,  misdemeanor  punishable  in 16 

Person^  indecent  exposure  of 816 

acts  injurious  to 675 

id.,  when  committed  out  of  state 876 

Personating  officer 113 
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MiSDEMBANORS  —  Cootlnaed.  Section . 

Petit  larceny 585 

PhpHeian  practicing  without  diploma 856 

acta  of  intoxicated 857 

Pilot,  acting  without  license 898 

Pipe,  injury  to  gas  or  water 689 

Pistols,  sale  of,  to  minor 298 

Place  of  amusement,  masquerade  in 458 

Pledging  borrowed  property 573 

Poison,  mingling  with  lood.  etc 858 

selling  without  keeping  record  of  sales 413 

selling  without  label 404 

administering  to  animals 660 

Policeman,  personating 568 

PoUuHonot  streams 800 

Pbrt  toarden,  acting  as,  without  authority 400 

Posting  bUls  without  authority 648 

Principal  in  misdemeanor 81 

Prisoner,  guilty  of  misdemeanor 86 

Private  insane  asylum,  without  license • 445 

Pirise  fighting,  a  misdemeanor 458 

aiding  in 458 

challenge  in — 459 

bettlngin 460 

out  of  state 461 

PnAaible  cause,  search  warrant  without • .  159 

Process,  acting  without 119 

disobedience  or  resistance  to 134,  148 

earring  on  person  observing  Saturday 271 

serving  on  Sabbath 368 

resistance  to  execution  of 457 

Produce^  injury  to 640 

Property,  taking,  from  officer 88 

destroying  or  injuring 88 

conspiracy  to  obtain  by  fraud .,,  168 

refusal  of  pawnbroker  to  exhibit 854 

concealing,  of  state 483 

keeping  wrecked ^ 588 

▼aluable,  destruction  of 673 

act  injuring,  not  expressly  forbidden 675 

act  committed  out' of  state 676 

Prospectus^  unauthorized  use  of  names  in 598 

Public  fiinds^  circulating  false  rumors  regarding  .   485 

Public  health,  conspiracy  to  injure 168 

act  injurious  to 675 

Public  library,  injuring 648 

Public  meeting,  keeping  gaming  apparatus  near 836 

Public  morals,  acts  injurious  to 675 

Public  nuisance,  maintaining,  etc 887 

allowing  use  of  premises  for 888 

throwing  tar  into  public  waters 890 

Public  officer.    (See  Officer.) 

Public  park,  keeping"  nuisance  in '  885 

injuring  animals  in 640 

removal  of  flowers 647 

Public  peace,  act  endangering 675 

Public  toaters,  adulteration  of 890 

interfering  with  navigation  of 444 

PubUcatian^  of  false  court  proceedings 148 

of  contents  of  letter  or  telegram 649 

of  false  stock  rumors , 485 

of  libel  a  misdemeanor 343 


448  Indbx  to  Pbnal  Code. 

MiBDEMBANORS — ContinaM.  Section. 

Publieation,  threateDlDg,  of  libel 254 

extortlDf^  money  to  prevent SS54 

PufMhment  for  misdemeanors 15 

QualtflcaHon,  public  otflcer  actinfr  without 42 

QuararUine,  refusal  to  be  inspected  under 391 

landini^  passengers  when  in 392 

▼iolatinff  regulations  ot 395 

obstructing  officer  of 39ft 

Quov.  injury  to 839 

EablHt  in  parks  and  cemeteries 640 

Badng,  near  court-bonse 147 

of  boats 198 

of  horses  on  Bundaj 265 

near  religious  meetings 275 

keeping  booth  for  sale  of  pools  on 351 

upon  highways ; 866 

Btnl^road,  corporation  contracting  debts 007 

ejection  of  passenger  from « 22H 

employment  of  illiterate  engineer  on 418 

illiterate  engineer  acting  on _..  419 

intoxicated  employees  on . 430 

failure  to  ring  bells  on.  etc 421 

putting  passenger  car  before  baggage  car  on 422 

violation  of  duty  of  officers  on 424 

officers  of,  to  wear  uniform 425 

advising  not  to  wear  uniform 425 

riding  on  cars  without  authority 496 

obstructing  street 420 

Real  property,  buyiug  in  suit 129 

buTing  pretended  title  to 160 

unlawfully  recording  mortgage  on. 164 

leasing  for  lottery  purposes. 833 

for  gambling  purposes 843 

for  public  nuisance 88S 

forcible  entry  on •  -  465 

retaining  possession  of,  after  ouster 466 

squatting  upon,  in  cities w7 

affixing  advertisement  to 643 

injury  to <^54 

leasing  for  fighting  animals 666 

lUcommendalion  falm,  in  obtcdning  labor 570 

R^eree^  corrupt  conduct  of . .     73 

improperly  influencing 75 

Befkjual,  to  appear  before  legislatare 66 

to  testify 69 

to  receive  prisoner  into  cust^y 116 

of  public  officer  to  perform  duty 116 

to  aid  officer  in  making  arrests 121 

to  remove  nuisance 687 

to  extinguish  fire 414 

to  aid  in  suppressing  riots 451 

to  kill  disabled  animals • 658 

to  labor,  when  life  or  property  is  in  danger 673 

BeliUioes,  threatening  to  publish  libel  against 254 

BeUgievs  beUef,  compelling 272 

BeUffioiis  corporation^  gB.mM\ng  neta 836 

ReUgiouB  praoUess,  preventing 273 

Bd^gioui  icorihip,  disturbance  of 274 

Beteiie,  when  a  misdemeanor 62 

of  property W 

Meterwir,  poisoning 858 


I 
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M18DEHKANORS  —  Continued.  Section. 

ReHttance^  to  process 143 

to  executive  officer 47 

to  execution  of  process 457 

Revenue,  obstructing  officer  collecting 475 

Riot,  aiding  or  abetting 454,  465 

refusal  to  aid  in  suppressing 456 

River^  obstructing  passage  on 885 

Sabbath  breaking,  a  misdemeanor 969 

SabbeUh  day,  serving  process  on 871 

processions  and  pandes  on 276 

tlieatrical  performances  on 277 

8ale9,  of  appointments 52,  68 

of  official  rights 54 

of  articles  on  Sunday 267 

of  claims  for  collection 186-188 

of  pretended  titles 130 

of  lands  in  suit 129 

of  indecent  prints,  etc 817 

of  indecent  articles 818 

of  lottery  tickets,  etc 851 

of  pledged  property  prematurely 855 

stampea  bottles 869 

of  merchandise  marked,  etc.,  ''sterling"  or  **  sterling  silvei^"  "coin" 

or  *•  coin  silver" 864a,  864b 

drugs  wiihout  label 4U1 

of  poison  without  recording 402 

refusing  to  exhibit  record  of  sales  of  person 408 

by  false  weight 406 

of  adulterated  food 407 

tainted  food 408 

dangerous  weapons 409 

imitation  food 439 

skimmed  milk 489 

mock  auction 443 

of  mortgaged  property 571 

by  false  measures 580 

by  fraudulent  conveyances ■ 586 

of  bank  notes  by  officer ^ 597 

of  passage  tickets  improperly  filled  out 625 

of  diseased  animals 658 

8aU,  on  streets 661 

Salvage^  detaining  wrecked  property 874 

ScUurday,  procuring  service  on,  as  Sabbath 271 

BcfufoU,  excluding  colored  scholars  from 888 

8ea  bank,  injury  to 689 

8eal^  refusing  to  deliver > 67 

Sealed  letter,  opening  or  reading 642 

Search  wtirrant,  executing  with  undue  severity 120 

Secret,  threat  to  expose 558 

Security,  officer  not  having  given 42 

Servant,  breaking  contract  of  hiring. 678 

Sevoer,  injury  to 689 

Shade  trees,  injury  to 640 

SheeOj  driving  ou  sidewalks 652 

Shdlflsh,  unlawfully  removing 640 

Sheriff,  misconduct  of,  regarding  jurors 76 

aidinfl^  prisoner  to  escape 88 

allowmg  escape 89 

mutilation  of  records  by 114 

refusing  to  perform  duty 116,  117 

must  suppress  raming 849 

ShipB*  protect,  making  false 577 

57 


450  Index  to  Penal  Code. 

HiBDBinBANOBB  —  Continaed.  Section. 

8hip^  regUter 677 

iSAruftfi,  iojurv  to 640 

6ideu>alk/\n}\xij  U^ 0S2 

Skating,  on  pond  ased  in  ice  gathering 640 

Skimmed  milk. 4S» 

Slung^hot,  sale  of,  etc ,  40(^ 

Btiow,  removing  by  use  of  salt 661 

SoUt  removing,  etc.,  unlawf uHj 640 

ScUcUing,  passengers  from  foreign  coantries 636 

SgitaUing,  on  citj  lands 467 

on  village  lands 640 

Squirrel,  in  cemeteries,  etc 640 

Stamping  false  tare  on  casks,  etc 685 

Steam^  unauthorized  pressure  of 860-362 

Street,  obstructing 426 

Bubeeriptians,  fraud  in  stock 690 

Surf  bathing,  unlawful  practice  in 427 

Surgeon^  practicing  without  diploma 856 

intoxicated 357 

Survey,  issuing  certificate  of 480 

SufiU,  feeding  milch  cows  on 662 

Swine,  driving  swine  on  sidewalk 692 

Tare,  stamping  false  on  bale,  etc 685 

Telegram,  opening  sealed 643 

TeiegrapJi,  \n)ixTy  to 682 

Teetimanp.    (See  Evidence.) 

ITuaier,  excluding  colored  person  from 882 

child  not  to  be  employed  in 292 

l%reat,to  intimidate  officers 127,  128 

conspiracy  to  prevent  work,  etc • 168 

to  publish  libel 254 

verbal,  is  misdemeanor 660 

Timber,  defacing  marks  on • 373 

willful  culling 640 

Titie,  baying  and  selling  pretended ISO 

Ihol,  coercion  of  person  by  depriving  him  of 653 

Toum  derk,  omission  of,  to  return  names 161 

Trade,  conspiracy  to  prevent  exercise  of 168 

carrying  on  on  Sabbaih  266 

carrying  on  noisome  near  highway 431 

Traneportatfon,  of  animals,  cruelly  659 

Trapeze,  net  work  to  be  used  in  performances  on 884 

Uhtflin'm,  employees  on  railroads  to  wear .^ 425 

must  not  wear  without  authority / 425 

Unlawful  aeeeynbly,  is  misdemeanor 451 

of  disguised  and  masked  persons 452 

remaining  at 454,  455 

refusing  to  aid  in  suppressing 456 

Unlawful  confinement,  of  idiots,  etc 377 

Unlawful  marriage,  solemnizing 876 

Ifeurg,  taking  of 378 

Vehicle,  driving  of,  on  sidewalks 652 

Vessel,  keeping  gambling  apparatus  on 886,  843 

overloading  passenger 359 

master  of,  bringing  foreign  convicts 440 

Villages,  squatting  on  lands  in 640 

fraud  by  officers  of :.  471 

Vines,  injury  to 640 

Waiced  property,  belonging  to  state. 482 

Water  pipe,  injury  to 639 


ij 
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MiSDBMBANOKB— Continued.  Section. 

Weighty  frauds  in  packing  merchandise 406 

Weighmaster,  false  entries  by 477 

Weir,  unlawful  use  of,  in  Hudson  river 438 

IIW.  poisoning    858 

Witness,      See  Evidence. 

WoodSf  aeiiing  fire  to 418 

refusal  to  extinguisli 414 

Works  of  art,  destruction  or  injury  of 647 

Wrecked  goods,  defacing  marks  on 872 

officer  unlawfully  detaining 874 

M188ILB. 

injuring  railway  train  by 6f5 

MiTiOATioN  OF  Punishment.     See  Punishment. 

Mock  Auction. 

when  a  misdemeanor 448 

provisions  regarding 574 

UONUMBNT. 

of  boundary  lines , 689 

in  cemetery 647 

morbid  propensity 98 

MORTQAGR. 

on  lands  held  adversely .•• • 181 

sell  property  subject  to  chattel 671 

MURDBK 

homicide  includes ^^  180 

general  provisions  regarding i9(^187 

Museum. 

malicious  injury  in.... 648 

Mutilation.      See  Public  Records. 

N. 

Name. 

attorney  allowing  use  of  his,  and  when  allowed 149,  150 

action  brought  in  another's 158 

fletitious,  in  co-partnership 863 

carry  on  business  under  an  assumed 868b 

Narcotic. 

assaults,  by  administering •••  218 

rape,  by  administering 278 

having  possession  of  with  intent  to  administer 412 

Natural  Scenery. 

defacmg 648 

Nature.    See  Crime  Against. 

Navigation. 

obstructing 886 

interfering  with,  by  ashes,  refuse,  etc 444 

neglect,  negligent,  etc.,  definition  of Bubd.  2,  718 

offenses  against 859a,  859b 

Net. 

fishing  with,  in  Hudson  river '. 433 

Nbt  Work. 

in  acrobatic  exhibitions 884 

Newspaper. 

libel  of,  gen^'ral  provi«>ioDR  r«'q:arding 246-251 

misrepresenting  circulation  of 7l7a 

New  York. 

county  officers  drawing  jurors 76 

siale  reformatory 70.».  710 
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452  Index  to  Penal  Cods. 

NioHT-mcB.  Section, 

definition  of,  Inaraonand  burglary .....•...•••.•• 4BS,    600 

Nitbo-Oltcbiunb. 

how  to  be  kept. 889 

NON-RKBIDBHT. 

libel  against S50 

proriBionsof  oyster  planting,  regarding 441 

NOTBS. 

given  for  patent  rights 884m 

given  for  a  Speculative  oonsidenition.. 88to 

Nuisance. 

lottery  declared  to  be. 834 

keeping  gaming  apparatus  is 838 

racing Tiorses  declared 859 

publicdefined 385 

offense  to  public  decency  is 886 

id.,  obstructing  lake,  river,  etc 385 

creating  unequal  damage 886 

committing,  maintaining  or  refusing  to  remove,  misdemeanof 387 

id.,  allowing  use  of  premises  for 888 

keeping  gunpowder  unlawfully ...  888 

throwing  tar  in  public  waters 880 

carrying  on  offensive  trade  near  highway ... 481 

no  length  of  time  will  legalize ;385 

if  authorized  by  competent  authority  no  nuisance )186 

NURSB. 

productioa  of  pretended  heir  by 151 

O. 
Oath. 

definition  of,  and  how  administered 97 

public  officer  acting  before  taking  the  oath 42 

pffert  of.         48 

requisites  of  valid 07 

upon  book  other  than  Bible 07 

articles  on 07 

Obscene  Articles. 

provisions  regarding 817-820 

Officer. 

public  officer  acting  before  taking  oath  of  office 48 

acts  of,  da  facto  43 

executive  officer,  bribery  of 44 

asking  or  receiving  bribe 46 

intimidation  of,  by  tlireats,  etc 46 

resisting,  in  discharge  of  duty 47 

taking  unlawful  fees 48 

comptroller  not  to  be  interested  in  tax  sales 48a 

prison  officers  not  to  he  interested  in  prison  contracts 48b 

appraiser  taking  fee  or  reward 48c 

taking  reward  for  deferring  action,  etc 49 

id.,  taking  fees  for  services  not  rendered 50 

taking  fees  in  extradition  cases 51 

selling  appointments  to  office 63,  53 

selling  official  rights  and  appointment 54 

conviction  avoids  such  appointments 55 

intrusion  in  public  office 56 

refusing  to  surrender  books,  etc.,  to  successor,  effect  of 57 

administrative  officers 58 

legislative,  preventing  meeting,  etc 59,  60 

compelling  adjournment  of  legislature 61 

intimidating  members  of 68 

coercing  to  do  act  68 

bribery  of  members  of 66 

members  receiving  bribes 67 
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Officer  —  Continued.  Section. 

f orfeitare  of  office  when 70 

judicial,  bribery  of ^... .     71 

accepting  bribe 72 

juror,  referee,  etc. ,  misconduct  of 78 

accepting  bribe 74 

influencing  improperly 75 

misconduct  of  drawing  and  taking  charge  of  jurors 76,     77 

public,  certain,  punishments  of 78 

rescuing  prisoner  from 83 

taking  property  from 88 

allowing  escape,  how  punished 89,    90 

ministerial,  mutilating  records. •'......  114 

fraud  by 114 

permitting  escape 115 

refusing  to  receive  prisoner  and  execute  process 116 

neglect  to  perform  duty  by,  generally 117 

neglect  of  county  officer  to  make  report 117a 

demying  to  take  prisoner  before  magistrate 118 

arresting  without  lawful  authority 119 

executing  search  warrant  with  undue  severity *. 120 

refusing  to  aid  in  arrest.  121 

refusing  to  make  arrest 122 

refusing  to  aid  in  case  of  insurrection 123 

resistance  of,  in  discharge  of  duty 124 

intimidation  of,  defined 127 

buying  demands  for  suit,  effect  of 187,  188.  139 

magistrate  disclosing  depositions,  effect  of 145 

clerk  of  court,  id 146 

omission  of  duty  by  public  officer 154 

falsely  marking  enrolled  person  exempt 154a 

disclosing  fact  of  indictment  by 156 

town  clerk,  neglect  to  return  names  of  constables 161 

certifying  record  of  conveyance,  etc. ,  falsely 162»  168 

recording  instrument  not  acknowledged 164 

auditing  and  paying  fraudulent  claims, effect  of 165,  166 

homicide  by,  when  justifiable 2^ 

judge,  issuing  warrant  to  removal  of  persons  from  state  for  service. .  216 

when  force  may  be  used  by 223 

«  must  enforce  laws  against  gamin<r 849 

duty  of,  regarding  wrecked  property 874 

duty  in  case  of  riot 450 

misappropriating  funds ^ 470 

falsifying  accounts 471 

other  violations  of  law  by 471 

obstructing,  officer  in  tax  collecting 475 

canal,  concealing  fraud  on  canal 478 

accepting  bribe,  aid -. 481 

of  corporation,  selling  false  certificates,  etc , 518 

larceny  by , 528 

extortion  and  oppression  by 556 

taking  unlawful  fees 557 

attempts  to  extort 560 

false  personation  of,  how'punished 565 

crimes  generally,  by  corporate 591-614 

presenting  fraudulent  claims  to 672 

of  society  for  prevention  of  cruelty,  etc 668 

sentenced  to  state  prison,  effect  of 707 

laws  relating  to  suspension  of 723 

See  Corporations. 

9lLS. 

unauthorized  manufacture,  etc.,  of  illuminating 427a 
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Omission  —  Continued.  Section. 

killing  of  person  by 179 

to  perform  duty 684 

Onondaga  Salt  Works. 

injuries  to 4S8 

Onondaga. 

injuries  to  salt  works 483 

trespass  on,  reservation 640b 

Opera. 

producing  unpublished,  undedicated  or  copyrighted,  without  consent 

of  owner 729 

Opium. 

Inw  forbidding  sale  of,  constitutional 888 

-..  <  '•••:-^t{on8  of.  regulated ....  405a 

Oppression. 

by  pablle  officer. 556 

Orchard. 

entering  with  intent  to  take  fruit,  etc.,  how  punished 640 

OVEKSBBRS  OF  POOR. 

to  receive  penalties  for  violation  of  law,  when 277 

to  care  for  person  of  habitual  criminal 691 

Overt  Act. 

in  conspiracy 171 

Ownership. 

of  building  in  arson • 495 

Oysters. 

planting  and  removal  of,  illegally 441 

using  certain  dredgee  for,  forbidden • 443 

unlawful  removal  or  injury  to •••••••• 646 

p. 

Packages.      See  Tare. 

Parades  and  Procb^ions. 

in  cities,  on  Sunday 276 

Pardon. 

of  habitual  criminal,  and  conviction  after 698 

Parents. 

correction  of  children  by 203,  223 

abandoning  or  not  supporting  child 287,  288 

Park. 

obstructing 385 

injuring  animals  in 640 

injuring  flowers,  etc. ,  in 647 

Parties. 

to  crime,  how  designated,  defined  and  punished 28-3S 

Partner  and  Partnership. 

tictiiiouB  name  by. 868 

of  district-attorney,  not  todefend. 670 

fraud  in  affairs  of  partnership 375 

Passage  Ticket. 

forgery  of   51tt 

perfected  though  unissued 536 

value  of,  how  determined • 546 

general  provisioDB  relating  to 616-627 

Pabsengbk. 

refusal  to  carry 381 

overloading  passenger  vessel 859 

Patents. 

notes  given  for 884m 

Pawnbroker. 

must  have  license 853 

refusing  to  exhibit  stolen  goods 854 

selling  article  pledged 856 

refusing  to  disclose  name  of  purchaser  of  pledged  goods 355 

Pawning. 

borrowed  property 572 


Index  to  Penal  Code.  455 

Peace.  Section. 

public  peace,  etc. ,  crimes  against 448-469 

conspiracies  against 169 

act  endangering , (J75 

committed  out  of  state 676 

Peddlers. 

unlicensed 884e 

Pedigree. 

false,  of  animals 566A 

Penal  Conjt. 

effect  and  object  of 2,       7 

how  construed. 11,  718 

application  of,  to  prior  offense 2,  719 

not  to  affect  existing  rights 720 

military  punishmenta,  how  affected 724 

statutes  unaffected  by 725 

statutes  repealed  by  726 

when  it  went  into  effect 727 

See  Code,  Penui. 

Penetration. 

what  sufficient  to  constitute  rape 280 

in  crime  against  nature 804 

Penitentiary. 

imprisonment  in    15 

female  convicts  to  be  sent  to,  when 698 

Perjury. 

definition 96 

what  may  and  what  may  not  be  assigned  for 90 

proof  of 96 

oath  must  be  taken  before  competent  official 96 

referee's  report  in  supplementary  proceedings  admissible 96 

falsity  of  testimony  must  be  known  to  witness 96 

if  witness  believes  testimony  true  no  conviction , 96 

need  not  show  that  notary  who  signed  jurat  was  qualified,  before  he 

testified 96 

swearing  falsely  to  material  facts 96 

court  must  be  legally  constituted 96 

may  be  assigned  on  false  testimony  if  material,  going  to  credit  of 

witness 96 

false  swearing,  perjury  although  it  may  not  bear  directly  on  issues. .  96 

doctrine  of  materiality 96 

false  affidavit  made  by  coroner 96 

want  of  knowledge 96 

swearing  to  affidavit  without  knowing  its  contents,  not  perjury  unless 

wilful 96 

swearing  to  best  of  knowledge  and  belief,  no  perjury 96 

if  did  not  appear  before  officer,  no  perjury 97 

false  answer  on  application  for  appointment  as  a  policeman 96 

wrong  party  verified  account 96 

bank  officer,  false  reports  to  banking  department- 96 

none,  where  answer  denied  immaterial  allegation  of  complaint 96 

no  conviction,  on  uncorroborated  evidence  of  one  witness 96 

presumption  that  affiant  duly  sworn 97 

irreguJariiy  ur  lucximpeiency  of  witnesses  no  defense 98 

ignorance  of  materiality  of  testimony  given  no  defense 99 

deposition  deemed  complete,  when    100 

stating  what  is  not  known  to  be  true  is  perjury 101 

summary  committal  of  witness  for,  when 102 

witnesses  may  be  lx>und  to  appear,  when 103 

papers,  etc.,  may  be  detained,  when 104 


456  Index  to  Penal  Code. 

Perjuky  —  Continaed.                                                                            Secdon. 
sabomatlon  of... 105 

puniflhinent  of  peijury  or  Bubomation 106 

f&lse  written  evidence 107 

deceiving  a  witneas,  effect  of 108 

preparing  false  evidence 109 

destroying  evidence 110 

preventing  appearance  of  witness Ill 

inciting  another  to  commit  perjurj 112 

bribing  witness  to  swear  falsely 113 

testimony  of  defendant  talien  on  former  examination,  how  used 713 

See  Subornation  of  Perjury 
PeK8'>N. 

crimes  against,  enumerated 179 

injury  to,  when  maiming 206 

indecent  exposure  of 816 

act  injurious  to 675 

of  habitual  criminal 691 

term  includes  corporation,  state  government,  etc 718 

Pbrbonal  Property. 

unlawful  taking  of 224 

injury  to 654 

term  defined 718 

secreting ...••tt«****  571 

Personating  Offtceb. 

acts  of  one 119 

Petit  Larceny. 

definition  of  . .•• 532 

is  a  misdemeanor • 535 

how  punished 15,  535 

conviction  for  crime  after  punishment,  effect  of. 688 

Petit  Treason. 

abolished 182 

Photographs. 

as  evidence 183 

Physical  Ability.  _-. 

of  infant  under  fourteen,  must  be  proved  in  rape an 

Ph  YBIC  IAN. 

cnusing  death  by  reason  of  intoxication 200 

misconduct  of  veterinary  surgeon 356 

l^raclicing  without  diploma 356 

nei^ligent  acts  of  intoxicated \ •  •  •  357 

use  of  certain  instruments  by,  when  hiwf ul 821 

Pictures. 

lewd.  Indecent  or  immoral 317 

Pier  or  Pile.  goa 

malicioua  injury  to "^"^ 

Pilot. 

through  Hell  Gate,  must  have  license 3^ 

except  on  coasting  steamers ,  399 

gas  or  water,  injury  to ^^ 

Platforms.  ^^ 

on  cars,  construction  of **•» 

Pledging.  ,j^ 

borrowed  property 07:1 

Plural  Number.      See  Definitions. 

Poison. 

administering,  assault  in  first  degree 217 

administering  by  intoxicated  physician 3W 

mingling  with  food,  drink,  etc •  358 
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Poison  —  Gonttnued.  Section. 

record  of  sale  of,  to  be  kept  by  druggist 402 

selling  without  label,  prohibited 404 

administering  to  animals,  prohibited 660 

POLIOE  OomCISSIONEB. 

misdemeanor  by 41aa 

Policy. 

keeping  of  place  for  game  of ,  etc 844ar-844c 

POOLSELLING, 

bookmaking,  etc 861 

Poor. 

entitled  to  fines,  etc.,  in  certain  cases 840,  843 

nefflect  of  duty  bv  superintendent  of 117b 

unlawful  removal  of,  person 676e 

Port  Warden. 

acting  as,  without  authority , , , .  400 

POSSICSSION. 

of  dangeroas  weapons,  effect  of 411 

of  counterfeiting  implement,  etc 511 

of  faUe  weights 581 

adverse 129,  130 

PosTAGB  Stamps. 

forgery  of 517 

Prbksditation  . 

in  killing,  murder  first  degree. 183 

without,  second  degree 184 

Prbsckiptions. 

medical,  prepared  by  whom 405 

Presumptions. 

of  responsibility  for  acts  in  general 17 

of  innocence  of  child  under  seven,  absolute 18 

child  of  age  of  seven  and  under  twelve  may  commit  crime 19 

of  intent,  in  maiming 206 

publication  of  libel  presumed  malicious 244 

reports  of  official  proceedings  in  newspaper  excepted 247 

of  intent  to  ude  false  weights  and  measures 581 

that  director  of  corporation  has  knowledge  of  its  affairs. 609 

of  assent  to  illegal  acts  of  corporation 610,  611 

that  advertisements  were  affixed  by  order  of  owner,  etc.,  of  article 
advertised 644 

Principal. 

in  crime,  defined 29 

in  misdemeanor SI 

when  not  necessary  to  prove  conviction  of 551 

Prisoner. 

rescuing  of 82 

escaping,  may  be  retaken  how  and  by  whom 84 

must  complete  his  term 84 

guilty  of  felony 85 

guilty  of  misdemeanor,  when 85 

escaping  from  state  prison  or  attempt,  effect  of 86 

aiding  escape  of 87 ,     88 

allowing  escape  of 89 

harboring  or  concealing  escaped 91 

definition  of 98 

communications  with,  prohibited • .  • 160 

Privileged  Communication. 

defined,  malice  not  presumed  in 258 

Privy  Seal.     See  Seal. 

Prize  Fighting. 

penaUies  and  general  provisions  relating  to • 458-464 

defined,  misdemeanor   458 

challenge  to,  defined 459 
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Pbize  Fighting  — Continued.  Secticm. 

betting,  stakeholder  or 400 

out  of  Btate,  bow  punished 401 

out  of  state,  where  indictment  for  may  be  found !  • . .  403 

arrest  of  parties  about  to  engage  in , /....!  408 

id.,  bail  or  oommitment  on 404' 

Pbobable  Cause, 

maliciously  procuring  search  warrant  without.  Is  a  misdemeanor.. . . .  159 

Pbocbsdings. 

prosecution  for  libel  not  allowed  for  publication  of   offldal,  unless 
actual  malice  proved. ,  .347,  348 

Pbocbdubb. 

in  criminal  "cases,  how  regulated , 8 

PBOCB08. 

acting  without,  not  allowed 113 

disobedience  or  resistance  to 138,  134,  148,  457 

homicide  justifiable  in  overcoming  resistance  to 304 

assault  to  prevent  execution  of ]  318 

service  of,  on  Babbath <  ^ , ,  30$ 

on  person  observing  Saturday  as  Sabbath 871 

forgery  of 511 

Pbocbssionb  and  Pabadbb.      See  Parades. 

Pboclamation. 

publication  of  false , , ,  074 

Pboducf. 

severanceof,  fromrealty 587 

willful  injury  to .' 040 

Pboof. 

burden  of 17 

false  proof  of  loss  in  insurance  case 673 

Pbopensitt. 

morbid 38 

Pbopbbtt. 

stolen  out  of  state 10 

taking  from  ofiioer 88 

must  not  destroy  or  injure 88 

no  forfeiture  of,  for  suicide 178 

pawnbroker  or  junk  dealer  must  exhibit 854 

of  state,  concealing  of. .^. 488 

burning  of  one's  own .' 435 

severance  of  fixtures. 587 

wrecked 588 

lost,  keeping  of 639 

purchase  of,  by  false  verbal  pretense 644 

of  another  not  to  be  retained  to  offset  demands  against  him 548 

right  to  appeal  oase  is 563 

borrowed,  or  leased ....•• 673 

burning  of,  to  obtain  insurance • 576,  578 

used  for  religious  worship • 650 

malicious  injuries  to 685 

valuable,  destruction  by  refusing  to  labor 878 

act  injuring,  not  expressly  forbidden • 675 

,        id.,  committed  out  of  state 670 

no  forfeiture  of. 710 

term  defined Bubd.lO,  718 

Pbosbcution.      See  Criminal  Action. 

Pbobpbctus. 

unauthorized  use  of  names  in •••••••• •••••••••••  598 
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PBOSTiTunow.  Section. 

eompalBory 281 

abduction,  for  parpooe  of 282 

child  frequenting  house  of 291 

keeping  house  of. •.  822 

PtTBLTC  DbCBNCT. 

offense  to 885 

act  outraging,  how  punished 675 

act  against,  committed  out  of  state 676 

Public  Funds. 

creating  false  rumors  in  regard  to 485 

Public  Healts. 

conspiring  to  injure r 168 

act  injurious  to 675 

crimes  against 886 

Public  Justice. 

offenses  against,  and  their  penalties 71-167 

Public  Library. 

Injury  to  books  and  articles  in 648 

Public  Meeting. 

gambling  apparatus  near 886 

Public  Morals.     See  Public  Decencj. 

Public  Records. 

mutilating,  removing,  destroying,  etc 94 

procuring  forged  instruments  to  be  filed,  etc 95 

offering  false,  in  evidence 107 

preparing  for  use  as  evidence 109 

mutilation,  etc.,  of,  by  officer 1 14 

Btealingof 581 

Publication.  '  . 

of  contents  of  letter  or  telegram 642 

of  false  message  or  proclamation 674 

of  rumors  regarding  stocks,  etc. 485 

of  false  proceedings  of  u>urt 148 

See  Libel. 

PumsHXENT. 

measure  of 7,    13 

conviction  must  precede 9 

courts  must  impose 12 

between  certain  limits  14 

for  misdemeanois  not  fixed  by  law 15 

persons  liable  to,  enumerated 16 

of  idiots,  lunatics,  etc 20 

of  ambasiiadors.  etc 27 

of  accessory  to  felony 83 

omission  of  duty  by  officers,  how  punished 154 

of  act  prohibited  by  statute 155 

mitigation  of,  in  certain  cases 549 

of  habitual  criminal 690 

of  attempts  to  commit  crime 686 

of  second  offenses 688,  689,  698 

ofacoessory 682 

of  contempt 680 

mitigation  of,  in  contempt 680 

under  foreign  law 678 

when  child  under  fourteen  to  be  punished  as  for  a  misdemeanor 699 
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Punishment  —  Continued.  Section. 

under  different  provisions 677 

for  fafse  personation 564 

when  no  punishment  is  fixed 675 

on  two  or  more  convictions 694,  605 

where  maximum  not  fixed  maj  be  ifor  life 696 

how  limited fl97 

general  provisions  regarding ,  • 677-737 

Q. 

Qualification.     See  Officer. 

Quarantine  Laws. 

general  provisions  regarding , SO? 

violation  of,  by  master  of  vessel 801 

Quarries. 

refusal  to  admit  inspector  to 884g 

Quay. 

injury  to 680 

R 
Rabbits. 

in  cemeteries,  etc • 640 

Racing. 

near  court-house,  how  punished 147 

of  boats,  efiect  of 198 

of  horses  on  Sunday,  prohibited 365 

near  religiouB  meetings ,  375 

keeping  booth  for  sale  of  pools 851 

a  public  nuisance,  when 353 

fraudulent  entries,  etc 884o 

upon  jiighways  not  allowed 666 

Railroad  Corporation. 

excessive  debts,  contracted  by 607,  608 

Railroads. 

ejection  of  passengers  from 333 

duties  of,  and  general  provisions  regarding 418-436 

stealing  passenger  tickets  on 536 

▼alue  of  tickets 546 

fare  of  emigrants  on 626 

injury  to 635 

lights  and  signals  on 68S 

transportation  of  animals  on 650-663 

neglect  of  duty  by,  officials 416 

Rape. 

general  provisions 878-383 

defined 378 

two  (letr»''*ps 378 

must  resist  to  extent  of  ability 278 

resistance  question  for  jury 378 

yielding  to  overpowering  force 378 

woman  intoxicated  or  asleep 378 

personating  husband 378t 

connection  procured  by  fraudulent  representations 378' 

doctor  had  connection  under  pretense  that  was  medical  treatment. . . .  378 

woman  need  not  be  a  virgin 378 

evidence  of  prior  attempts 378 

evidence  that  made  complaint  is  admissible  as  affecting  credibility.    .  378 

particulars  of  complaint  not  admissible 378 

form  of  question 378 

appearance  and  condition  after  outrage  admissible 878 

tiiat  threatened  suicide  is  admissible 878 
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Rape — Continaed.  Section. 

disclosure  shoald  be  promptly  made 378 

though  not  immediate 878 

when  evidence  of  prior  connection  with  dffendatU  admissible 278 

character  of  proeecutriz  for  chastity 278 

evidence  of  previoas  acts  of  unchastity 278 

child  within  ag-e  designated  cannot  consent 278 

physical  ability  must  be  proved 279 

any  penetration  completes  crime 280 

no  conviction  on  uncorroborated  evidence  of  prosecutrix 288 

if  incest  accomplished  by  force  is 802 

Real  Proprrty. 

buying  lands  in  suit  129 

purchasing  pretended  titles 180 

under  adverse  possession,  may  be  mortgaged,  when 181 

unlawfully  certifying  record  of  conveyance  of 183 

unlawfully  recordiofi:  convnyance 164 

leasing  for  lottery  purposes 338 

for  gambling  purposes. 848 

leasing  for  public  nuisance 888 

forcible  entry  on 465 

retaking  possession  of,  after  ouster 466 

squatting  upon,  in  cities,  etc.,  how  punished 467 

severance  of  fixtures  from 687 

setting  fire  to  fixtures  and  appurtenances. 687 

affixing  advertisement  to 648 

Injury  to 664 

leasing  for  fighting  animals,  etc.,  how  punished 665 

definition  of  real  estate 718 

offering  to  sell  without  authority 640d 

unauthorized  application  for  loan  on \ 640e 

Reasonable  Doubt. 

proof  of  death  beyond,  required ••• • 181 

of  killing  by  defendant 181 

intent  to  destroy  building  must  be  shown  beyond,  in  anon 490 

Recapture. 

of  escaped  prisoner,  effect  of • 84 

Rbcbiyer.     See  Trustee. 

Rbcbiying  Stolen  Goods. 

indictment  for 551 

how  punished 550 

larceny  and,  distinct  offenses 550 

requiring  different  kinds  of  proof  . 550 

negotiating  for  restoration  of  stolen  goods  in  consideration  of  receiv- 
ing a  percentage 550 

several  confederated,  all  guilty 550 

joint  indictment  separate  convictions 550 

allegations  of  indictment 550 

defendant  a  right  to  show  came  by  property  honestly 550 

finding  of  stolen  article  not  enough 550 

receipt  of  similar  articles  from  same  thief 550 

conviction  may  be  in  any  county  where  has  goods 650 

if  defendant  is  principal  in  the' larceny,  cannot  be  convicted  of 551 

Record. 

of  will,  forgery  of • 611 

Records  and  Rboordino.      Bee  Public  Record. 

Referee. 

general  provisions  resarding •••• 71-75 
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Rkfobicatort.  Section. 

at  Elmira 700,  711 

Refdob. 

house 701,  711 

Rblatiybb 

homicide  in  defenee  of 205. 

threatening  to  publish  libel  against 254 

Religious  Beliep. 

compelling  adoption  of 273 

Rblioioits  Libertt  and  Pragticbs. 

crimes  against,  how  punished 255,  273,  277 

Rblioioub  Worship. 

disturlMince  of 274 

acts  constituting  disturbance 275 

injury  to  property  used  in 650 

RBlCBDIBa. 

existing  when  this  Code  takes  effect.... 720 

civil,  still  retained 722 

Remission  of  Fine. 

imposed  on  trustees,  etc,  how 548 

Removal  from  Office. 

act  punishable  bj , ^ 3 

prooaedings  for 728 

Report. 

of  proceedings  in  conrt,  character  of 143 

false  or  inaccurate 148 

Rbboue. 

of  prisoner  or  property 82,  83 

of  prisoner  in  county  in  insurrection 128 

Rbsertoir. 

poisoning  of 858 

Rkbibtance. 

to  a  statute,  Is  levying  war,  when 40 

to  process  of  court 148 

executive  officer  in  performance  of  duty 47 

of  execution  of  process  in  county  in  insurrection 128 

of  order  or  process  of  court 148 

to  execution  of  process 457 

Revenue. 

obstructing  officer  in  collection  of 475 

Revenue  Stamps. 

forgery  of 517 

Riot. 

homicide  Justifiable  in  suppression  of 2<M 

definition  of 449 

punishment  of 450 

remaining  present  at  place  of 454,  455 

refusal  to  aid  in  suppression,  effect  of 466 

resistance  to  execution  of  process  not  a  riot 457 

River. 

obstructing  passage  on 385 

Robbery. 

definition  of 224,  225 

question  of  intent  for  the  jury 284 

on  indictment  for,  may  convict  of  larceny  or  assault  and  battery 224 

compelling  by  threats  payment  of  money  lielieved  to  be  due,  not 234 

need  not  be  in  presence  of  party  roblied. 224 
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HoBBEBT  —  Continued.  Section. 

allegation  of  ownership  of  property 224 

of  bank  bi lis 224 

force  or  fear  must  be  emplojed  to  constitute 22S 

employed  to  eiicape  not  sufficient 225 

degree  of  force , . .  228 

taking  property  secretly,  when 227 

in  first  degree,  defined , , .  228 

in  second  degree,  defined , . . , .  229 

in  third  degree,  defined 280 

punishment  of,  first  degree. ,,,,  281 

id.,  second  degree ; . , , .  282 

id.,  third  degree 288 

RUKOBS. 

false,  as  to  public  funds 485 

s. 

Sabbath  Dat. 

certain  acts  prohibited  on 260 

••breaking"  of  defined 260 

time  from  midnight  to  midnight  included 261 

general  provisions  and  penalties  regarding 250-277 

See  Sunday. 

Sales. 

of  articles  on  Sunday 267 

of  claims  for  collection 186-188 

of  appointments 52,    58 

of  oflacial  rights 54 

of  lands  in  suit 129 

of  pretended  titles  to  land 180 

of  drugs,  etc.,  to  produce  abortion 297 

indecent  prints,  etc 817 

indecent  articles 818 

lottery  tickets,  pools  on  races,  etc 851 

pledges,  before  time  to  redeem  expired 855 

stamped  bottles,  etc 869 

drugs  without  label 401 

poison  without  recording 402 

Soison  witliout  label 404 
y  false  measures,  etc 580 

of  fraudulent  conveyances,  effect  of 586 

of  bank  notes  by  officer 597 

passage  tickets 615,  616 

not  properly  filled  out,  passage  tickets 625,  626 

property  covered  by  bill  of  lading  or  receipt 632 

diseased  animals,  how  punished 65S 

imitation  food 4S0 

skimmed  milk 489 

at  mock  auctions. 443 

shares,  stock,  etc. ,  by  officer  illegally 518 

counterfeit  money 527 

mortgaged  property ,  a  misdemeanor 571 

by  false  weight 406 

adulterated  food,  etc 407 

tainted  or  spoiled  food 408 

dangerous  weapons 409 

Salt. 

throwing  of,  on  streets,  railroad  tracks,  etc 661 

salt  works  at  Onondaga 488 


contamination  of  wells 447e 
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Salyaob.                                                                                              Section. 
detaining  wrecked  property,  after  payment  of,  misdemeanor 374 

Saturday. 

personal  olMerYance  as  Sabbath 264 

maliciously  procuring  service  of  process  on 271 

SCAFFOLDINQ. 

negligently  furnishing  insecure • 447a 

Scholar. 

may  be  corrected  reasonably 228 

Seal. 

pablic  officer  who  refuses  to  deliver  to  his  sucoessor 67 

forgery  of 51 1 

Search  Warrant. 

officer  executing  with  unnecessary  scYerity 180 

for  stamped  bottles,  when  grantea 871 

Seats. 

failure  to  furnish  for  female  employes 384J 

Second  Offense. 

punishment  on  conviction  for 688-693 

Secret. 

threat  to  expose,  extortion  by 553 

SBCURrrr. 

public  officer  acting  without  having  given 42 

Seduction  under  Promise  of  Marriage. 

how  punished 284 

defined 884 

knowledge  that  defendant  is  married  good  defense 284,  286 

promise  by  one  under  age  valid 284 

promise  need  not  be  a  valid  one 284 

meaning  of  **  previous  chaste  character  " 384 

prosecution  must  prove  previous  chaste  character,  affirmatively 284 

previous  chaste  character  presumed ' 284 

character  cannot  be  proved  by  general  reputation 284 

court  should  not  instruct  jury  upon  law  of  rape  in  action  for 284 

subsequent  marriage  bars  action 285 

no  conviction  on  certain  testimony 285 

extent  of  corroboration  of  evidence  of  female 286 

may  be  by  circumstantial  evidence 285 

evidence  of  previous  and  subsequent  acts  of  lewdness 286 

8elf-Defen8B. 

acts  done  in»  allowed 26 

when  one  attacked,  may  kill  assailant 26 

evidence  of  disparity  of  size  and  strength  of  prosecutor  and  accused.  26 

prisoner  must  justify  use  of  deadly  weapon  26 

may  not  resist  officer  acting  in  good  faith  in  executing  process 26 

must  avoid  assailant  if  can 26 

homicide  not  justified  unless  retreated 26 

must  retreat  if  can 26 

may  use  necessary  force  to  prevent  felony 26 

not  bound  to  seek  protection  from  authorities 26 

protection  of  personal  property  or  freehold 26 

fiENTENCB. 

court  must  pass :  when  may  suspend 12 

discretion  of  court  regarding 13 

on  conviction  for  felony 14 

court  may  mitigate,  when 681 

on  conviction  of  several  offenses,  terms  commence,  when 694 

for  felony,  person  under  sentence  for  felony 695 

of  convict  to  expire  between  March  and  November,  when 697 

place  of  imprisonment  must  be  named  in ••••••••.  706 

Sepulture.      See  Dead  Body. 
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BsBTANT.  Section. 

of  ambasBadora,  etc,  when  punished  •  • 27 

killingmaster 18S 

liomicide  of,  ezcusable  when iM8 

homicide  justifiable  in  defense  of '. , 205 

embezzlement  by 528 

breaking  contract  of  hiring,  when 678 

Sewer. 

malicious  injurj  to.   089 

Shade  Trees. 

injuries  to 640 

not  to  l>e  driven  on  sidewalks 052 

Shell  Fish. 

nnlawfullj  removing,  etc 640 

See  Oysters. 

Sheriff. 

drawing  or  impaneling  jurors 76 

aiding  prisoner  to  escape  from 86 

allowlDg  escape 80,  115 

on  conviction  forfeits  bin  office 90 

mutilation  of  records,  etc.,  bj 114 

refusing  to  perform  duty 116,  117 

must  enforce  laws  against  gaming 849 

wrecked  property  to  be  delivered  to,  when 588 

See  Officers. 

Ship's  Register  or  Protest. 

making  false  or  fraudulent,  with  intent  to  defraud 577 

Shrubs. 

vines,  etc..  injury  to 640 

Sidewalk. 

driving  animals,  vehicles,  etc.,  on 652 

Silver- Ware 

offenses  against  marking,  etc. ;  spurious  ware,  etc 864a-864h 

Signal  or  Light. 

exhibiting  false,  on  railway,  etc 688 

Signature. 

to  written  instrument  obtained  by  means  of  sale  at  mock  auction. . . .  574 
definition  of  term sub.  8,  718 

Similitude. 

defined 512 

Singular  Number.     See  Definitions. 

Seating. 

-  upon  pond  used  for  gathering  ice • • • 64A) 

Skimmed  Milk. 

Raleof 4W 

Slave. 

seizing  person  to  be  sold  as ?-'**' 

selling  services  of,  etc   214,  215,  216 

Slot  Machines. 

when  keeping  of,  misdemeanor 887a 

seizures  of,  and  arrests  thereon 837b 

destruction  of,  by  magistrates 887c 

destruction  of,  by  trial  court 887d 

Snow. 

removing  from  streets  and  tracks  by  use  of  salt,  etc.,  misdemeanor.     661 

Society  of  Colonial  Wars. 

unauthorized  wearing  badge  of 674a 

Society  for  Prevention  of  Cruelty  to  Children. 

agent  or  officer  of.  may  arrest  child 298 

Society  for  Rkfokmatk/n  of  Juvenile  Delinquents. 

to  recover  penalties  for  violation  of  law  in  certJiin  cases 277 


466  Index  to  Penal  Code. 

89UATTIVO.  Sectioa. 

on  landfl  in  citlee,  etc 467,    MO 

Bquirkcl. 

Id  parks  and  cemeteries r MO 

9TAMPIHO.    See  Food. 

Stamps. 

{>08taffe  or  reven  ue 51 7 
»ueof  trading,  and  other  dcTioes. 8Mb 

State. 

leaving,  to  commit  crime 185 

preoentatioD  of  fraudalent  claims  against 673 

pablication  of  false  messages,  etc 674 

wrongful  acts,  committed  out  of 678 

State  Puison. 

imprisonment  in 5 

attempt  to  escape  from 86 

female  convict  not  to  be  sent  to 6d8 

DO  person  to  be  sentenced  to,  for  less  than  one  year 703 

when  convicts  to  be  sent  to 704 

See  Prison. 

Steamboat. 

death  caused  bj  negligent  use  of  steam  on 198,  199 

unauthorized  pressure  of  steam  on 360,  361,  363 

Stock. 

fraudulent  issue  of 591 

frauds  in  procuring  increase  of 593 

Stock  Market. 

creating  false  rumors  in ....  435 

Stolen  Piiopekty.     See  Receiving  Stolen  Gdods. 
Straw. 

regiilations  as  to  baled •• 585a 

Stream. 

pollution  of • 390 

Street. 

obstructing  cars  on 426 

Strikes.    See  Boycotting. 

Subornation  of  Perjury. 

definition  and  punisliment • •  .105,  106, 113,  1 13 

Suicide.  ^ 

general  provisions  relating  to  . .   •.... If3-178 

one  advisinff,  guilty  of  murder 175 

proves  nothing  in  relation  to  mental  state 178 

forfeiture  on  account  of 710 

Summary  Committal. 

of  false  witness 108 

Sunday. 

legislature  sole  judge  of  acts  proper  to  be  prohibited 259 

contract  to  give  instructions  in  photography  void 368 

labor  performed  on,  not  ip9o  facto  illegal 363 

private  business  may  be  done 363 

police  interference  with  inter-state  traffic 363 

running  freight  trains  on 363 

observing  another  day  as 364 

municipal  ordinances  as  to 364 

public  sports 265 

works  of  necessity 366 

necessity  defined • 366 

smelting  iron  ore - 266 

operating  ice  factory ••   •• 366 

running  railway  trains • 366 

repairing  tracks • 266 


Index  to  Pknal  Code.  467 

SUKDAT — Continned.  Sectlo.i. 

transportiDc;  cattle 2^0 

taking  dead-ripe  crop  to  market 2(M5 

tending  lock  on  canal t 266 

vending  cigars 266 

barber  shop 266 

public  traffic 267 

tobacco  not  ^*  drug "  or  "medicine " 267 

serving  process 268 

malicioasly  serving  process 271 

habeas  corpus  maj  be  issued  and  served  on 268 

punishment  for  Sabbath-breakinff 269 

forfeiture  of  commodities  offered  for  sale 270 

compelling  adoption  of  form  of  belief 272 

preventing  performance  of  religious  act .- 273 

processions  and  parades 276 

theatrical  and  other  performances 277 

See  Sabbath  Daj. 

SUFFRBSBION  OF  EVIDENCE..       See  EvidoDoct 

Surf  Bathing. 

regulated 427 

Surgeon.      See  Physician. 

present  at  duel,  when  punishable • 285 

Survey. 

issuing  certificate  of,  on  vessels 400 

Suspension. 

of  public  officers • « 707,  728 

of  sentence • • • 12 

SwiTili. 

feeding  milch  cows  on « 669 

Swine. 

driving  upon  sidewalk • 652 

T. 

Talesmen. 

included  in  term  "juror" •••••••••••• 81 

Take. 

on  casks,  etc .•••••••• 585 

Taxes. 

obitracting  officer  in  collection  of. • • •.•••••••  475 

false  statement  in  relation  to 486 

Tbachbr. 

lawful  correction  by,  allowed • 223 

Tbleoram. 

wrongfully  obtaining  knowledge  of. 641 

operator  disclosing  contents  of 641 

opening  sealed 642 

Telegraph. 

injury  to  line,  etc 639 

Tbnse      See  Definitions. 

Terms  of  Imprisonment. 

duration  of,  how  regulated 694,  695 

Testimony.     See  Evidence. 

Thkatkk. 

race,  color,  etc.,  at 882 

Sabbath,  performances  prohibited  at 277 

punishment  for  violation 277 

child  not  to  be  employed  in 292 


468  Index  to  Penal  Codjs. 

Thbbat.  Section. 

crime  under  daresa ^ 

to  intimidate  officers 187,  128 

coDBDiracv  to  prevent  exercise  of  lawf al  trade  hy 16B 

to  publish  libel 254 

obtaining  entrance  .to  building  bj 499 

general  provisions  regarding 553,  560 

coercing  another  by 653 

by  letter 558,  559 

deposit  in  post-office  completes 683 

TiCKBTB. 

'  forgery  of 516 

unauthorized  sale  of,  for  benevolent,  etc.,  organizations 674f 

Timber. 

defacine  marks  on 878 

setting  nre  to 637 

willful  cutting,  etc.   640 

Title. 

buying  and  selling  pretended 130 

claim  of,  in  taxing : {^8 

Token. 

false 528 

See  False  Pretenses. 
Toll. 

collector  of 476 

Town  Clerk. 

omission    to   return    names    of    constables    who   have    qualified, 
misdemeanor 161 

Trade. 

conspiracy  to  prevent  exercise  of 168 

carrying  on,  on  Sabbath 266 

carrying  on  noisome,    near  highway 431 

Trade-Markb. 

offenses  against,  enumerated 364 

term,  "  article  of  merchandise/'  defined 865 

term,  "  trade  mark,"  defined 366 

term,  ' '  affixing,"  defined  367 

imitation  of 368 

refilling  stamped  bottles,  etc 360 

keeping  stamped  bottles  with  intent  to  use,  effect  of 370 

search  warrant  for 371 

genuine  name 3G6 

marks  or  devices 366 

ordinary  words 366 

exclusive  right 866 

use  of  common  words 366 

new  words 866 

name  of  place 366 

numerals 366 

geographical  name 366 

one's  own  name 366 

name  of  hotel 366 

fi;eneral  public 366 

imitation  ....         ^HdS 

colorable  imitation 368 

close  resemblance 368 

simulated  mark 368 

Trading  Stamps. 

issue  of,  and  other  devices 384h 

Transportation. 

of  animals  in  cruel  manner 650,  663 


Indbx  to  Penal  Code.  469 

Tbapezb.                                                                                            Section, 
net  work  to  be  used  with 884 

Trbasok. 

provisions  relating  to 87-40 

committed  oat  of  state 169 

abolition  of '. •  183 

« 

Treasure. 

fraudulent  appropriation  of  lost  treasure 482 

Tree. 

severance  of • ^7 

setting  fire  to. 637 

malicious  injury  to 639 

Trial. 

manner  oJ 8 

of  insane  persons 20 

of  ambassadors,  etc.,  to 27 

of  accessory  to  felony 83 

conviction  of  lesser  degree  on 85 

for  murder  in  duel  out  of  state 185 

•  of  indictment  for  kidnapping 212 

of  indictment  for  duel  out  of  state 289 

of  indictment  for  libel  in  newspaper  against  resident 249 

against  non-resident,  where  had 250,  251 

court  may  change  place  of ^ 252 

for  prize  fight  out  of  state 462 

foreign  conviction  or  acquittal  may  be  shown  on,  when 679 

Trustee. 

conversion  of  trust  fund  by,  larceny 528-541 

finesof 542-553 

of  school  district  not  to  draw  drafts 485a 

u. 

Uniform. 

employes  of  railway  must  wear •..  425 

UNLAWFuii  Assembly. 

general  provisions  regarding 451-456 

Unlawful  Intrusion 467 

Usury. 

taking  of 878 

Uttering  . 

forged  instruments 521,  533 

false  message  or  proclamation *  485 

V. 

Vagrants. 

children  found  begging,  etc 291 

laws  relating  to '  724 

^  Value. 

of  property  stolen,  how  ascertained 545 

evidences  of  debt,  etc 545 

i  passenger  tickets , [  546 

in  other  cases,  market  value 547 

Vessel. 

death  caused  by  overloading I97 

ejection  of  passengers  from '  228 

gambling  apparatus  on Ssij*,  843 

overloading  passenger 859 

<triolatio^  of  quarantine  jaws  by  master  of  .•••••••••..  • 891 


470  Indbx  to  Penal  Cods. 

Vbmmel  —  ContiDiiea.  SeetSon. 

bringing  foreign  convict  into  state «..* 440 

burning  of 486,  487,  488 

included  in  term  **  building/'  when 504 

wrecking,  burning,  etc 575 

fitting  out.  witb  intent  to  wreck,  etc 576 

injury  to,  by  ezploBive  substanoe,  how  punished 636,  645 

exhibiting  false  signals,  etc.,  to 638 

definition  of sub.  7,  718 

Viaduct. 

injury  to,on  railway 635 

VlLLAOBS. 

squatting  on  lands  in • 467,  640 

frauds  by  oflftcers  of 4 470 

See  OfflceiB. 
YoTiNQ  Machine. 

willfully  defacing,  etc 41k 

VOUCHBR. 

presentation  to  public  officer  of  fraudulent 672 

Waobs. 

payment  of 8841 

Wak. 

levvin^  against  the  people  Is  treason. 37 

definition  of 39 

insurrection  is,  when 40 

Warehouse  Receipts. 

provisions  relating  to 6SS^-634 

Warning. 

regarding  wild  or  dangerous  animals • 640 

Water  Pipe. 

injury  to ««•  • 6S9 

Weapon. 

manufacture  of  slung-shots,  billy,etc 409 

carrying,  concealing,  etc • 410 

possession  of,  presumptive  evidence 411 

breaking  into  dwelling-house  armed  with,  burglaiy 486 

Weighmabtbr. 

or  clerk  making  false  entries 477 

Weight. 

frauds  in  packing  merchandise 406 

Weights  and  Meabttres. 

using  false  label  indicating • .••••••••••••••  488 

Weir. 

unlawful  use  of.  In  Hudson  river. •••••..•••  483 

Well. 

poisoning,  etc,  of  water •.»•• 858 

Wife. 

killing  husband 182 

homicide  justifiable  in  defense  of,  when..... 206 

can  be  witness  for  or  against  husband 716  ' 

Wine.  .1 

selling  half,  not  labelled 438b 

Woman. 

Injury  to,  killing  unborn  child • • 120 

administering  drugs  to 121 

causing  abortion  on  herself ••  124 

concealing  birth  of  ipsue,  second  offense • 628 

to  be  sent  to  penitentiary,  when • 628 

J 
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Ikdex  to  Pbnal  Code.  471 

Woods.  Section. 

setting  fire  to • •••.••• •• 418 

refaaal  to  extingoish ••• •••••••• 414 

Works  of  Abt. 

injury  to , •• 647 

Wrbcked  Property. 

defacing  marks  on •..• ,••• 872 

officer  unlawfully  detaining • • • 874 

keeping  ..' • •• 688 

Wbbcking  Vessel. 

or  cargo •«•• ••••• 676 

fitting  out  with  intent  of ••• 676 

Wbitino. 

includes  printing • •••••  sub.  9,  718 

Wbttten  Ikstrument. 

stolen,  value  of,  how  ascertained ••••••••••••• 646,  646 

•xecution  of,  how  compelled ••■••••••••• 666 

obtaining  signature  to,  bj  fraud •  ;•••••«•••••.••••••    666,  667 


L 


